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LAWS  OF  ENGLAND- 


Lib.  in.    Ca  AF.  5.    Of  Estates  upon  Condition.    Sect*  (1)  325. 


STATES  que  homes  ount  en 
ten^  ou  tenements  *mr  conii'- 
tiM  I  sont  de  éeux  maners^  scilicet, 
i  miu  out  estate  sur  eonàitum  enfaitj 
w  SWT  ctmHtion  en  ley,  \\  &e.  Sur 
eonHUm  entait  est,  sieome  un  home 
fer^aitendentenfeoffa  un  aiUer  en  fee 
^smifk^reserTant  aluyeta  ses  heires 
SMmuUment  certaine  rent  payable  a  un 
fesstouaéiversfeastsperan^sur  con- 
ation que  91  le  rent  soil  aderere^  &c. 
pie  tkn  list  al feoff  or  etwees  hares  en 
mtsmeslesterresoutenementsdeentrer^ 
8e.  Ou  si  terre  soit  aUen  a  un  home 
eu  fee  rendant  a  hay  certaine  rent  y  &c. 
d^Uhafpa que  lerentsoit  aderereper 
1»  senuùgne  après  (kscimjour  de  pay- 
ment  deeeojOnper  tmmois  apresaseun 
jour  de  payment  de  eeOj  ouper**  un 
éemyjScjfuaâonqnes  Jnen  ftrrotf  a  le 
feoffor  etaUs  hdres  d^entrer.&e.  ti 

En 

tj)  [See  Note  «4.] 

*m€9aêMm  not  in  L.  and  M.  nor  Rôb. 
t^b-«im  L.  an^M.ândJloh. 


ESTATES  which  men  We  ia 
lands  or  tenements  upon  eondi- 
tion  are  of  two  sorts,  viz.  either  they 
have  estate  upon  condition  in  deed, 
or  upon  condition  in  law,  &e.  Upon 
condition  in  deed  is,  as  if  a  man  by 
deed  indented  enfeoffbs  another  in  fee 
simple,  reserving  to  him  and  his  heires 
yearely  a  certaine  rent  payable  at  one 
feast  or  divers  feasts  per  annum,  on 
condition  that  if  the  rent  be  behind, 
&c.  that  it  shall  bee  lawfull  for  the 
feoffor  and  his  neires  into  the  same 
lands  or  tenements  to  enter,  &c.  And 
if  it  happen  the  rent  to  be  behind  by 
a  week  after  any  day  of  payment  of  it, 
or  by  a  moneth  after  any  day  of  pay* 
ment  of  it,  or  by  halfe  a  yeare,  &c. 
that  then  it  shidl  be  lawfull  to  the 
feoffor  and  his  heires  to  enter,  &e*  In 
these  cases  if  the  rent  be  not  paid  at 

such 

I  tic.  not  in  L  and  M.  nor  ftoh. 
^mple  not  in  L.  and  M.  nor  Roll. 

tw  demy  not  in  L.  tnd  M.  nor  Rob* 
^Et  added  in  X»  snd  Ï^I.  aad  Roh. 


Vol.  n. 
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Lib.  S«   Cap.  5. 


Of  Estates 


Séet. 


En  eeiuv  eases  si  le  rent  ne  soit  paie  a 
tiel  temps  ou  devant  tiel  temps  linUt  et 
s^iecijle  dehis  U  condition  compiises  en 
Vendenture^  donqnes  poit  le  feoffor  au 
ses  heires  entrer  en  tiélx  terres  ou  tene- 
ments^et  eux  en  son  primer  estate  aver 
et  tener^  et  de  eeo  ouste  h  feoffee  tout 
net.  Et  est  appelle  estate  sur  condition^ 
jnir  eeo  que  le  state  le  feoffet  est  de- 
feasible^  si  le  condition  ne  soit  per- 
formed &c 


9uch  time,  or  before  suoh  time  limiled 
and  speeified  within  the  eondltiom 
comprised  in  the  indenture,  then  m^y 
thefeoffororhis  heires enterinto  su  eh 
lands  or  tenemt^nts,  and  them  in  his 
former  estate  to  have  and  hold,  aod 
the  feoffee  quite  to  ouste  thereofl 
And  it  is  called  an  estate  upon  condi- 
tion, because  that  the  state  of  the 
feoffee  is  defeasible,  if  the  condition 
bee  not  performed,  &c. 


Gbomaiib^  10. 
Cftpa  8«  Bnfltoo 

7.  Hcc* 

lb.4.  IbLSU. 
BiH.aip.3«.lc 
foL  89,M.1U« 
130.  SM.  106, 
907.940. 
]^letalilv9. 
cap. 0.  ScIBk  J. 
cft.  5.  Mhr. 
cap.  S.  leet.  U. 
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■Mir.  «ftp.t*« 
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UR  condition,**  Littleton  having  before  spoken  of  estates  ab* 
solute,  now  beginneth  to  entreate  of  estates  upon  condition. 
And  a  condition  annexed  to  the  realtie,  whereof  Littleton  here 
speaketh  in  the  legall  understanding,  est  modu9y  a  qualitie  annexed 
by  him  that  hath  estate,  interest,  or  right,  to  the  same,  whereby  an 
estate,  &c  may  either  be  defeated,  or  enlarged,  or  ciyeated  upon  an 
incertaine  event.  Conditio  dicitur  cùm  quid  in  casum  incertum  qui 
potest  tendere  ad  ease  aut  non  eêse  cof\fertur, 

"  Sur  condition  en/ait**  qua  est  facti^  that  is,  upon  a  condition 
expressed  by  the  partie  in  legall  termes  of  law. 

Ousurconditio7ien  ley^  tS^c"  çua  est  juri$^  that  is,  tacUè  cre- 
ated by  law  without  any  words  used  by  the  partie.  Agame,  Littleton 
subdivideth  conditions  in  deed,  (though  not  in  expresse  words)  into 
conditions  precedent  (of  which  it  is  said.  Conditio  adimfileri  debet 
priusquam  sequatur  ejfectus )  and  conditions  subsequent  Againe,  of 
conditions  in  deed  some  be  affirmative,  and  some  in  the  negative  ; 
and  some  in  the  affirmative,  which  imply  a  negative  :  some  make 
the  estate,  whercunto  they  are  annexed,  voydable  by  entrie  rorji 
or  clayme,  and  some  make  the  estate  vwd  ipsofacto^  with-  \/^^*  J 
out  entrie  or  claime. 

Also  of  conditions  m  deed,  some  bee  annexed  to  the  rent  re- 
served  out  of  the  land,  and  some  to  collateraU  acts,  &c  some  be 
single,  some  in  the  conjunctive,  some  in  the  dbjunctive,  as  shall  evi- 
dently appeare  in  this  Chapter,  where  the  examples  of  these  divi* 
«ions  shall  be  explained  in  th^eir  proper  place. 

En  ley  y  Ufc,^*   Of  conditions  in  law  mor^  shall  be  said  here- 
after in  this  Chapter. 


"  Sur  condition  enfaif  est^  sicome  un  home  per  fait  indent  y  ^c,^ 
Here  Littleton  putteth  one  example  of  sixe  severall  kinds  of  condi- 
tions.: Tliat  is,  first,  of  a  single  condition  in  deed.  Secondly,  t>f 
a  condition  subsequent  to  the  estate.  Thirdly,  a  condition  annexed 
to  the  rent,  &c.  Fourthly,  a  condition  that  defc^tcUi  the  çsjtate* 
Fifthly,  a  condition  that  defeateth  not  thiB  estate  before  an  entrit. 
,  And  iastly,  a  condition  in  the  affirmative,  which  implieith  a  ï^%$^ 
tive,  (as  behind  or  unpaid  xmplieth  a  negative)  vû.  not  ^MI 
which  doe  appeare  by  the  expresse  words  of  Littleton, 

"  Rend^  a  luy  certaine  rtnt^  ^c**  Here  by  this  (tJfc.J  is  implye4 
fcr  Ii£Bt  191  taik»  or  in  fee* 


upon  Condition. 


SecU  S25. 


Kt  en  ceêtcoêe  m  le  rent  ne  «otV  /uiy  a  tiei  tcmftt^  l^e.  donqtuâ 
poet  iejri^or  ou  teê  heires  entrer^  By  this  Section,  aiid  by 

tfce  C^c^J  therein  contained,  sixe  things  are  to  be  understood. 

First,  Where  our  author  saith,  si  Ic  rent  moU  arere^  that  though  ^ 
tie  pent  be  behind  and  not  paid  [ô],  yet  if  the  feoffor  doth  not  de-  Siî^ô!»,!!! 
aiawl  the  same,  &c.  he  shall  never  re-enter  (1),  because  the  land 
s  the  principall  debtor  ;  for  the  rent  issueth  out  of  the  land,  and  in  9ou.6.'sl 
as  assise  for  the  rent  the  land  shall  be  put  in  view  ;  and  if  the  land    S.  Ghb^kUw^ 
be  evicted  by  a  title  paramount,  the  rent  is  avov^ded,  and  after  such    b>      fo.  m  k 
éviction  the  person  of  the  feoffee  shall  not  be  charged  therewith,  for  ÎJjï,^??"*^* 
the  peraoo  o?  the  feoffee  was  only  charged  with  the  rent  in  respect    Ç*^^  JJi 
cf  the  grant  out  of  the  land.  p«ik.  sect.  M7. 

Secondly,  The  demand  must  be  made  upon  the  land,  because  the  ^ 
bad  is  the  debtor,  and  that  is  the  place  of  demand  appointed  by 
kw  (2). 

If  the  king  maketh  a  lease  for  yeares,  rendriog  a  rent  payable  at 
bis  receipt  at  JVes/mnsCert  and  after  the  king  granteth  the  rever- 
maa  to  another  and  his  heires,  the  g^ntee  shall  demand  the  rent  La».  4.  foL  ts,  73. 
opon  the  laod,  and  not  at  the  king's  receipt  at  IVeat minster  ;  for  as  «""^ 
the  law  without  expiresse  words  doth  appoint  the  lessee  in  the  king's 
case  to  pay  h  at  the  king's  receipt,  so  in  case  oS.  a  subject,  the  law 
appoiats  the  demand  to  be  on  the  land  (3). 

If  there  be  a  house  upon  the  same,  he  'must  demand  the  rent  at   49  km»Sé 
the  house.    And  he  cannot  demand  it  at  the  backe  doore  of  the    ^  ^ 
bflose  bat  at  the  fore  doore,  because  the  demand  must  ever  be  made 
at  the  most  notorious  place.    And  it  is  not  material  whether  any 
person  be  ther  or  na 

Albeit  the  feofiee  be  in  the  hall  or  other  part  of  the  house,  yet  the 
feoffiarneed  not  [c]  but  come  to  the  fore  doore,  for  that  is  the  place    [>1  Bendloetca 
iq>pomted  by  law,  albeit  the  doore  be  open.  v^ti  tferf" 

r<Wl      "I      W    ^^'^  feoffment  were  made  of  a  wood  only,  the  de-    gOf*  ^jiz, 
yjAjj&m  a.  J  jna,!^  must  be  made  at  the  gate  of  the  wood,  or  at  sorxie  ^ 
high  way  leading  through  the  wood  or  other  most  notorious  place. 
And  if  one  place  be  as  notorious  as  another,  the  feoffor  hath  elec-  (Awbms.^) 
tion  to  demand  it  at  which  hee  will,  and  albeit  the  feoffee  be  in  some 
other  part  of  the  wood  redie  to  pay  the  rent,  yet  that  shall  not 
availe  him.    Et  sic  de  simili  bus. 

Thirdly,  And  if  the  feoffor  demand  it  on  the  ground  at  a  place 
which  is  not  most  notorious,  as  at  the  backe  doore  of  a  house,  &c. 
and  in  pleading  the  feoffor  alleadge  a  demand  of  the  rent  generally 
at  the  house,  the  fe<ifee  may  traverse  the  demand,  and  upon  thè 
evidence  it  shall  be  found  for  him,  for  that  it  was  a  void  demand. 

Fourthly,  If  the  rent  be  reserved  to  be  paid  at  any  place  from    Lib.4.  Boroafhé's 
the  land,  yet  it  is  in  law  a  rent,  and  the  feoffor  must  demand  it  at  pj^cMuTO.' 
the  place  appointed  by  the  parties,  observing  that  which  hath  beene 
said  before  concerning  the  most  notorious  place. 

Fiftly,  And  all  this  is  to  be  understood  when  the  feoffee  is  absent; 
Ibr  if  the  feolfee  commeth  to  the  feoffor  at  any  place  upon  any 
part  of  the  ground  at  the  day  of  paymept,  and  ofïer  hts  rent, 
aS>eit  they  be  not  at  the  most  notorious  place,  nor  at  the  last  instant, 

the 

(1)  rSee  Kote  85.1  on  that  Section. 

(3)  For  the  place  of  performing  the  condi-      (3)  [See  Note  86.] 
tioo,  see  Utt.  Sect.  340,  and  die  Gommentaiy 


Lib.  3.   tip.  S.    ^  Of  Estates 


Sect  325 


Mi  Com.  HUket 


JiV.7.r6.li. 


the  feoffar  is  bound  to  reed^e  it,  or  else  ht  shall  net  take  any  ad* 
vantage  of  any  demand  of  the  rent  for  that  day.  (1) 

Sixtly,  Therefore  the  place  of  demand  being  now  known,  it  is 
further  to  be  known  what  time  the  law  hath  appointed  for  the  same. 
This  partly  appeareth  by  that  which  hath  beene  last  said.  For  al* 
beit  the  last  time  of  demand  of  the  rent  is  such  a  convenient  time 
before  the  sunne  setting  of  the  last  day  of  payment  as  the  money 
may  be  numbred  and  received,  notwithstanding  if  the  tender  be 
made  to  him  that  is  to  receive  it  upon  any  part  of  the  land  at  any 
time  of  the  last  day  of  payment,  and  he  refuseth,  the  condition  is 
saved  for  that  time,  for  by  the  expresse  reservation  the  money  is  to 
be  paid  on  the  day  indefinitely,  and  convenient  time  before  the  last 
instant,  is  the  uttermost  time  appointed  by  law,  to  the  intent  (3) 
that  then  both  parties  should  meet  together,  the  one  to  demand  and 
receive,  and  the  other  to  pay  it,  so  as  the  one  should  not  prevent 
the  other.  But  if  the  parties  meet  upon  any  part  of  the  land  what- 
soever on  the  same  day,  the  tender  shall  save  the  conditicQ  for  ever 
fer  that  time. 

And  if  the  reservation  of  the  rent  be  (as  here  Littleton  putteth 
the  case)  at  certaine  feasts,  with  condition  that  if  it  happen  the 
rent  to  be  behind  by  the  space  of  a  weeke  after  any  day  of  payment, 
&c  in  this  case  the  feoflRar  needeth  not  demand  it  on  the  feast  day, 
but  the  uttermost  time  for  the  demand  is  a  convenient  time  (as  hath 
beene  said)  before  the  last  day  of  the  weeke,  unlesse  before  that  the 
feofiiec  meet  the  feoflfor  upon  the  land  and  tender  the  rent  as  is 
aforesaid  (3). 

If  a  rent  be  granted  payable  at  a  certaine  day,  and  if  it  be  be- 
hinde  and  demanded  that  the  grantee  shall  distreine  for  it,  in  this 
case  the  grantee  need  not  demand  it  at  the  day  ;  but  if  he  demand 
it  at  any  time  after  he  shall  distreyne  for  it,  for  the  grantee  hath 
election  in  this  case  to  demand  it  when  be  will  to  inable  him  to 
distreine. 


«M» 

til.  T»S.«.  ^ 


£t  êux  en  ton  Jkrimtr  têtattûvtr^  ifc**  Regularly  it  is  true 
that  he  that  entreth  for  a  condition  broken  shall  be  seised  in  his  first 
estate,  or  of  that  estate  which  hee  had  at  the  time  of  the  estate 
made  upon  condition,  but  yet  tliis  fayleth  in  many  cases. 

1.  In  respect  of  impossibility.  As  if  a  man  seised  of  lands  in  the 
right  of  his  wife  maketh  a  feoffment  in  fee  by  deed  indented,  upon 
condition  that  the  feoffee  should  demise  the  land  to  the  feoffor  for 
his  life,  3cc  the  husband  dieth,  the  condition  is  broken,  in  this  case 
the  heire  of  the  husband  shall  enter  for  the  conditioa  broken,  but  it 
Is  impossible  for  him  to  have  the  estate  that  the  feoffor  had  at  the 
time  of  the  condition  made  :  for  therein  he  had  but  an  estate  in  the 
right  of  his  wife,  which  by  the  coverture  was  dissolved.  And  there- 
fore when  the  heire  hath  entred  for  the  condition  broken  and  de- 
feated the  feoffment,  his  estate  doth  vanish,  and  presently  the  state 
is  vested  in  the  wife. 

2.  In  respect  of  necessity.  If  Ceêty  qut  u$e  after  the  statute  of 
X.  3.  and  before  the  statute  of  27  H,  8,  had  made  a  feoffinent  in  fee 
upon  condition»  and  after  had  entred  for  the  condition  broken  ; 

b 


(1)  fV>r  the  difference  of  the  demand  to  be  to  distrain,  see  before  144.  a. 
%itde  in  ease  of  a  re-entry  to  avoid  an  estate,       fô)  [See  Note  ST^l 
or  the  forfeiture  of  «  éum  HêvOné  péwt  /  and      (3)  [See  Note  88.  J 
oi'the  demand  to  be  made  in  Case  of  «n  entry 


lib.  3. 


upon  Condition. 


Sect.  325. 


k  tfas  case  he  had  bat  an  use  whtn  the  feoffment  vas  made,  bat 
mm  he  shall  be  seised  of  the  whole  state  of  the  land.  So  that  as  in 
the  Conner  cas«i,  the  ancestor  had  somewhat  at  the  making  of  the 
Cfsidirifi,  and  the  heire  shall  have  nothing  when  he  hath  entred  for 
the  cmdition  broken,  so  in  this  case  the  feoffor  had  no  estate  or  in- 
terest in  the  land  at  the  time  of  the  condition  made,  but  a  bare  use; 
fet  after  his  entrie  for  the  condition  broken  he  shall  be  seised  of  the 
whole  state  in  the  land,  and  that  also  for  necessitie,  for  by  the 
Inffment  in  fee  of  Ceaty  que  uscy  the  whole  estate  and  right  was  de- 
mted  oat  of  the  feofifees.  And  therefore  of  necessitie  the  feoffor 
mist  gaine  the  whole  estate  by  his  entrie  for  the  condition  broken. 

Tenant  in  spedall  taile  hath  issue,  and  his  wife  dieth,  tenant  ja 
taîle  maketh  a  feoffment  in  fee  upon-  condition,  the  issue  dieth, 
targy      n       condition  is  broken,  the  feoffor  re-enters,  he  shall  have 
\ML,  D.J       ^  ^       ^  tenant  m  taile  afire9  fiossibiHty  of  Ci  lUr  «,  44.) 

issue  extinct  by  the  re-entry,  and  yet  he  had  an  estate  taile  at 
the  time  of  the  fieofiement,  and  that  also  for  necessity. 

3.  In  some  cases  the  feofiÎMr  by  his  re-entry  shall  be  in  his  former  (Am.  itt.  «0  * 
estate,  bat  not  in  respect  of  some  collaterall  qualities.  As  if  tenant 
hy  homage  ancestrel  maketh  a  feoffement  in  fee  upon  condition,  and 
cntreth  upon  the  'condition  broken,  it  shall  never  be  hdden  by 
homage  ancestrell  ag^e.  And  so  it  is  if  a  copihdd  escheate,  and 
the  lord  make  a  feoffement  in  fee  upon  condition,  and  entreth  for  the 
cooditioQ  broken.  And  the  reason  in  both  these  cases,  is,  for  that  the 
custome  or  prescription  for  the  time  is  interrupted. 

(1)  Lord  and  tenant  by  fealty  and  rent,  the  lord  is  in  seisin  of  »  am.is. 
hâ&  rent,  the  lord  granteth  his  seigniory  to  another  and  to  his  heires  Bcp.0.k.} 
upon  condition,  the  tenant  attometh  and  payeth  his  rent  to  the 
gnmtce,  the  condition  is  broken,  the  lord  distreineth  for  his  rent, 
and  rescous  is  made,  he  shall  be  in  his  former  estate,  and  yet  the 
former  seiân  shall  not  enable  him  to  have  an  i^sise  without  a  new 
seisin. 

If  tenant  in  taHe  make  a  feoffment  in  fee  upon  condition,  and  tB.?.?. 
dieth,  the  issue  in  taile  within  age  doth  enter  for  the  condition  bro- 
ken, he  shall  be  first  in  as  tenant  in  fee  simple  as  heire  to  his  fa- 
ther, and  consequently  and  instantly  he  shall  be  remitted.  But  if 
the  heire  be  of  éill  age,  he  shal  not  be  remitted,  because  he  might 
have  had  his  Jbrmedon  against  the  feoffee,  and  the  entrie  for  the 
condition  is  his  owne  act  ;  but  more  shall  be  said  hereof  in  his  pro- 
per place  in  the  Chapter  of  Remitter. 

If  a  man  make  a  feoffment  in  fee  of  Biacke  Acre  and  White  Acre 
upon  condition,  ftcc  and  for  breach  thereof  that  he  shall  enter  into 
Biacke  Acre^  this  is  good. 

If  tenant  for  life  make  a  feoffment  in  fee  upon  conctition,  and  en- 
treth for  the  condition  broken,  he  shall  be  tenant  for  life  againe,  but 
subject  to  a  forfeiturei  for  the  state  is  reduced,  but  the  forfeiture  is 
not  purged.  (2) 


(PH(.SiS.lK) 


SR.  0.4. 
(lBoa.Abr.41S.) 


43  An.  47. 
13  E.  4. 4. 
S  H.  ff.  7. 
30  An.  15. 
11  B.i.Sf. 
10  A».  47. 
QRoU.Alir.8M. 
roit.Sf8.aO 


(l)r8eeKote89.3 


(3)  [See  Note  90.] 
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Sect  336. 

JTTJV*  mesme  le  manner^  est  ri  terns  T  N  the  stmt  mmn^f  it  is  if  land^iM 
JUJ  sont  iones  en  le  taile^  ou  lesses  a  X  given  in  taile,  of  let  for  terme  o 
terme  de  vie  ou  ^  des  ans.  sur  f  con-  life  or  of  yeares,  upon  condition,  &o 
dmon,&c 

"  Sur  condition,  l^c"   This  itnplyeth  the  scvcrall  kindes 
conditious  in  deed  befoi*e  specilied. 


Sect  327. 


IkM'^S  lou  feofftnent  est  fait  de 
mfM  eertaineterresreservant  certain 
renty^  &e.  sur  tkl  condition^  que  si  le 
rent  soitaderei^e^  $  que  bien  lirroH  al 
feoffor  et  ||  ses  heires  d^enti^er^  **  et  la 
terre  tener  tanque  Us  soient  satisfies 
ou  payes  de  le  rent  aderere^&c.  en  cest 
tase  si  le  rent  soit  aderere^  et  le  feoffor 
ou  ses  heires  enter  ^  le  feoffee  n^est  pas 
exclude  de  ceo  tout  |  net,  nus  le  feof- 
for avéra  et  tiendra  la  terre,  et  pren- 
dra  eut  les  profis^  tanque  ||  il  soit 
satisjle  de  le  rent  aderere;  el  qtiant  U 
est  satisjiey  donque  poit  le  feaffee 
re-entrer  en  fnesme  la  terre^  et  ceo 
tener  |||  corne  il  tenait  adevant  Car 
enticl  cas  le  feoffor  avéra  §$  la  Urre 
forsqueen  maner  corne  pur  un  distres^ 
tanque** il  soit  satisfie  de  le rent^  &c. 
co^ieitl  tf  que  il  prendre  les  profits  en 
le  meane  temps  \\  à  son  use  demesne^ 
&c. 


BVT  where  afeoffment  is  made  ol 
certaine  lands  reierviag  a  eer« 
taine  rent,  &e.  npon  sueh  eonditioa, 
that  if  the  rent  be  behind,  that  it 
shall  be  lavfull  for  the  feoffor  And 
bis  heires  to  enter,  and  to  hold  the 
land  untill  he  be  satisfied  or  payed 
the  rent  behinde,  &e.  in  this  case  if 
the  rent  be  behind,  and  the  feoflfbr 
or  his  heires  enter,  the  feoffee  is  not 
altogether  excluded  from  this,  but 
the  feoffor  shall  have  and  hold  the 
land,  and  thereof  talie  the  profits, 
until  he  be  satisfied  of  the  rent  be* 
hinde;  and  when  he  is  satisfied,  then 
may  the  feoffee  re-enter  into  the 
same  land,  and  hold  it  as  he  held  it 
before.  For  in  this  case  the  feoffor 
shal  have  the  land  but  in  maner  as 
for  a  disti*esse,  until  he  be  satisfied 
of  the  rent,  &c.  though  he  take  the 
profits  in  the  meane  time  to  his  o wne 
use,  &o. 


Vide  SmC  332. 
19  E.  tit.  tarn 
880.  10  R.  a. 
done  Rsrt  10. 
PL  Com.  «4. 
[43  90  E.S.tit« 
coreaantS. 


*•  JTTf  T'to  tei*re  tener  tanque  il§  êùyeiit  sati^fiea  ou  fiaie^  de  le  rent 
ÊiJ  aderere,  t5*c."    By  this  it  is  implyed,  that  if  such  a  feoffr 
ment  be  made,  reserving  (b)  (for  example  8  mark.es  rent  at  the 

feast 


*  a  terme  added  in  L>.  and  M.  and  Boh. 
t  tiel  added  in  L.  and  M.  and  Roh« 
t  ye.  not  in  L  and  M. 
t7  added  in  L  and  M. 
a  added  in  L.  and  M. 
efi  2a  terre  tenut  de  eux  in  L.  and  M. 
I  dip  added  in  L.  and  M.  and  Roh. 
14-  gue  added  in  L.  and  M.  and  Roh. 


f\  re^entrer-^titre  in  L.  and  M.  and  Roh. 
n  comc'^ cornent  in  L  and  M.  and  Roh. 
$$  avera  la  terre-^eeo  aver  in  L.  and  M. 
and  Roh. 

que  added  in  L.  and  M.  and  Roh. 
f\  que  not  in  L.  and  M.  nor  Roh. 

aeonute  demeene  not  in  L.  and  iSl.  nor 

Roh. 


t  lib. 


upm  CcmdhioiL 


Sect  327< 


feast  tâEsiter^  vHh  sacb  a  condition  as  b  afore  said,  the  feoffor  at 
tke  feast  day  demands  the  rent,  the  feoffee  paieth  unto  him  6 
aarkes  parcell  of  the  rent,  the  fèoflbr  entreth  into  the  lands  and 
taketh  the  profits  towards  satisfaction.  Afterwards  the  feoffee  doth 
tender  the  two  markes  residue  of  the  rent  to  the  feoffor  open  the 
r«y2  ^  land,  who  refuse th  it.  It  hath  beene  adjudged  that  the 
\au3«  a.  J  fecifee  upon  the  refusal  may  enter  into  the  land  ;  (1)  for 
vhea  the  feofiar  is  satisfied  either  by  perception  of  the  profits  or  by 
^yaacnt  or  tender  and  .rçfiisall,  or  partly  by  the  one  and  partly  by 
tbe  ocher,  the  feoffee  may  re-enter  into  the  land.  And  this  is  within 
the  words  of  L,itUeton^  viz.  ( untill  he  be  satined.)  And  albeit  the 
feoffor  had  accepted  part  of  his  rent,  yet  He  may  enter  for  the  con-  tmet.  jdm.  fb. 
âdon  broken,  and  retaine  the  land  untill  he  be  satisfied  of  the 
«bote    Ali  which  is  worthy  of  observation. 


Es  tn  ticl  CQMC  le feoffor  avera  la  terre  forsque  ep  manner  come 
WKdiêirc^te^  tanqueil  sait  satisfie  de  la  Yent^  i^c*^    By  this  it  ap-  auLtKuw%»Ui^ 
peaxcth  that  the  feoffor  by  his  re-entry  gaineth  no  estate  of  freehold  **** 
(2)»  but  an  interest  by  the  agreement  of  the  parties  to  take  the  pro- 
fits ia  nature  of  a  distresse.    And  therefore  if  a  man  maketh  a 
lease  for  life  wkh  a  reservation  of  a  rent,  and  such  a  condition,  if  he 
enter  C*>P^3  ^  condition  broken,  and  take  the  profits  of  the 
land  çuouMçue^  f^c,  he  shall  not  have  an  action  of  debt  for  the  rent 
mrere,  for  that  the  freehold  of  the  lessee  doth  continue,  and  there- 
fore the  booke  [cj  that  seemeth  to  the  contrary  is  false  printed,  [c]sB.s.ft.7« 
and  the  true  case  was  of  a  lease  for  yeares,  as  it  appeareth  after- 
wards in  the  same  page  of  the  lease. 

Bot  herein  also  a  diversity  worthy  the  observation  is  implyed* 
viz.  If  a  man  make  a  lease  for  yeares,  reserving  a  rent  with  a  con- 
dition, that  if  the  rent  be  behind,  that  the  lessor  shall  re-enter  and 
take  the  profits  untill  there<^  he  be  satisfied,  there  the  profits 
diall  be  accounted  as  parcell  of  the  satisfaction,  and  during  the  time 
that  he  so  taketh  the  profits  he  shall  not  have  an  action  of  debt  for  i^m^ue, 
the  rent  for  the  satisfaction  wherçqf  he.taket^i  the  profits.    But  if  *^2*3 
the  condition  be  that  he  shall  take  the  profits  untill  the  feoffor  be    si  ah.  pl  ». 
satisfied  or  paid  of  the  rent,  without  s^y^tg  (thereof)  or  to  the    mJ;^,*^^^  Jî^ 
like  eilbct,  there  the  profits  shall  be  accounted  no  part  of  the  sa- 
tisfacticn  but  to  hasten  the  [lessor]  to  pay  it,  and  as  Littleton  here  JS^CTBiiïïSt 
sahh,  that  untill  he  be  satisfied  he  ^aU  take  the  profits  in  the    ^^"^  rimm, 
mesne  time  to  his  own  use  (3).  ^^iIiTpS^ 


(Î)  rOee  Vole  91.1  (3)  [See  Note  93.] 
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Sect.  328. 


JTE3r,  diverê  parolx  (enter  \\  \\ 
autere)  y  sinU^  queux  pervertue  de 
eux  memneifont  eetateseur  condition; 
un  eêt  Uparol^  sub  eonditione:  si* 
come  A.  enfeoffa  B.  de  certaine  terrCj 
habendum  et  tenendum  eidem  JB.  et 
linredibus  suis,  sub  *  eonditione, 
quod  idem  B»  et  hieredes  sui  solvant 
sen  solvi  faeiant  prafat'  «1.  et  hiere- 
dibus  suis  annuatim  talem  redditum, 
éce.  En  ee$t  case  sane  ascun  pluis 
dire  le  feoffee  ad  estate  sur  condition. 


ALSO,  diren  words  (amongst 
others)  there  be,  irhieh  by  vir- 
tue of  themselves  make  estates  upon 
condition  ;  one  is  the  word  (raft  eon^ 
die.^  iLS  if  A,  infeoflTee  JB.  of  certaine 
land,  to  hare  and  to  hold  to  the  said 
B,  and  his  heires,  upon  condition, 
that  the  said  B.  and  his  heires  dn 
pay  or  cause  to  be  paid  to  the  afore- 
said «i.  and  his  heires  yearely  sueh 
a  rent,  &c.  In  this  case  withoat 
any  more  saying  the  feoffee  hath  am 
estate  upon  condition. 


Sob  Cob- 


J  JERE  in  this  and  the  next  two  sections  Littleton  doth  put 


four  examples  of  words  that  make  conditions  in  deed  :  and 
first  êub  conditioner  This  is  the  most  expresse  and  proper  condition 
m  deed,  and  therefore  our  author  beginneth  with  it. 


)tarieD?cr, 
US.  triLu  U. 
13  H.  4. 

Eater  CoBf.  IT. 
1»  A»T. 
33  A«.  U. 

40AM.13.  apMtMQkiiOfii.  rfeti,fib.4.0.f.  BriLM^Se^lKoU 

m  8Mt.3U.  "  Talem  redditum^  IsTc.**  This  (l^c.)  implieth  any  other  rQ(\«  u  T 

rent  or  sura  in  grosse,  or  any  collateral!  condition  -whatso-  L^^*  J 
ever,  either  to  be  performed  by  the  feoffee  (whereof  oar  author  here 
putteth  his  case)  or  by  the  feoffor,  and  extendeth  to  all  kinds  of  con* 
ditions  in  deed,  before  specified. 


Sect  329. 


/ÈVXFy  si  Us  \  parois  fueront 
mJL  tidXy  Proviso  semper  quod  prœ- 
dict'  B.  solyat  sen  solvi  faciat  pi^iefa- 
to  «A.  talem  redditum,  &c«  ou  fueront 
tieloc,  Ita  quod  predict'  B.  solvat  sen 
solvi  faciat  pnefato  «A.  talem  reddi- 
tum,  &e.  en  ceux  cases  sauns  pluis 
dire,  lefeoffu  \\  n'ad  estate  forsque 
sur  condition;  issint  que  s^il  ne  per* 
formast  le  condition,  le  feoffor  et  ses 
heires  payent  enltrtr^&c 


ALSO,  if  the  words  were  sueh^ 
Provided  al  waies,  that  the  afore* 
said  B.  do  pay  or  cause  to  be  paid  to 
the  aforesaid  «1.  such  a  rent,  &c*  or 
these,  So  that  the  said  B.  do  pay  or 
cause  to  be  paid  to  the  said  «1.  such 
a  rent,  &c.  in  these  cases  without 
more  saying,  the  feoffee  hath  but  an 
estate  upon  condition;  so  as  if  he 
doth  not  performe  the  condition, 
the  feoffbr  and  his  heires  may  enteri 
&e« 

«  TBonao 


0te«  added  in  L.  and  ^  and  nah.  *      added  in  t.  and  M.  and  Boh. 

fi  wb  cméKHêne  *cb  crnidid&n  in  L*  sad  t  perolè-^onéicimê  in  L.  and  M. 
M.  and  Boh.  Boh. 

lit*«<f-^«rmL.aAdM. 


Lib.  3. 


upon  Condition. 


Sect  330. 


-  'W^O  riSO  aemfier,  qudd  B.  9olvat^  ^c" 

Our  author  putteth  his  case  where  a  provUo  comroeth  alone. 
And  so  it  is  if  a  man  by  indenture  letteth  lands  for  yeares,  pro- 
vided alwaies,  and  it  is  covenanted  and  agreed  between  the  said 
parties,  that  the  lessee  should  not  alien,  and  it  was  adjudged  that 
this  was  a  conditioQ  by  fwce  of  the  firiwisOy  and  a  covenant  by 
fance  of  the  ocher  words  (1). 

This  word  firoviêO  shall  be  also  taken  as  a  limitation  or  qualifica- 
tkm,  as  hereafter  in  his  prc^r  place  shall  be  said.  And  s(»netime 
It  ^al  amount  to  a  covenant.  All  which  do  appeare  by  the  au- 
thcaides  in  tlie  margent*. 

For  the  (^c.)  in  this  Seation  explanation  is  made  in  the  Section 
next  before. 

Oa  fueront  iUh^  Ita  qudd."  This  is  the  third  condition  in 
deed,  whereof  our  author  maketh  mention. 


Sect.  ISO.  Dier. 
UILI.  foLU. 
»7  U.S.  IbLH 
15.   IS  H.  4. 
Eotie  Co^f  .  #7. 


SeiettiM' 


Slb.Tl,71,riilHnB, 
3S  H.  ««3^ 

tel 

Br.  fib.  t. 


aU  wpcm. 


(ny<;i)B.^ 


Sect,  330. 


ax&tT%  parois  sont  en  un 
^aU  queux  causent  Us  tenements 
tMtre  eanixiionals.  Sicome  surtiel 
femjfmentun  rent  est  reserve  alfeoffbry 
ec  et  pms  soitmitte  en  le  fait  *  eest 
paroly  Quod  si  eontingat  redditum 
pradietum  aTetro  fore  in  parte  vel 
în  toto^  f  qaod  tune  benè  lieebita  le 
femffer  et  a  ses  heires  entrer  ^  &c.  eeo 
eMtuufait  sur  eon^ion. 


UOD  H  continuât,  ^c." 


ALSO,  there  bee  other  words  in 
a  deede  vhieh  eause  the  tene- 
ments to  be  conditionalL  As  if  upon 
sueh  feoffment  a  rent  be  reserved  to 
the  feoffor,  &e.  and  afterward  this 
word  is  put  into  the  deed.  That  if  it 
happen  the  aforesaid  rent  to  be  be- 
hind in  part  or  in  all,  that  then  it 
shall  be  lawful  for  the  feoffor  and  his 
heires  to  enter,  &e.  this  is  a  deed 
upon  eondition. 

CAiit.l4S.b.) 


This  is  the  fourth  condition  in  deed  set  downe  by  our  * 


author. 


C«BV.fi5.8  E.  S. 

PMeh.  37.  KHz. 
Sot.  SS4.  mterSayer  et  HaiM  in  Com.  ] 


fOTkA  1  "  D^entrtTy  t^V."  Hereby  it  is  evident,  that  some  words 
JU4.  ^  J  0f  themselves  do  make  a  condition,  and  some  other  (wheiie- 
flf  onr  authour  here  and  in  the  next  Section  *  putteth  an  example) 
do  not  of  themselves  make  a  condition  without  a  conclusion  and  clause 
of  re-entrie  :  and  manie  times  (  si  J  makes  a  condition,  and  some- 
times a  limitation,  as  hereafter  shall  be  said  in  this  Chapter. 

InesBC  fioteat  donatiùni  moduêy  conditio^  eive  causa.  *  Scito 
quèd  (uf)  moduH  est  ( si)  conditio  ( quia )  causa. 

Conditio  is  explained  before.  Modus  is  at  this  day  prc^erly  taken 
for  a  modification,  timitation,  or  qualification,  for  the  which  also 
the  law  hath  appointed  apt  words  ;  and  because  Littleton  speaketh 

of 


SH.4.7.  Si 
]net.U.4.c«.«. 
Braet.fi.  4. 
lb.  S13..-> 
(«B«p.f.)' 

•41 

138  b. 


iMar.  Dyer 


Simct  obi  toyn* 


a)L8^Nole9il 
Vol.  II. 


*  csMt  parol  not  in  L.  and  M.  nor  in  RoK. 
t  &c.  added  in  L.  and^Sf*  sod  in  Boh. 
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84  E.  3. 34. 
(Hob.  41. 49. 
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of  this  also  in  the  end  of  this  Chapter,  I  will  reserve  this  matter  to 
his  proper  place,  wjiisi  c  the  reader  shall  perceive  excellent  matter 
of  learning  touching  this  point 

Causa,  the  cause  or  consideration  of  the  grant.  And  herein 
there  is  a  diversitie  betweene  a  gift  of  lands,  and  a  gift  of  an  an* 
nuitie  or  such  like.  For  example,  if  a  man  grant  an  anmiitie  firo 
unâ  acrâ  terra,  in  tjiis  case  tliis  word  firo  shcweth  the  cause  of  the 
grant,  and  therefore  amounteth  to  a  condition  ;  for  if  the  acre  of 
land  be  evicted  by  an  cider  title,  the  annuitie  shall  cease,  for 
Bante  cau^â  cessaf  effectua. 

And  so  if  an  annuitie  be  granted  firo  decimis,  isfc.  if  the  grantee 
be  unjustly  disturbed  of  the  tithes  the  annuitie  ceaseth.  And  so  it 
is  if  an  annuitie  be  granted  firo  conailio,  and  the  grantee  refuse  to 
give  counsell,  the  annuitie  ceaseth.  So  if  an  annuitie  be  granted 
guèd  firastaret  consilium^  this  makes  the  grant  conditionalL 

But  if  ji,  firo  connlio  imfiensOy  Istc.  make  a  feoffement,  or  a  lease 
for  life,  of  an  acre»  or  firo  unâ  acrâ  terrét,  life,  albeit  he  denieth 
counsell,  or  that  the  acre  be  evicted,  yet  jf,  shall  not  re-enter,  for  in 
this  case  there  ought  to  be  legall  words  of  condition  of  qualiiîca* 
tion,  for  tlie  cause  or  consideration  shall  not  avoyd  the  state  of  the 
feoffee  ;  and  the  reason  of  this  diversitie  is,  for  that  the  state  of  the 
land  is  executed,  and  the  annuitie  executorie. 

And  yet  sometime  in  case  of  lands  or  tenements  f  cau9a )  «HaU  ' 
make  a  condition.  As  if  a  woman  give  lands  to  a  man  and  his 
heires,  cauaâ  matrimonii  firédocuti^  in  this  case  if  shee  either  marrie 
the  man,  or  the  roan  refiise  to  marrie  her,  she  sliall  have  the  land 
againc  to  her  and  to  her  heires.  [e]  But  of  the  other  side,  if  a 
man  give  land  to  a  woman  andVto  her  heires,  causâ  matrimonii  firéc- 
locutiy  though  he  marrie  her,  or  the  woman  reftise,  he  shall  not  have 
the  lands  againe,  for  it  stands  not  with  the  modestie  of  women  in 
this  kind,  to  aske  advice  of  learned  counsell,  as  the  man  may  and 
ought  :  *  and  the  rather,  for  that  in  the  case  of  the  woman  shee 
may  averre  the  cause,  (for  the  reason  aforesaid)  although  it  l^e  not 
contained  in  the  deed,  yea  though  the  feoffement  be  made  witiiout 
deed. 

If  a  man  maketh  a  feoffement  in  fee,  ad  faciendum,  or  faciendo, 
or  eâ  intentionCf  or  ad  rffectum,  or  ad  firofiositum,  that  the  feoffee 
shall  doe  or  not  do  such  an  act,  none  of  these  words  make  the  state 
in  the  land  condition  all,  for  in  judgement  of  law  they  are  no  words 
of  condition  ;  and  so  it  was  resolved,  Hil.  18  £Uz.  in  Com.  Banco, 
m  the  case  of  a  common  person  ;  but  in  the  case  of  the  king  the 
said  or  the  like  words  doe  create  a  condition,  and  so  it  is  in  the  case 
of  a  will  of  a  common  person,  which  case  I  myselfe  heai'd  and 
observed. 


)7E.f. 

r  79. 
88  B.  8. 
I>ier  87.  a.  nib- 


But  for  the  avoyding  of  a  lease  for  yeares,  such  precise  words 
of  condition  are  not  so  strictly  required  as  in  case  of  fi'eehold  and 
inheritance.  [/  ]  For  if  a  man  by  deed  make  a  lease  of  a  manor 
for  yeares,  in  which  therç  is  a  clause  (and  the  said  lessee  shall  con- 
Unually  dwell  upon  the  capitall  messuage  of  the  said  manor,  upon 
paine  of  forfeiture  of  the  said  terme)  these  words  amount  to  a 
condition. 

And 


upon  Coodition. 


Sect.  331. 


And  so  It  b  if  such  a  claase  be  in  sach  a  leise,  Qudd  non  licebit 
die  lessee,  dare^  vendere^  -yrl  concedere  ètatum^  et  wb  fimâ 
faeiêfacturéty  this  amouots  to  malLe  the  lease  for  ycares  defeasible, 
aad  so  it  was  adjudged  in  the  court  of  common  pleas  [  jr]  in  queene  ^ 
IJEzabetk*u  time  ;  and  the  reason  of  the  court  was,  that  a  lease  for  ^ 
y»rc3  was  but  a  contract,  which  may  begin  by  vt>rd,  and  by  word 
«ay  be  dissolu  ed. 


9K.6.  I>y.ftS,M. 


rii.n. 


[2M.  b.]  Sect.  331. 

t  rX  forol  (si  contingat,  <cc«)  et  leg 
finA  proeheine  avantdits.  Car  ceux 
fÊnbc  (si  eontingat,  &e.)  ne  valent 
rkas  a  Hel  eondiHon^  sinon  que  U  ad 
owporolap  subséquents^  {(ue  bien  list 
dftsffor  et  a  ses  hdres  d^entrer^&c. 
Jus  en  les  cases  ofvantdits^  il  ne  be- 
mgue  per  laUy  de  mitter  tid  clause^ 
(•dfieei)  que  lefeoffar  et  ses  heyres 
fi|uri  emhner^  &e.  pmr  ees  que  Us  pag- 
mâ  faire  ceo  per  force  des  parois 
mBtmUas^  pmr  eco  que  ils  impreig- 
M«ff  a  eux  mesmes  en  ley  un  condi- 
Im,  teSieeti  que  le  feoffor  et  ses 
hàrte  payent  entrer^  &e,  Uneore  il 
ist  remmuufmrni  use  en  touts  tiels  ea- 
msTontéits  de  mitter  f  les  clauses  en 
laf^ts^  MÔlieet,  si  le  rent  soit  ode- 
me»  Se.  que  bien  UrraU  a  U  feoffor 
dm  ses  hàrts  de  entrer^  Ge.  Et  ceo 
9t  kknfaiiy  a  eel  tntent^  pur  declarer 
H  esfffresser  a  les  laysgmis^  que  ne 
$s^  apprises^  enialey^  \\deknianner 
cdecmAUm  delefeoffement^  &c  Si- 
tsau  kouÊS  seisie  de  terre  $  lessa  mesme 
laterreaun  outer  perfait  indent  pur 
tawe  des  ans^  rendant  a  luy  certain 
rotf,  ià  est  use  de  mitter  en  lefait^  que 
aîlr  mil  soU  arerealjour  depayment^ 
m  per  un  semaigne  ou  per  un  mois^ 
Btque  adonque  Inen  lirroit  al  lessor 
sestreynery  &e.  **  uneore  le  lessor 
pit  iUtreiner  de  common  droit  pur 

U 


BUT  there  is  a  dWersitie  betwem 
thisirordn  eontingaty  &c  mmd 
the  words  next  aforesaid,  dee.  For 
these  words,  si  contingat^  0c  aro 
nought  worth  to  sueh  â  eonditiMy 
unlesse  it  hath  these  words  follow- 
ing, That  it  shall  be  lawfull  for  the 
feoffor  and  his  heires  to  enter,  &e. 
But  in  the  eases  aforesaid,  it  is  not 
neeessarie  hj  the  law  to  pat  sneh 
elanse,  scilicet^  that  the  fe^or  aad 
his  heires  maj  enter,  &e.  beeaase 
thej  nay  doe  this  by  foree  of  the 
words  aforesaid,  for  that  they  eott- 
taine  in  theniseWes  a  condition,  sei- 
Ueety  that  the  feoffor  and  his  hoirea 
may  enter,  &c.  Yet  it  is  eomraonly 
used  in  all  sueh  cases  aforesaid  to 
put  the  clauses  in  the  deeds,  seiUeet^ 
if  the  rent  be  behind,  See.  that  it  shall 
be  lawf  ull  to  the  feoflbr  and  his  heirea 
to  enter, And  this  is  well  done, 
for  this  intent,  to  declare  and  ex« 
presse  to  the  common  people,  who  are 
not  learned  in  the  law,  of  the  manner 
and  condition  of  tlie  feoffement,  &e« 
As  if  a  man  seised  of  land  letteth  the 
same  land  to  another  by  deede  in- 
dented for  terme  of  yeares,  render- 
ing to  liim  a  certaine  rent,  it  is  used 
to  be  put  into  the  det^,  that  if  the 
rent  be  behind  at  the  day  of  pay- 
ment, or  by  the  spaee  of  a  weeke  or 
a  moneth,  &e,  that  then  it  shaD  bo 

lewfidl 
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fe  rent  arere,  &e.  cornent  que  tieU  lawfull  to  the  lessor  to  dÎ8treîne,5ce 
paroU  ne  unque  fiurant  mises  en  le  yetthe  lessor  may  distreyne  of  com- 
faity  &e.  mon  right  for  the  rent  behincl, 

though  such  words  were  not  pui 
into  the  deed,  &c. 

"  Ilz  ne  èeêoigne  fier  la  ley  de  mit  fer  tiel  clause^  ^Jfc"  rQ/^  c  -| 
Qua  dubitationifj  cauêâ  tollenda  intte  -untur,  communem  L'^^*^'  ^*  J 
legem  non  ladunt.    Et  exfireêsio  eorum  qua  tacîtè  inêunt^  nihil 
ofieratur. 

«*  Per  un  moys^  î^c."  Here  albeit  the  clause  of  distress^  bc« 
added,  that  if  the  rent  be  behind  by  the  spice  of  a  weeke  or  a  mo* 
neth,  that  the  lessor  may  distrake,  yet  he  may  distrainc  within  the 
weeke  or  moneth,  because  a  distresse  is  incident  of  common  right 
to  every  rent  service.  And  the  words  be  in  the  affirmative,  and 
therefore  cannot  restraine  that  which  is  incident  of  common  right. 

The  other  (^c.)  in  this  Section  upon  that  which  hath  beene  said 
arc  evident 

Sect.  332. 

JTEM,  si  *  feoffment  soil  fait  f  TTEM,  if  a  feoffment  be  made 
sur  tieleonàiVwn^quesi  U  feoffor  JL  upon  sueli  condition,  that  if  the 
paya  al  feoffee  a  certaine  jour^  &e.  feoffor  pay  to  the  feoffee  at  a  eer- 
40  U.  d*argtnty  que  adonque  le  feoffor  tain  day,  &c.  40  pounds  of  money, 
poit  re-entrePj  &e.  en  ceo  cos  lefe-  that  then  the  feoffor  may  re-enter, 
offet  est  appell  tenant  en  morgage^  que  &c.  in  this  ease  the  feofiee  is  called 
est  avJtant  a  dire  en  Francois  come  tenant  in  morgage,  which  is  as  mueh 
mortgage^  et  en  Latin  mortunm^va-  to  say  in  French  as  mortgage, 
'  dium.  Et  il  senible  que  le  cause  pur  and  in  Latine^morfuum  vadium  (!)• 
que  il  est  appelle  mortgage,  est  pur  ceo  And  it  seemeth  that  the  cause  why 
que  il  estoyt  en  aweroust  si  le  feoffor  it  is  called  mortgage  is,  for  that  it 
^  voyt  payer  aljour  Umitte  iiel  summe  is  doubtful  whether  the  feoffor  will 
ÙU  non  :  et  sHl  ne  paya  pas,  donque  pay  at  the  day  limited  such  summe 
leterre  que  it  mitter  en  gage  sur  con-  or  not  :  and  if  he  doth  not  pay,  then 
dHion  de  payment  de  le  money,  est  ale  the  land  which  is  put  in  pledge  upon 
de  luy  a  touts  jours,  el  issintmort  \\  condition  for  the  payment  of  the 
a  luy  sur  condition,  &c  Ets^il  paya  money,  is  taken  from  him  for  ever, 
le  numey,  donques  esl  le  gage  mort  and  so  dead  to  him  upon  condition, 
quant  a  le  tenant,  &c  &c.    And  if  he  doth  pay  the  money, 

then  the  pledge  is  dead  as  to  the 
tenant,  &c. 

rOGtenriLSb.  "  Mortgagee**  is  derived  [c]  of  two  French  woi:ds,  viz,  morf, 
S  atpi  niti  mortuum,  and  gage,  that  is  vadium,  or  fiignue.  'And  it  is  cal- 

'  led  in  Latine  mortuum  vadium,  or  morgagium.  Now  it  is  called  here 
mortgage  or  mortuum  vadium,  both  for  the  reason  here  expressed  by 
Littleton^9A  also  to  distinguish  it  from  that  which  is  called  vivum  va-- 
dium,  Vivum  au  tern  diciturvadiumy  quia  nunquam  moritur  ex  aliqud 
parte  quod  ex  èuu  firoventubu9  acquirstur»    As  if  a  man  borrow 

a  hundred 

•  anevn  added  in  Rob.  but  not  in  L.  and  M.       ha  Iwf  tur  eontUtim,  &c.   Et  t'tf  pa^  le 

Îa  cacun  home  added  in  Roh.  but  n«t  in  L.  money  dont  eu  le  gage  mort,  not  in  L.  and  M. 
M.  nor  Roh. 

i  vyt-^t.  in  L.  and  M.  and  Roh.  (1)  [See  Note  96.] 


upon  Condition. 


Sect.  333,  334. 


a  hundred  poands  g€  another,  and  maketh  an  estate  of  lands  unto 

him,  nndll  he  hath  received  the  said  summe  of  the  issues  and  the 

profits  of  the  land,  so  as  in  this  case  neither  money  nor  land  dieth, 

«r  is  lost,  (whereof  Littleton  hath  spoken  [cQ  before  in  this  Chap-    [<ivid.  6eei.»7. 

ter}  and  therefore  it  is  called  vivum  vadium. 


[505.  bj  Sect.  333. 

JTEM^  meome  home  poU  faire     A  LSO,  as  a  man  may  make  a 

feffffmetU  en  fee  m  mortgage,  .Hl  feoffmentin  fee  in  morgage,  so  a 

*  nmt  home  poit  faire  éone  en  taile  man  may  make  a  gift  in  tayle  in  mor- 

m  wartgage^  et  un  leas  pur  terme  ie  gftg^^  and  a  lease  for  terme  of  life,  or 

cit,  m  per  terme  des  ans  en  mortgage,  for  term^e  of  yeares  in  morgage.  And 

fJEf  tout  tiels  tenants  sont  appels  all  sueh  tenants  are  called  tenants  in 

temants  en  mortgage,  solonque  les  morgage,  according  to  the  estates 

etimtes  que  Us  ant  en  la  terre,  &c.  .  which  they  ha^e  in  the  land,  &e. 

This  Section  upon  that  which  hath  beene  said  needeth  no  further 
espiicatioQ. 


Sect 

J'TEM^  si  feoffment  sait  fait  en 
mortgage  sur  condition^  que  le  feof- 
for payera  tiel  summe  a  tieljour^  &c. 
eowie  est  %  enter  eux  per  lour  fait  en- 
àent  aecorde  et  Undtj  content  que  le 
feoffor  moTUsi  derant  le  jour  de  pay- 
•mi;  &e»  uncore  si  le  hdre  ||  le  feoffor 
paya  meome  le  summe  §  de  money  a 
mesme  le  jour  a  le  feoffee,  ou  tender  a 
luy  lee  deniers,  et  le  feoffee  ceo  refusa 
de  rtemery  donque  poit  Vhnre  entrer 
en  le  terre; M  uncore  le  condition  est, 
fue  si  lefeoffour  payera  tiel  summe  a 
tidjour,  &c.  nientfeasant  mention  en 
le  amditiond^  aseun  payment  d' estre 
fait  per  son  heire,  mes  pur  ceo  que  le 
heire  ad  interesse  de  droit  en  le  condi- 
tion, &C.  et  V  entent  fuit  forsque  que 
ks  deniers  serrant  paies  al  jour  assesse, 
Se.  et  le  feoffee  n'ad  pluis  dommage, 
ti  U  soit  pay  per  Vhdre,  que  sHl  fuit 
pay  per  le  pier,  &e.  et  per  cest  cause, 
sile heire  payâtes  deniers,ou  tendera 


334. 

ALSO,  if  a  feoffment  be  made 
in  morgage  upon  condition,  that 
the  feoffor  shall  pay  such  a  summe  at 
such  a  day,  &c.  as  is  betweene  them 
by  their  deed  indented  agreed  and 
limited,  although  the  feoffor  dyeth 
before  the  day  of  payment,  &c.  yet 
if  the  heire  of  the  feoffor  pay  the 
same  summe  of  mopey  at  the  same 
day  to  the  feoffee,  or  tender  to  him 
the  money,  and  the  feoffee  refuse  to 
receive  it,  then  may  the  heire  enter 
into  the  land  and  yet  the  condition 
is,  that  if  the  feoffor  shall  pay  such  a 
summe  at  such  a  day,  &c.  not  mak- 
ing mention  in  the  condition  of  any 
payment  to  bee  made  by  his  heire, 
but  for  that  the  heire  hath  interest  of 
right  in  the  condition,  &c.  and  the 
intent  was  but  that  the  money  should 
bee  payed  at  the  day  assessed,  &c. 
and  tthe  feoffee  hath  no  more  losse, 
if  it  be  paid  by  the  heir,  than  if  it 

were 


•  Utint  home  pmt  faire  dene  en  tmle  en  mert- 
;v^,iMt  in  !..  and  M.  nor  Roh. 
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t  enteV'-'Perenter,  I*,  and  M.  and  Roh. 
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Lib.  3.    Cap.  5.  Of  Estates  Sect.  334. 


Its  dmkrs  a  le  jour  oêsesêe^  isre.  et  were  paid  by  the  father,  &e.  there- 

VaiUer  ceo  refusa^  il  poet  entrer^  ^e.  tore  if  the  heire  pay  tke  money,  or 

Mes  si  un  estranger  de  sa  teste  de-  tender  the  mmey  at  the  day  limited, 

mesne^  que  n'ad  ascun  intéresse^  urc.  &e.  and  the  otiber  refùse  it,  he  may 

voile  tender  les  *  avantdits  deniers  al  enter,  &c.   Bat  if  a  stranger  of  his 

feoffee  a  le  jour  assesse^  le  feoffee  own  head,  who  hath  not  any  intc- 

n*est  f  pas  tenus  de  ceo  recover.  rest,  &e.  will  tender  the  aforesaid 
money  to  the  feoffee  at  the  day  appointed,  the  feoffee  is  not  boand  to 
reeeiye  it. 


ÎJ^i^ft^»u       "  f^^^  ie/eofbr  ftêiêra  a  Mjour^  l^t**   Albek  condâtioa»  bee 
iiot  iiavoared,  yet  they  are  not  alwayes  takea  Utterally,  bat 


aHoiL4M^  ^  in  this  case  the  law  enableth  the  heire  that  was  not  named 

to  performe  the  conditioa  far  foure  causes.  (1) 
OM.ti9.hi)  First,  Because  there  is  a  day  limited,  so  as  the  heire  commeth. 

within  the  time  limited  by  the  coédition,  for  otherwise  he  could  not 
doe  it,  as  shall  be  said  hereafter  in  this  Chapter. 

Secondly,  For  that  the  condition  descends  unto  the  heire,  and 
therefore  the  law  that  giveth  him  an  interest  in  the  condition,  c;iireth 
him  an  abilitie  to  performe  it 

Thirdly,  For  that  the  feofiee  doth  receive  no  dammage  or  prt^ 
judice  thereby  (all  these  reasons  are  expresly  to  be  collected  oat  of 
the  words  of  Littleton  J.    And  these  things  being  observed. 

Fourthly,  The  intent  and  true  meaning  of  the  condition  shall  be 
performed.    And  where  it  is  here  said,  that  the  heire  may  tender 
aljour  aêMêCy  ^c.  herein  is  implyed,  that  the  executors  or  r  a^x^ 
administrators  of  the  raorgageor,  or  in  default  of  them  ^e  ^  . 

in  m  Seic  ordinary  may  also  tender,  as  shall  be  said  [/  ]  hereafter  in  this  Chap^ 
ter.  But  what  if  the  condition  had  beene,  ii  the  morgageor  or  his 
heires  did  pay,  &c  and  hee  dyed  before  the  day  without  heire,  so  as 
the  condition  became  imposable,  here  it  is  to  be  observed,  that  where 
the  condition  becommeth  impossible  to  be  performed  by  the  act  of 
God,  as  by  death,  &c.  the  state  of  the  feoffee  shall  not  be  avoyded, 
as  shall  bee  said  hereafter  in  this  Chapter.  And  therefore  the  law 
here  inableth  the  heire  (of  whom  no  mention  was  made  in  the  con- 
dition) to  performe  the  condition,  lest  the  inheritance  should  be  lost» 
wherein  divers  diversities  are  worthy  of  observation.  (1) 

First,  betweene  a  condition  annexed  to  a  state  in  lands  or  tene- 
ments upon  a  feoffinent,  g^ft  in  taile,  dec  and  a  condition  of  an 
obligation,  recognizance  or  such  like.     [^]  For  if  a  condition 
ùr|j2CMD.a8.     annexed  to  lands  bee  posnblé  at  the  making  of  the  condition,  and 
14  H.  r.s.****       become  impossible  by  the  act  of  God,  yet  the  state  of  the  feoiee,  6ec 
M&I'i.'  ^^^^^  avofded.   As  if  a  man  maketh  a  feotfment  in  fee 

St  H.  0.2,3.  upon  condition,  that  the  feoflbr  shall  within  one  yeare  goe  to  the 
citie  PartV  about  the  affidres  of  the  fooâfee,  and  presently  after  the 
feoffor  dyeth,  so  as  it  is  impossible  by  the  act  of  God  that  the  con- 
dition should  be  performed,  yet  the  estate  of  the  feoflfee  is  become 
absolute  ;  for  tfaongh  the  condition  be  subsequent  to  the  state,  yet 
theie  is  a  precedency  before  the  re-entry,  viz.  the  performance  of 
the  condition.  And  if  the  land  should  by  construction  of  law  be 
taken  from  the  feoffee,  this  should  work  a  dammage  to  the  feoffee^ 
for  that  the  condition  is  not  performed  which  was  made  for  hia 

benefit. 


•  awmÊdUê  not  ia  L.  and  M.  but  m  ftoL 
t not  in  L.  and  M.  but  in  Rob. 


(1)  race  Note  «r.3 

[206.  s-3 
(1)  CS€cNetc98.] 


lib.  s. 


upon  Condition. 


Sect. 


And  it  appearfetfi  by  LittUton^  thjit  it  must  not  be  t»  the 
i  of  the  feofiee  ;  and  so  it  is  if  the  feoffor  shall  appeare  in 
sscfa  a  court  the  next  tearme,  and  before  the  dajr  the  feofor  dyeth, 
Ibe  estate  of  the  feoiiee  is  absolute.    [A]  ^ut  if  a  man  be  bound  by  i'PS^'^'^ 
recogiûsanœ  or  bond  with  condkion  that  he  shall  appeare  the  neict   \mnt  eow 
tsanne  m  snch  a  coart,  and  before  the  day  the  conusee  or  obligor  l^^^^ 
^th,  the  recognizance  or  obligation  is  saved;  and  the  reason  of  Dy«THb.s.ti. 
tedivcrsitie  is,  because  the  state  of  the  land  is  executed  and  settled  mS^-s.'**^ 
in  the  leofiee,  and  cannot  be  redeemed  back  agidne  but  by  matter 
■■hwrnirnl,  viz.  the  performance  of  the  condition.   But  the  bond  or 
wcognizance  is  a  thing  in  action,  and  axecutory,  whereof  no  ad- 
vasfea^  can  be  taken  nntill  there  be  a  default  in  the  obligor  ;  and 
thneiote  in  all  cases  where  a  condition  of  abends  recognizance,  &c. 
B  possible  at  the  time  of  the  inaking  of  the  conditifii,  and  before  the 
same  can  be  performed,  the  condition  becomes  impossible  by  the  act 
of  God,  or  of  the  law,  or  of  the  obligee,  &c.  there  the  obligation, 
Adc  is  saved.    Bat  if  the  condition  of  a  bond,  &C  be  impossible  at 
dw  time  of  the  making  of  the  condition,  the  obligation,  to.  is 
ân^e.   And  so  it  is  in  case  of  a  feofimeut  in  fee  with  a  condition 
sobseqnent  that  is  impossible,  the  state  of  the  feoffee  b  absolute;  but 
rofV;    h  n  ^      condition  precedent  be  impossible,  no  state  or  interest     ^  ^ 
[^2Qq*  p.  J  giuji        ther^pon.  And  to  illustrate  these    examples   i  Rait  aW. 
fDB  shall  understand.   If  a  man  be  boond  in  aa  obligation,  &c  with 

I  that  if  the  obligor  doe  goe  ton  the  church  of  St /^^^  in  i4M.t.'st. 


WemimiKÊtm'  to  the  church  of  Sc  Peter  m  Rmne  within  three  hours.  fX^V^ 
that  then  the  obligation  shaUhe  voyd.   The  condition  is  vcyde  and  â^f't.^M.n.f. 
impossible,  and  the  obligation  standeth  good.  u,tL 


IcTf. 

afB,9.|.  17IL6.  OUiB^lt.  iBtmerSn. 

And  so  it  is  if  a  feoffinent  be  made  upon  condition  that  the  feof- 
fee shall  goe  as  is  aforesaid,  the  st^tç  of  the  feoffi^  is  absolute,  and 
the  condition  impossible  and  voyde. 

f  If  a  man  make  a  lease  for  life  upoo  condition  that  if  the  lessee  Fol. 

goe  to Rome^  as  is  aforesaid,  that  then  he  shall  have  a  fee,  the  con-  (i  nSTlIin' 

diticn  precedent  is  impossible  and  vgyde,  and  therforeno  fee  simple  ^^'^f^  '^^* 

can  grow  to  the  lessee.  u  h.  Vou 

If  a  man  make  a  feoffinent  in  fee  upon  condition  that  the  feof-  Jfî^ 

fee  shall  re-enfeofiee,  him  before  such  a  day,  and  before  the  day  the  ^^^^^jJl^' 

feoflor  disseise  the  feoflee,  aod  hold  him  out  by  force  uotUl  the  day  u  a  •.  ^ 

be  past,  the  state  of  the  feofiee  is  absolute,  for  "the  feoffor  is  the  StLfiSLM** 
cause  wherefore  the  condition  cannot  be  performed,  and  therefore 
shall  never  take  advanta^  for  non-performance  thereof,  [i ]  *'  And  ^*  ^ 

so  it  is  if     be  bound  to  B.  that  /.  S.  shall  marry  Jatic  G.  before  lî  ila.wu'  ^ 

such  a  day,  and  before  the  day  JS.  marry  vrith  Jane^  he  shall  never  ^  BTJ^ts^' 

take  advantage  of  the  bond*  for  that  he  himselfe  is  the  meane  that  (DocnL  sso.) 
the  conditkia  could  no(  be  performed.   And  this  is  regularly  true 
inaU  cafcs. 

But  it  is  commoaly  holden  Ik}  that'if  the  condition  of  a  bond,  iSIjtfS!^ 

fcc  be  against  law,  that  the  bonditselfe  is  voyd.  ^SSSmi^ 

But  herein  the  law  disthiguisheth  between  a  condition  against  law  SliSST'^^ 

far  the  doing  of  any  «çt  that  is  ms^iftm  m  # ^,  and  a  condition  against  i  h.  4. 0. 

hiw(thatcoac^niethBQtany  thing  that  is  ma/tfm  VI  ee J  but  there-  î&tiÛ'&s. 

fore  is  against  law,  because  it  is  either  repugnant  to  the  state,  or  f/^.^^ ^ 

against  some  maxime  or  rule  in  law.   And  therefore  the  common  S4 uXu^ 
opinkn  is  to  bee  understood  of  conditions  against  law  for  the  do- 
ing of  some  act  that  is  malum  in  ec,  and  yet  tfaerem  also  the  law  dis- 

tinguisheth. 


Lib.  3.    Cap.  5. 


Of  Estates 


Sect.  334 


4SB.S.«.83. 
(I  BolL  Akr. 
41I.PIo.M.bO 

(%  Ven.  109.) 
(PL  Com. 


(Pott.  Scet.  MO. 
10  Hep.  SS. 
Hob.  170. 
iBolL  Alir. 
419^ 


7B.0.43.b^ 
2tIL«.S3. 
S1H.T.  11. 
tlH.S7.0. 
90B.4.8. 
(Moore  810. 

roit.nff.) 

Fl.  Com.  in 
Browains't  case 
133. 
S7B.t. 


tiogfitBheth.  As  if  a  man  be  bound  upon  condition  that  he  shall 
kill  /.  S.  the  bond  is  voyde. 

But  if  a  man  make  a  feoffment  upon  condition  that  the  feoffee 
shall  kill  /.  5.  the  estate  is  absolute,  and  the  condition  voyd. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  he  shall 
'  not  alien,  this  condition  is  repugnant  and  against  law,  and  the  state 
cS  the  feoffee  is  absdute  (whereof  more  shall  bee  said  in  hb  proper 
place).  But  if  the  feoffee  be  bound  in  a  bond,  that  the  feoffee  or 
his  heires  shall  not  alien,  this  is  good,  for  he  may  notwithstandiag^ 
alien  if  he  will  forfeit  his  bond  that  he  himselfe  hath  made. 

So  it  b  if  a  man  make  a  fe<^fment  in  fee  upon  condition  that 
the  feoffee  shall  not  Uke  the  profite  of  the  land,  this  condition  is 
repugnant  and  against  law,  and  the  state  is  absolute. 

But  a  bond  with  a  condition  that  the  feoffee  sh  .11  not  take  the 
profits  is  good.  If  a  man  be  bound  with  a  condition  to  enfeoflfe 
his  wife,  the  condition  is  voide  and  against  law,  because  it  is  against 
the  maxime  in  law,  and  yet  the  bond  is  good  ;  but  if  he  be  bound 
to  pay  his  wife  money,  that  is  good.  jSa  êic  de  êimUibuSf  whereof 
there  bee  plentifiill  authorities  in  our  bookes  (1). 


Vide  Beet.  3t«. 
(5Beii.ll4.) 


Vide  Seet.  401. 
Hill.  28  Elis, 
in  Buieo  ftegis 
inter  Watkins 
&  Afltwick]iro 
teirâinCoro. 
Devon.  4S  E.  3. 
tit.  Relenie  18. 

32  £.1.  tit. 
Annuity  51. 

33  U.  6. 13. 
(I  Leo.  34, 
Moon  222. 
Port.2U.h. 
SS5.«.) 


36H.0.tit. 
bam  106. 
33  £.  Ltit, 
Annuitie  51. 
S3K.  3. 
judgement  254. 
(Ant.  180.  b. 
POtU  248.  a. 
858.  a.) 


"  Tender  le*  deniers  al  jour  aaêeêêe^  istc"  Note,  hereby  is  im* 
plyed,  that  albeit  a  convenient  time  befcMre  sun  set  be  the  last 
time  given  to  the  feoflfor  to  tender,  yet  if  he  tender  it  to  the  per- 
son the  mortgagee  at  any  time  of  the  day  of  payment,  and  hee 
refuseth  it,  the  condition  is  saved  for  that  time. 

Mfioet  entrer^  l^c**   And  so  may  his  heire  after  his  deatli. 

**  Me9  at  eêtranger  de  sa  teste  demesne^  que  n'nd  ascuninteressb^ 
l^c.  voile  tender  les  avantditê  deniers  al  feoffee  al  jour  assease^  le 
feoffee  n*est  fiaa  tenus  de  ceo  receiver.^*  ATota,  by  this  period  and  the 
(J^c.)  it  is  implyed,  that  if  the  mortgager  dye,  his  heire  within  age  of 
14  yeares  (the  land  being  holden  in  socage),  the  next  of  ktnne  to 
whom  the  land  xannot  descend  being  his  gardian  in  socage  may 
tender  in  the  name  of  the  heire,  because  he  hath  an  interest  as  gar- 
dian in  socage.  Also  if  the  heire  be  within  age  of  21  yeares,  and  the 
land  is  holden  by  knights  service,  the  lord  of  whom  the  land  is  hdden 
may  make  the  tender  of  his  interest  which  he  shall  have  when  the 
condition  is  performed,  for  these  in  respect  of  their  intérest  are  not 
accounted  estrangers. 

But  if  the  heire  be  an  ideot,  of  what  age  soever,  any  man  may- 
make  the  tender  for  him  in  respect  of  his  absolute  disability,  and 
the  law  in  this  case  is  grounded  upon  charity,  and  so  in  like  cases. 

"  JLff  feoffee  n*  est  fia*  tenus  de  ceo  receiver'*  And  note  thatZ*tV- 
tleton  saith,  that  he  is  not  bound  to  receive  it  at  a  stranger's  hand. 
But  if  any  stranger  in  the  name  of  the  morgageor  or  his  p^^^ 
heire  (without  his  consent  or  privity)  tender  the  money, L'^^'*  ^.J 
and  the  morgagee  accepte th  it,  this  is  a  good  satisfaction,  and  the 
morgageor  or  his  heire  agreeing  thereunto  may  re-enter  into  the 
land,  omnia  ratihabitio  retrb  trahitur  et  mandate  ésçuificira:ur.  But 
the  morgageor  or  his  hem  may  disagree  thereunto  if  he  will. 

(1)  [See  Note  99.] 


lib.  s. 


upm  Condition. 


Sect.  335. 


XTTMMniiiduv  {ti^  en  tiel  cgt,  A  ND  be  it  remembered  Qmi  is 

.IV  In  Uel  tenier  de  le  money  est  XJL               urbere  sack  teader 

J^Bcm  ct  le  feoffee  àe  receiver  eeo  of  the  money  is  made,  &e.  end  tbe 

f5AM,  iw*  file  It  feoffor  oh  uo  keireo  feefiee  refsse  te  reeeire  it,  hj  whicb 

drnqfue  k  feoffee  n'aâ  tbe  feoAr  er  his  beires  eater,  &e. 


oeemm  rtmeiy  drover  le  maney  per  le  then  the  feoffee  hath  no  remedy  Igr 
fUMBHii  Iqf,  pnr  eeo  que  il  serra  relie  the  common  htw  to  hare  this  money, 
eofMtqmUr^tiomlemomitfyfmemt  beennse  it  shall  be  aeeonnted  his 
«1  Isynl  tendre  êe  eeo fvU fait  a  Imy.  own  felly  tliat  he  refused  tho  me* 

ney,  when  a  lawfnl  tender  of  it 
made  unto  him.  (i) 

«  FWlEIfDBJl  de  le  money  eêtfaiU  ^c.^  Here  is  implyed  at  the 
^   dae  time  and  place  according  to  the  conation. 

Entrant  J  IScP  via.  into  the  lands  or  tenements. 

**  Donçme  lefepffte  n*ad  aecun  remédie  drover  le  money  fier  le 
common  ley^  Iste/*  And  the  reason  is,  because  the  money  is  coUaterall    t  e.  s.ife  An. 
to  the  laod,  and  the  feoflfee  hath  ne  remedy  therfore.  n»-  sitets. 

If  aa  obligation  of  an  hundred  pound  be  made  with  condition 
far  the  payment  of  fifty  pound  at  a  day,  and  at  the  day  the  obligor 
tender  the  money»  and  the  obligee  rehiseth  the  same,  yet  in  action  gS!n^^mL 
of  debt  upon  the  èbligation,  if  the  defendant  plead  the  tender  and  ^gfJ^J^ 
lefiiaall,  he  most  also  plead  that  he  is  yet  ready  to  pay  the  money,   ii  B.4.». 
and  tender  the  same  in  court.    But  if  the  plaintife  will  not  then  re-  ^jfiy^^ 
ceire  it,  bat  take  issue  upon  the  tender,  and  the  same  be  found  K.Fme'btM 
against  him,  he  hath  lost  the  money  for  ever.  is^Dy^s^  W 

If  a  man  ba  bound  in  300  quarters  of  wheat  for  deliverie  of  a  ^^mm^ 
M  quarters,  if  the  obligar  tender  at  the  day  a  100  quarters,  fcc. 
he  sbaU  not  plead  anror^  ftrioit  because  albeit  it  be  parcell  of  the 
cnttM*  yet  they  be  ^o»0  periiwra^  and  it  is  a  charge  for  the 
shUB^r  takeep  them.  And  the  reasoR  wherefore  in  the  case  of  the 
cbligatifln  the  samme  ooeationed  in  the  condition  is  not  lost  by  the  t&s.t9u 
tender  and  refiisall,  is  not  only  for  that  it  is  a  duty  and  parcel  of 
the  obligatioa,  and  therefore  is  not  lost  by  the  tender  and  refusal^ 
but  also  fior  that  the  obligee  hath  remedy  by  law  for  the  same. 
And  in  this  case,  Hberata  fiecuma  non  libérât  offirentem. 

Bat  if  a  man  make  a  nngle  bond,  or  knowledge  a  statute  or  re-  (tSb«A.4t.) 
CQgnîxaDce,  and  afterwards  made  a  defeasance  far  the  payment  of   J  MiK&iioit 
a  lesser  sum  at  a  day,  if  the  obltgm-  or  conusor  tenderthe  lesser  ^^^Y* 
wnae  at  the  day,  and  the  ebUgce  or  cooosee  refuseth  it,  he  shall   as iL«.ÎL k 
sever  iiare  any  reniedy  by  law  to  recover  it,  because  it  is  no  par*    ^  aVuiL 
ccU  of  the  sum  contained  in  the  obligation,  statute,  or  recognisance,    9  fLt^  is. 
being  contained  in  the  defeasance  made  at  the  time  or  alter  the  uîtî^ 
obligation,  statute,  or  recognizance.   And  in  this  case  in  pleading 
d  the  tender  and  refasall  the  partie  shaU  not  be  driven  to  plead,  7E.4.^f. 
that  he  is  yet  ready  to  pay  the  hame  or  to  tender  it  in  court  :  nei- 
tbcr  hath  the  obligee  or  cooosee  any  remedy  by  law  to  recover 

the- 

vl)[Sei  Note  100] 
VoL.il  3 
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the  summe  contamed  in  the  defeasance,  [o]  And  so  it  is  if  a  man 
make  an  obligation  of  100  pound  with  condition  for  the  deliverie' 
of  corne,  or  timber,  &c.  or  for  the  performance  of  an  arbitrement, 
or  the  doing  of  any  act,  &c.  This  is  collateral!  to  the  €>bUgatioD» 
that  is  to  say,  is  not  parcell  of  it,  and  therefore  a  tender  and  refusal! 
is  a  perpetual!  barre  (2). 

But  if  a  man  be  bound  to  make  a  feofTement  in  fee  to  the  obli- 
gee, and  he  make  a  lease  and  a  release  to  liim  and  his  heires,  albeit 
this  be  a  cdlaterall  condition,  yet  it  is  well  performed,  because  this 
amounts  in  law  to  a  feoffment  (3). 

**  Money t  monetae  legaiiê  mtneta  j4ngUa^''*\tLwfiû\ money  of  JEng^- 
land^  either  in  gold  or  silver,  is  of  twe  sorts,  viz.  the  £n^liêà  money 
coyned  by  the  king's  authoritie,  or  forraine  coyne  by  procla-  ron7  K 
mation  made  currant  within  the  realme.  Coynr,  cuna  L*^^'* 
diciturà  cudendot  di  coyning  of  money.  la  French  co/n^  signifieth  a 
comer,  because  in  ancient  time  money  was  square  with  comers*  as 
it  is  in  some  countries  at  this  day.  Some  say  that  coine  dicitur  à 
f«7ror,  idcBi  communi»y  çudd  sit  omnibus  rebus  communis*  Moneta  di- 
citur à  monendo^  not  only  because  he  that  hath  it,  is  to  be  warned 
providently  to  use  it,  but  also  because  nota  ilia  de  author e  et  valor e 
,admonet,  Pecunia  dicitur  à  fiecu,  beasts,  omnes  enim  veterum  di- 
vitiét  in  animalibus  conHstebant ;  and  it  appeareth  that  in  HomerU 
time  there  was  no  money  but  exchange  of  cattel,  &c  (1) 

JVummfM,  son  mt  flf**yçuia  lege  Jit  non  natura.  Vide  (*)  the  sta- 
tite  of  9  5.  of  the  noble,  halfe  noble,  and  farthing  of  gold}  which 
us  tlie  fourth  part  of  a  noble,  and  that  Is  twenty  pence. 


Sect;  â^S^. 


JTEXl,  at  feopMia  èM  fait  9ur 
tiel  eotiditionjqueri  Ufeoffwfaya 
ol  f^ffoT  a  Hd  jour  inter  eux  Kmit 
xxU*  aionqueê  le  feoffee  avéra  la  ter- 
realuyetasea  hdres;  et aHlfaile de 
payer  les  deniers  a  le  jour  f  aseesse^ 
\  que  aàonquehîen  Uet  a  lefeoffor  ou 
a  ses  heiresd*entrerj0e.  et  puis  decant 
le  jour  assesse^  lefeoffee  vendu  la  terre 
a  un  antery  et  de  eeoftài  feoffment  a 
hty^eneest  easesi  U  seeonafeoffeevoile 
tender  le  summe  de  les  denters  a  le  jour 
assesse  a  lefeoffor^  et  le  feoffor  eeo 
refusOj  &e.  ionque  le  setona  feoffee 

ad 


(3)  [Set  Note  lOlJ 
C3)  [See  Kotc  ml 


ALSO^  if  a  feoffment  be  made  oi 
this  eondition,  that  if  the  Ibof 
fee  pay  to  the  feoffor  at  suoh  a  daj 
between  themlimited  tw^ty  ponnda 
then  the  feoffee  Bhal  hare  the  land  U 
him  and  to  his  heireB;  and  if  he  faUc 
te  pay  the  money  at  the  day  ap- 
pointed, that  then  it  shall  be  lawfidl 
for  the  feoffor  or  his  heires  to  enter, 
&e.  and  afterwards,  before  the  da; 
appointed,  the  feoffee  sel  the  land 
to  another,  and  of  this  maketh  a 
feoffment  to  him,  in  this  ease  if  the 
seeond  feoffee  wU  tender  the  sum  of 

money 

[207.  b.] 
(I)  See  Note  103.] 
«  911e  added  in  L.  and  M.  and  Roh. 
t  atsesse-^c,  L.  and  M. 
i  çue  addod  in  Rob.  but  not  in  L»  and  M. 


Lib.  5. 


flj  aUte  em  la  terre  éUremetU  sans 
cMiSûm.  JBI  la  cause  est,  fureeo 
fÊi  It  second fèoffèe  avait  interest  en 
bflHuBtra  jncr  sàhation  de  ||  son  te- 
WÊsek.  Est  eneestcaseU  seiMeqiu 
mkfrimer  feaffec  après  tid  vender 
ToiUU 


kkterre. 


\  tender  le  money  a  le 


jm  mené,  &e.  a  It  feoffor  y  ceo 
sm  assets  tone  pur  sdlroaHon  d^es- 
life  <r  le  second  feeffee^  pur  ceo  que 
k  frimer  fea^eejuU  privie  a  k  eoti- 
<foMy  et  isotnt  le  tender  de  aseun  de 
:deuxest  assetshone^  0e. 


money  at  the  day  appointed  to  the 
feoffor,  and  the  ieoffor  refuseth  the 
same  &e.  then  the  second  feofTee 
hath  an  estate  in  the  land  elecrely 
withont  condition.  And  the  reason 
is,  for  that  the  second  feoffee  hath- 
an  interest  in  the  condition  for  the 
safepiard  of  his  tenancy.  And  in 
this  case  it  seemes  that  if  the  first 
feoffee  after  such  sale  of  the  hind, 
will  tender  the  money  at  the  day  ap- 
pointed, &e,  to  the  feoffor,  this  shall 
he  good  enough  for  the  safe^ard  of 


Ike  estate  of  the  second  feoffee,  because  the  first  feoffee  was  prine  to  thç 
««iditioD,  aad  so  the  the  tender  of  either  of  them  two  is  good  enough,  &€• 


»  Tf^T  »*U fmle    fiaier  let  deniers,  l^c** 

Fj  If  a  man  make  a  feoffment  of  lands,  to  have  and  to  hold  to 
hkn  and  his  heires,  upon  condition,  that  if  the  feoffi^  pay  to  the 
feoibr  at  such  a  day  twenty  pounds,  that  then  the  feoffee  shall  have 
the  lauds  to  him  and  his  heires,  if  the  conditioa  had  not  proceeded 
fBithcr,  yt  had  been  void,  for  that  the  feoflee  had  a  fee  simple  by 
the  first  words,  and  therefore  the  words  subsequent  (2)  are  iQate- 
rially  added,  (and  if  he  faile  to  pay  the  money,  &c.) 

**  Lcêtcond/eoffeevoUâ  tender  U  wmmedcB  deniers,  ^c.** 
Albdt  the  second  feoffee  bee  not  named  in  the  conditioD,  yet 
shsll  bee  tender  the  samme  because  he  is  privie  in  estate,  and  in 
judgment  of  law  hath  an  estate  and  interest  m  the  condition,  (as 
IMUeton  here  sadth)  for  the  salvation  of  his  tenancy.    Vid*  Sect. 

And  note,  he  that  hath  interest  in  the  condition  on  the  one 
lide,  or  in  the  land  on  the  other,  may  tender. 

And  it  is  to  bee  observed  also,  that  the  feoffee  may  tender  any 
moBcjr  that  is  currant  within  the  realme,  albeit  it  be  forreine  coine, 
so  as  k  be  currant  by  act  of  parliament,  or  by  the  king's  prodama- 
tioD,  (3)  as  hath  beene  said. 

rar\ft  T  Tender  le  êumme'*  The  feoffee  may  tender  the  mo- 
[20o*  a«  J  in  purses  or  bagges,  without  shewing  or  telling  the 
flune,  for  he  doth  that  which  he  ought,  viz.  to  bring  the  money  in 
pones  or  bagges,  which  is  the  usuall  manner  to  carry  money  in,  and 
then  il  is  the  part  of  the  party  that  is  to  receive  it  to  put  it  out  and 
tell  it. 

**  ^  primer  feoffee^   Here  it  appeareth,  that  the  first  feoffee 
Biay,  notwithstanding  his  feoffment,  pay  the  money  to  the  feoffor, 
he  is  partie  and  privie  to  the  conation,  and  by  his  tender 
nay  save  the  estate  of  his  feoffee,  which  in  all  good  dealing  he 
CBghttodoc.(l) 

I  mm  U  U  and  M.  and  Rob.  [308.  a.j 

(2)  See  note  1.  ibl.  216.  (2)  [See  Xste  1050 

(3)  [See  Note  104.3 


ltE.S.  Coirifttl. 
13E.3»iUd.  10. 


(lBilS.a.hJ 
<s  Ci».f.sao 

Waii*keur. 


or  iïlistates 


Sect.  S37. 


Sect  337. 


tcrndttwnj  que  ri  lef& 


far  paya 

trahie  êumme  d^nrgaû  il  fetiffee^ 
ntd&nqnes  bien  Urroiî  u  feoffor  et  a  se» 
heires  é^entrer^  :  en  test  case  ri  k 
fex^nr  dévie  éevant  k  forment  fatty 
et  vkeire  vMe  iendet  aX  feoffee  ko 
detnerOy  tM  tender  0ri  "omjd^  fmr  ^ 
que  k  iempê  ériM  fuel  eeo  doft  eÊîre 
fait  est  pasêe.    Car  quoMini  le  eondi- 


AL80,  if  a  fboffineai  bee  mmde 
«poa  eoMditMNi,  that  if  the  ffaef- 
fbr  pay  a  eertame  «umme  i»f  money 
to  the  feofibe,  then  k  «hal  be  lawfuil 
to  the  feoffor  and  hiff  heireg  to  enter  : 
in  this  eaoe  if  the  Icoffbr  die  beAinr 
the  fuymmt  maile,  and  ihe  heire 
ifil  tender  to  the  feofte  the  mancy, 
9«eh  tender  is  void,  beeause  the  lime 
\rithia  whteh  this  o««ht  to  be  done 


ibm  est  J  qm  ri  k  feoffor  paya  ks  de*  is  past*  For  when  condition  isf 
niers  al  feoffee^  (Se.  tea  est  tant  a'  that  if  the  feoffor  pay  the  money  to 

dire,  que  si  te  feoffor  durant  sa  vk  the  feoffee,  &;o.  this  is  as  much  to 

jMyn  ks  deniers  al  feoffee^  &c.  et  say,  as  if  the  feoffor  durine  his  life 

quant  k  feoffor  m^rust^  danques  k  pay  the  money  to  the  feoffee,  &c. 

temps  de  k  tender  tri  passe.  Mes  an-  and  when  the  feoffor  dyeth,  then 

ferment  est  lou  nn  jour  de  pwjment  the  tinie  of  the  tender  is  past* 

est  UnOty  et  k  foeffor  dsrk  deoaunt  B«t  otherwise  it  is  where  a  day  of 

U  jowTy  éonque  poet  k  hrire  tender  payfhent  is  Hmited,  and  the  fieoflbr 

ks  deniers  come  est  woantdit^  pur  ceo  die  before  the  day,  then  may  the 

que  le  temps  du  k  tender  nefayt  passe  hei^  tender  the  money  as  is  afore- 

per  k  mort  del  feoffor.   Auxy  ilsem-  said,  for  that  the  time  of  the  tender 

hky  ^  queen  tiel  case  lou  le  feoffor  was  not  past  by  the  death  of  the  fe- 

deûy  dînant  k  Jour  de  payment^  ri  offor.  Also  it  seemeth,  that  in  such 

ks  executors  de  k feoffor  tendront  ks  case  where  the  feoffor  dietli  beCm 

deniers  al  feoffee  at  jour  de  paymenty  the  day  of  payment,  if  the  executors 


eel  tender  est  assets  bane  ;  et  ri  k 
feoffee  eeo  refuse^  f  heires  defeof- 
for  paient  eutrerj  &e.  Et  k  cause 
esty  pur  ceo  que  ks  executors  repre* 
sentant  le personlonrteriator^  ^e. 


of  the  feoffor  teader  the  mon^  to 
the  feoSfee  at  the  day  of  paynmit, 
this  tender  is  good  enoagh  ;  nod  ii 
tlie  feoffee  refuse  it,  the  heires  of 
the  feoilw  may  enter,  %uc.  And  the 
irason  is,  for  that  the  executors  re* 
present  the  person  of  their  testator, 
&c,  (1) 


UH.7. 1. 
(Aiit.47.Poit.Sf9i 
•.lCra.t44.) 
(SCO.  70.) 


44m.S.f. 

33H.6.4l.&n«b. 

4E.4.S». 

9B.4.B. 

25  E.  4.  SO. 

21  a.  4.SS.b. 

9  H.  7.  17.  b. 

20  B.  7.  If. 


THIS  divefsitic  is  plaine  and  evident,  and  agrceth  with  [a]  our 
books,  and  yet  somewhat  shal  be  obsei*ved  hereupon  :  for  here 
it  appeareth,  that  seeing  no  time  is  limited,  the  law  doth  appoin- 
the  time,  and  that  is  during  the  life  of  the  feofibr.  Wherein  diver  < 
diversities  are  worthy  the  observation  : 

First,  betwecne  this  case  that  Littleton  here  puttcth  of  the  coo- 
dition  of  a  feoffment  in  fee,  for  the  payment  of  money  wheire  no 
time  is  limited,  and  the  condition  of  à  bond  for  the  payment  of  a 
summe  of  money  where  no  time  is  limited  :  for  in  such  a  condition 
of  a  bond  the  money  is  to  be  payd  presently,  that  is,  in  convenient 
time.    [^3  -^^d  yet  in  case  of  a  condition  of  a  bond  there  is  a 

UK.  t.Sl.a.ScW.li.    CiljLai.A.rol.So;  31.  Boothk^m.  3SU.tk47.4S. 

diversitio 


•  &<r.  aflded  in  L.  and  M.  and  Roh. 

lites,%i  . 

t  ^wjnotini:.  4^hd  M*  nor  Roh. 


t  donmu9  added  in  add  M<  and  Rob. 
(1)  [iee  Kate  106.] 


i. 

lib.  3. 


upon  Condition. 


Sect.  337. 


[208.  b.] 


divmicie  betvmne  a'CotuUtkn  of  aa  obligatioa,  which  coacernes  the 
éàa^  cf  a  traaaitorieact  withoat  l^aitation  of  any  time,  as  payment 
dwMBgft  delivery  gf  charters,  or  the  like,  for  there  the  coodition  is 
tp  bee  perforiaed  pnteatly^  that  Is,  in  conveaieat  time;  and  when 
by  the  condition  of  the  obligation  the  act  that  is  to  bee 
done  to  the  obligee  is  of  his  owne  nature  locall,  for  there 
the  obligor  (no  time  being  limited)  hath  time  during  his  life  to 
peffomie  it,  aa  to  mate  a  feoiinent,  &G.  if  the  obligee  doth  not 
^  hastes  the  «ajoe  by  request.  In  case  where  the  coadition  of  the 
tbtigatioo  is  l€x:all,  there  is  also  a  diversitie,  when  the  concurrence 
d  the  obl^or  and  the  obligee  ia  requisite,  (as  in  the  said  case  of 
the  ieoffment)  and  when  the  obligor  may  performe  it  in  the  ab- 
ance  of  the  obligee,  aa  to  knowledge  satisfaction  in  the  court  of 
king's  bench,  [*]  although  the  -knowledge,  of  satisfaction  is  locall, 
yet  because  he  may  doe  it  in  the  absence  of  the  obligee,  he  must 
doe  it  in  conwiient  time,  and  hath  not  time  during  his  life. 

4  Another  diversity  is,  where  the  condition  cx)ncerneth  a  transitory 
sr  locaU  act,-  and  is  to  be  performed  to  the  feoffee  or  obligee,  and 
wiiere  it  is  to  be  ptsrformed  to  a  stranger  :  as  if  ./f.  be  bound  to  B, 
U>pay  ten  pounds  to  C.  ^.  tenders  to  C.  and  he  refuseth,  the 
bond  ta  forfeited,  as  hi  this  Section  sJiall  be  said  more  at  large.  - 

5  Another  diversitie  is  betweene  a  condition  of  an  obligation,  and 
a  condition  open  a  feoffinent,  where  the.  act  that  is  locall  is  to  be 
done  to  a  stranger,  and  where  to  the  obligee  or  feoffi>r  himsclfe. 
Aa  if  one  make  a  feoffinent  in  fee,  ofKm  condition  that  the  feoffee 
shall  infenfip  a  stranger,  and  no  time  limited,. the  feoffee  shall  not 
have  time  duiing  his  life  to  make  the  feoffment,  for  then  he  should 
take  the  pro&ts  in  the  meane  time  to  his  owne  use,  which  the  estran- 
ger  ought  to  have,  and  therelore  hee  ought  to  make  the  feoffment 
as  aofiie  as  conveniently  he  may  ;  and  so  it  is  of  the  condition  of 
an  obUgation.  But  if  the  condition  be,  that  the  feoffee  shall  re- 
iafeoQe  the  feafibr,  there  the  feoffee  hath  time  during  his  life,  for 
the  privitie  of  the  condition  between  them,  onlesse  he  be  hastened 
by  request,  as  shall  bee  said  hereafter. 

6  Another  diversitie  is,  when  the  obligor  or  feoffor  is  to  enfeofife  a 
straaser,  as  hath  been  said,  and  when  a  stranger  is  to  enfcoffe  the 
ieefiee  or  obligee  :  as  if  j^.  eafeoffe  B,  of  Black  Acrc^  upon  condi- 
tion that  if  C.  enieoffe  B.  of  IVhite  Mre^  Ji.  shall  re-enter,  C.  hath 
time  during  his  life,  if  B^  doth  not  hasten  it  by  request,  and  so  of 
an  obligation. 

7  Bot  in  some  cases  albeit  the  condition  be  cdlaterall,  and  is  to  be 
periormed  to  the  obligee,  and  no  time  limited,  yet  in  respect  of  the 
natnre  of  the  thing  the  obligor  shall  not  have  time  during  his  life 
to  performe  it.  As  if  the  condition  of  an  obligation  bee,  to  grant 
aa  amioitie  or  yeerely  rent  to  the  obCgee  during  his  life,  payable 
yearely  at  the  feast  of  JSa^ter^  this  annuity  or  yeercly  rent  must  be 
graated  before  Eastery  or  else  the  obligee  shall  not  have  it  at  that 
Snat  during  his  life,  tic  de  timiiibus  ;  and  so  was  it  resolved  by 
the  jadge^  of  the  common  pleas  in  the  argument  oi  Andrew*» 
case,  which  1  my  selfc  heard. 

B  Lastly,  When  the  obligor,  feoflK)r,  or  feofiee  is  to  doe  a  sole  act 
or  labour,  as  to  goc  to  Rome^  Jerusalem,  tSc.  in  such  and  the  like 

rono       T  obligor,  feoffor,  or  feoffee,  hath  time  during  hif> 

a.  J  ^n^i  cannot  be  hastened  by  request.  And  so  it  is  if  a 
stranger-  to  the  obligation  or  feoffment  were  to  doe  such  an  act,  he 
hath  time  to  doe  it  at  an)'  time  during  his  life. 


0  Boll.  Ate.  4S60 


(«  Bm.  31. 
Fo«t.lt0.lh) 


(SBoU.Abr.4SS, 


CMe,  vfai  rapia. 
(DoM.  Pla.S69, 
4*T.) 


(Vide  am.  Seetr 

Boothie*!  e«w, 
li.  S.  ftw  SI.  B.  t. 
tb.79.b. 
Sdjniior  Cwof 
weira  cme. 
44  B.  S.  9. 
SI  K.  4. 41. 
SE.4.S,4. 
10  07.73. 
70.  4.  E.  4.  4.  tw 
S6H.S.0.h. 
(S  Rep.  59. 
SIO.  b.) 


<Vide  poflt  Sect. 
S5S,SfS,S540 


14  E.  S.  Dee. 
138.  U.S.Ib.3a. 
Sârnior  Cro» 
weira  c«ae» 


C«3  VH.  Dyer. 
14  EL  SU. 


Lib.  3.    Cap.  5. 


Of  Estates 


SccU 


Ub.  S,U»L  96, 
97.  6ooiUk*t 
«aie. 

mVid.  8eet.SS4. 
<See  HeulorV 


.  "  Si  le$  cxecutOTê  del  feoffor  tendront  ^  life**  So  as  as  now  it  ap- 
peareth  that  either  the  heire  of  the  feoffor,  or  his  executors,  may' 
(when  a  day  is  limited)  pay  the  money  ;  and  so  also  may  the  admin- 
istrator of  the  feoffor  doe,  if  the  feoffor  dye  intestate  [y^]  ;  and  this 
may  the  ordinarie  doe  if  there  be  neither  executor  nor  administra- 
tor as  hath  beene  said. 


as  H.  0. 10,  IT. 
aftH.6.3. 
SE. 4.  2.  5. 
15E.4.5A 
SS  E.  4.  IS. 
ttE.  S. 
bftmSM. 
7S.3.S0. 
9  M.  T.  17. 
lOK.  7.14.b» 
35H.t.  Dkr 
M.lib.S.lbL  S3, 
lambe'icftie. 
(<Kep.  SS. 
1  RoU.  Abr.49t. 
Potc  Sll.  «. 
Aju.9S6«a.) 


[AISE.  4.  14. 
SÉ.4.  " 


19H.0.S4. 
ft  Hep.  <9. 
1  HolL  Abr.  41S. 
1  Kepb  USk  b.) 


S  K.4.  EMi» 


Et  le  feoffee  rrfuêe,  Uê  heireê  del  feoffor  fioient  entrer,  U^c** 
^ota,  a  tender  by  the  executors  or  administrators,  and  a  reiusall, 
doth  gi^  e  the  heire  of  the  feoffor  a  title  of  entrie.  And  here  by  this 
C^c  J  is  a  diversitie  implyed,  when  a  tender  and  refasall  shall 
gire  a  third  person  title  of  entrie. 

If  a  man  be  bound  to  ji.  in  an  obligation  with  condition  to  en- 
feoffe  B.  (who  is  a  meere  stranger)  before  a  day,  the  obligor  doth 
offer  to  enfeofie  B.  and  he  refîiseài,  the  obligation  is  forfeit,  for 
the  obligor  hath  taken  upon  him  to  infeoff  him,  and  his  refusall 
cannot  satisfie  the  condition,  because  no  feoffment  is  made  ;  but  if 
the  feoffment  had  beene  by  the  condition  to  be  made  to  the  obligee^ 
or  to  any  other  for  his  benefit  or  behoofe,  a  tender  and  refusal! 
shall  save  the  bond,  because  he  himselfe  upon  the  matter  is  the  cause 
wherefore  the  condition  could  not  be  performed,  and  therefore  shall 
not  give  himselfe  cause  of  action.  But  if  jf.  be  bound  to  B,  with 
condition  that  C.  shall  enfeoffe  D,  in  this  case  if  C.  tender,  and  Z>. 
refuse,  the  obligation  is  saved,  for  the  obligor  himselfe  undertaketh 
to  doe  no  act,  but  that  a  stranger  shall  enfeofie  a  stranger.  And  it 
is  holden  in  bookes  [/i]  that  in  this  case  it  shall  be  intended,  that 
the  feoffment  should  be  made  for  the  benefit  of  the  obligee.  Some 
to  reconcile  the  bookes  seeme  to  make  a  difference  between  an  ex- 
presse refusall  of  the  stranger,  and  a  readinessie  of  the  obligor  at  the 
day  and  place  to  make  performance,  and  the  absence  of  the  stran- 
ger ;  but  that  can  make  no  difference.  I  take  it  rather  to  be  the 
error  of  the  reporter,  and  the  records  themselves  are  necessary  to 
be  scene  ;  for  the  law  herein  is,  as  it  hath  beene  before  declared. 

If  /.  enfeoffee  one  in  fee  upon  condition  to  enfeofie  /.  ^.  and  his 
heires,  the  feoffee  tenders  the  feoffment  to  /.  S.  and  he  refoseth  it, 
tHe  feoffor  may  re-enter,  for  by  the  expresse  intent  of  the  condi- 
tion, the  feoffee  should  not  have  and  retaine  any  benefit  or  estate  in 
the  land,  but  is  as  it  were  an  instrument  to  convey  over  the  land. 

But  in  that  case,  if  the  condition  were  to  make  a  gift  in  tayle  to 
/.  S.  and  he  refuseth  it,  and  a  tender  and  refusall  is  made,  there 
the  feoffor  shaU  not  re-enter,  for  that  it  was  intended  that  the  feof- 
fee should  have  an  estate  in  the  land.  And  so  it  is  if  a  feoffment 
bee  made  upon  condition  that  the  feoffee  shall  grant  a  rent  charge 
to  a  stranger,  if  the  feoffee  tender  the  grant  and  he  refuseth,  the 
feoffor  shall  not  re-enter,  because  the  feofiee  was  to  retaine  the 
■land  ;  which  points  are  worthy  of  due  observation. 

Here  in  the  case  of  Littleton,  when  the  executors  make  the  ten- 
der, and  the  feoffee  refuseth,  albeit  the  heire  be  a  third  peraon» 
yet  is  he  no  stranger,  but  he  and  the  executors  also  are  privies  in 
law. 


(^lof.b.)  "  Lefierson  del  testator,  Hfc**   This  is  to  bee  understood  con- 

cerning goods  and  chattels  either  in  possession  or  in  action,  and  the 
executor  dotli  more  actually  represent  the  person  of  the  testator, 
than  the  hefarc  doth  the  person  of  the  ancestor.   For  if  a  man 

bindetl^ 


I   Lib.  3. 


upon  Condition. 


Sect  338,  3S9« 


lûndeth  hioiselfé,  his  executors  are  bound  thongfa  they  bee  not 
named,  but  so  it  is  not  of  the  heire  :  furthermore,  here  the  admini- 
atntors  and  the  ordinary  also  are  implyed,  as  before  hath  beene 
stid(l). 

Sect.  338. 

ETnota^  que  m  touts  eases  it  eon-  A  ND  note,  that  in  all  cases  of 
ditian  de  payment  de  certaine  J;\^  condition  for  payment  of  a 
en  grosse  touchant  terres  ou  certaine  summe  in  grosse  toacbing 
teuemetitSj  si  loyaU  tender  soit  un  lands  or  tenements,  if  lawfnll  tender 
fmts  refuscy  eduy  que  duissoit  tender  be  once  refused,  he  which  ought  to 
k  mon^  est  de  ceo  assouth,  et  plein-  tender  the  money  is  of  this  quit,  and 
■ml  aseharge  per  tovts  temps  après,  f uUy  discharged  for  ever  afterwards* 

'T^IS  is  to  be  understood,  that  he  that  ought  to  tender  the  ridtSeet. 
J.  money  is  of  this  discharged  for  ever  to  make  any  other  ten- 
der ;  but  if  it  were  a  dutie  before,  though  the  feoffor  enter  by  force 
rono  K  T  ^  condition,  yet  the  debt  of  dutie  remayneth.  As  ifjf, 
[Mv.  D.J  borroweth  a  hundred  pound  of  B.  and  after  mortgageth  (iBcp-T».»^ 
land  to  A  upon  condition  for  payment  thereof;  if  ji.  tender  the  mo- 
ney to  B,  aad  he  refuseth  it,  Ji,  may  enter  into  the  land,  and  the 
land  is  freed  for  ever  of  the  condition,  but  yet  the  debt  remainctli, 
and  may  be  recovered  by  action  of  debt.  But  if  jî,  without  any 
kane,  debt,  or  dutie  preceding  infect  B.  of  land  upon  condition  for 
the  payment  of  a  hundred  pounds  to  B,  in  nature  of  a  gratuitie  or 
ph  ;  m  that  case  if  he  tender  the  hundred  pound  to  him  according 
to  the  condition,  and  he  refuseth  it,  B.  hath  no  remédie  therefore  ; 
and  so  is  our  author  in  thb  and  his  other  cases  of  like  nature  to  be 
understood- 


Sect.  339. 


JTEMy  si  U  feoffee  en  mortgage 
devant  le  jour  de  payment  que 
serrait  fait  a  luy,  face  ses  executors 
et  devie,  et  son  heire  enter  en  le  terre 
esme  il  devait,  &c.  il  semble  en  cest 
cas  que  le  feoffor  doit  payer  le  money 
al  jour  assesse  al  executorSy  et  nemy 
albârelefeaffee^pureeoquelemoney 
al  commencement  trenchast  al  feoffee 
m  maner  corne  un  dutie,  et  serra  en- 
imdue  que  Vestaiefwitfait  pur  cause 
itleprampterdelemoney  perUfeof- 
fte,  ùupur  cause  d^auter  dutie;  etpur 
eto  le  payment  ne  serra  fait  al  heire^ 
*  com  il  semble,  mes  les  parois  del 
esuditùm  payent  estre  tiels,  que  le 
paymeni  serra  fait  al  hdre.  Corne  si 

le 

(y  [Sec  Kote/lOr.J 
I  etme  il  tenAie^  mtt  le»  paroU  <Itl  conditim 


ALSO,  if  the  feoffee  in  morgage 
before  the  day  of  payment 
which  should  be  made  to  him,  makes 
his  exeeutors  and  die,  and  his  heire 
entreth  into  the  land  as  he  ought, 
&c.  it  seemeth  in  this  case  that  the 
feoffour  ought  to  {lay  the  money  at 
the  day  appointed  to  the  executors, 
and  not  to  the  heire  of  the  feoffee, 
because  the  money  at  the  beginning 
trenched  to  the  feoffee  in  manner  as 
a  dutie,  and  shall  be  intended  that 
the  estate  was  made  by  reason  of  the 
lending  of  the  money  by  the  feoffee, 
or  for  some  other  dutie  ;  and  there- 
fore the  payment  shall  not  be  made 
to  the  heire,  as  it  seemeth,  but  the 

words 

potent  éive  tieU,  qt^e  le  ppyment  ierra  fait  al 
Ttcirgj  not  in  X*  and  IM^.  ncn*  Koh. 


Lib.  3.    Cap.  5. 


Of  £s(atc» 


Sect  3^J9* 


U  eanditton  fuit,  que  ri  U  feoffor 
paya  al  feoffee,  ou  a  ses  heires,  tid 
sumrne  a  tm  jour,  f^e.  la  après  la 
mort  le  feo^ee  sHl  morust  devant  le 
jour  Umit,  *  le  payment  doit  estrefait 
al  heire  al  jour  assesse,  ^c. 


werd»  ofthe  coadilkm  may  be  iraeh, 
as  the  payment  shall  be  made  to  the 
heirc.  As  if  the  condition  were^  th&t 
if  the  feoffor  pay  to  the  feoffee  or  to 
his  heires  such  a  summe  at  such  a 
day,  &c.  thereafter  the  death  of  the 


feoffee,  if  he  dieth  before  the  day  limited,  the  payment  ought  to  be  made 
to  the  heire  at  the  day  appointed,  &o. 


llB.4.lbl.  1«. 
ig  H.  0. 14. 

ffaq^  nr.) 


vid.ub.s.a«M> 

44X.9.1.b. 
(AM.  47.».) 


[mllSX-S. 
ConMon  8.8110. 
(8Bc^73.)i 


(1  BoQ.  Air.  4|1.) 
(Hob.0.) 


"  T^AIERA  tiel  êumme  a  tie!  jour,  U'r.*'  Here  is  unplyed,  that 
m  this  payment  ought  to  bee  resUl,  and  not  in  ithew  or  aj^pear* 
ance.  For  if  it  be  agreed  betweene  the  feoffi>r  and  the  executors  of 
the  fecllee  that  the  feoffor  shall  pay  to  the  executors  but  part  of  the 
money,  and  that  yet  in  appearance  the  -whole  summe  shall  be  paid, 
and  that  the  residue  shall  bee  repaid»  and  accordingly  at  the  day 
and  place  the  whole  summers  paid,  and  after  the  residue  is  repaid* 
this  is  no  performance  of  the  conditicn,  for  the  state  shall  not  be  di- 
vested out  of  the  heire,  which  is  a  third  person,  without  a  true  and 
efFectuall  payment,  and  not  by  a  shadow  or  colour  of  payment,  and 
the  agreement  precedent  doth  guide  the  payment  subsequent. 

And  by  this  Section  also  it  appeareth,  that  the  executors  do  more 
represent  the  person  of  the  testator,  then  the  heire  doth  to  the  aun- 
cestor  ;  for  though  the  executor  be  not  named,  yet  the  law  j-^-  ^ 
appoints  him  to  receive  the  money,  but  so  doth  not  the  law  L*-**^*  ^*  J 
appoint  the  heire  to  receive  the  mcHiey  unlesse  he  be  named. 

"  Doit  estrefait  at  heire  aljour  asMse,  Isfc,^*  And  here  it  also 
appeareth,  that  if  the  condition  upcHi  tlie  morgage  be  to  pay  to  the 
morgagee  or  his  heires  the  money,  &c  and  before  the  day  dL  pay- 
ment the  morgagee  dieth,  the  feôfifôr  canUot  pay  the  money  to  the 
executors  of  the  morgagee  :  for  Littleton  saith  that  in  this  case  the 
payment  ought  to  be  made  to  the  heire.  Et  in  hoc  caau  demgnatio 
uniuM  fiers  on4t  est  exclnno  aiterius,  et  exfiressum  facit  ceseare  ta^ 
citum  s  and  the  law  shall-never  seeke  out  a  person,  when  the  par- 
ties themselves  have  appointed  one.  But  if  the  condition  be  to  pay 
the  money  to  the  feoflee  his  heires  or  executors,  then  the  feoAbr 
hath  election  to  pay.it  either  [m]  to  the  heire  or  executors. 

If  a  man  make  a  feoffment  in  fee  upon  condition  that  the  feoffee 
■hall  pay  to  the  feoffor  his  heires  or  assignes  20  pound  at  such  a  day, 
and  before  the  day  the  feofibr  make  his  executors  and  dieth,  the 
feoffee  may  pay  the  same  either  to  the  heire  or  to  the  executors,  for 
they  are  his  assignes  in  law  to  this  intent.  But  if  a  nan  make  a  feoflP 
ment  in  fee  upon  condition  that  if  the  leoflfor  pay  to  the  feoffee  his 
heires  or  assignes  30  pound  before  such  a  feast,  and  before  the  feast 
the  feoffee  maketh  his  executors  and  dyeth,  the  feoffor  ought  to  pay 
the  money  to  the  heire,  and  not  to  the  executors,  for  the  executors 
in  this  case  are  no  assignees  in  law  ;  and  the  reason  of  this  diversitie 
is  this,  for  that  in  the  first  case  the  law  must  of  necessitie  finde  out 
assignes,  because  there  cannot  be  any  asagnes  in  deed,  for  the  feoflbr 
hath  but  a  bare  condition  and  no  estate  in  the  land  which  he  can  as- 
signe over.  But  in  the  other  case  the  feoffee  hath  an  estate  in  the  . 
land  which  he  may  assigne  over  ;  and  where  thei^  may  bee  as- 
signees ^ 


*  don^eM  added  In  L.  and  >f .  and  Roh. 


LA.  3. 


np%n  Cenditîen. 


Sect  34a. 


âgaeei  in  deed,  the  law  shall  never  secke  out  or  appoint  any  as- 
!^aees  io  law.  And  albeit  the  feoffee  made  no  assignment  of  the 
cstite,  yet  the  executors  cannot  be  assignees,  because  assignes  were 
adj  iDteDded  by  the  condition  to  be  assignees  of  the  estate  ;  and  so 
WIS  it  resolved  (*}  Mien.  2S  if  24  Eiiz.  by  the  two  chiefe  justices  in 
(kr  court  of  wards  betweene  Randallzwi  Browne^  which  I  observed. 

Bat  if  the  CflSiditiûû  be  to  pay  the  money  to  the  feoffee  his  heires 
r  assignes,  and  the  feofibe  make  a  feofiment  over,  it  is  in  the  elec- 
doD  cf  the  fecSar  to  pay  the  money  to  the  first  feoffee  or  to  the  se- 
cond feeflfee  ;  and  so  if  the  first  feolfee  dyeth,  the  feoffor  may  either 
psy  the  money  to  the  heire  of  the  first  feoffee  or  to  the  second  feof- 
fee, fer  the  law  will  not  enforce  the  feofi&r  to  talce  knowledge  of  the 
second  feoffment,  nor  of  the  validity  thereof,  whether  die  same  be 
cfitctnall  or  not,  but  at  his  pleasure,  and  die  first  feoffee  and  hia 
heires  are  exprealy  aamed  in  the  condition  (1). 


sr  K.S.S. 

Mar.  140.  a. 

r)Mlt-S3^ft 

S4  Eliz.  ID  eiUHi 


>^S.ElB.DkrllU 
n  Com.Cb^ 
maa*!  eue  ISS. 
SM.f}4.GMM^ 

It  Aii.pLt. 


Sect 

ZTEJr^  t  9ur  lid  cast  if  feoffment 
em  inartgage^  question  ad  este  de^ 
Miimde  em  quel  lieu  It  feoff  our  est  te- 
mu^de  tender  les  deniers  a  le  feoffee 
lijaur  assesseyGe.  Et  ascvns  ont  dit^ 
([tusmrla  terre  issint  $  tenus  en  mûr- 
^gf,  fur  ceo  que  le  eonditUm  est  de- 
fniiamt  sur  le  terre.  Et  ont  dit  w  que 
ùkftoffor  soit  ^  sur  leterre  laprest 
é^ierU  money  al  feoffee  a  U jour  as- 
«8se,  et  k feoffee  adonque  ne  soit  pa$ 
11,  t  aionque  le  feoffor  est  assouth  et 
txaut  de  pa^mtvX  de  le  money^  pur 
cco  qme  nul  default  est  en  luy.  Mes  il 
semtie  a  asewns  que  la  ley  est  contrary  ^ 
^  default  est  enluyj  car  il  est  te- 
nus  ic  qutrsr  le  feoffee  s*U  soit  adon- 
fueem  asctm  outer  lieu  dms  le 
rmahèe  de  Engkterre»  Come  si  home 
9sit  oblige  en  un  obligation  de  20  U. 
ssreondition  endorse  sur  mesme  Toè- 
^ion,  que  s^U  paya  a  eeiuy  a  que 
fdUigation  cet  fait  a  tîdjour  10  2t. 
^adonque  rooiigfUion  de  20  IL  per^ 
îa  saforety  et  semi  tenus  per  nul  ; 
meesteasilcam^acelvitqiisfist  oblir 

gatiou 


340. 

ALSO,  npon  sncli  case  of  feoflT- 
ment  in  morguge,  a  question 
hath  been  demanded  in  wliat  place 
the  feolTor  is  bound  to  tender  the 
money  to  the  feoffee  at  the  day  ap« 
pointed,  &e.  And  some  have  said, 
upon  the  land  so  holdeii  in  morgage, 
because  the  condition  is  depenfllng 
upon  the  land.  And  they  have  said 
that  if  the  feoffor  be  upon  the  land 
there  ready  to  pay  the  money  to  the 
feoffee  at  the  day  set,  and  the  feoOce 
bee  not  then  there,  then  the  feoffor 
is  quit  and  excused  of  the  payment 
of  the  money,  for  that  no  default  is 
in  him.  But  it  seemeth  to  some  that 
the  la^y  is  contrary,  andf  that  default 
is  in  him  ;  for  he  is  bound  to  seeke  ^ 
the  feoffee  if  hee  bee  then  in  any 
other  place  within  the  realm  ofEng* 
land.  As  if  a  man  be  bound  in  an 
(^ligation  of  20  pound  upon  condi* 
tion  endorsed  upon  the  same  obliga- 
tion, that  if  he  pay  to  him  to  whom 
the  obligation  is  made  at  sneh  a  day 
10  pound,  then  the  obligation  of  20 

poond 


(1)  [See  17otelOd.3 
t  tm^m  U  smd  M/and  Keh. 
t  4m,  U  and  Ji.  and  Boh. 
(lOiiKpeiiiii^SildM*    ,  _  . 

IfM Bot  in  L  and  M.  but  ui  Boh» 


if  iUHe  terte  la,  not  mXj.  and  M.  nor-Ml. 
4  fiK  added  in  L.  and  If .  and  Roh. 

ViteK»«»Mi,  JU  aiMi  M.  an4  Itoh. 
^  q^  sddsd  in  h>  sad  M.  and  Koh. 
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Of  Estates 


Sect.  343. 


gatwn  it  quertr  eduy  a  que  TohUgw- 
Hon  est  fait^  sHl  soit  dtins  Engle- 
terre^  et  al  jour  assesse  de  tendre  a 
luy  les  dits  10  It.  auterment  il  forfeit 
fera  la  summe  de  20  It.  comprise  Anns 
Vohl^QJtion^W  &e.  Et  issint  il  semble 
en  Vanter  eas^  &c.  Et  cornent  que  as- 
euns  ont  âit^  que  le  condition  est  de- 
pendant  sur  la  terre^  uneore  ceo  ne 
prove  que  le  feasans  de  le  condition 
d*estre  performe^^  eovient  estre  fait 
sur  ia  terre^  &c*  nient  plus  que  si  le 
condition  fuit  que  le  feofforferra  a 
tiel  jour^  &c.  un  especial  corporall 
service  al  feoffèe^  nient  nosmant  le 
lieu  ou  tiâ  corporal  service  serra 
fait.  En  tiel  cas  le  feoffor  doit  faire 
tid  corporal  service  al  jour  Umttte  al 
feoffee^  en  quecunque  lieu  d^Engle* 
terre  que  le  feoffee  est,  sHl  voile  aver 
advantage  de  le  condiiiony  &c.  Issint 
il  sembla  en  Vauter  cas.  Et  il  semble 
a  eux  que  il  serroit  pluis  properment 
ditj  que  Vestale  de  la  terre  est  depen^ 
dant  sur  la  condition^  *  que  f  a  dire 
que  le  condition  est  dépendant  sur  Un 
terrCy  &c»  8ed  quœre,  &c. 


Îonnd  Bbftll  lose  bis  force,  and  bee 
olden  for  nothing  ;  in  this  case  it 
behooveth  him  that  made  the  obli^ 
gation  to  seek  him  to  whom  the  ob» 
ligation  is  made  if  he  be  in  Eng* 
land,  and  at  the  day  set  to  tender 
unto  him  the  said  lo  pound,  other- 
wise he  shall  forfeit  the  summe  of 
20  pound  eomprised  within  the  obli- 
gation, &c.  And  so  it  secmeth  in  the 
other  ease«  &e.  And  albeit  that  some 
hare  said  that  the  condition  is  de* 
pending  upon  the  land,  yet  this 
proYcs  not  that  the  making  of  the 
condition  to  bee  performed,  ought 
tp  bee  made  upon  the  land,  &c.  no 
more  then  if  the  condition  were  that 
the  feoffor  at  such  a  day  shall  dp 
some  speciall  corporall  service  tQ 
the  feoffee,  not  naming  the  place 
where  such  corporall  service  shall 
be  0one.  In  this  case  the  feoffor 
4iught  to  do  such  corporall  service 
at  the  day  limited  to  the  feoffee,  in 
what  place  soever  of  Kngland  that 
the  feoffee  bee,  if  he  will  have  ad- 
vantage of  the  condition,  &e.  So  it 
seenielh  in  the  other  case.  And 


case.  Ana  it 

seemes  to  them  that  it  shall  bee  more  properly  said,  that  the  estate  of  the 
land  is  depending  upon  the  condition,  then  to  say  that  the  condition  is  de- 
pending upon  the  land,  &c.    Sed  quosre^  &c 

*«  Tf  TEMy  9ur  tiel  caac  de/oojgTment  en  morgage^  quettimi  ad  e$te 
W  demande,  b'c."  Here  and  in  other  places*  that  I  may  say- 
once  for  all,  where  Littleton  maketh  a  doubt,  and  setteth  down  se- 
verall  opinions  and  the  reasons,  he  ever  setteth  downe  (*}  the  bet- 
ter opinion  and  his  owne  last,  and  ^so  he  doth  here,  [n]  For  at  this 
jday  this  doubt  is  settled,  having  beene  oftentimes  resolved,  |^  ri 
that  seeing  the  money  is  a  summe  in  grosse,  and  collate-  L^^^*  ^*  J 
rail  to  the  title  of  the  land,  that  the  feoffor  must  tender  the  money 
to  the  person  of  the  feoffee  according  to  the  later  opinion,  and  it  is 
not  sufficient  for  him  to  tender  it  upon  the  land  ;  otherwise  it  is  of 
a  rent  that  issueth  out  of  the  land.  But  if  the  condition  of  a  bond  or 
feoffment  be  to  deliver  twenty  quarters  of  wheat,  or  twenty  load  of 
timber,  or  such  like,  the  obligor  or  feoffor  is  not  bound  to  carry  the 
same  about  and  seeke  the  feoffee,  but  the  obligor  or  feoffor  before 
the  day  roust  goe  to  the  feoffee,  and  know  where  he  will  appoint  to 
receive  it,  and  there  it  must  bee  delivered.  And  so  note  a  diversitie 
betweene. money  and  things  ponderous,  or. of  great  weight.  If  the 
condition  of  a  bond  or  feoffment  be  to  make  a  feoffment,  there  it  is 
sufficient-  [b'\  for  him  to  tender,  it  upon  the  land,  because  the  state 
must  passe  by  liverie. 

"  Deini 

L.  and  M.  bat  in  Bob.  •  ^e,  added  h.  and  M.  and  Roh. 

f  etl  «  tant,  added  L.  and  M.  and  Bob. 


119.S0S.37i. 

rnlSK.4.4.aeM. 
11  IL  4i  OS. 
17  Am.  p.  S. 
17  E.  9.2. 
ai  H.  7  XerHray 
74.  ifi  BSz.  Dirr 
3S7.  lib.  4.  fo.  73. 
iikiBorovgh'i  mm, 
ai  K.  4.  0. 

(iB«p.9«.aCTO. 

4^3.  3  CVn.  M8.) 

18K.4.S. 

19.)Ua.  Dec  178. 

(Ant.  900.  h» 

SOT.a.) 

(1  BolL  413.) 
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&c.  not  in 


Lib. 


upon  Conditioo. 


Sect.  S41. 


**  Dàn9  U  Ttdalm  tTEngletcrrt  (l),^  For  if  he  be  out  of  the 
mime  of  England  hee  is  not  bound  to  seeke  him«  or  to  goe  out  of 
tte  reafane  unto  him.  And  for  that  the  feo£ke  is  the  cause  that 
the  feoffiir  cannot  tender  the  money,  the  feoffor  shall  enter  into  the 
land  as  if  he  had  duly  tendered  it  according  to  the  condition. 


Un  cêpeciail  corpotaU  êcrviee  al  feoffee,**  This  is  a  diversity  be- 
tvccne  a  rent  issuing  out  of  land,  and  a  corporall  service  issuing  out 
Tom  1  ^  land,  for  it  sufficeth  (as  hath  beene  said)  that  the  rent 
[ill.  a.  J  tendered  upon  the  land,  (1)  out  of  which  it  issueth.  But 
hcmage  or  any  other  special  corporal  service  must  be  done  to  the 
penon  of  the  lord,  and  the  tenant  ought  by  the  law  of  conveniency 
to  seeke  him  to  whom  the  service  is  to  b^  done  in  any  place  within 
EMgiand. 

If  a  man  be  bound  to  pay  twenty  pound  at  any  time  during  his 
fife  at  a  place  certaine,  the  obligor  cannot  tender  the  money  at  the 
place  when  he  wiLl,  for  then  the  obligee  should  bee  bound  to  per- 
petnall  attendance,  and  therefore  the  obligor  in  respect  of  the  in- 
certainty  of  the  time  must  give  the  obligee  notice  that  on  such  a 
day  at  the  place  limited,  he  wil  pay  the  money,  and  then  the 
fibligce  must  attend  there  to  receive  it  :  for  if  the  obligor  then  and 
there  tender,  the  money,  he  shall  save  the  penaltie  of  the  bond  for 
évcr- 

The  same  law  it  is  if  a  man  make  a  feoffment  in  fee  upon  condi- 
tim,  if  the  feoffor  at  any  time  during  his  hfe  pay  to  the  feoffee 
twenty  pound  at  such  a  place  certaine,  that  then,  &c.  In  this  case 
the  feoflbr  must  give  notice  to  the  feufiee  when  he  will  pay  it,  for 
without  such  notice  as  is  aforesaid,  the  tender  will  not  be  sufficient. 
Bot  in  both  these  cases  if  at  any  time  the  obligor  or  feoffor  meete 
the  obligee  or  feoffee  at  the  place,  he  may  tender  the  money. 

If  jf.  be  bound  to  B.  with  condition  that  C.  shall  enfeoffee  D.  on 
such  a  day,  C  must  give  notice  to  D,  thereof,  and  request  him  to 
be  on  the  land  at  the  day  to  receive  the  fec^ment,  and  in  that  case 
he  is  bound  taseeke  D,  and  to  give  him  notice. 


st  s.  s.  i«. 

90  8.0.31. 
S7B.S.M. 
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19  Elii.DierSf4. 
Lih.IUM.9t. 

(CrabJM.9.} 
(ladL  Ateb  40. 
Att.S06.SM.i 


.  DferSfi. 


(SBcpwM. 
3 


(i  aeB.9S. 

Fmc.  Sect.  353. 
S  Cr».  9, 100 

(Btb,  n.  1.  RoO. 
Abr.ét3.SC<ir.9.) 


**  De  tender**^  or  tendre^  is  a  word  common  both  to  the  English 
and  French^  in  Latine  ojferre  ;  and  in  that  sense,  and  with  that 
Laiyn  word  it  is  alwayes  used  in  the  common  law.  Vide  Sect 
514,  the  tender  of  the  halfe  marke.  And  before.  Sect.  333»  334» 
337. 


(SB.  4.3  8(4.) 


B' 


[211.  b.]  Sect.  341. 

IkM'BSsxfajffMnt  en  fee  soUfait^ 
i/fj£  réservai^  al  feoffor  un  annwd 
iwrf,  a  purdtfaM  def  ayment  un  re- 
entries &e.  en  eest  case  il  ne  besoigne^ 
ktenant  a  tender  le  rent^  quant  il  eel 
erert^orsque  surle  terrey  pur  ceo  que 
ttoertmtiseuant  hors  de  la  terrt/[ae\ 

est 


ITT  if  a  feoffment  in  fee  bee 
made,  reserving  to  the  feoffor  a 
yerely  reirt,  and  for  default  of  pay- 
ment a  re-entrie,  &e.  in  this  case  the 
tenant  needeth  not  to  tender  the 
rent,  when^it  h  behind,  but  upon  the 
land^beeausethisisarent  issuing  o«f 


CD  [See  Note  109.1 
t21I-a.3 


*  aaddedL.aiidM.andSoh. 
t  m  added  L*  and  M.  and  JM» 


Lib*  3«    Cap.  5. 


Of  EsUtcs 


Sect.  342 


9êt  rent  seeke*  Car  si  le  feoffor  soU 
seisie  un  foils  de  cest  renf ,  it  puis  il 
vient  sur  ta  terre^  et  le  rent  luy 
soit  dcuiCy  il  poet  aver  assise  de  Novel 
Disseisin.  Car  cornent  que  il  peet 
entrer  per  cause  de  le  condition  en- 
freint^ 0c.  uncore  il  poet  eslier  scilî- 
eet,  de  relinquisher  son  entrie^  ou 
é^aver  un  assise^  &e.  Et  issint  est  di- 
versiti^  quant  al  tender  de  le  rent  que 
est  issuant  hors  de  laterre^  et  del  tetê^ 
der  d*aiUer  sUmme  en  grosse^  que  ne 
passé  issuànt  hors  d^ascun  terré. 


of  the  land,  which  is  a  rent  »eck< 
For  if  the  feoffor  bee  seised  once  i 
this  rent,  and  after  hee  commeth  npo 
the  land,  &c.  and  the  rent  is  deoie 
him,  he  may  haye  an  assise  of  JWrri 
Disseisin.  For  albeit  he  may  enter  b 
reason  of  the  eondition  broken,  &i 
yet  hee  may  choose  either  to  relin 
quish  his  entrie,  or  to  have  an  assise 
And  so  there  is  a  dirersitié,  as  t 
the  tender  of  a  rent  wMeh  is  issuini 
out  of  tiie  land,  and  of  the  tender  o 
another  summe  in  grosse,  which  i 
not  issuing  out  of  any  land. 


H 


ÉRÉ  the  dîvêfsîtîe  appeafeth  bctwccnc  a  sumtoè  în  gfosscj 
and  a  rent  issuing  out  d  thé  labd^as  hath  bâené  touched  before. 


"  ifrieore  ilfioet  alier,  scilicet,  dé  réUnguiêher  êOi%  entry ^  9U  de 
évâr  un  a«mr. 

(Ant.  145.  ft.)  Here  it  appearcth,  that  if  the  condition  \xi  broken  for  non  pay- 

wi«^iA"4tfr  of  the  rent>  yet  if  the  feoffor  bringeth  an  assise  for  the  rent 

i4Asi.  n.  due  at  that  time,  he  shal  never  enter  for  the  condition  broken* 

Vi^tIL  '  because  he  affirmeth  the  reftt  to  have  a  continuance,  and  thereby 

PL^o^iJiVs  wayveth  the  condition.  And  so  it  is  if  the  rent  had  had  a  clause 
S3  H.T57.  '  of  dîstressé  annexed  unto  it,  if  the  feoffor  had  destrained  for  the 
(Î  nS^X^u  èf.  ^or  non  payment  whereof  the  condition  was  broken,  he  should 

Poit  37i.  ft."  '  never  enter  for  the  condition  broken,  but  he  may  receive  that  rent 
and  acquite  the  same,  and  yet  enter  for  the  condition  broken.  But 
if  He  accept  a  rent  due  at  a  day  after,  hee  shall  not  enter  for  the 
condition  broken,  because  he  thereby  affirmeth  the  lease  to  have  a 
continuance  (l^* 


ft  Roll  Abiw  445,  Ul.) 
(S  Cr0blS,l4.) 


Sect.  342. 


IgT^Tpur  ceo  il  serra  hone  d  sure 
JlJ  chose  pur  celuy  que  voet  faire  tiel 
feoffment  en  mortgage,  de  mitter  un 
especial  lieu  lou  les  deniers  seront 
payeSj  et  le  pluis  espedall  que  est  miSj 
le  melior  est  pur  le  feoffor.  Sîcomc 
infeoffeBi  a  awk  luy  et  a  ses 
heire»^  sur  tisl  eondilion^  que  si  A. 
payi9>an.B,  en  le  FeaM  de  Saint  Mi^ 
cboâ  L^JIrohangM  pi^oclmne  a  ve» 
nef|  en  esgliseeathedrM  àe  Fautes  en^ 
Lftnérês^  d^  imten  heures  pro^ 
oJMm  deoant  le  heure  de  uMM  de 
HMenèR  le  Feast,  a  le  Éood  loftde^le 

Bood 


AND  thcrefbre  il  ^il:  be  a  good 
and  sure  thing  for  him  that  irill 
make  such  feoffment  in  morgage,  to 
appoint  an  especial  plaee  (2)  where 
the  money  shall  be  payd,  and  the 
more  speeiall  that  it  be^  put,  the 
better  it  is  for  th«  feoffor,  rgi  o  «1 
ÀsifAinfeoffeJ^tohave  *  -* 
to  him  and  to  hi?  heirés,  upoa  saeh 
condition,  that  if  •i.  pay  to  M.  Y>n  the 
Feast  at*  Saint  Mieba«l  the  Areb* 
Âng^li  next  comnadag^  in  the  eathe* 
drali  ehureh  of  St.  Paul's  in  LandoD, 
within  i^oure  heures  next  before  the 

hour 


(1)  [See  Note  llï  j 


f  lé  Jtùêd  dgle^txAialM  and  M.  nor  Bolt 


upon  Condition. 


Sect  343. 


l0«4  de  le  JCorih  ioore  idns  mesme 
k  wçUse^  ou  te  tombe  de  S.  Erken- 
itaid^  au  al  huis  de  tiel  ehappell^  ou  a 
tid  ptlfer,  deins  même  Pes^Ustj  que 
winqme  bien  list  al  avantdit  A.  et  a 
m  keires  d'enlrer,  &e.  en  tiel  case  il 
ar  iestngne  de  querer  le  feoffee  en  au- 
ter  Kcuy  têe  d^estre  en  auttrUeu^fors- 
fie  en  le  lieu  eamprise  en  Vendenture, 
nt  émettre  la  pluis  longe  temps  que  le 
^tofs  spécifie  en  mesme  Vendenture^ 
r^r  tender  ou  payer  le  money  a  le 
fesfflee^  &c. 


hour  ofnoone  of  the  same  Feast,  at 
the  Rood  loft  of  the  Rood  of  the 
North  doore  within  the  same  church, 
or  at  the  tonihe  of  Saint  Erkenwahl, 
or  at  the  doore  of  such  a  chappell, 
or  at  such  a  piUar,  within  the  same 
church,  that  then  it  shall  be  lawfull 
to  the  aforesaid  A.  and  his  heires  to 
enter,  &c.  in  this  case  he  needeth 
not  to  seek  the  feoffee  in  an  other 
place,  nor  to  bee  in  any  other  placé, 
but  in  the  place  comprised  in  the 
indenture,  nor  to  liee  there  longer 


time  specified  in  the  same  indenture,  to  tender  or  pay  the 
)j  to  the  ftoffee,  &o. 


H ERA  is  good  coansell  and  advice  given,  to  set  downe  in 
conveyances  every  thing  in  certaintie  and  particiilaritie,  for 
ceitaiBtie  is  the  mother  of  qaietnesae  and  repose,  and  incertaintie 
the  caase  of  variance  and  contentions;  and  for  obtaining  of  the 
one^  and  avoyding  of  the  other,  the  best  meane  is,  in  all  assur- 
ances, to  take  counsell  of  learned  and  well-expenenced  men,  and 
not  to  trust  onely  without  advice  to  a  precedent.  For  as  the  rule 
is  CGDceming  the  state  of  a  man's  bodie.  KuUum  medicamrn'um  e%t 
idem  ommàu*^  so  in  the  state-  and  assurance  of  a  man's  land,  J\i'uilum 
exemfiium  cêt  idem  fmnibua. 


**Jl  tombe  de  Saint  £rkenwald,  ^c."  This  Erkenwald  was  a 
yoonger  sonné  of  Anna^  king  of  the  Ea%t  Saxons^  and  was  first  ab- 
bot of  Chersey  in  Surrey  which  he  had  founded,  and  after  bishop  of 
Xofufoit,  a  holy  and  devout  man,  and  lieth  buried  in  the  south  isle, 
above  the  qoire  in  Saint  Fold's  church,  where  the  tombe  yet  re- 
maineth,  that  Littleton  speaketh  of  in  this  place  :  he  flourished. 
4bciat  the  yeare  of  our  Lord  680. 

The  residue  of  this  Section  and  the  f^c.J  are  evident 


Sect. 

/TEMj  em  tiA  ease^  lou  le  Uen 
jiepagment  est  Itmttte,  le  feoffee 
^td  i  ottige  de  receiter  le  payment 
<liaai  auter  Ueuforsque  en  mesme  le 
Ooi  issint  limit*  Mes  uneore  si  il  re- 
ttéint  1$  payment  en  outer  lieu  ceoest 
mdshmsjet  auxyfortpur  U feoffor 
nosmekreee^nsA  este  en  mesme  leUtu 
UattUmitj&c. 

\ép(9meni,  not  in  U  and  M.  nor  Boh. 


343. 

ALSO,  in  sueh  ease,  where  the 
piaee  of  payment  is  limited,  the 
feoffbe  is  not  bound  to  receive  the 
payment  in  any  other  plaee  but  in 
the  same  plaee  so  limited.  But  yet 
if  he  doe  receive  the  payment  in 
another  plaee,  this  is  good  enough 
and  as  strong  for  the  feoffor  as  if  the 
reeeipt  had  beene  in  the  same  plaee 
soliinited,  bit* 

\  pa9  added  in  L.  and  M.  and  Rob. 

HEREBY 


Lib,  3.    Cap.  5. 


Of  Estates 


Sect.  344 


Spfo^'Sb!'        TTEREBY  it  appcareth  that  the  place  is  but  a  circumstance  ; 

5  Rep.  iiV.)  Xx  and  therefore  if  the  obligee  receiveth  it  at  any  other  place, 

it  is  isufficieiit,  though  he  be  not  bound  to  receive  it  at  any  other 
place.    And  so  it  is  if  the  mony  be  to  be  paid  on  such  a  roiQ  K 
feast,  yet  if  the  money  be  tendred  and  received  at  any  time  L  • 
before  the  day,  it  is  sufficient  (1)* 


Sect.  344. 


J'TEM^  en  tiel  case  de  feoffment  en 
mortgage^  si  le  feoffor  paya  al 
feoffee  un  cfciral,  ou  hanap  argent^ 
ou  un  annel  d'or,  ou  aulvr  tiel  chose 
en  plein  satisfaction  det  monei/,  et 
Vauter  ceo  receirst^  c»  o  est  assets  bone^ 
tt  auxy  fort  siconie  il  ust  receive  la 
summe  del  motiey^  cornent  que  le  chi- 
val  ou  l^auter  chose  ne  fuit  de  vin 
tisme  part  del  value  de  sumnu^  de  le 
money^  pur  ce^  que  l^auter  avait  ceo 
accept  en  pleine  satisfaction.* 


ALSO,  in  the  oase  ôf  feoflVnenl 
in  morgage,if  the  feoffor  payetli 
to  the  feoffee  ahorse,  or  a  eup  of  sil- 
ver, or  a  ring  of  gold,  or  any  such 
other  thing  in  ful  satisfaction  of  thé 
money,  and  the  other  receiveth  it, 
this  is  good  enough,  and  as  strong 
as  if  hee  had  reeeived  the  summe  oi 
money,  though  the  horse  or  the  other 
thing  were  not  of  the  twentieth  part 
of  the  value  of  the  sum  of  money, 
because  that  the  other  hath  accept^ 
ed  it  in  ful  satisfaction. 


(Dyer  W  ^ 
s  H.  7.  4.  h. 
9  H.  7.  1«. 

21  H.  7.  30,  2U 
ig  £.  4.  1.  b. 
47  R.  S.  84. 

22  E.  4.  24. 
S7  H.  6.26. 
Li.  9.  ft.  78. 

IS  H.  4.  S3. 

ufcftgnpnu 

{AUU  907. 


4  H.  7. 4.  Dy. 

35  H.  8.  56. 
37  H.  8.1. 
(ABt-  2M. 


Lib.  5.  fo.  117. 
nunel'*  caw. 


HEREUPON  arc  many  diversities  worthy  of  observation. 
First,  there  b  a  diversitie,  when  the  condition  is  for  payment 
of  money  ;  and  when  for  the  deliverie  of  a  horse,  a  robe»  a  ring, 
or  the  like  :  for  where  it  ;8  for  payment  of  money,  there  if  the 
feoffee  or  obligee  ac&ept  an  horse,  5cc.  in  satisfaction,  this  is  good  : 
but  if  the  condition  were  for  the  deliverie  of  a  horse,  or  robe,  there, 
albeit  the  obligee  or  fe  ÏÏve  accept  money  or  any  other  thing  for 
the  horse,  &c.  it  is  no  performance  of  the  condition.  The  like  law 
is,  if  the  Condition  bee  to  acknowledge  a  recognizance  of  twentie 
pounds,  &c.  if  the  obligee  or  feoffee  accept  twenty  pounds  in  satis- 
faction of  the  condition,  it  is  not  sufficient  in  law,  •but  notwith- 
standing such  acceptance,  the  condition  is  broken.  And  so  it  is  of 
all  other  collateral!  conditions,  though  the  obligee  or  feofiee  him- 
selfe  accept  it. 

Secondly,  in  case  when  the  condition  is  for  payment  of  money, 
there  is  a  diversitie  when  the  money  is  to  be  payd  to  the  partie,  and 
when  to  an  estranger  ;  for  when  it  is  to  bee  payd  to  an  estrangcr, 
there  if  the  stranger  accept  an  horse  or  any  coUaterall  tiling  in  sa- 
tisfaction of  the  money,  it  is  no  performance  of  the  condition,  be- 
cause the  condition  in  that  case  is  strictly  to  be  performed.  But 
if  the  condition  be,  that  a  stranger  shal  pay  to  the  obligee  or  feof- 
fee a  sum  of  money,  there  the  obligee  or  feoffee  may  receive  a 
ha  se,  Sec.  in  satisfaction. 

Thirdly,  where  the  condition  is  for  payment  of  twentie  pounds, 
the  obligor  or  feofiur  cannot  at  the  time  appointed  pay  a  lesser 
summe  in  satisfaction  of  the  whole,  because  it  is  apparant  that  a 

lesser 


(1)  [See  Note  lU] 


•&c  ddediBL.andM  MdBoL 


Lib.  3..                        upon  Condition.  Sect^  345, 

feser  suinme  of  money  cannot  be  a  satisfaction  of  a  greater.    But  ^Lw^'t***" 

if  the  c^ligee  or  feoffee  doe  at  the  day  receive  part,  and  thereof  (Sid.  u.  Po$t. 

sake  an  acquittance  under  his  scale  in  fuU  satisfaction  of  the  whole,  Mo.  47.) 
It  is  sufficient,  by  reason  the  deed  auiounteth  to  an  acquittiince  of 
the  wh<de.    If  the  obligor  or  lessor  pay  a  lesser  sum  me  either  be- 
fcre  the  day,  or  at  another  place  than  is  limited  by  the  condition, 
ud  the  obligee  or  feoflRee  receiveth  it,  this  is  a  good  satisfaction. 

FoiiTthly,  not  onely  things  in  possession  may  be  given  in  satis-  »  e.  3. 23. 

£utian,  (whereof  LittL^ton  putteth  his  case,}  but  also  if  the  obligee  (Hoh.M.69.) 
or  feofiee  accept  a  statute  or  a  bond  in  satisfaction  of  the  money,  it 
îsa  good  satisfaction. 

if  the  obligor  or  feofibr  be  bound  by  condition  to  pay  an  hundred  11  r.  3.  hc. 

fSlS    a.!                  *  certaine  day,  and  at  the  day  the  parties  doe  ^*S^il  Ibr. 

t            J  account  together,  and  for  that  the  feoffee  or  obligee  did  owe  470. 004.) 

tventie  pound  to  the  obligor  or  feoffor,  that  su  m  me  is  allowed,  and  j^p"n.) 

the  residue  of  the  hundred  markes  paid,  this  is  a  good  satisfaction,  ^  ^^^'^ 

and  yet  the  twenty  pound  was  a  chose  in  action,  and  no  payment  34  h!  0!  nl 

was  made  thereof,  but  by  way  oi  retainer  or  discharge  (1).  ^  **•   ^*  ^ 


£u  fUeine  aatUfaction.^^  XêtOy  satisfaction  and  in  full  satis- 
faction is  all  one. 


Sect, 

IT£J|f  SÏ  home  mfeoj^a  vn  auter  * 
sur  eandiiion^  que  tl  et  ses  heires 
rtmiront  a  un  estrange  home  &  uses 
torn  sfft  vtnnnel  rent  de  20s.  &c»  et 
si  U  en  ses  heires faiUmt  Ae  payment  de 
etOj  fuje  adoT^ues  bien  lirroit  alfeaf- 
fsrdt  ases  Mres  de  entrer^  ceo  est  hon 
eonéUîfm  :  et  taveort  en  cest  eas^  eo- 
ment  que'  tiel  annuall  payment  est 
SfpeUe  en  Vendenture  un  annuall 
rent,  ceo  n^est  pt^s  proferment  rail. 
Car  s*\l  serroit  r«tf,  il  eovient  estre 
rent  service,  ou  rent  charge,  ou  rent 
seefce,  et  f  U  n^esf  ascun^de  eux.  Car 
n  restrangefuit  seiste  de  ceo,  et  puis  il 
I  fwit  a  luy  dénie,  il  n* avéra  un(iue  as- 
\   rise.de  ceo,  pur  ceo  que  il  n'^esV^  pas 
'    issufint  il  hors  d^ascun  tenements  ;  et 
Mnt  Grange  n*ad  aseun  remédie,  si 
lid  annual  rent  soil  aderere  en  cest 
CSS,  mes  que  le  feoffor  oti  ses  lierres 
poteni  entrer,  &e.  Et  uncorc  si  leftof- 
/or  ou  ses  heires  cntront  pur  default 
iefoyment,  adonque  tiel  rent  est  ale  a 
I    lùMts  jours.  Et  issint  tiel  rent  §  n^est 
I  •  forsque 

(I)rSeeXote  114.] 

•«  fee  added  V.  and  M.  and  Boh. 

t  J«  added  L.  and  M.  and  Roh. 


345. 

ALSO  if  a  man  Infeofie  an  other 
upon  condition,  that  hee^and 
hi8  heires  shall  render  to  a  stf^nger 
and  lo  his  heires  a  yearely  rent  of 
20  shillings,  &c.  and  if  hee  or  his 
heires  faile  of  payment  thereof,  that 
then  it  shall  bee  lawful!  to  the  feof- 
for and  his  heires  to  enter,  this  is  a 
good  condition:  and  yet  in  thii 
case,  albeit  such  annuall  payment  be 
called  in  the  indenture  a  yearely 
rent,  this  is  not  properly  a  renU  For 
if  it  should  bee  a  rent,  it  must  bee 
rent  service,  rent  charge,  or  a  rent 
secke,  and  it  is  not  any  of  these.  For 
if  the  stranger  were  seised  of  this, 
and  after  it  were  denied  him,  heo 
shall  never  Imve  an  assise  of  this,  be- 
cause that  it  is  not  issuing  out  of  any 
tenements  ;  and  so  the  stranger  haiJi 
not  any  remedy,  if  such  yearely  rent 
be  behind  in  this  case,  but  that  the 
feoffor  or  his  heires  may  enter,  Kc. 
And  yet  if  the  feoifor  or  his  heires 
enter  for  default  of  payment,  then 

such 

^  pas  not  in  L.  and  Af. 
I  hsrs  not  in  L.  .and  M. 
$  n*cs*^^iii,  L  and  M.  and  Rr'h 


! 


Lib.  3.   Cap.  5. 


Of  Estates 


Sect.  345. 


forsque  un  pdne  assesse  a  le  tenant  et 
ses  heires^  que  s'ils  ne  voilent  payer  ceo 
solomiue  la  forme  del  indenture^  ils 
perdront  lour  terre  per  Ventrie  del 
feoffor  ou  ses  heires  pur  default  de 
paiment.   Et  en  cest  eas  il  semble  que 
la  feoffee  et  ses  heires  deyent  querer  le 
estranger  et  heires  s^ils  sont  deins  En- 
gleterre^  t  P^^  ^  9^  "^^^ 
Umit  Vou  le  payment  serra  fatty  et 
pur  ceo  que  tiel  rent  n^est  pas  issuant 
^  hors  d*aseun  terre^  &c. 
Umited  inhere  the  payment  shall  bee 
issuing  out  of  any  land,  &c. 


such  rent  is  taken  a^ay  for  eyer. 
And  so  such  a  rent  is  but  as  a  paine 
set  upon  the  tenant  and  his  heires, 
that  if  they  will  not  pay  this  accord- 
ing to  the  forme  of  the  indenture, 
they  shall  lose  their  land  by  the  en- 
trie  of  the  feoffor  or  his  heires  for 
default  of  payment.  And  in  this 
case  it  seemetb  that  the  feoffee  and 
his  heires  ought  to  seeke  the  straa- 
ger  and  his  heires  if  they  bee  within 
Englandy  because  there  is  noplace 
made,  and  for  that  such  rent  is  not 


(Dr.  tad  9ciid» 

Ca]Iib.S.M. 
90  71. 

f  no.  S43.  term 
boa  ta  eue  le 
Bojr.  Anu  47.  ft. 
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m  •  B.  a.  eMbr. 
•onr.  M.  Kd- 
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(Amu  148.  a. 
&ect.s 
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Ml8B.t. 
Am.  381. 
SOH.  8.S. 

lSB.S.feofl^ 
nenuJBc  ftits 
108.  31AM. 

È31. 
I  Vide  Seel.  381. 


*''Tf%EJ^DROJ^ a  un  eêtrange  home  un annuài rent^  ^€.^ 

Xt;  This  reservation  is  mccrly  void  [a]  for  the  reasons  here- 
after in  this  section  alieadged  by  Littleton^  and  also  for  that  no 
estate  moveth  from  the  stranger,  and  that  he  is  not  partie  to  the 
deed. 

And  albeit  it  bee  a  voyde  reservation,  and  can  be  no  rent,  and 
the  words  of  the  condition  be,  that  if  the  feoffee  or  his  heires 
faile  of  payment  of  it,  (that  is  of  the  annuall  rent)  that  then,  &c. 
yet  it  appearetli  that  the  condition  is  good,  and  annuall  rent  shall 
bee  taken  for  an  annuall  sum  me  of  money  in  grosse,  and  not  in  the 
proper  signification  thereof,  viz.  to  bee  a  rent  issuing  out  of  land, 
which  is  to  bee  observed,  that  words  in  a  condition  shall  bee  taken 
out  of  their  proper  sense,  ut  re»  magia  valeat  quàm  pereat»  and  so  in 
like  cases  it  is  holden  [6  J  in  oar  bookes. 

But  if  be^  seised  of  certaine  lands  and  A,  and  B.  joyne  in  a 
feoffment  in  fee,  reserving  a  rent  to  them  both  and  their  heires, 
and  the  feoffee  grant  that  it  shall  be  lawfuU  for  them  and  their 
heires  to  distreine  for  the  rent,  this  is  a  good  grant  of  a  ^^^Tqi  3  \y  1 
to  them  both,  because  hee  is  partie  to  the  deed,  and  theL  *  *J 
clause  of  distresse  is  a  grant  of  the  rent  to  J,  and  as  it  appeareth 
before  in  the  chapter  of  rents.  But  if  B.  had  beene  a  stranger  to 
the  deed,  then  B.  had  taken  nothing.  And  upon  this  diversitie  are 
all  the  bookes  [c^  which  firimâ  facie  seeme  to  vary,  reconciled. 

•*  Car  ê\'*êerra  rént,  ilcovient  eêtre  rent  êcrvice^  rent  charge^  9u 
rent  êecke^  et  il  n'est  nul  de  eux"  This  is  a  good  logicall  argument 
à  diviaione^  l^f  argumentum  à  divinone  est /ortissimum  in  lege,  [d] 
Littleton  useth  tliis  argument  elsewhere,  where  see  more  of  this  matter* 


Pur  default  de  payment**  ^  Note  here,  seeing  it  is  but  a  summe 
in  grosse,  there  need  no  demand  of  the  rent  ;  for  Littleton  here 
saith,  that  the  feofiee  ought  to  seeke  the  person  of  the  stranger  to 
pay  him  the  summe  of  money,  because  it  is  a  summe  in  grosse  and 
not  issuing  out  of  the  land* 


f  pur  ces  que  nul  heu  est  Undt  t  ou  le  pw* 
ment  serra  faUf  et  not  in     and  M.  nor  HoL 


#  hsrs  not  in    snd  M.  nor  Boh- 


Sect. 


UfiQii  Conditi^iu 


Sect. 


Sect.  346. 

ET  hic  nota  deux  choses  :  un  esty  \  ND  here  note  two  things  :  one 
flic  nul  rtni  (ipufroperment  est  J\  is,  that  no  rent  (which  is  pro- 
it  rent)  pott  esire  reserve  sur  ascun  perly  said  a  rent)  may  be  reserved 
ftofmtttty  da«,  on  leaSy  forsquey  upon  any  feoffment,  gift,  or  lease, 
tsatsoleatietU  al  feoffor ^  ou  al  donor^  but  onely  to  the  feoffor,  or  to  the 
M  at  lessoTy  ou  a  lour  hdreSj  &  eu  donor,  or  to  the  lessor,  or  to  their 
sal  y  moËur  $  U  foil  estre  reserve  a  hcires,  and  in  no  manner  it  may  bee 
ËMcm  estrange  person.  Mes  si  deux  reserved  to  any  strange  person*  But 
jspdemavis  font  un  leas  per  fait  if  two  joyntenants  make  a  lease  by 
oiieaty  reatroant  a  un  de  eux  un  deed  indented,  reserving  to  one  of 
etriame  annUaXL  rati,  ceo  est  assets  them  a  certain  yearely  rei^,  this  is 
(mi  a  lug  a  que  le  rent  est  reserve^  good  enough  to  him  to  whom  the 
par  ceo  que  il  est  privy  a  le  lease  &  rent  is  reserved, for  thai  h^e  is  privie 
utmy  Mrange  a  le  UaSy  &e.  to  the  lease,  and  not  a  stranger  to  the 

lease,  &e* 

•  /J  Lc  feoffor^  donor,  bfc.  ou  a  lour  heires,  llfc.^  Hereby  i(  may  ^^'i*^, 
mu  seem  that  if  a  man  iftake  a  feoffment,  gift,  or  lease,  that   447.  i>o«t. sss. 
(omitting  himselfe)  he  may  reserve  a  rent  to  his  heires  (1).    But  Jç^;'^"^** 
JÀttttton  is  not  so  to  be  understood  ;  his  meaning  is,  that  either  the 
feoflbr,  &c.  may* reserve  the  rent  to  himselfe  only,  or  to  him&clfe 
and  h^  heires.    And  yet  it  is  holden  \_e]  in  our  bookes,  that  a  man    [5^*  ^^ifj^ 
nay  make  a  feofiinent  in  fee  reserving  a  rent  of  forty  shUlings  to   (lo  âep.  106. 

roiA      1       feoffor  for  tearme  of  his  life,  and  after  his  decease,  a  JaÎ!;.4^\.) 

1^214.  a.  J  pound  of  comyne  to  his  heii^s,  that  tliis  is  good. 

If  a  man  make  a  feoffment  in  fee,  reserving  a  rent  to  him  or 
hk  heirs,  it  is  good  [/J  to  him  for  tearme  of  his  Kfe,  and  vdd  to   \Q  ^^iwi 
his  heire.  «wê. 

*•  Me9  êi  2  joyntenants  font  un  lease  fier  fait  indent,  ^c**  (1) 
This  case  being  by  deed  indented,  is  evident,  and  it  hath  been  i-^.^i^iS,' 
touched  before  ;  but  if  that  two  joyntenants  without  a  deed  in-    vidc  Sect.  39. 
dented  make  a  lease  for  life,  reserving  a  rent  to  one  of  them,  it  A^47.»i)^ 
shall  enure  to  them  both  in  respect  of  the  joynt  reversion.    And  so 
it  is  of  a  surrender  to  one  of  them,  it  shall  enure  to  them  both. 

If  two  joyntenants,  the  one  foi*  life,  and  the  other  in  fee,  joy  ne    ô^R^^ii^*.  "* 
in  a  lease  for  life,  or  a  gift  in  tayle,  reserving  a  rent,  the  rent  shal  ^\J^^^x'^ 
enure  to  them  both  ;  for  if  the  particular  estate  determine,  they  '** 
shall  be  joyntenants  againe  in  possession.    But  if  tenant  for  life,  and 
he  in  the  reversion  joyn  in  a  lease  for  life,  or  a  gift  in  taile  by 
deed,  reserving  a  rent,  this  shall  enure  to  the  tenant  for  life  onely, 
during  his  life,  and  after  to  him  in  the  reversion,  for  cvcxy  one 
grants  that  which  be  may  lawfully  grant  ;  and  if  at  the  common    viUo  Scet.  sa. 
law  they  had  made  a  feoffment  in  fee  generally,  the  febfiee  should 

have 

t  auur  sdd^  in  L.  and  M.  and  Boh.         [214.  a.] 

f  a  not  in  I*,  and  M.  nor  Roh.  (1)        Note  1 16.] 

(l)[Sccirote  115.]  . 

VoL.n.  5 


Ldh.  3.   Ckj^.  $. 


Of  Ëstàtes 


Sefct.  34T. 


hskvt  hdden  of  the  tenant  for  life  during  his  life,  and  after  of  him  ia 
reversion,  and  so  it  was  holden  [  jr}  in  the  King's  Bench. 


Seet.  S47. 


TT  E  second  chose  *  est^  que  nul  en-  ^T^HË  second  thing  is,  that  no  en 

jf^  trie  ou  reentrie  (que  est  tout  un)j  JL  try  nor  reentry  (which  is  all  one 

poit  être  reserve  ne  done  a  ascun  per-  may  be  reserved  or  given  to  anj 

Bon^forsque  tantsoîement  al  feoffor^  person  but  only  to  the  feoffor,  or  t< 

ou  al  donar^  ou  al  lessor^  ou  a  lour  the  donor,  or  to  the  léssor,  or  U 

herres  :  0  tiel  ^  reenter  ne  poyt  estre  their  heires  :  and  such  reentrie  ean^ 

grant  a  un  auter  person.  Car  si  home  not  be  given  to  any  other  person 

lessa  II  terre  a  un  auter  pur  terme  de  For  if  a  man  letteth  landteanothei 

vie  per  inderUurej  rendant  al  lessor  et  for  tearme  of  life  by  indenture,  ren 

a  ses  heires  certaine  rent,  0  pur  de-  dring  to  the  lessor  and  to  his  heirei 

fault  de  payment  un  reentry ^  &e.  si  a  certaine  rent,  and  for  default  oi 

après  le  lessor  per  un  fait  granta  le  payment  a  reentry,  &e*  if  aftervarc 

reversion  de  la  terre  a  un  auter  enfee^  the  lessor  by  a  deed  granteth  the  re 

et  le  tenant  a  terme  devieattuma^  version  of  the  land  to  another  in  fee 

£?e*  si  U  rent  après  soU  aderere,  le  and  the  tenant  for  terme  of  life  at 

grantee  dele  reversion  poit  distreiner  tome,  &c.  if  the  rent  be  after  be- 

pur  te  renf,  pur  ceo  que  le  rent  est  in-  hind,  the  grantee  of  a  reversion  maj 

cident  a  k  reversion  ;  ^nes  U  ne  poit  distreine  for  the  rent,  because  tha 

entrer  en  la  terre^  &  ouste  le  tenant  y  the  rent  is  incident  to  the  reversion; 

sicome  le  lessor  puissoit  on  ses  heires^  but  he  may  not  enter  into  the  land 

site  reversion  ustesle  continue  en  euXy  and  ouste  the  tenant,  as  the  lessoj 

&e«   Et  en  cest  case  Ventrie  est  tolle  might  have  done,  or  his  heires,  if  th< 

a  touts  temps;  ear  le  grantee  dele  re^  reversion  had  bèene  continued  ii 

version  ne  poit  entrer^  causa  qua  su-  them,  &c»  And  in  this  ease  the  en 

prà.    Et  le  lessor  ne  ses  heires  ne  trie  is  taken  away  for  ever;  for  the 

poyent  cuter;  car  si  le  lessor  puissoit  giimtee  of  the  reversion  cannot  en- 

eufrcr,  donqucs  il  eovittit  que  il  ser-  iev^eausn  qua  supra.  And  the  lessoi 

voit  §  en  son  primer  estate^  &c.el  ceo  nor  his  heires  cannot  enter;  fori 

ne  poit  estrcy  pur  ceo  que  il  ad  alien  the  lessor  ndght  enter,  then  he  ough 


«•II.     èr.473.)    »t  g\UE  nul  entricy  ^c."    Here  Littlcfn  redteth  one  of  the 


%J  maximes  of  the  common  law  ;  and  the  reason  hereof  is, 
for  avoyding  of  maintenance»  suppression  ofrighvand  stirring 
up  of  suites:  and  therefore  nothing  in  action,  entrie,  or  re-entrie,  can 
bee  granted  over;  for  so  under  colour  thereof  pretended  titles 
might  bee  granted  to  great  men,  whereby  right  might  bee  trodden 
downe,  and  the  wcake  oppressed,  which  the  common  law  forbiddeth, 
as  men  to  grant  before  they  be  in  possessiotL 


de  luy  le  reversion. 


to  be  in  his  former  state,  &c.  am 
tliis  may  not  bee,  because  bee  hati 
aliened  from  him  the  reversion. 


*  est  not  in  Rob.  but  in  L.  and  M.     |  certeine  added  in  I*,  and  M.  and  Rob. 
ne  added  in  L.  and  M.  and  lloh.     §  e»— a  in  L.  and  M.  and  Koh* 
reerisr-^rfni  in  L.  and      and  Roh; 


Lib.  3. 


upon  Condition. 


Sect.  347. 


r^^A  t.^     **  Purdeftailt  de  fiayment  m  recntrie.  e^c."   Here-  C»»«^*^> 
1^214.  D. J  upon     xo  bee  collected  divers  diversities.  First,  betweene 
acoaditiaQ  that  reqaireth  a  re-entrie,  and  a  limitation  that  ifiaê  ÇRiiLAbî!4a. 
^to  determineth  the  estate  without  any  entry.    Of  this  first  sort  no   Poh.  879. 
stranger,  as  Littleton  saith,  shall  take  any  advantage,  as  hath 
bccae  said.    But  of  limitations  it  is  otherwise.    As  if  a  man  make  a 
lesseçtcotit^ur,  that  is,  untill  /•  S,  come  from  Rome^  the  lessor  grant 
the  rerersioii  over  to  a  stranger,  /.  iS.  comes  from  Romcy  the  grantee 
ihal  take  advantage  of  it  and  enter,  because  the  estate  by  the  ex* 
prase  limitation  was  determined. 

So  it  is  if  a  man  make  a  lease  to  a  woman  çuajndiu  casta  vixerit^    rf^Sm  st** 
or  if  a  man  make  a  lease  for  life  to  a  widow,  si  tamdiu  in  fiurâ  vi*  34'B.s.' 
Adtmte  viveret.    So  it  is  if  a  man  make  a  lease  for  a  100  yeares  if  p^^JI'b!^^ 
the  lessee  live  so  long,  the  lessor  grants  over  the  reversion,  the  les*    xii>-  ^®*^.^v. 
tee  dies,  the  granter  may  enter,  cauaâ  quâ  êuftrà.  2î? 

3.  Another  diversitie  is  betweene  a  condition  annexed  to  a  free* 
hdd,  and  a  condition  annexed  to  a  lease  for  years. 

For  if  a  man  make  a  gift  in  taile  for  a  lease  for  life  upon  condi-  ffjlJibJ^^coaji. 
don,  that  if  the  donee  or  lessee  goeth  not  to  Borne  before  such  a  day    tk»  in  Abh 
the  gift  or  lease  shall  cease  or  be  void,  the  grantee  of  the  reversion    ii  BiiJ^**^ 
diall  never  take  advantage  of  this  condition,  because  the  estate  can*    10     pi  Ji. 
not  cease  before  an  entne  ;  but  if  the  lease  had  beene  but  for  yeares,    pi.  cS^  ss. 
there  the  grantee  should  have  taken  advantage  of  the  like  condition, 
bccanse  the  lease  for  yeares  ifiêo  facto  by  the  breach  of  the  condition   (i  RÔo.  ai»,  au. 
without  any  entry  was  void  ;  for  a  lease  for  yeares  may  begin  with-    3  3ep.M.v,s«. 
ont  ceremony,  and  so  may  end  without  ceremony  ;  but  an  estate  of  ^J^i^i*'*^) 
freehold  cannot  begin  nor  end  without  ceremony.   And  of  a  voide 
diinganestranger  may  take  benefit,  but  not  of  a  v<Hdablc  estate  by 
entry. 


tf  B.4.i4.a» 


•*  Mftcffor^  ouaidonor^  Wc.  éua  lourheireê^  Ifc.**  Here  is  to 
he  observed  a  diversitie  betweene  a  reservation  of  a  rent  and  a  re-  ^'seïïîïïiÇ^ 
entry  ;  for  (as  it  hath  beene  said)  a  rent  cannot  be  reserved  to  the  «u.  ' 
hcire  of  the  feoflbr,  but  the  heire  may  take  advantage  of  a  condition, 
wluch  the  feoffor  could  never  doe.  As  if  I  infeofle  another  of  an 
sere  of  ground  upon  condition  that  if  mine  heife  pay  to  the  feoflfee, 
Ix.  20  shillings,  that  he  and  his  heire  shall  re-enter,  this  condition 
»  good  ;  and  if  after  my  decease  my  heire  pay  the  30  shillings,  hee 
shaU  re-enter,  for  he  is  privy  in  blood,  and  enjoy  the  land  as  heire 
tome. 

*•  Fortque  tantêolement  al  feoffor,  SJ'c.  ou  a  lour  heircêV  Our  (iiJ.'i.bi*' 
aathor  speaketh  here  of  naturall  persons  for  an  example,  for  if  a 
inhop,  archdeacon,  parson,  prebend,  or  any  other  body  politique  or 
corpmite,  ecclesiastical  or  temporal,^  make  a  lease,  dec.  upon  con- 
dition, his  sMiccessor  may  enter  for  the  condition  broken,  for  th^y 
are  privy  in  right. 

And  so  if  a  man  hare  a  lease  for  yeares  and  demise  or  grant  the 
same  upon  condition,  &c.  and  die,  his  executors  or  administrators 
dull  enter  for  the  coAdkion  broken,  for  they  are  privie  in  right,  and 
represent  the  person  of  the  dead, 
r^l  C     1  ceituy  que  use  had  made  a  lease  for  yeares,  &c.  Is^vrv* 

L^lo.  a.  J        condition,  the  feofiees  should  not  enter  for  the  condition 
kmken,  for  they  are  privie  in  estate,  but  not  privie  in  blood. 

AiMftèr  diversitie  is  in  case. of  a  lease  for  yeares,  where  the  SJtlu?«. 
cdidition  is  that  the  lease  shaÙ  cease,  of  bê  ^oid,  as  is  aforesaid*  iS^fj?*^^ 
ud  where  the  condition  is^  that  the  lessor  shall  re-enter,  for  there    ^  ^ 
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the  grantee,  as  Littleton  saith,  shall  never  take  benefit  cf  the 
condition. 

And  it  is  to  be  bbserved,  that  where  the  estate  or  lease  is  i/i90 
facto  voide  by  the  condition  or  limitation,  no  acceptance  of  the  rent 
after  can  make  it  to  have  a  continuance:  otherwise  it  is  of  an  estate 
or  lease  voydable  by  entrie.  (1) 

Another  diversitie  is  betweene  conditions  in  deed,  whereof  suffi- 
cient hath  beene  said  before,  and  conditions  in  law.  As  if  a  man 
make  a  lease  for  life,  there  is  a  condition  in  law  annexed  unto  it, 
that  if  the  lessee  doth  make  a  greater  estate,  &c.  that  then  the  les* 
sor  may  enter.  Of  this  and  the  like  conditions  in  law,  which  doe 
give  an  entrie  to  the  lessor,  the  lessor  himselfe  and  his  heires  shall 
not  onely  take  benefit  of  it,  but  also  his  assignee  and  the  lord  by 
escheat,  every  one  for  the  condition  in  law  broken  in  their  owne 
time.  Another  diversity  there  is  betweene  the  judgement  of  the 
common  law,  whereof  Littleton  wrote,  and  the  law  at  this  day  by 
force  of  the  statute  [•]  of  32  H,  8.  cap.  34.  [a]  For  by  the  common 
law  no  grantee  or  assignee  of  the  reversion  could  (as  hath  been 
said)  take  advantage  of  a  re-entrie  by  force  of  any  condition. 
For  at  the  common  law,  if  a  man  had  made  a  lease  for  life  reserv- 
ing a  rent,  &c.  and  if  the  rent  be  behind  a  re-entrie,  and  the  lessor 
grant  the  reversion  over,  the  grantee  should  take  no  benefit  of  the 
condition,  for  the  cause  before  rehearsed.  But  now  by  the  said 
statute  of  32  H.  8.  the  grantee  may  take  advantage  thereof,  and 
upon  demand  of  the  rent,  and  non^^payment,  he  may  re-enter.  By 
which  act  it  is  provided,  that  as  well  every  person  which  shall  have 
any  grant  of  the  king  of  any  reversion,  &c.  of  any  lands,  &c.  which 
pertained  to  monasteries,  &c.  as  also  all  other  persons  being  gran- 
tees or  assignees,  &c.  to  or  by  any  other  person  or  persons,  and 
their  heircs,  executors,  successors,  and  assignees  shal  have  like 
advantage  against  the  lessees,  &c.  by  entry  for  non-payment  of  the 
rent,  or  for  doing  of  waste  or  other  forfeiture,  &c.  as  the  said  les- 
sors or  grantors  themselves  ought  or  might  have  had.  Upon  this 
act  divers  resolutions  and  judgements  have  beene  given,  which  are 
necessary  to  be  knowne. 

1.  That  the  said  statute  is  generall,  viz.  [d]  that  the  grantee  of 
the  reversion  of  every  common  person,  as  well  as  of  the  king,  shall 
take  advantage  of  conditions.  ^ 

2.  That  the  statute  doth  extend  to  grants  made  by  the  successor 
of  the  king,  albeit  the  king  be  only  named  in  the  act 

That  where  the  statute  speaketh  of  lessees,  that  the  same  doth 
not  extend  to  gifts  in  taile. 

4.  That  where  the  statute  speakes  of  grantees  and  assignees  of 
the  reversion,  [d]  that  an  assignee  of  part  of  the  state  of  the  rever- 
sion may  take  advantage  of  the  condition.  As  if  lessee  for  life  be, 
•  &C.  and  the  reversion  is  granted  for  life,  &c  So  if  lessee  for  yeares, 
&c.  bee,  and  the  reversion  is  granted  for  yeares,  the  grantee  for 
yeares  shall  take  benefit  of  the  condition  in  respect  of  this  word 
(executors)  in  the  act. 
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5.  ^hat  a  grantee  of  part  of  the  reversion  shall  not  [e]  take 
advi^itage  of  the  condition  ;  as  if  the  lease  be  of  three  acres, 

reserving 

(I)  [See  Note  11/.] 


lib.  3. 


upon  Condition: 


Sect  347- 


nttnvig  a  rent  upon  conditioa,  and  the  reversion  is  granted  of  two 
acres,  the  rent  shall  be  apportioned  by  the  act  of  the  parties,  bat 
thecondiUcn  is  destroyed,  for  that  it  b  entire  and  against  coromoa 
T^ht. 

é.  That  in  the  king's  case,  the  condition  in  that  case  is  not  de- 
stroycd,  but  remaines  still  in  the  king. 

7.  By  act  in  law  a  condition  may  bee  apportioned  in  the  case  of 
a  coBUBcn  person  ;  as  if  a  lease  for  yeares  be  made  of  two  acres, 
OK  of  the  nature  of  Burrough  English,  the  pther  at  the  common 
hw,  and  the  lessor  having  issue  two  sonnes,  dieth,  each  of  them 
Aan  enter  for  the  condition  broken,  and  likewise  a  condition  shall 
be  apportioned  by  the  act  and  wrong  of  the  lessee,  as  hath  been 
sud  in  the  chapter  of  Rents. 

8.  if  a  lease  for  life  be  made^  reserving  a  rent  upon  condition, 
&C.  the  lessor  levies  a  fine  of  the  reversion,  he  is  grantee  or  assignee 
«f  the  reTerâoo  ;  but  without  attumment  hee  shall  not  take  advan- 
tage flf  the  candition,  for  the  makers  of  the  statute  intended  to 
have  all  necessary  incidents  observed,  otherwise  it  might  be  mis- 
chievous to  tlie  lessee.  (2) 

9.  There  is  a  diversity  betweene  a  condition  that  is  compulsory, 
aid  a  power  of  revocation  that  is  voluntary  :  for  a  man  that  hath  a 
power  of  revocation  may  by  his  .owne  act  extinguish  his  power  of 
revocatian  in  part,  as  by  levying  of  a  fine  of  part  ;  and  yet  the 
power  shall  remaine  for  the  residue,  because  it  is  in  nature  of  a  li- 
mitation, and  not  of  a  condition  ;  and  so  it  was  resolved  [6]  in  the 
earle  of  Shrewsbnrie's  case  in  the  court  of  wards.  Poach.  39  EUz. 
and  MicA.  40  V  41  MUz. 

la  If  the  lessor  bargalne  and  sell  the  reversion  by  deed  indented 
and  inroUed,  ^Jie  bargainee  is  not  in  the  fier  by  the  bargaiuor,  and 
ro|  e  u  "1  yet  hee  is  an  assignee  within  the  statute.  So  if  the  lessor 
I  ID.  O.J  gjj^  ^  reversion  in  fee  to  the  use  of  J.  and  his  heires,  J. 
is  a  sufficient  assignee  within  the  statute,  because  he  comes  in  by  the 
act  and  limitation  <^  the  partie,  albeit  he  is  in  the poai^  and  the  words 
ef  the  statute  be,  to  or  dy,  and  they  be  assignees  to  him,  although 
they  be  not  by  tim  :  but  such  as  come  in  meerly  by  act  in  law,  as 
the  lord  of  the  villeine,  the  lord  by  escheat,  the  lord  that  entreth  or 
datmeth  for  mortmalne,  or  the  like,  shall  not  take  benefit  of  this 
statote. 

11.  If 'the  lessor  in  tie  case  before  bargaine  and  sell  the  rever- 
sion by  deed  indented  aid  inrolled,  or  if  the  lessor  make  a  feoff- 
ment in  fee,  and  the  leasee  re-enter,  the  grantee  or  feoffee  shall 
mot  take  any  advantage  <f  any  condition,  without  making  notice 
to  the  lessee. 

12.  Albeit  the  whole  wiris  of  the  statute  be,  for  non-payment 
of  die  rent,  or  for  doing  of  nrast  or  other  forfeiture,  yet  the  gran- 
tees or  assignees  shall  nc  take  benefit  of  every  forfeiture,  by 
fofce  of  a  condition,  but  omly  of  such  conditions  as  either  are  in- 
cident to  the  reversion,  ts  %nt,  or  for  the  benefit  of  the  state,  as 
far  not  doing  of  wast,  fir  leeping  the  houses  in  reparations,  for 
making  of  fences,  scouâng  of  ditches,  for  preservhig  of  woods,  or 
soch  like,  and  not  for  the  payment  of  any  summe  in  grosse,  deli- 
reiy  of  corne»  wood,  or  ht  like,  so  as  other  forfeit^re  shall  be 
tMkea  foe  other  forfeitures  like  to  those  examples  which  were  there 
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put,  ( videlicet  )  of  payment  of  rent,  and  not  doing  of  wast,  whieh 
are  for  the  benefit  of  the  reversion,  (l) 

Sect.  348. 

JTEMéi  9oyi  sdgnior  d  tenant,  et  A  LSO  if  lord  and  tenant  bee,  and 

le  tenant  fait  un  tid  leaeepur  xVihetenant  make  a  lease  for  terme 

terme  de  vie,  reniant  a  lessor  et  a  ses  6f  life,  rendering  to  the  lessor  and 

heires  iiel  annual  rent,  et  pur  default  his  heyrcs  such  an  annnall  rent,  and 

de  payment  un  re-entrie,  &e.  si' après  For  default  of  payment  a  re-en  trie, 

le  lessor  morust  sans  hdre  durant  la  &c«  if  alYer  the  lessor  dyeth  without 

vie  le  tenaunt  a  terme  de  vie,  pur  que  le  heire  during  (he  life  of  the  tenant 

réversion  devient  al  seignior  per  voy  for  life,  whereby  the  reversion  eoi^- 

d*eselieat,et  puis  le  rent  de  le  tenaunt  meth  to  (he  lord  by  way  of  escheat, 

a  terme  de  vie  soit  aderere,  le  seignior  and  after  the  rent  of  the  tenant  for 

poet  distreiner  le  tenant  pur  le  rent  life  is  behind,  the  lord  may  distrein 

arere  ;  mes  il  ne  poet  entrer  en  la  the  tenant  for  the  rent  behind;  but 

terre  perforce  dd  eoniition,&e.  pur  he  may  not  enter  into  the  land  by 

ceo  que  u  n^est  pas  hdre  al  lessor ^  force  of  the  condition,  &e.  because 

&c.  that  hee  is  not  heire  to  the  lessor,  &c. 

(F.  N.B.  144.IN)     ««         teigniour  fier  voy  de  eêcheat,  Iffcr 

WJL    Note,  here  it  appeareth,  that  the  lord  by  escheat  sliall 

If  B.3.  distreine  for  the  rent,  and  yet  the  rent  was  reserved  to  the  lessor 

BeMoic  14.  and  his  heires  ;  but  both  assignees  in  deed  and  assignees  ki  law 

shal  have  the  rent,  because  the  rent  being  reserred  of  inheritance 
to  him  and  his  heirs,  is  incident  to  the  reTeruoo,  and  goeth  with 
the  same.  But  if  the  rent  were  reserved  to  him  and  his  assignes, 
and  the  lessor  assigned  over  the  reversion,  and  dyeth,  the  assignee 
shall  not  have  the  rent  after  his  decease,  because  tiie  rent  deter- 

(Aas.  i.b.47.a^     mined  by  his  death,  for  that  it  was  not  reserved  to  him,  his  heirs, 
and  assignes. 

"  Me9  Une  fioet  entrer  en  la  trrre  fiur  force  del  condition^  Wc." 

Hereby  it  appeareth,  that  at  the  common  Uw  neither  assignes  in 
deed  nor  assignes  in  law  could  have  taken  the  benefit  of  either  entrie 
or  re-entrie,  by  force  of  a  condition. 

"  Pur  reo  que  il  n'est  fias  ^eire  al  lea^r^  ^c.*' 
C  n»  H. ».  It.        The  gardian  in  chivalrie  [/  ]  or  in  socigc  shall  in  the  right  of  the 
10 Ls. OMd.       heire  take  benefit  of  a  condition  by  entnc  or  re-entrie,  by  the  com- 
u^jJillV  If.       ™^  ^  *^  implyed. 

^T^^        (1)  [See  Note  118.]  *  UiÊVi^^^r,  U  and  Bl  and  Rob. 
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ALSO  if  land  he  granted  to  a 
man  for  terme  of  two  yeares 
upon  such  eondilion,  that  if  bee 
shall  pay  to  the  grantor  within  the 
said  two  yeares  fortie  marks,  then  he 
shal  have  the  land  to  him  and  to  his 
heyres,  &e.  in  this  ease  if  the  grantee 
enter  by  force  of  the  grant,  without 
any  Iiverie  of  seisin  made  unto  him 
by  the  grantor,  and  after  he  payeth 
the  grantor  the  forty  marker  v^ithin 
the  two  yeares,  yet  he  hath  nothing 
in  the  land  but  for  terme  of  two 
yeares,  because  no  Iiverie  of  seisin 
was  made  unto  him  at  the  beginning. 
For  if  he  should  have  a  freehold  and 
fee  in  this  ease,  because  he  hath 
performed  the  condition,  then  he* 
should  have  a  freehold  by  force  of 
the  first  grant,  where  no  Iiverie  of 
seisin  was  made  of  this,  which  would 
be  inconvenient,  &e.  But  if  the 
grantor  bad  made  Iiverie  of  seisin  to 
theerantee  by  force  of  the  grants 
tbra  should  the  grantee  hare  the  freehoM  and  the  fee  upon  the  same 
condition. 


/TEM  si  ferre  sait  gravnt  a  un 
^homepur  terme  de  deux  ans  sur 
U  eonditum,  que  à'tl  fuyeroit  al 
grsMtsr  iems  les  dits  deux  ans  M 
Kri»,t  adonques  il  averdl  la  terre  a 
taf  4  a  «es  heires^  &e.  en  eest  ease  si 
k grantee  enter  perforée  de  le  grant^ 
mu  ase%n  Iiverie  de  seisin  fait  a  luy 
fer  U  grantor  y  et  fuis  il  paya  al  gran- 
t»r  If»  40  marires  detns  les  deux  anSy 
sum  H  n^ad  riens  en  la  terre  forsque 
fer  terme  de  deua:  anSyfur  eeo  que  nul 
Kterie  de  seisin  a  luy  fuit  fait  al  com- 
mneement*  Car  s*u  axerait  frank- 
fencaoït  dt  fu  en  eest  case,  pur  eeo 
fie  tl  ad  performe  le  conditian,  danque 
a  avérait  franktenement  per  force 
Mprinegraunt,  Vou  nul  liverie  de 
mm  de  eeo  fuit  fait^  que  serrait 
\  maneeenitnty  &c.  Mes  si  le  grantor 
ut  fait  Ivcerie  de  seisin  al  grantee  per 
farce  de  la  grant ^  donque  averoit  le 
grantee  le  franktenement  et  le  fee  sur 
!  le  condition. 


HERE  sixe  things  are  to  be  observed.  First,  Littltton  here  put- 
teth  an  example  of  a  condition  precedent  (1).  Secondly ,  that 
«ich  a  (unâitkn  which  createth  an  estate  may  be  made  by  paroli 
vkkout  deed.  Thirdly,  that  liverie  of  seisin  in  this  case  must  bee 
made, before  the  ktiee  enter,  (as  Littleton  here  saith  at  the  begin- 
ning) for  after  his  entrie  liverie  made  to  him  that  is  in  possession  is 
Tdd,  as  hath  been  said*  Fourthly,  that  if  no  liverie  of  seisin  be 
laac^  that  no  fee  simple  doth  passe,  although  the  money  be  paid. 
Fifthly,  that  it  is  inconvenient  that  the  fee  simple  should  passe  in  this 
case  without  livery  of  seisin.  Sixthly,  that  argumentum  ab  inconvâ' 
mentis  is  forcible  m  law,  as  often  hath  beene  and  shall  be  observed. 
See  more  of  this  kind  cf  condition  in  the  Section  next  following  (i). 


rideSeet.6«. 
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era  lease  for  life. 


Here  (^e.)  implyeth  an  estate  in  tule. 


•  Itme  not  in  L.  and  M.  nor  Eoh.  (1}  See  some  observations  on  conditions 

t  çve  idded  in  L.  and  M.  and  Roh.  precedent,  and  conditions  suiisequent^in  the 

X  kumementg  &c^^ncon$re  reofon  in  L.  and  last  note  upon  this  chapter. 

H  sad  Rob.  (?)  [See  Note  119.] 
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/TEM  8%  terre  soit  graunt  a  un 
home  pur  terme  de  5  ans,  sur  eour 
ditiouy  que  s*il  pay  al  grantor  ddns 
les  deux  primer  ans  40  markes,  que 
adonque  il  averoit  fee,  ou  auterment 
forsque  pur  terme  deks  B  ans,  et  It- 
verie  de  seisin  est^aU  a  luy  pur  force 
de  le  graunt,  ore  il  ad  fee  simpk  con- 
ditioneU,  &c.  Et  si  en  ceo  case  le 
grauntee  ne  paia  my  al  grantor  les  M 
markes  deins  les  primers  deux  ans, 
donques  immediate  après  mesmes  les 
deux  ans  passes,  le  fee  et  kfranktene- 
ment  est  et  serra  oîdjudge  en  le  gran- 
tor, pur  cei)  que  le  grantor  ne  poet 
après  les  dits  deux  ans  maintenant 
enter  sur  le  grauntee,  pur  eeo  que  le 
grantee  ad  uneore  title  per  trois  ans 
d*aver  et  occupier  la  terre  perforce 
de  mesme  le  grant.  Et  issint  pur  ceo 
que  le  condition  del  part  le  grantee 
est  enfreint,  et  le  grauntor  ne  pœt 
entrer,  la  ley  mittera  le  fee  et  le 
franktenement  en  le  grantor.  Car 
si  le  grantee  en  cest  case  fait  wast, 
donques  après  le  enfreinder  dele  con^ 
dition,  &c.  après  les  deux  ans^  le 
,  grantor  avéra  son  hriefedercast.  Et 
eeo  est  bone  proof  e  adonque,  que  le 
reversion  est  en  luy,  &c. 


ALSO  if  land  be  granted  to  a 
man  For  term  of  five  yeares,  up- 
on condition,  that  if  he  pay  to  the 
grantor  ivithin  the  two  first  yeares 
forty  markes,  that  then  he  shal  have 
fee,  or  otherwise  but  for  terme  of 
the  fiv&yeares,.and  livery  of  seisin  is 
made  to  bim  6y  force  of  the  grant, 
now  he  hath  a,  fee  simple  condi- 
tional], &c.  Arid  if  in  this  ease  the 
grantee  doe  not  pay  to  the  grantor 
the  fortie  markes  witUn  the  first  two 
yeares,.  then  immediately  after  the 
said  two  yeares  past,  the  fee  and  the 
freehold  is  and  shall  be  adjuged  in 
the  grantor,  because  that  the  grantor 
cannot  after  the  said  two  yeares 
presently  enter  upon  the  grauntee, 
for  that  the  grauntee  hath  yet  title 
by  three  yeares  to  have  and  oceupie 
the  land  by  force  of  the  same  grmt 
And  so  because  that  the  condition 
of  the  part  of  the  grantee  is  broken, 
and  the  grantor  cannot  enter,  the 
law  will  put  the  fee  and  the  freehold 
in  the  grantor..  For  if  the  grauntee 
in  this  ease  makes  wast,  then  after 
the  breach  of  the  condition,  &c.  and 
after  the  two  yeares,  the  grantor 
shall  have  his  writ  of  waste.  And 
this  is  a  good  proofe  then,  that  the 
reversion  is  in  him^  &o. 


(S  Rep.  98.) 


31 E.  1.  tit. 
feoffhient*  8c 
fkttt  119. 


'^g^E  il  ad  fee  êimfile  cùndUtîonmlU  Wr.*'  The  like  is  of  an- 
\J  estate  in  tails,  or  for  life.  Many  are  of  opinion  against  Lit- 
tleton in  this  case,  and  their  reason  because  the  fee  simple  is  to 
commence  upon  a  condition  precedent,  and  therefore  cannot  passe 
until  the  condition  bee  performed  ;  and  that  here  Littleton  of  a  con- 
dition precedent  doth  (before  the  performance  thereof)  make  it 
subsequent:  and  for  proofe  of  their  opinion  they  avouch  many  suc- 
cessions of  authorities  that  no  fee  simple  should  passe  before  the  con- 
dition performed.  31  £,  1.  tit,  feoffments  ^  faits  119,  A,  Ictteth 
a  mannor  to  B.  for  term  of  twenty  years,  and  the  deed  would,  that 
after  the  terme  of  twenty  yeares  that  B,  and  his  heirs  should  hold 
the  said  mannor  for  eVer  by  twelve  pounds  rent,  Â.  taketh  a  wife,  and 
dyeth  before  the  terme  be  past,  the  wife  of  demands  dower.  And 
there  IVayland  chiefe  justice  saith,  that  the  fee  and  the  frank-tene- 
ment doth  repose  in  the  person  of  the  lessor  untill  the  terme  be  past, 
for  before  that  the  conditic»  is  not  performed;  for  if  the  lessor  had 
aliened  the  land  before  the  en4  of  the  terme,  JB.  should  not  rtcovcr 
by  a  writ  of  assise,  and  by  tlic  death  of  the  lessor  ^he  chiefe  loi^d 
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r<nf  A  1  '^^^"^  have  had  the  wardship  of  the  heire  cf  the  lessor, 
£zl  /•  a*  J  jiidgement  the  wife  recovered  dower,  for  the  termor 

could  not  have  £ee,  all  which  be  the  words  of  that  booke. 

13  iC  2.  iit.  -Qtmcher  265.    /.  lettcth  lands  to  B.  for  eight  yeares»  îjj^^j, 
aad  if  die  Icsscsr  pay  not  a  hundred  markes  to  the  lessee  at  the  end  of  n,  lUp.  ri. 
tke  tearme»  that  then  he  shall  have  fee  :  by  the  non-payment  of  the 
Bony,  tlie  fee^and  franktenement  accmetli  to  him,  and  before,  the 
lessee  cannot  be  impleaded  in  a  t^rjecifiCy  neitiier  shall  he  vouch. 
.  [rj  r  J?,  a  la    /.  letteth  certaine  lands  to  ^V,  for  the  terme  of  K?oitJ5* 
ecD  ycares,  rendrixig  a  hmidred  shiUings  by-the  yeare  tohim  and  his  «uesn. 
heirês»  and  granted  by  deed,  that  if  he  held  the  lands  over  to  him 
asd  hîi  hêtres,  that  he  should  render  by  the  yeare  twenty  pounds  : 
the  lessor  darinç  the  tearme  brought  an  action  of  debt  for  tl|^  rent. 
And  there  Herle  chie€e  justice  of  the  common  pleas  giveth  the  rule* 
âat  dunng  the  tearme  the  lessee  had  but  for  yeai*es,  and  therefore 
the  actioii  of  debt  muntenable. 

[yl  44  E.  3.  Hi.  attaint.  22  and  43  A%9.  ft.  41.  D.  and  -^.infeofle  SgSJtïss, 
tbetwo  plaintifies  in  the  asnse,  tliey  let  those  lands  to  «S*,  for  tearme  4S  Aflbf.41. 
d  nine  yeares,  upon  coodiUon,  that  if  the  plaintife  in  the  assise  pay  a 
hundred  shiUings  to  &  daring  the  tearme,  that  ^.  shall  have  it  but  for 
nae  yeares,  and  if  they  pay  it  not,  that  S,  shall  have  fee.  ^.  con- 
tioaeth  his  estate  by  one  yeare,  and  after  granteth  his  estate  to  one 
R.  which  H.  Gontinueth  his  estate  by  two  yeares,  and  granteth.  the 
icsidtte  of  the  tearme  to  R.  and  within  the  tearme  of  nine  yeares  the 
plaintifes  in  the  assise  pay  the  hundred  shillings  to  S.  R.  continueth 
hb  possession  after  the  tearme,  and  infeoflfeth  />.  which  infeofieth  the 
M  FurtmaU^  against  whom  and  others,  without  any  claim  or  entry 
nade  by  the  plaintifps,  after  the  nine  yeares  ended,  he  brought  his 
ssBse,  awi  after  adjournment  recovered. 

[z\  10  JS.  3. 39.  and  40.  R.  doth  let  ceruine  lands  to  /.  for  tearme   Mis  &s.ss> 
cf  twdve  yeares,  and  in  suretie  of  his  tearme  he  maketh  a  charter  of  tit  a«.  mi. 
the  fee  upon  coodition,  that  if  be  be  disturl)ed  within  the  tearme»  S^^Sl^r^ 
that  he  cannot  hold  the  lands  untill  the  end  of  the  tearme,  that  then  is«. 
he  shall  hold  the  lands  to  him  and  his  heires  for  ever,  and  seisin  was 
delivered  upon  the  one  charter  and  the  other,  it.  within  the  tearme 
{dowed  and  sowed  the  land,  and  tooke  the  profits  against  the  will  of 
Z  and  /.  upon  this  distoriNU&ce  had  fee  aad  recovered  in  assise. 

^R.%,tit.  Quid  jurU  clamat,  20.  If  a  lease  be  made  for  a  tearme  jt£idMtt!ia 
iqwa  coBditîcm  if  the  lessee  pay  a  certain  summe  within  the  tearme, 
that  then  he  shall  have  fee,  if  he  pay  the  money  he  shall  have  the 
fee,  bat  if  before  the  day  of  payment  the  lessor  levieth  a  fine  to  an* 
ether,  the  lessee  ought  to  attorn  by  protestation,  and  if  he  pay  the 
iMMcy,  the  coQusee  shal  have  it,  and  the  conusee  shall  have  the  rent 
reserved  untill  the  day  of  payment  ;  and  if  land  be  letten  for  tearme 
of  yeares  upon  condition,  that  if  the  lessee  be  ousted  within  the 
tearme  by  the  lessor,  that  he  sli^  have  fee,  if  he  be  ousted,  he  shall 
have  fee  by  the  condition,  and  notwithstanding  he  shall  not  have  any 
asHse,  bat  he  must  have  possession  after  the  ouster,  and  of  this  he 
shall  have  an  assise. 

And  gieiierally  the  bodLes  (*)  are  cited  that  make  a  diversitie  be-   (•)  i«  b.  r. 
tvcen  a  condition  precedent  and  a  condition  subsequent  i4  K.  t.  is.  si». 

And  lastly,  they  cite  Dicr,  [a]  10.  EHz.  281,  and  in  Aiy  and  Ful-  \^^^ 
kf9  case,  PL  Com.  272,  the  opinions  of  Dyer  and  Browne.  W-^i.^ 

Notwithstaiiding  al  this  there  are  those  that  defend  the  opinion 

JJttUttoh  both  by  teasOA  àad  authority.  By  reason»  for  that  by 

the 
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(he  rule  of  law  aliverie  of  seisin  intist  passt  a  pment  freekoH  tpsemo .  * 
person,  and  cannot  give  a  freehold  in  ftUuTOy  as  it  moat  -doe  in  this 
case,  if  after  liverie  of  seisin  made  the  fre^old  and  Inheritmce  ahouM 
not  ptee  presently,  but  expect  nntUl  the  condition  be  perfomied  ; 
and  therefore  if  a  lease  for  yeares  be  made  to  begin  at  Mieàaeimaéi 
the  remainder  over  to  another  in  fee,  if  the  lessor  make  liverie  of 
seina  before  Michaelmaa^  the  liverie  is  voide,  because  if  jt  shoold 
worke  at  all  it  nnust  take  eflfect  presently,  and  cannot  expect. 

Secondly,  they  say  that  when  Ûie  lessor  flfïakes  liverie  to  the  lessee, 
it  cannot  stand  with  any  reason  that  against  his  owne  livene  of  eeisin 
a  freehdd  should  remawe  in  the  lesaor,  seeing  there  ia  a  person  able 
to  take  K.  But  if  a  roan  by  deed  make  a  lease  for  yeares,  the  re- 
mainder to  the  right  heires  of  /.  ^.  and  the  lessor  make  liverie  to  the 
leasee  wecundum/ornimm  ekarU^  this  Uverie  is  voyd,  because  during 
the  life  ef  /.  &  his  right  heire  oannot  take  (for  tumo  eat  héerta  t*-* 
ventis  X  in  that  case  the  freehold  shall  not  remaine  in  tlie  lessor^ 
and  expect  the  death  of  /.  S.  during  the  tearme  ;  for  sdbeit  /.  &  die 
during  the  tearme,  yet  the  remainder  is  void,  because  a  liverie  of 
seisin  cannot  expect. 

And  they  say  further,  that  seeing  all  the  bookes  aforesaid  ro  i  ^  U"^ 
prove  that  such  a  condition  is  good,  and  that  the  livery  L*^^'*  ^'J 
made  to  the  lessee  is  effëctuall,  by  consequence  the  freehcl«^  and  in- 
heritance  must  passe  presently  or  not  at  alL 

And  it  is  not  rare,  say  they,  m  our  bookes  that  words  shall  be 
^nsposed  and  marshalled  so  as  the  feoflfhient  or  grant  may  take  ef^ 
fbct  [^]  As  if  a  man  in  the  moneth  of  Ftéruary  make  a  lease Ibr 
yeares  reaerving  a  yearely  rent  payable  at  the  feasts  of  Saint  Michael 
the  Archangell,  and  the  Annuntiatien  of  our  Lady,  during  the 
tearme,  the  law  (in  this  case  of  reservation)  shall  make  tranapositkA 
ef  the  ^ahls,  viz,  at  the  feasts  of  the  Annunciation^  and  of  Saint 
Michael  Archangel,  that  the  rent  may  be  pmd  yeai«ly  during  the 
teaPBié.  And  so  it  is  ]  in  case  ctf  a  grant  of  an  annuitie.  And 
ftirther  they  take  a  diversité  in  this  case  betweene  a  lease  for  life 
and  a  lease  for  yeares.  For  in  case  of  a  lease  for  life  with  such  a 
condition  to  have  fee,  they  agree  that  the  fee  simple  passeth  not  be- 
fore the  perliMrmance  of  the  condition,  for  that,  the  livery  may  pre- 
sently worke  upon  the  ft^ehold  ;  but  <]aherwise  it  is  in  the  casé  of  a 
lease  for  yeam.  Also  they  take  a  diversitie  between  niheritancea  that 
lie  in  grant  and  inheritances  that  lie  in  Uveiy.  F«r  they  a^ee  tha( 
if  a  man  grant  an  advowson  for  yeares  upon  condition,  that  if  the 
grantee  pay  twenty  shilMngs,  dec  within  the  tearme,  that  then  he 
shall  have  fee,  the  grantee  shall  not  have  fee  uatffl  thaconctitipn  be 
performed.  Et  ne  de  aimitibu».  But  otherwise  it  ia  where  liverie  of 
seisin  is  requisite,  and  therefore,  if  the  king  make  such  a  lease^foi' 
veares  upon  such  a  condition,  the  fee  simple  shall  not  paaaapreaaatlyy 
because  m  that  case  no  livery  is  made. 

They  also  make  severall  answers  to  the  authoritiea  before  cited. 
Tat  as  to  the  case  in  31  £.  1.  they  say  that  either  the  case  ia  mis* 
reported,  or  else  the  law  is  against  the  judgement.  For  the  ease  ia 
but  thift,that  a  man  make  a  lease  of  a  manner  toil. for  twentji  yeares 
and  that  after  the  twentie  yeares  B,  shall  hold  the  naannor  to  hins 
and  hia  heires  by  12  pound  rent,  and  (as  it  must  be  in«eBded)mafc«th 
livery  of  seisin,  in  tlds  case  it  is  cleere  (say  they)  that  B,  halh  a  fee 
simple  mmntenane,  for  there  is  no  condMon-preoedeat  la  the  case. 

As  for  the  ease  in  13  ^  3^  theeasa  (aa  It- is  put  ia.the  boGke>it; 
tet  Jo/m  deMarre  made  a  charter  to  Jôhn  dcBurftddL  fee  simple, 

apd 
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1 4af  H  iM«:^reakiited  itiweoie  them  iàÊttMknJ^But* 
liold  tte  mne  UnemeotB  far  eight  y«an»  and  if  he  did 
^par  *  ^«ndtai  aMtrfcca  at  the  end  of  the  tearmc  tkst  the  Imd 
i  to  «IMn  A  JBwçfin'é  and  his  heirea   In  wfakh  caaei 
«gr  tftty^  Vbutt  is  diiM  itpnghancy  >  £at,  first,  the  charted  of  tfatt 
fsesiiBpie  1MB  «bookitt»  and  ftfteir  iha  mmU  day  it  waâ  oovcnatitcd 
dsè.  dûs  eoveMat  being,  mde  after  the .  charter, 
'  alter  tlie  absoiute  charter^  uat  uptsi  a  coidiâtti  pre- 
;  hin  a  icè  simple  that  had  a  iee  nmplè  before. 
Toatt  tkatftherMces,  Vf  J.  riE.S.  10  ^st.  Mit.! 

49  jÊm.  WÊÊd  ê  A4U)n^  «ây,  that  being  rtghtljr  uudmtood  they  ara 
Kandftav;  ior  iaj|sa  of  these  bookas,  as  aataftly  in  ^.  3.  lo  jftt. 
bV.  il  appearetii  tiiat  there  was  a  charter  maidè  tn  surety  ùf  thé 
WÉI1,  ^faloh«  say  théy«  diost  bè  Intended  thai,  vit.  a  man  maltéth 
atnaefpr  yea^cst  tte  lessee  enters,  and  the  lessor  ma&ibs  a  charter 
totlke  leaicc,  dnd  thereby  doth  grant  ont»  hlin,  that  if  Yiû  pity  itnto 
ito  teaaora  haddfad  nantcs  duii%  the  teantie^  ihàt  t&eb  he  shall 
taa«  «ad  hold  tisa  lands  Uhàihi  and  to  his  heiréa. 

Jm  tids  «àaa,  âay  they,  &ere  need  no  iivtry  4[  seisin^  but  doth 
ennre  as  an  executory  grant  by  increasing  of  the  state,  and  m  that 
caa^  iHthoiR  ^lasstion,  the  fee  simple  passeth  aoc  btfc^  thé  xxAdi- 
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MM  tta«r«fck«  Littlêton  warily  pattath  his  cmof  ati  estate  made 
an  at  one  tialla  by  oat  esbveyaaœ,  aad  a  Itvety  made  therenpto. 
■   ¥0t  iMtinrng  hteielft  hi  the  ^tton  belbre  saith,  that  m  that 
caaa  ndtkoot  a  fiv^ry  oaiMng  ^aMaih  ef  tht  freehold  and  hiheri^ 

And  this  diversity  (say  they)  is  proved  by  books  ;  and  thereopoa 
thcfaltéC^io  In  a  Wilt  of  d««ir«r  the  tanaritvoucfaéd  to  MiAB-t^Mf 

warraMy  ;  tlwè  vcuahee  as  to  part  pMdcd  that  the  hasbaiid  was 
^vta  sthcd  af  any  éstate  Whsfeof  she  ml^  ba  cmdowad  ;  atf  to  thè 
t«Maé  thé  tcftam  t>iaaded  that  h«  tessed  to  the  hi»baad  ia  gjaga 
t^pm  odnditknthât  If  tha  lessor  paid  ten  taarkes  at  a  Oérudne  day, 
OIA  he  mMM  m^nt«r,  and  if  he  fafied  of  paynufnt,  that  the  land 
liiftihl  feiHaliie  Wfhe  htuband  aad  his  heîffed«  which  must  be  faf* 
tended  to  be  done  by  one  entire  act,  and  pleaded  that  he  paid  the 
ncney  at  the  day,  which  is  allowed  to  be  a  good  plea  :  Ergo^  the 
9tt  sSMfM  passed  by  th«  llvér^,  otherwift  the  p)f!a  had  amoutfted  ' 
that  thè  hoabiuld  Was  mtw  si^sed,  hcc  An4  say  dley,  that  it  can^ 
aél  be  Ittteiided  that  the  Judges  ihouid  ba  cf  one  opinion  hi  TrimHt 
teannè,  and  of  anothef  opinion  ia  J^hùilmûêêe  tef  m  in  the  same 
yealt,  Md  Ihftl^lbrft  (they  hold)  thei^  saveraU  opinions  are  m  res- 
pect of  the  said  dîverûtie  of  the  cases.  ^ 

[<*198        tit  gatt.  90.   A  tehant  by  the  cortesie  made  a  lease   c«3  ss  k.s.  at. 
iat  yaki^  and  ih  sorety  of  thé  téarme,  dec  made  a  charter  m  fee  s*^^ 
ëitt^ie,  and  made  livety  ^according  to  the  charter  (note  a  spedali 
.  ^  inéntioÉi  ihade  of  livery  hi  this  case)  ;  And  iwue  being  taken 
a.  J  In  art  assise,  whether  the  tenant  by  the  courtasie  demised 
lb  iet^  upon  the  special  matter  foand,  it  was  adjudged  that  a  fee 
ttaipic  pasaed,  ànd  that  thé  heirfe  might  enter  fef  a  forfeiture,  which, 
jdy  Aey,  hi  c«ac  of  Kvery  is  an  eitpréssa  judgement  hi  the  pofait 
Jrttâng  with  theopiifioa  of  LitUttêtK 

f ^  ^  ^         against  one      lands   c/]  43E.S.  m. 

whidi  hcc  held  for  tearme  of  yeares,  Belknap  pleaded  thus  far  the 
défendant  :  that  the  defendant  was  seised  in  fee,  and  infeoflfed  the 

plaintt&y 
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pUintife,  ice.  âàd  after  the  plaintife  Âemiied  the  lend  b«ek  M^fmbam 
to  the  defendant  for  yeares  upon  condition,  that  if  the  «iefendai&t 
paid  certaine  moaey^  &c  that  then  the  defendant  might  retaine  the 
land  to  him  and  to  his  heires,  and  if  not,  the  plaintife  mlçkt  eater* 
Bcc  and  pleaded  that  the  tearme  endured,  and  that  the  day  of  pay*^ 
nent  was  not  come,  and  demanded  judgement,  if  the  plaintife  may 
maintaine  an  action  of  waste,-  inasmuch  as  the  defendant  had  now  a 
fee  simple»  and  shewed  forth  the  indenture  of  lease  with  the  condi'* 
tlon  (which  agreeth  with  LiuUtoiCs  case)  all  being  dooe  at  one 
time,  and  by  one  deed,  and  a  livery  intended,  and  with  IMtle- 
renV  opmion  alsa  It  is  true,  say  they,  that  CmfftndM  nccwtnwpll 
{^liAii.|Li^  with  the  plaintife  offered  to  demurre,  but  never  proceedecL  (ir) 
Vide  20  AaB.ftL  20. 

Other  authorities  they  cite,  but  these  (as  I  take  it)  are  the  prin- 
cipal!, and  therefore  for  avoyding  of  tediousnesse,  having^  I  feaie 
beene  too  long  upon  this  point,  the  others  I  omit  Only  this  they 
adde,  that  Littleton  had  scene  and  considered  of  the  said  bcnkes» 
and  have  set  downe  his  opinion  where  livery  of  seisin  is  made  upoo  a 
conveyance  made  at  one  time,  as  hath  beene  said,  that  he  hath  fee 
simple  conditional!. 

J>j|^«J^JjJ^  Bénigne  lector^  utere  tuo  judicioy  nihil  enim^  intfiedio.  Conditio 

(i>7er4S.l1o«r.  benrjicialia  qu£  êtatum  construit  bénigne  aecunditm  verborum  in- 
tentionem  eêt  interpretanda^  odioga  autem  qu£  êtatum  delimit 
stricjtè  gecundum  verborum  pro/irietatem  eêt  acci/denda* 

A  lease  is  made  to  a  man  and  a  woman  for  their  lives  upon  condi- 
tion, that  which  of  them  two  shall  first  marry,  that  one  shall  have 
fee,  they  entermarry,  neither  of  them  shall  have  fee,  for  the  in* 
certainty. 

ffto.4n.t.  Note,  if  the  condition  be  to  increase  an  estate  (that  is  to  say)  to 

Aacsoct.^)  hzve  fee  upon  payment  of  money  to  the  lessor  or  his  heires  at  a  cei^ 
taine  day,  befiôre  the  day  the  lessor  is  attainted  of  treason  or  felony, 
and  also  before  the  day  b  executed,  now  is  the  condition  become 
'  impossible  by  the  act  and  offence  of  the  lessor,  and  yet  the  lessee 
shall  not  have  fee,  because  a  precedent  condition  to  encrease  an 
estate  must  be  performed,  and  if  it  become  impossible,  no  estate 
shalrise. 


Ti.Co^Jwwwi'mg  "  Pur  ceo  que  le  grantor  ne  fioet  entrer^  is^c*^  Regularly  when 
5»??*"'**"  «ny  man  will  take  advantage  of  a  condition,  if  bee  may  enter  hee 
4SBcp>is:iK)       must  enter,  and  when  he  cannot  enter  he  must  make  a  claime,  and 

the  reason  is,  for  that  a  free-hold  and  inheritance  shall  not  cease 

without  entry  or  clayme,  and  also  the  feoffor  or  grantor  may  waive 

the  condition  at  his  pleasure.^ 

As  if  a  man  grant  an  advowson  to  a  man  and  to  his  heires  upon 
Uttfrtoa       condition,  that  if  the  grantc»-,  &c  pay  20  pound  on  such  a  day,  &c 
^  cap.  vukhi.  q£  ^jjg  grantee  shall  cease  or  be  utterly  vdd,  (1)  the  grantar 

payeth  the  money,  yet  the  state  is  not  revested  in  the  grantor  before 
M^toy»  a  claime,  and  that  claim  must  be  made  at  the  church,  [d]  And 
ÎSî^  *  ***     so  it  is  of  a  reversion  or  remainder  of  a  rent,  or  common,  or  tlie  like, 

there  must  be  a  claime  before  the  state  be  revested  in  the  grantor  by 

force  of  the  condition,  and  that  claime  must  be  made  upon  the  land. 
4ft  E.I.  !•  ji  fortiori^  in  cfise  of  a  feoffment  which  passeth  by  livery  of  seisio, 

the^e  must  be  a  re-entry  by  foixe  of  the  condition  before  the  state 

be  voyd. 

(1)  Acc;  2.  And.  8. 


lib.  J. 


upon  Conditio^. 


Ha  mm  faasgsiaBtE  âod  éèlleih  Ixoàhf  deed  indented  and  fairoUed 
vidi  a^lrmso,  that  if  the  bargainer  pay^  fix.  that  then  the  state 
lèaU  oeaae  and  he  void,  he  payeth  the  money,  the  state  is  not  revested 
m  the  bargainer  before  a  re-entry,  (2)  and  so  it  is  if  a  bargain  and 
sale  be  madie  of  a  réversion»  remainder,  advowson,  rent,  common^ 
Ice  And  so  it  is  if  lands  bee  devised  to  a  man  and  to  his  heirs  upon 
conditkn,  thai  if  the  devisee  pay  not  20  pound  at  such  a  day,  that 
biseitate  shall  cease  and  be  void,  the  money  is  not  paid,  the  state 
iWlw*  be  vested  m  the  heir  before  an  entry.  And  so  it  is  of  the 
leyeraop  cr  remainder,  an  advowson,  rent,  common,  or  the  like.  (3) 
Bot  the  said  rule  hath  divers  exceptions.  First,  in  this  present 
i  of  L»Utte$on^  fat  that  he  can  make  no  entry,  he  shall  not  be 
I  to  make  any  clairoe  to  the  reversion  :  for  seeing  by  construe- 
lioa  of  law  the  freehold  and  inheritance  passeth  mainterumt  out  of 
the  lesaor  ;  by  the  like  construction,  tBe  freehold  and  inheritance  by 
tlic  dsfiuilt  of  the  lessee  shall  be  revested  in  the  Lessw  without  entrie 
cr  daimc 

3.  If  1  grant  a  rent  charge  in  fee  out  of  my  land  upon  condition, 
tSiere  if  the  cooditkn  be  broken,  the  rent  shall  be  extinct  in  my  land, 

I  (that  am  in  possession  of  the  land)  need  make  no  claime 
I  the  land,  and  therefore  the  law  shall  adjudge  the  rent  vmàa 
wkhoot  any  claime. 

3L  If  a  man  make  a  feoffment  unto  me  in  fee  upon  condition  that 
I  shaU  pay  onto  him  20  pound  at  a  day,  &c.  before  the  day  I  let 
roi  Q  1  uDto  him  the  land  for  yearns,  reserving  a  rent,  and  after 
l^ilo,  D.J  of  payment,  the  fenfifee  shall  retaine  the  land  to  him 
sad  to  his  heirs,  and  the  rent  is  determined  and  extinct,  for  that  the 
£eoflbr  could  not  enter,  nor  need  not  claime  upon  the  land,  for  that  he 
himseUb  was  in  possession,  and  the  condition  being  coilaterall  is  not 
nspcnded  by  the  lease,  otherwise  it  is  of  rent  reserved. 

4.  If  a  man  by  his  deed  in  consideration  of  fatherly  love,  &c.  co- 
venant to  stand  seised  to  the  use  of  himselfe  for  life,  and  after  his  de- 
cease to  the  use  of  his  eldest  sonne  in  taile,  the  remauider  to  his 
second  scone  in  taile,  the  remainder  to  his  third  sonne  in  fee,  with  a 
fumnêO  d  revocation,  &c.  the  father  doth  make  a  revocation  ac- 
cording to  the  /traviéOy  the  whole  estate  is  maintenaru  revested  in 
him  without  entry  or  claime  for  the  cause  aforesaid. 


Sect  350^ 

Sfa-HHh 


ftB«p.94.•.h. 
i.S«k  t.) 


Tid.  Lik.  1.  r«w 

174.  J)%*icue. 
SO  S.4.1S.  19. 


t\.  

SOK.4.19. 


90  E.  4. 19. 
90  B.  7.4.b. 
(4aep.5S.) 
(iBep.  97.) 


Lib.  1.174* 

(Pârl.  Rot  237. 
a.  SM.  b.  Ant. 
SU«t.) 


•*  Le  grantee  ad  uneore  title  fiur  3  By  this  it  appeareth  that 
aSnt  the  lessee  had  pro  temfior  a  fee  simple,  yet  after  that  fee  sim- 
ple is  devested  out  of  him,  and  vested  in  the  lessor,  he  shall  hold  the 
laads  for  three  yeares  by  the  expresse  limitation  of  the  parties. 

If  a  man  make  a  lease  for  40  years,  the  lessee  afterwards  taketh  a 
lease  for  20  yeares  upon  condition  that  if  he  doth  such  an  act,  that 
then  the  lease  for  20  years  shall  be  void,  and  after  the  lessee  breake 
the  condition,  by  force  where<^  the  second  lease  is  void,  notwith- 
standing the  lease  for  40  yeares  is  surrendered,  f<x>  the  condition  was 
annexed  to  the  lease  for  20  yeares,  but  the  surrender  was  absolute. 
So  it  is  if  a  man  make  a  lease  for  40  yeares,  and  the  lessor  grant  the 
reversion  to  the  lessee  upon  condition,  and  after  the  condition  is 
broken,  the  tearme  was  absolutely  surrendered.  And  the  diversitie 
is  when  the  lessor  grants  the  reversion  to  the  lessee  upon  condition, 
and  when  the  lessee  grants  or  surrenders  his  estate  to  the  lessor;  for, 
acooditim  annexed  to  a  surrender  Quay  revest  the  particular  estate, 

'  because 


PL  Com,  in 
Fnlmentmé't 
case  107.  b. 
CS  Roil.  Abr. 
404,49«,49T 
498,  499.) 
(5  Rej».  11.  a. 
lRolLAl»w412.} 


TE.  4. 99. 
14  E.4.  6. 
45  E.S. 


(3)CSeeiroCem3 


<3)  [See  Note  121] 


Lib.  3.   Cap.  5.  Of  Eslalts 


Sect  351,352. 


beftMsé  the  iorreildéif  h  oooflitknalL  fiift  vUfes  dw  Ksmf  gritbts 
the  revtrsion  to  the  katee  i^ion  conditkti,  there  Uie  amditiflu  is  <n« 
nexed  to  theremtka*  and  the  surrender  absoliite.  (1) 

A  gardian  m  chivalrie  took  a  fooffinent  of  the  ibfnt  wkhm  age 
diat  was  hi  hU  ward,  and  the  -failiaot  brooght  an  mte*  and  i£m 
gardian  diall  be  adjudged  a  difeseîaur»  which  pMreth  that  the  fe«ff- 
meat  as  against  the  iiiâxit  was  royd,  and  ytt  hj  acee^tanoe  thereof 
the  interest  of  the  gardiafi  was  samsndred. 

A  man  raaketh  a  leatfe  for  tearme  of  life  by  deed,  tesuMts^  ttea 
first  seven  yeares  a  rose,  and  if  the  lessee  will  hold  the  tawl  alkertho 
•even  yeares,  to  fny  a  rent  in  nonesr;  the  leawee  urill  fiec  hold  ofier, 
but  surrender  liis  tearme  :in  this  case  in  jvidgement  of  lanlr  he  fmà 
bnt  a  tearme  for  seven  ycaret.  And  so  it  Is  if  a  man  asiike  a  lease 
for  life)  and  if  the  lessee  within  one  yoare  pay  t»t  60  éhittteigft,  thai 
he  shall  have  but  a  tearme  for  two  yeares,  if  hiee  paiy  not  the  money 
the  esute  fer  Ufe  is  detetmhiedi  and  he  shall  have  the  lawd  but  fer 
two  yeares. 

Cfo  €§t  bone  firocfe  adonfueê^  que  U  rever^ûtt  eèt  in  /«y,  CJ^r.*' 
Here  is  hnplyed  that  no  man  can  have  ân  action  of  waMe,  unlesse  the 
réversion  be  in  him,  and  by  the  auChoritie  of  oar  author  th^  teâsûn 
of  a  case,  and  well  applyed,  is  a  good  proofe  in  law.  (3) 


Sect  351. 


•  E.  S.An.39s/ 


S0IL9.S7. 


BUT  in  «Qoh  OMOd  of  feofitaènt 
upon  eondStion,  whoi«  ttao  fh»f- 
fbr  may  la'wfiiHjr  enter  for  tko  condi- 
tion broken,  &e.  there  the  feofibr 
hath  not  the  freehold  before  his  en- 
trie,  &e.  (3) 

This  upon  that  which  hath  beene  said  is  evident,  and  needeth  no 
further  explanation. 


IkM  ES  m  Hds  eascB  di  feofmmU 
m  fJLsur  eoniition^  Van  Ufeôff&r  p&it 
toyalmetU  e$%tnr  pur  le  condition  en- 
fréint$&e.   •  tale  feoffor    ad  le 
Jranktétiement  deûant  eon  enirie,  &e. 


Sect.  353. 


JTEMj  8i  feoffment  90H  fait  ênr 
tid  eoniUio%j  fu$  tefeafee  éone^ 
ruUterre  alfe^ff&t,  et  a  lafeme  id 
feoffor^  a  met  et ttner  a  etix^  dales 
hetres  iel&ur  deux  eorpê  etigendreê^ 
èt  put  dtfdvU  de  lid  issùey  le  remain- 
der al  droit  hdree  le  feoffor.  En  ceo 
cos  si  le  baron  devjf^  vivant  lafeme, 
devant  aecun  egtaU  en  le  toile  faU  a 
euxj  ^  &e.  donpUB  dott  Ufeeffèeper 

la 


ALSO  if  a  fooffineat  be  msAe 
upon  MHsh  eottditioti  fliatthe 
feoflfee  litaA  gite  the  hind  to  the 
feolfbr,  and  to  the  VfiFe  of  the 
feoffor,  to  have  and  to  hold  to 
them  and  to  the  heires  of  their  two 
bodjes  engendred,  and  for  default  of 
aueh  ifiaue^  the  remainder  to  the  right 
heires  of  the  feoffor.  la  this  eai^  if 
the  httflband  dyetb,  Uvii^  ikt  wife, 

before 


*  la^ou  in  L.  and  M.  and  Rob. 

(1)  See  also  Dyer  143.  2  RoU.  Abr.  495.       (3)  [Sec  Note  123.] 

(2)  [See  Note  122  ]  *  ^c.  not  in  L.  and  II  nor  J2oh* 


UkS. 


upon  Condition. 


Sect  35A 


bef^TO  aay  estate  in  taile  made  onto 
tfaein,  ête.  then  ought  the  feoffee  hj 
the  law  to  make  an  estate  to  the  wua 
as  neer  the  eondition,  and  àl$9  M 
neere  to  the  entent  of  the  eondition 
as  he  maj  make  it,  (1)  that  is  to  say, 
to  let  the  land  to  the  vife  for  terme 
life  without  imyeaehment  of 
waste,  (i)  the  remainder  after  his 
decease  to  the  beires  of  the  body  of 
her  husband  on  her  begotten,  (5) 
and  for  default  of  such  issue,  the  re- 
mainder to  the  right  heires  of  the 
husband.  And  the  cause  why  Uio 
lease  shall  bee  in  this  case  to  Uie 
wife  alone  without  impeachment  of 
waste  is,  for  that  thi)  condition  is^ 
that  the  estate  shal  be  made  to  thç 
husband  and  ta  his  wife  in  taile. 
And  if  sueh  estate  had  boon  nuidojB 
the  Kfe  of  the  husband,  then  after 
the  death  of  the  husband  shoe  should 
hare  had  an  estate  in  taile,  which 
estate  is  without  impeaehmeat  of 
waste.  And  so  it  is  reason,  that  aa 
neare  as  a  man  can  make  the  estate 
to  the  intent  of  the  condition,  &c. 
that  it  should  bee  made,  &c.  albeit  she  cannot  have  estate  in  taile,  as  she 
liaTe  had  if  the  ^ift  in  taile  had  b«en  made  to  her  husband  and  ta 
her  in  the  life  of  her  husband,  lie. 


kits  fÊârÊ  ettmtê  m  Imftme  ey  fns 
ItcoécMm^  et  mupf  eg  frea  l^tnieni 
k  k  comiStkm  qne  9  poH  fwrt^  eesf- 
Wffmr,  de.  lesser  la  terre  al  femme 
pv  terme  de  rie  sans  impeachment  ie 
vntf,l€  remainder  après  son  decease  a 
2»  hàres  de  f  corps  sa  baron  de  hig 
fËgpiireSy  et  pur  defattU  de  ikl  issue^ 
k  remamder  al  droit  heires  le  baron^ 
El  la  esmem  peut  foe  le  lease  serra  en 
tedeas  a  la  feme  sole  sans  impsoeh- 
mnU  de  mut,  est  purceo  queleeon- 
ëHsnesi^  ^tse  FeslaU  serfafait  al 
baron  et  si  sa  feme  en  \  taile.  Et  si 
Hdeslate  ust  este  fait  enU  rneU  ba^ 
roa,  dpiigw^  après  le  mort  le  baron 
dinst  €wc  estate eaienle  taiU;  gml 
cstole  est  sans  impeachment  de  wast. 
Etissint  U  est  reason^que  cy  près  que 
hsm0  pait  faire  estate  a  Ventent  de 
coadjfÎDn,  &e.  q/ne  il  serrait  $/atf ,  &e. 
fi— mi  .§ma  ^  d  ne  poil  aver  estate 
em  \  UtUa  ^oems  et  ^*puissoit  aver  si 
kêoneen  leêaOenst  estrefaUajj 
M  Wron  et  \i  a  lug  en  le  vie  \i  sa 


UK  le/rnsfee  dencroy  kstc,'*  Hene  is  no  time  limited,  there- 
ibre  t)ie  feciSee  by  the  law  hath  time  daring  his  life,  unlesse 


DyvrMEKx; 
Drer.  311.  b. 

r^lO^  1  he  be  hastened  by  the  request  of  the  feo»>r  or  the  heifcs  of  Î4  Ê.V9. 

a- J  1^  ^p^^     Littkion saifth  im  the  next  sectxm.  iib>8./o.Tg,so^ 

8l<  n  ScMiMNr 

(Aatf SOI.  W  t  M  Abr.  43».  1 M  Alr.««,«i5.  a?  Eep!!».) 

*•  5f  te  baron  devie^  life.**  But  in  this  case,  if  the  feoflfcc  dycth  »7.) 
before  any  feoSnient  made,  then  is  the  condition  broken,  because  he 
nia4e  i)oc  the  estates,  &c.  within  the  time  prescribed  by  the  law.  Bui; 
if  the  Iboflhient  bee  made  upon  condition  that  the  feoffee  before  Uie 
feast  of  St.  MichaetXhe^  Archangel!  next  fallowing  give  the  land  to  the 
and  to  his  wife  in  taile,  tU  supra,  ajid  before  the  day  the 

feoffee 


15  H.  7.  13. 
33  H.  6.S0»27. 

f  £iix.D]w  aas. 

PI.  Coca,  45fl|. 
Iib.9i.Skm 
Scirni9r  Cmnf 

(Si«t.S34.) 


•fia  emrps  de  ion  harm  et  de  kt^.  engtndree^  %  el-^il  in  L  and  M.  and  Roh 

îbL.  and  M.  and  Boh.  *  '   

tàr  aad«a  in  1^  and  M.  and  Rob. 
I  m  fwi  ed  ew^  in       and  M.  and 


i  le  added  in  L.  and  M.  anà  Roh. 


iK^  in  L.  an4  K«  n^  9oh. 


[See  Note 


el — il  in  Is.  and  M.  and  Roh. 
ff  êa^^^em  in  L  and  M.  and  Uoh. 
^  a  Mt  in  L.  and  M.  and  Roh. 
44*  m^iom  ia    and  M.  and  Roh. 


(3>C^e  Note  126.] 


lAb*  3.   Cap.  5. 


or  Estates 


Sect.  35S 


(iRolLAbr. 

Ant.  M.  ft.) 

fRep.7P.a. 
Bcf.3d.bs) 


feoffise  dkth,  the  state  of  the  hdre  of  the  feofibe  •hall  be  abaolate» 

because  a  certaine  time  is  limited  by  the  mutual  agreement  of  the 
parties,  within  which  time  the  condition  becommeth  impossible  by 
the  act  of  God,  as  hath  been  said  before,  and  therefore  it  is  neces- 
sary when  a  day  is  limited,  to  adde  to  the  condition,  that  the  feolfee 
or  his  heires  doe  perforroe  the  condition  ;  but  when  no  time  is 
limited,  then  the  feollee  at  his  perill  must  performe  the  condition 
during  his  life  (although  there  be  no  request  made)  or  else  the  feo^ 
for  or  his  heires  may  re-enter. 

"  Fait  a  eux^  l^c**  Here  the  (^c.)  implyeth  according  to  the 
conditicn  with  the  remainder  over» 


•7B.S. 
Bower  13S. 


wSR'eMeiibl 
fifiqp.SO.b'} 

(1  BoU.  Abr.  4fS.) 


wriTsiftieabl 


TO. 
b.) 


feoffor  a  Ufeme^  iflV."  Here  it  appeareth  that  albeit  the 
ft  me  bee  a  stranger,  yet  the  feolfee  is  not  bound  to  make  it  within 
convenient  time,  because  the  feoffor  who  is  privy  to  the  cooditioa  ia 
to  take  jointly  with  her.  And  so  it  is  if  the  condition  ^  roi  Q  Ht 
enfeolfe  the  feoffiA-,  and  an  estranger,  the  feoifee  hath  time  L-^*^^* 
during  his  life,  unlesse  he  be  hastened  by  request  Otherwise  it  is 
(as  hath  beene  sûd)  where  the  condition  is  to  enfoofiëe  a  stranger  or 
strangers  onely. 

If  a  man  make  a  feoffment  in  fee,  upon  con<!tition  that  the  feoflee 
shall  make  a  gift  in  taile  to  the  feofibr,  the  remainder  to  a  stranger 
in  fee,  there  the  féolfee  hath  time  during  his  life,  as  is  aforesaid,  be* 
cause  the  feoffor  who  is  partie,  and  privy  to  the  condition,  is  to  take 
the  first  estate.  But  if  the  condition  were  to  make  a  gift  in  taile  to 
a  stranger,  the  remainder  to  the  feoffor  in  fee»  there  the  feofiee 
ought  to  doe  it  in  convenient  time,  for  that  the  stranger  is  not  privy 
to  the  condition,  and  he  ought  to  have  the  profits  presently,  as  before 
hath  beene  said. 


(Ant.Sl.bO 


ORoil.'Abr. 
4M.  PWw.r.ft. 
Dyer  4i.  a.) 


SO  ILS.  tit. 
CoBdte.  Br.  190. 
V.3S.R.S.  tit. 
JdDt  Br.  68. 


De  faire  estate  al  feme  cy  fires  le  condition^  et  auxy  ey  fire9 
Ventent  del  condition  que  il  fioip  ftdre^  ts'e." 

./f.infeoffe  iS.upon  condition  that  B,  shall  make  an  estate  in  frank- 
manage  to  C.  with  one  such  as  is  the  daughter  of  the  feofibr  ;  in 
this  case  he  cannot  make  an  estate  in  fraukmariage,  because  the 
estate  must  move  from  the  feoflfee,  and  the  daughter  is  not  of  his 
blood,  but  yet  he  must  make  an  estate  to  them  for  thdr  lives,  for 
tMs  is  as  neer  the  condition  as  he  can.  And  so  it  is  if  the  condîtion 
be,  to  make  to  A,  (which  is  a  meer  layman)  an  estate  in  frankal- 
moigne,  yet  must  he  make  an  estate  to  him  for  his  life  ;  for  the  rea- 
son here  yeelded  by  Littleton, 

A  diversitie  is  to  be  understood  between  conditions  tliat  are  to 
create  an  estate,  and  conditions  that  are  to  destroy  an  estate:  for  here 
it  appeareth,  that  a  condition  that  is  to  create  an  estate,  is  to  be 
performed  by  construction  of  law,  as  neere  the  condition  as  may  be, 
and  according  to  the  entent  and  meaning  of  the  condition,  albeit 
the  letter  and  words  of  the  condition  cannot  be  performed:  but 
otherwise  it  is  of  a  condition  that  destroyeth  an  estate,  for  that  is  to 
be  taken  strictly,  unlesse  it  be  in  certaine  speciall  cases  :  and  of  this 
somewhat  hath  beene  said  before  in  this  chapter. 

As  if  a  man  mortgage  his  land  to  W.  upon  condition,  that  if  the 
morgagcor  and  /.  &  pay  twenty  shillings  at  such  a  day  to  the  mor- 
gagee,  tiiat  then  he  shall  re-enter,  the  morgageor  dieth  before  the 
day,  /.  paies  the  money  to  the  morgagee,  this  is  a  good  perform- 
ance of  the  coodition,  a&d  yet  the  letter  of  the  cooditics)  is  not  per- 

foroicd. 


upon  OmditiDn. 


(1  R«||.Abr.4Sta 


Ite  if  die  morgageor  had  been  albe  at  the  day*  and  he 
Mdé  not  pftf  the  meeey*  but  Teliued  to  pay  the  same,  and  /•  & 
aine  had  tmdred  the  money,  the  morgagee  might  have  reibsed  it. 
Bat  if  a  man  make  a  lease  to  two  for  yeares,  with  a  firoviw^  if  the 
lesMes  dye  during  the  tearm,  the  lessor  shall  re-enter,  one  lessee 
afien  his  part  and  dye,  the  other  lessee  caiittot  re-enter,  but  the  as- 
r  shall  enjoy  the  tearm  so  long  as  the  survivor  liveth,  and  the 
0,  becaniae  the  lease  by  the  flroviêé  is  not  lo  cease  til  both  be 
Bat  m  the  former  case,  albek  the  morgageor  be  dead,  yeC 
the  act  of  Ood  a&aB  not  doable  /.  8.  to  pay  tke  money,  for  thereby 
tike  morgagee  receives  no  pref iidice.  And  so  it  k|  in  that  case,  tf 
L  S.  had  died  before  the  day,  the  morgageor  might  hav^  paid  it. 

And  here  is  to  be  observed  a  diversity  when  the  feoffe^  dyeth,  for       jj;  fe*?^ 
then  (as  hath  been  said)  the  condition  is  broken,  and  when  the  feof-  sÏÏÏï'^ 
for  dTctb,  for  then  the  estate  is  to  be  made  as  neer  the  intent  of  the 
€«a£tioa  as  may  be 

•*  jfl  fcmt  ftitr  terme  de  «z  vie  êtms  imfieachment  dé  waat.^ 
VLetfi  it  appearcth,  that  tMs  estate  for  life  ought  to  be  without  im- 
peacfaBKtttef  wast,  aâd  yet  if  the  wife  doth  accept  of  any  estate  for 
fife  widsoDt  this  ctaase,  without  impeachment  of  waijt,  k  is  good, 
hecanse  tfce  stale  kâ  life  is  the  substance  of  the  grant,  and  Che  pri- 
nkee  to  be  witheet  impeachment  of  wast  is  coUaterall,  and  onely  XSi^i^imm^ 
ior  the  benefit  of  the  wtfe,  and  the  omission  of  it  onely  for  the  benefit  aSfliSMpra. 
cfdieheiie.  (1)  iî^r  *"* 

Alio  if  the  wife  take  husband  before  request  made,  and  then  they  q^^'J^) 
f^^M.     '-I  make  request,  and  the  state  is  fuade  to  the  husband  and  ^ 
L^^*^*  ^  J  wife,  during;  the  life  of  the  wife,  this  is  a  good  perform- 
ance of  the  condition,  albeit  the  estate  be  made  to  the  husband  and 
vife,  trliereXi^/e/s»saithitis  tobemadetothe  wife,  butitisaH 
ene  in  substance,  seeing  that  the  limitation  is  during  the  life  of  the 

"Wife. 

"  SaunMÙnJUacbment  dewm^t"  Maque  im/tetittone  vasti^  (that 
is)  without  any  challenge  or  impeachment  of  waste,  and  by  iarce   ^  j„  „  nepoitf 
hcreof^the  lessee  may  cut  dpwne  the  trees  and  convert  them  to  his   libw  n.jS^s3. 
avoeuse.    Otherwise  it  is  ^  the  words  were  MF»7t«2ff^eacAmntr>krr  ^«-li»*-*^ 
asatn  aetion  de  vntêt^  for  then  the  discharge  ext^ds  but  to  the  ac- 
tion, and  not  to  the  trees  themselves,  and  in  ihat  case  the  lessor 
shall  have  them  (1). 

And  it  is  to  be  observed,  that  afiber  the  decease  of  the  husband 
dte  state  is  not  to  be  made  to  the  wife  and  the  heires  .of  her  body  by  ^  ^ 

her  late  husband  ingendred,  and  so  to  have  an  estate  of  inheritance 
as  she  should  have  had  by  survivor,  the  estate  had  bin  made  ac- 
cording to  the  condition,  but  only  an  estate  for  life  without  impeach- 
ment ef  wast,  &C.  for  that  by  the  authoritie  of  Littleton  is  not  so 
ncere  the  intent  of  the  condition  as  the  case  that  LittletQn  putteth. 
But  I  will  seaYxh  no  fui*tber  into  this  case,  but  leave  it  to  the  learned 
and  judicious  reader. 

•*  £t  mitree  eon  deceaee  a  Us  heiret  del  corfie  le  baron  de  luy  (^V^'^^^ 

Note  here,  admit  that  there  were  two  issues  in  taile,  the  remainder 
sfaal  presently  rest  snly  in  the  eldest,  and  yet  if  hee  dieth  without 
issue,  it  thMfier formam donivest  in  the  youngest,  as  hath  beene  said 

in 

(1;  [See  Krte  IST.]  (1)  [See  Note  128.] 

Vol,  II.  r 


US.  3;   Cap.  if. 


Of  Esâtés 


Sect  353,  35 


in  the  chapter  of  Estate  taile  :  (2)  and  so  it  is  tacitè  proved  Here. 
fc^  otherwise  the  condition  (if  there  were  two  issues)  coold  not  be 
.  penormed. 

Sect.  353. 

J^TEMen  eut  ease  siUharan  etla  A  LSO  in  this  ease  if  the  bmlMUi 
feme  ant  tMUf ,  et  Ateiont  decant  J\  and  wife  haye  issue,  and  die  h* 
U  done  en  le  taUefait  a  euxy  &e*  Aon-  fore  the  ^ft  in  taile  made  to  then 
gtifs  lefeoffu  dott faire  estate  al  issue  &e.  then  the  feoffee  ought  to  màk 
et  a  lea  hêtres  de  carps  sm  pert  et  son  an  estate  to  the  issue,  and  to  tl 
mere  engendres^  et  pur  dtfauU  de  ttel  heires  of  the  body  of  his  father  an 
issue^  le  remainder  a  les  droit  heires  his  mother  begotten,  and  for  defau] 
le  barott^  &e.  Et  mesme  la  Ug  est  en  of  such  issue,  &c.  the  remainder  t 
aiders  eases  semblables^  Et  si  tiel  the  right  heires  of  the  husband,  &i 
feoffee  ne  voet  faire  tiel  estate^  &c.  And  Uie  same  law  is  in  other  lik 
quant  il  est  reasonablemtnt  requise  eases:  and  if  such  a  feoffee  will  no 
per  eux  que  devoyent  aver  estate  per  take  such  estate,  &c.  when  he  is  res 
force  de  U  condition  J  &e.donque  poet  sonably  required  by  them  whicl 
le  feoffor  ou  ses  hêtre»  entrer*.  ought  to  baye  the  state  by  force  o 

the  condition,  &c.  then  may  th( 
feoffor  or  his  heires  enter. 

lf\Uji/^Til  M  reoêonablement  requite  fier  eux  queux  devoy- 
%J  ent  aver  ettate  fier  force  de  le  condition.**   Note  here  ît  ap- 
(9  BciN  71.^79.)  peareth,  that  the  feoiiee  hath  time  daring  hb  life  to  make 

the  estate*  unlesse  he  be  reasonably  reqmred  by  them  that  are  to 
take  the  estate.  This  is  to  be  intended  of  parties  or  privies,  and  not 
«f  meere  strangers,  for  there  (as  hath  beene  said)  the  sute  must  be 
made  in  convenient  time. 

And  concerning  the  request  it  is  to  be  knowne,  that  when  the  re- 
quest is  made,  the  party  or  privy  must  request  the  feolFee  at  a  time 
certain  to  be  upon  the  land,  and  to  make  the  state  according  to  the 
condition,  for  seeing  no  time  certain  is  prescribed  for  the  making  of 
'Sg9,w.\.)  the  state,  and  it  is  incertain  when  the  request  shall  bee  made,  such 
request  and  notice  must  be  made  as  hath  bin  said  before  in  this  chap- 
ter. And  of  this  section,  with  the  (ti'f.)  there  needeth  not,  upon 
that  which  hath  beene  said,  any  farther  explication. 


Sect.  354.  [220.  b.] 

feoffment  bee  made 
condition,  that  if  the  feof- 
re-enfeoffe  many  men,  to 
eux  luiTO 

•  €ifci«aided  in  U  and  M.  and  Roh.  f  re4nfeofera'^fi9jera^  Lw  and  M.  and  Roh. 

(à)  Si$e  1  Hep.  $5)  3  llèp:  61!  I'l-  R'ep.  00.  «id  the  note  page      in  Mr.  l>ouglai*«  Beportt. 


Lib.  S. 


'Sect.  355. 


ret  a  lour  hein» a  fonts  jaurSj  A 
MX  que  deroient  mer  estate 
éecani  aseun  atatefait  a 
OÊXy  dom^ue  doit  If  feoff u  faire  es- 
We  ol  hdre  etbiy  que  sureesquist  de 
aur,  a  aver  et  tener  abiy  et  a  Us 
lores  eduy  que  suTvesquist\. 


have  and  to  hold  to  them  and  to  their 
heirs  for  eyer,  &  all  they  whieh 
ought  to  haye  estate  dye  before  any 
estate  made  to  them,  then  ought  the 
feoffee  to  make  estate  to  the  heire  ol 
him  whieh  suryiyes  of  them,  to  have 
and  to  hold  to  him  and  to  the  heires 
of  him,  whieh  surviyeth  (1). 


UJE  le fi^fftt  reHnfetffera phiwrn homes'*   By  the  re-feoff-  (t Bep. to.) 
ment  it  is  implied  to  be  made  to  the  feoflfors,  for  a  feoffement 
•ver  to  strangers  cannot  be  said  a  re-feofiement,  and  if  the 
should  be  made  over  to  strang;erB  onelj,  then,  as  hath 
often  said,  it  most  be  made  in  convenient  time. 

•*  M  heire  celuy  gue  survesgtdat^  a  aver  ^  tener  aluy  ale9 
heires  eeluy  que  êurvesquUt**  Hereupon  questions  have  beene 
asade,  wfaerefoe  the  habendum  is  not  to  the  hdres  of  the  heire,  and 
§Bt  what  reason  it  is  by  Littleton  limited  to  the  heires  of  the  survi- 
vor. And  the  cause  is,  for  that  if  it  were  made  to  the  heires  of  the 
heire,  then  some  persons  by  possibility  should  be  inheritable  to  the 
land,  which  should  not  have  inherited  if  the  estate  had  beene  made  to 
the  sorvivor  and  his  heires,  and  consequently  the  condition  broken. 

For  example,  if  the  survivor  tooke  to  wife  Alice  Fairejield^  in  thb  (ibu.  i& 
case  if  the  limitatioD  were  . to  the  sonne  and  his  heires,  then  if  the 
Sonne  Àoold  dye  without  heires  of  his  father,  the  blood  of  the  Faire- 
^fidd»  (being  the  blood  of  hb  mother)  should  inherit  But  if  the  limi- 
tation be  to  the  right  heires  of  the  father,  Ihen  should  not  the  blood 
of  the  Fmr^eUh  by  any  possibility  inherit,  for  then  it  is  as  much 
as  if  the  state  had  beene  made  to  the  survivor  and  his  heires  :  and 
thcrcfiore  these  words  {et  à  lea  heires  celuy  que  aurveaquiat)^  which 
many  have  thought  superfluous,  are  verie  materiall.  Note  well  this 
kind  of  fee  simple,  for  it  is  worthy  the  observation  :  but  sufficient 
hath  beene  said  to  open  the  meaning  of  Littleton,  and  therefore  I 
will  dive  no  deeper  into  this  point,  but  leave  it  to  the  further  consi- 
deratioii  of  the  learned  reader  (2). 


Vile  4. 


Sect.  355. 


JLéUûmé^enfiofferunauter^  ou%de 
dtfner  en||  ionlt  a  un  outer,  &e.  si  le 
fiofpee  decant  le  performance  del  con- 
aium  enfeoff  a  un  estranger,  ou  fait 
mm  lease  fur  terme  de  vie,  donques 
fMt  U feoffor  et  ses  heires,  entrer,  &c. 
fureeoqueUadluymesme  discAlede 

performer 


ALSO  if  a  feofTement  be  made 
upon  eondition  to  enfeoffe  an- 
other, or  to  make  a  eift  in  taile  to 
another,  &e.  if  the  feoffee  before  the 
performanee  of  the  eondition  enfe- 
offe a  stranger,  or  make  a  lease  for 
life,  then  maythe  feoffor  and  his  heirs 
enter,  &e.  beeause  he  hath  disabled 

himselfe 


t  ^csdded  in  U  and  M.  and  Boh. 
$  dp  not  in    and  M.  nor  Rob. 


I    added  in  L.  and  M.  snd  Boh. 
(2)  See  the  nste  S,  on  pujp  12.  k 


Lib.  3.    Càp.  5. 


Of  £sUtes 


Secu  354 


paformer  b  mniUiM  0iUatd:qwt  U  (.1)  liiiiiBeUlB  t»  ferffartne  tlie  eonà 
méfcM  eftàte  a  un  àuter^  &e»  tim;  inMinufck  m  he  li^lh  mule  m 

esttté  to  Mother,  ihe. 

'ÉT  ITTLfiTOJ^  having  spoken  of  defaults  of  performance*  or 

expresse  breaches  of  cooditjipos,  speaketh  now  in  .what  cases 
the  feçfifee  in  judgeniçnt  of  law  doth  disable  (limselfe  to  perform  the 
condition  :  and  d  disabilities  some  bee  by  act  of  the  party,  and  aomt 
by  àct  in  law. 

**  Ou  à  doner  èn  toile  a  un  aiUir,  U'r.'*  Here  is  Implied  an  es- 
tate for  life  or  for  yeares,  doc 


Mnfeqféun  tstrunger  ou^tun  leneefiur  terme  de  p^^| 
vie"  This  is  a  disabitiUe  by  the  act  of  the  partie,  for  L*^^*» 
herein  the  feoffee  hath  disabled  himself  to  make  the  feoffment  or 
other  estate  according  tm  the  eondition.  And  to  speake  once  for  all, 
thefoofilte  ift  disabled  when  he  cannot  conrey  the  land  over  accord- 
ing to  the  condition  in  the  'same  plight,  qnalitie,  and  freedome  as  the 
land  was  conveyed  to  him,  for  bo  the  law  reqnireth  tbe  same,  as 
fthàll  manifestly  appeare  hmaftèr.  And  here  where  oar  audior 
«peaketh  of  a  feolBfinent,  he  bcliideth  an  estate  tsule  as  well  as  the 
he  sim^de. 

c'i2:M:|  Sect.  856. 

J!J^JV*memel8iiiaitiierMf,0{Ie/s0f-  TN  the  sane  naniierit  m,  ifth* 
JlJ  fetj  itmnt  U  eondUien  pei^  J.  i^oflfee,  befVMre  the  4^ollâitioll  per 
forme^  lessa  mesme  la  tèrre  a  un  «9-  fanned,  letteth  the  same  land  to  \ 
tranger  pur  Urme  des  ank  ;  en  ce»t  str^uigerfbrteiirmeQf  j^ares;  inthi 
ease  U  feoffor  et  $t$  heltes  poyent  èn-  case  the  feoffor  and  his  heirep  ma; 
irer^  Sfc.  fmrceo  que  U feoffee  àd  tvu  enter.  &e.  because  tke  feofiee  hat! 
disahU  défaire  eêtqied^  Us  tefiemenû  disabled  him  to  make  an  estate  a 
accordant  acfoque  e$Èoit  pn  le§  tene*  the  tenemei^t»  aecordiyg  to  thit 
mtnts^  quant  estate  e»t  /nit  fait  a  ifhic)i  w^s  in  the  temNaests^  vhei 
luy.  Car  oHl  voile  faire  estate  *  de  the  state  thereof  was  made  onto  him 
Us  tenements  accordant  a  le  condi-  For  if  hee  will  make  an  estate  oi 
tiouy  &o«  donques  pott  le  lessee  pur  the  tenements  aeeording  to  the  eoii' 
terme  d^ans  enter  et  ouste  mesme  c^Hm^  dition,  &e.  then  may  the  lessee  foi 
a  que  Vestate  estfait^  &c.  et  occupier  yeares  enter  and  oust  him  to  whon 
çeo  dwrant  son  termef*  the  estate  is  inade,  &c.  and  oe^npj 

th|s  during  his  tearme. 

«•  Cf/  lefeojfee  devant  le  condition  fierforme  leèea  même  /a  terre 
a  un  thtmnger  fiu'r  terme  tha  ans,  ttc.**   Here  the  b^c.  im- 
plyéih  a  lease  to  take  èiect  infyturo  as  well  as  ih  firtesenH^  also  a 
lease  fbr  onç  y  care  or  half  a  yeare,  3(c. 

The  reason  of  this  is  evidently  set  downe  before.  And  againô,  of 
disabilities  som<»  be  by  act  in  /irêoenti^  whereof  Littleton  hath  pnt 
two  examples,  and  some  injuturo^  whereof  now  hee  will  speake  in 
the  next  Section. 


IS  H.  7.  S3.'1k 
3S£.3.tMiR«  9M. 
11  Aa.t8. 
38An.pL7. 


*  de  let  tenmeàti  notln  L.  and  M.  nor  Boh.    f  &c.  added  in  L.  and  M.and  Roh. 

(1)  lin»  the  doctrine  of  this  And  the  three  following  Sections,  ice  Vin-  Abr.  rot  5.  p. 
321.  €2V 

Sect. 


lib.  s. 


upon  Condition. 


Sect  357, 


Sect  357. 

JpTjXugan  0nt  dit,  que  tid feoffs  \  ND  many  have  said,  that  if  such 
M!j  ment  éMt^ait  am  home  sole  8ur   J\  feoflTment  be  made  to  a  single 


condilitm^  et  devant  que  il  ad  man  upon  the  same  condition,  and 
f^orme  meêmu  la  condition  il  prent  before  bee  hath  performed  the  same 


fimey^donqueslefemfforetses  heires  eonditiw  be  taketh  wife,  then  the 

waintmuLfUfoimteiarer^fureeofue  feoffor  and  his  beires  maintenant 

^fmtrit  estate  aeeordêmt  a  la  eondt-  may  enter,  because,  if  he  hath  made 

lîm,  et  puis  marust,  donques  f  la  feme  an  estate  aecording  to  the  condition, 

serra mdamCy  et  poitreeoiwrea  dower  and  after  dieth,  then  the  yrik  shaii 

pfr  ktirfe  âe  dower,  &c.    iMtut  per  be  endowed,  and  may  recorer  her 

k  prieel  del  feme  lee  tenements  sont  dower  by  a  writ  of  dower,  &c.  and 

ws  en  un  atiterpUte  que  ne  fueront  so  by  the  taking  of  a  wife,  the  tene- 

•lltmpsdefeomnait  sur  condition,  ments  bee  put  in  another  plight  then 

jar  coo  que  aaonques  nul  tttl  \feme  they  were  at  the  time  of  the  feoff- 

fmt  denoable,neserroit  doweper  la  ment  upon  condition,  for  that  then 

^y^^  no  such  wife  was  dowable,  nor 

•hould  bee  endowed  by  the  law,  &c. 

FIRST,  here  is  an  example  of  a  disability  both  by  act  in  law  and 
in/uSuro^  for  by  marriage  the  wife  is  entitled  by  law  to  dower, 
sfter  the  death  of  her  husband. 

Secondly,  it  [a]]  appeareth  that  albeit  the  wife  by  the  marriage  [yg]UH.7. 

FMI    K  T  ^ iutitled  to  have  dower,  and  the  estate  which  she  is  to  JJJ^  nr^^ 

IJSvk»  t>.  J  have  infuturo^  vis.  after  the  decease  of  her  husband,  yet  m.  sr  e.  sJtit. 
k  isa  (Mresent  cause  of  en  trie.  As  a  lease  for  yeares  to  beghi  at  a  day      ajL  bl  4. 

to  come  is  a  present  disabilitie  and  cause  of  re-entrie,  for  that  the  n  u.7.  r.^ 

bod  is  not  in  that  freedome  and  plight  as  it  was  conveyed  to  the  feof-  ^a^Jfaô^^ 
fee,  aod  after  the  state  made  over  according  to  the  condition  the  land 


shaU  be  charged  therewith.  umh  «m/^T 

lbLf9,ao. 

**En  un  outer  fiUghtJ*  Plight  is  an  dd  English  word,  and  here 
signifieth  not  onely  the  estate  but  the  habit  and  qualitie  of  the  land, 

aodextendeth  to  rent  charges,  and  to  a  possibility  of  dower.    Vide  (i  boIL  abr.  447^ 
Sect.  !|89,  where  plight  is  taken  for  an  estate  or  interest  ti  and  in 
the  land  it  selfe,  and  extendeth  not  to  a  rent  charge  out  of  the  land. 

A  un  home  sole**  For  if  the  feofiee  were  married  at  the  time 
ef  the  feoffment,  then  the  dower  can  bee  no  disabilitie,  because 
the  land  shaU  remaine  in  such  plight  as  it  was  at  the  time  of  the 
fieoffisment  made  unto  him. 

^Doitçueste  feoffor  et  sea  hetres  mamtenant  fioient  ejftrer** 
Here  it  appeareth,  that  seeing  that  for  this  title  or  possibilitie  the  feof- 
for may  presently  enter,  that  albeit  the  wife  happen  to  dye  before  the 

husband, 

^dMi^MM^-çueinL.  andBi.  sndBoh.  t^êiM  aotini*  sndM.  n<ffBoh. 
1 2»—ia  in  L.  and  BJL  and  Boh. 


Lib.  3.   Cap.  5.  Of  Estates  Sect.  358. 


(f  KepbSLs.) 


US.  4.  IS. 


(8  Bcp.70.a.) 

•Trfn.  iSESz. 
in  Conunani 
Banco  in  Sir 
llmmat  Wtat*i 


(Plo.  559.  A. 
5M.  Cto.  Car. 
427.  Hob.  334.) 


husband,  so  as  this  title  or  possibilide  tooke  no  effect,  jret  the  feoflfor 
may  re-enter,  for  the  feoffee  being  di&abled  at  any  time  thoagh  tbe. 
same  continue  not,  yet  the  feoffor  may  re-enter,  for  in  that  case  tie 
that  is  once  disabled  is  ever  disabled.  And  herein  a  diversitie  is  ta 
be  observed  betweene  a  disabilitie  for  a  time  on  the  part  of  the  feof- 
fee, and  a  disability  for  a  time  of  the  part  of  the  feoflKir.  For  if  a. 
man  maketh  a  feoffiment  in  fee,  upon  condition  that  the  feoffee  before 
such  a  day  shall  re-infedfee  the  feoflbr,  the  feoffee  taketh  wife,  and 
the  wife  dyeth  before  the  day,  yet  may  the  feofibr  re-enter. 

So  it  is  if  the  feoflfee  before  the  day  entreth  into  religion,  and  L» 
professed,  and  before  the  day  is  deraigned,  yet  the  feoffir  may- 
re-enter. 

So  it  is  if  the  feoffee  before  the  day  make  a  feoffment  in  fee,  and. 
before  the  day  take  back  an  estate  to  him  and  his  heires,  yet  the 
feoffor  may  re-ent»r. 

Albeit  in  these  cases  a  certaine  day  is  limited,  yet  the  feoffee  be- 
ing once  disabled  is  ever  disabled.  And  so  it  is  when  no  time  is  li- 
mited by  the  -parties,  but  the  time  is  appointed  by  the  law. 

But  if  a  man  make  a  feoffment  in  fee  upon  condition,  that  if  the 
feoffor  or  his  heirs  pay  a  certaine  sum  of  money  before  such  a  day,  the 
feofibr  commit  treason,  is  attainted  and  executed,  now  is  there  a  dis- 
abilitie on  the  part  of  the  feoffor,  for  he  hath  no  heir  ;  but  if  the 
heii*e  be  restored  before  tlie  day  he  may  performe  the  condition,  as  it 
was  resolved  *  Trin.  18  EHz.  in  Communi  Banco  in  sir  Thomas  Wi- 
at^8  case,  which  I  heard  and  observed.  Otherwise  it  is  if  such  a  disa- 
bilitie had  growne  on  the  part  of  the  feoffee  ;  and  the  reason  of  the 
diversitie  is,  for  that,  as  Littleton  saith,  maintenant  by  the  disabilitie 
of  the  fedfee,  the  condition  is  broken,  and  the  feoffor  may  enter,  but 
so  it  is  not  by  the  disability  of  the  feofibr,  or  his  heires  ;  for  if  they 
performe  the  condition  within  the  time,  it  is  sufficient,  for  that  they 
may  at  any  time  performe  the  condition  before  the  day.  And  r  ono  T 
so  it  is  if  the  feoffor  enter  into  religion,  and  before  àie  day  L^'^'^"  J 
is  deraigned,  he  may  performe  the  condition  for  the*  cause  afore- 
said. Et  sic  de  nmiliôm.  The  (^c.)  in  this  Section  are  sufficiently 
explaned. 


TfjIM^mesme  lemaner  est^  si  Ufeof- 
JLJfee  charge  la  terre  per  son  fait 
d^un  rent  charge  devant  le  perform- 
ance dd  condition^  ou  soit  oblige  en 
unestatutede  le  staple^  ou  statute  mer- 
ehanty  en  tielx  cases  le  feoffor  et  ses 
heires  payent  entrer^  Ôc»  caus.  quâ 
sapiâ.  Car  quecunque  que  venust  a 
les  tenements  per  le  feoffment  de  le 
feoffee^  *  eoroienJt  estre  liablesy  et 
entre  mis  en  execution  per  force  de 
Vestaiute  mtrchani;  ou  de  statute  del 
staph,    f  Quœre.    Mes  q^ant  le 

feoffor 

•  eux^-d§npie9  let  tenements,  L.  and  M. 
and  Boh. 


.358. 

IN  the  same  manner  it  is,  if  the 
féofibe  charge  the  land  by  his 
deed  with  a  rent  charge  before  the 
performance  of  the  condition,  or  be 
bound  in  a  statute  staple,  or  statute 
merchant,  in  these  eases  the  feoffor 
and  his  heires  may  enter,  &c.  causd 
qua  supra.  For  whosoever  commeth 
to  the  lands  by  the  feoffment  of  the 
feoffee,  they  ought  to  be  lyable,  and 
put  in  execution,  by  force  of  the 
statute  Q^erehant,  or  of  the  statute 
staple,    ((uœre.     But  when  the 

feoffor 

t  QtMtre— &c.  L.  andM.a&d  Boh. 


Lib.  3. 


upon  Condition. 


Sect.  358. 


/wjw  OWL  s€9  heim,  pur  les  causes 
mestmi  iUs^  avcrant  entrer ,  came  Us 
iesmientj  eomt  U  semble^  &c»  donques 
iMrfs  titte  choses  que  devant  tiel  entrie 
troubler  ou  encumber  les  te- 
tissintdonessureondition^&e* 
a  mtsmts  les  tenements  sont 
mOerment  defeats. 


feoflbr  or  his  heires,  for  the  causes 
aforesaid,  shal  have  entred,  as  it 
seemes  they  ought,  &c.  then  all 
such  things  which  before  such  entry 
might  trouble  or  incumber  the  land 
so  given  upon  condition,  &e.  as  to 
the  same  land,  are  altogether  de- 
feated. 


«  jnO  T£J^T  entrer,  tsTcJ*  And  here  it  is  to  be  understood,  that 
the  grant  fïf  the  rent  charge  is  a  present  disability  of  the 
licaflee»  and  therefore  albeit  the  grantee  doth  bring  a  writ  of  annoitie, 
and  discharge  the  land  of  it,  ab  initioy  yet  the  cause  of  entrie  being 
(Bce  given  by  the  act  of  the  feoffee  the  feoffor  may  re-enter.  And 
so  it  is  if  the  grant  of  the  rent  charge  were  made  for  life,  and  the 
graatee  died  before  any  day  of  payment,  yet  the  feoffor  may  re- 
enter. 

The  like  law  is  of  any  judgement  g^iven  against  the  feoflfee 
vheran  debt  of  dammages  are  recovered. 


23lLy.S3.k 
44K.3.9.  h. 
M  K.3.73. 
10  H.  6.34. 
jQtku  W)-niiinc- 
ton*i  case  ubi 
rapn. 

(1  KolL  Abr.447.) 
(f  Bep.  ao. 


*^  Ou  aoit  oblige  en  un  statute  de  la  ata/ile,  If  the  feoffee  be 
^sarâedY  and  after  bind  himself  in  a  statute  staple,  or  merchant,  or 
in  a  recognizance,  or  take  wife,  this  is  no  disabilitie  in  him,  for 
that  daring  the  disseisin  the  land  is  not  charged  therewith,  neither  is 
the  land  in  the  hands  of  the  disseisor  liable  thereunta  And  in  that 
case  if  the  wife  die,  or  the  conusee  release  the  statute  or  recogni- 
zance, and  after  the  disseise  doth  enter,  there  is  no  disabilitie  at  all, 
because  the  land  was  never  charged  therewith,  and  therefore  in  that 
case  the  feoffee  may  entet  and  performe  the  condition  in  the  same 
fight  and  freedome  as  it  was  conveyed  unto  him. 

And  it  is  to  be  observed,  that  Littleton  putteh  these  cases  as  ex- 
amples, for  there  are  some  other  disabilities  implyed,  that  are  not 
here  expressed. 

The  lord  Clifford  did  hold  his  barony  and  the  sherifwick  of  IVeat- 
morland  of  the  king  by  grand  serjeanty  in  cafiite^  and  the  king  gave 
him  iic:ence  that  he  might  infeoffe  thereof  divers  chaplains  in  fee,  so 
that  they  should  give  the  same  to  the  lord  Clifford  and  the  heires 
TOQQ  H  1  ^     body,  the  remainder  over,  &c.  the  lord  Clifford 

L^^*  J  according  to  the  licence  infeoffed  the  chaplains,  and  before 
they  made  the  reconveyance  the  lord  Clifford  dyed,  and  it  was  ad^ 
judged  that  the  heir  might  enter  for  the  condition  broken.  For  in 
this  case  the  feoflfees  were  bound  by  law  to  have  made  the  gift  in  taile 
to  the  lord  Clifford  himselfe,  albeit  hee  never  made  any  request,  for 
odierwise  they  pursued  not  the  licence,  and  if  they  should  make  the 
state  to  the  issue  of  the  lord  Clifford,  then  might  the  king  seise  the 
barony,  &c.  for  default  of  a  licence,  and  that  in  default  the  feoffees. 
And  then  the  same  shoald  not  be  in  the  same  plight  and  freedome 
as  H  was  at  the  time  of  the  feofiement  made  upon  condition,  which 
is  worthy  of  observation. 

If  a  man  grant  an  advowson  upon  condition  that  the  grantee  shall 
regrant  the  same  to  the  grantor  in  taile  ;  in  this  case,  if  the  church 
become  voide  before  the  regrant,  or  before  any  request  made  by  the 
grantor,  he  may  take  advantage  of  the  condition,  because  the  ad- 
vowson is  not  in  the  same  plight  as  it  was  at  the  time  of  the  grant 
upon  condition.    And  so  it  was  resolved,  (•)  Faach,  14  £Uz.  in 

Communi 
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18  An  Fl.  olt. 

19  K.  3. 30. 
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Scctv35tu' 


Commutd  Bahco^  betweene  Jndrewes  and  Biunt,  vhlfik  I  heavd  and 
observed,  and  which  my  lord  Didr  haUi  omitted  out  tâ  hk  report  of 
that  caae«  and  therefore  the  grantee  in  that  case  at  hit  porill  mual 
regrant  it  before  the  church  become  voide,  or  else  he  is  disaUed, 
otherwise  he  hath  time  during  his  life  if  he  be  not  hastened  by  re- 
quest 

M  X.S.  «.  If  the  feoffee  suffer  a  recovery  by  default  upon  a  faigned  title,  be- 

fore execution  sued  the  feoffor  may  re-enter  for  this  disability.  jE/ 
êic  de  nmilibua. 


Sect.  359. 


JT£JH;  b%  un  home  fait  un  fait 
de  feoffment  a  un  auter^  et  en  U 
fait  eat  nul  condition^  &e.  et  quant  le 
feoffor  a  luy  voyle  faire  lioerie  de 
seisin  per  force  de  mesme  le  fait^  il 
fait  a  luy  le  Ucerie  de  seisin  sur  cer- 
taine  condition*;  en  cest  cos  rien  de 
les  tenements  passa  per  hfait^pur  ceo 
que  le  condition  n^est  comprise  dei$ts 
le  fait,  et  le  feoffment  est  en  tiel  force 
sicome  nul  tidfait  ustesle  fait. 


ALSO,  if  a  man  make  a  deed 
of  feoffment  to  another,  and  in 
the  deed  there  is  no  condition,  &e. 
and  IV  hen  the  feoffor  will  make  live- 
rie  of  seisin  unto  him  by  foroe  of  the 
same  deed,  hee  makes  livery  of  seisin 
unto  him  upon  certain  eosdition; 
in  this  ease  nothing;  of  the  tenements 
passeth  by  the  dieed,  for  that  the 
condition  is  not  comprised  within 
the  deed,  and  the  feoifment  is  in 
like  forte  as  if  no  such  deed  had 
beene  made. 


E 


T  en  le  fait  est  nul  condition,  Isfc*^  either  in  deed  or  in 
law. 


(4BM.U.B.) 
It  £.3.101X0. 
ITAtk  P.SO. 
8  H.  f . 
S7H.0. 


34  AM.pLl. 


13  S.  3.  lit. 

5S 


1T7. 
ibid.  114. 


*^Et  le  feoffment  est  en  tiel  force  sicome  nul  tiel  fait  ust  esse  fait** 
And  the  reason  hereof  is,  for  that  the  estate  passeth  by  the  livery  of 
seisin  (1).  And  in  this  case  the  feoffor  upon  the  deliverie  of  seisin 
must  expresse  the  state  to  him  and  his  heirs,  or  to  the  heires  of  his 
body,  &C. 

If  an  agreement  bee  made  betweene  two^  that  the  one  shall  en- 
feoffee  the  other  upon  condition  in  surety  of  the  paiment  of  certaine 
money,  and  after  the  livery  u  made  to  him  and  his  heires  geoeraiiy, 
the  state  is  holden  by  some  to  be  upon  condition,  inasmuch  as  the 
intent  of  the  parties  was  not  changed  at  any  time,  but  continoed  at 
the  time  of  the  livery  (2). 

If  a  man  make  a  charter  of  feoffmrnt  in  fee,  and  the  feofo*  deli- 
ver seisin  for  life,  the  fec^fee  shall  hdd  it  but  for  life  ;  but  if  the  li- 
very be  expresly  for  life,  and  also  according  to  the  deed,  the  whole 
fee  simple  shall  passe,  because  it  hath  a  reference  to  the  deed. 


*      added  in  L.  and  M.  and  Bob. 
(1)  Vid.  ant  48.  (3)  [See  Note  130.] 


Sect. 


Lib.  3. 


upon  Condition* 


Sect,  S60i 


Sect.  360. 


JTRTf,  91  feoffment  sait  f ait  9ur 
Hd  condiHaUj  que  le  feoffee  ne  ali- 
PÊora  la  ferre  a  miUuy^  cest  can4ition 
fff  votde,  pier  ceo  que  quant  home 
ateafeoffc  *  de  terres  ou  tenements^ 
i  mi  fNRPcr  de  eux  aliéner  a  ascun 
ymm  per  la  ley.  Car  si  tiel  condt- 
Cm  serrait  bane,  danque  la  condition 
tsf  onsteroît  de  tout  le  power  qae 
k  by  lug  dana^  le  quel  serroit  en- 
tmUer  reason,  &fur  ceo  tid  condition 
ert  Mjile. 


âLSO,  if  a  feofiVnent  be  made 
upon  this  eondition,  that  the 
le  shall  not  alien  the  land  to 
any,  this  eondition  is  void,  because 
when  a  man  is  infeoffed  of  lands  or 
tenements,  he  hath  power  to  alien 
them  to  any  person  by  the  law.  For 
if  such  a  eondition  should  bee  good^ 
then  the  condition  should  oust  him 
of  all  the  power  which  the  law  gives 
him,  which  should  be  against  reason^ 
and  therefore  such  a  eondition  is 
voide. 


[223. 


^  •«  fTEM,  nfiqfment  êoUfait,  Ifc/*  And  the  like  law 
^-i  JE  is  of  a  devise  in  fee  upon  conditioii  that  the  devisee 


ihaQ  not  alieo  (1}«  the  cooditka  b  v(»de«  and  so  it  is  of  a  grant,  re- 
lease, ccnfirraatioo,  or  any  other  conveyance  whereby  a  fee  simple 
doth  passe.  For  it  is  absurd  and  repugnant  to  reason  that  he»  that  hath 
BO  possibility  to  have  the  land  revert  to  him,  should  restrain  his  feoiTee 
in  fee  simple  of  ail  his  power  to  alien.  And  so  it  is  if  a  man  bee  pos- 
sessed of  a  lease  for  yeares,  or  of  a  horse,  or  of  any  other  chattell  reall 
or  penooall,  and  give  or  sell  his  whole  interest  or  propertie  therein 
Qpon  condition  that  the  donee  or  vendee  shal  not  alien  the  same,  the 
same  is  void,  because  his  whole  interest  and  propertie  is  out  of  him, 
so  as  he  hath  no  possibiiitie  of  a  reverter,  and  it  is  against  trade  and 
trafique,  and  bargaming  and  contracting  betweene  man  and  man  : 
and  it  is  within  the  reason  of  our  author  that  it  should  ouster  him  of 
aU  power  g;iven  to  him.  Iniquum  eat  ingenuh  homitUbua  non  cue 
Sbcram  rerwn  sitarum  a&enationem  ;  and  rerum  auarutn  quiUbet  ent 
moderotor^  (3^  arbiter.  And  againe,  regutariter  non  valet  fiactum  de 
re  med  non  alienendé-  But  these  are  to  be  understood  of  conditions 
annexed  to  the  grant  or  sale  it  selfe  in  respect  of  the  repugnancy* 
and  not  to  any  other  coUaterall  thing,  as  hereafter  shall  appeare. 
Where  onr  author  putteth  his  case  of  a  feoflhient  of  land,  that  is  put 
but  for  an  example  :  for  if  a  man  be  seised  of  a  seigniory,  or  a  rent, 
or  an  advowson,  or  common,  or  any  other  inheritance  that  lyeth  in 
grant,  and  by  his  deed  granteth  the  same  to  a  man  and  to  his  heirs 
upon  condition  that  he  shall  not  alien,  this  con<!Qtion  is  voide.  But 
some  haTe  said  that  a  man  may  grant  a  rent  charge  newly  created 
out  of  lands  to  a  man  and  to  his  heires  upoO  condition  that  he  shall 
not  alien  that,  that  is  good,  bccaudi^  the  rent  is  of  his  owne  creation  ; 
butt  this  is  against  the  reason  and  ôèinico  of  our  author,  and  against 
the  height  and  puritie  of  a  fee  simple. 

A.  man  before  tl^e  statute  of  quia  emptortB  teifr^frtm  might  have 
made  a  feofluieut  in  «od  added  further,  that  if  Ke  or  his  heires  did 
alien  without  li&éiice,  îhtt  he  should  pay  a  fine,  then  this  had  been 

good. 


(Ant.  SOIL 
1  R«pi.  85. 
ai  H.  6.  34. 
8  H.  7. 10.  1». 
33  Ast.  11.24. 
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êQy  184. 
13  H.  7.83. 
(5  Rep,  S6.  a.) 


Vide  Sect.  71S. 
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Hob.  170. 


99, 


14  9.4. 
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Of  Estates 


Sect.  361,  362. 


hh^Jsi'  -^"^  ^  when  the  lord  might  have  restrained 

Knight*!  caw.  the  alienation  of  his  tenant  by  condition,  because  the  lord  had  a  pos- 
sibilitie  of  reverter  ;  and  so  it  is  in  the  king's  case  at  this  day,  be- 
cause he  may  reserve  a  tenure  to  himselfe. 

If  ji.  be  seised  of  Black  Acre  in  fee,  and  B,  infeofieth  him  of  White 
Acre  upon  condition  that  jf.  shall  not  alien  Black  Acre,  the  coaditioa 
is  good,  for  the  condition  is  annexed  to  other  land,  and  ousteth  not 
the  feoffee  of  his  power  to  alien  the  land  whereof  the  feoffment  is 
made,  and  so  no  repugnancy  to  the  state  passed  by  the  feoffinent  i 
and  so  it  is  of  gifts,  or  sales  of  chattels  reals  or  personals. 


Stct.  361. 


'MM' ES  si  U  coniition  soit  ttel,  911e  T)  ITT  if  the  eondition  be  sueh,  that 

#/ rX  le  feoffee  ne  aliénera  a  nn  tiel^  SlJ  the  feoffee  shal  not  alien  to  such 

nosmant  son  nosme,  ou  a  ascun  de  ^  h  one,  naming  his  name,  or  to  any  ef 

ses  heires^  ou  deissuesd*un  iiel^&c.  ou  his  heires,  or  of  the  issues  of  such  a 

hujusmodi,  les  queux  conditions  ne  one,  &c.  or  the  like,  whiehcondi- 

toltent  tout  la  power  d'aliénation  del  tions  doe  not  take  away  all  power  of 

feoffee^  £fc.  donque  tiel  eondition  est  alienation  from  the  feoffee,  &c.  then 

bone.  sueh  condition  is  good. 


ri»C<{ig^77.«« 
a  H.  7.  10.  b. 
21  E.  4. 47.  A. 


IF  a  feoffment  in  fee  bee  made  upon  condition  that  the  feoffee  shall 
not  infeoffe  /.  5.  or  any  c^his  heires  or  issues,  &c.  this  is  good,  for 
he  doth  not  restraine  the  fec^ee  of  all  his  power  :  the  reason  here 
ycelded  by  our  author  is  worthy  of  observation.  And  in  thisp^^^^  , 
case  if  the  feofliic  enfeoffe  /.  JV.  of  entent  and  purpose  thatL-^-**^*  J 
hee  shall  infeoffe  /.  S,  some  hold  that  this  is  a  breach  of  the  condition, 
for  quando  aliquid  /iro/UbeiurJierif  ex  directo  prohibetur  i3*  per 
êbliquum, 

i^'iuBd  Stud.  *  feoffment  bee  made  upon  condition  that  the  feoffee  shall  not 

124.  13  H.  7.  S3,    alien  in  mortmaine,  this  is  good,  because  such  alienation  is  prohibited 

by  law,  and  regularly  whatsoever  is  prohibited  by  the  law,  may  be 
STulV*^  *'       prohibited  by  condition,  be  it  malum  prohibit um^  or  tmlum  in  9e,  In 

ancient  deeds  of  feoffment  in  fee  there  was  most  commonly  a  clause, 

quèd  licitum  fit  donatoti  rem  datum  dare  vel  vendere  ctd  voluerit^ 

exccptia  virit  reiigioais  l^JudM. 


Sect.  362. 


Jl'EMj  si  tenements  soient  donees 
en  letaile  sur  tiel  condition^  que  le 
tenant  en  le  taile  ne  ses  lieires  f  ne 
aliéneront  en  /ee,  ne  enle  f aik,  ne 
pur  terme  d*auter  vieforsque  pur  lour 
1)265  demesne^  &c.  tiel  condition  est 
"bone*   Et  la  cause  est^  pur  ceo  que 

quant 

•  9ei  not  in  L.  and  M. 
t  ^e.  added  in  L.  aiid  M. 


ALSO,  if  lands  bee  g^yen  in 
taile  upon  condition,  that  the 
tenant  in  taile  nor  his  heires  shall  not 
alien  in  fee,  nor  in  taile,  nor  for 
terme  of  another's  life,  but  only  for 
their  owne  lives,  &c.  such  condition 
is  good.   And  the  reason,  for  that 

when 

#  06—0»  in  L.  and  M. 


Lb. 


upon  Condition. 


Sect.  362. 


fHat  0  JEst  tid  alienation  et  diseon^ 
{BMoiiee  de  U  f  mit  il  fait  le  contrarie 
f  feaient  le  donor,  pur  que  Cestatute 
de  W.  2.  D  cap.  1.  fmt  faity  per  que 
rataiute  Us  estates  en  U  taile  sont 


when  hee  maketh  such  alienation  and 
discontinuance  of  the  entaile,  hee 
doth  contrary  to  the  intent  of  the 
donor,  for  which  the  statute  of  W.2. 
cap.  1.  was  made,  by  which  statute 
the  estates  in  taile  are  ordained  (!)• 


NOTE  here,  the  double  negative  in  legall  construction  shall 
not  hinder  the  negative,  viz.  aub  conditione  quod  ifise  nec 
h^rtdes  md  non  a&enarent.  And  therefore  the  grammatical!  con- 
«cmctkn  is  net  alwayes  in  judgment  of  law  to  be  followed. 

«  Forsque  fiur  lour  vies  dememcj  i^c**  And  yet  if  a  man  make 
a  pit  in  tsdle,  upon  condition  that  he  shall  not  make  a  lease  for  his 
me  life,  albeit  the  state  be  lawfiiU,  yet  the  condition  is  good,  be- 
cause the  reverâon  is  in  the  donor.  As  if  a  man  make  a  lease  for 
life  or  years  upoQ  condition,  that  they  shaU  not  grant  over  their 
estate  cr  let  the  land  to  others,  this  is  good,  and  yet  the  grant  or  lease 
should  bee  lawfdlL  (*)  If  a  man  make  a  gift  in  taile  upon  condition 
diat  he  shall  not  make  a  lease  for  three  lives  or  31  yeares  according 
to  the  statute  of  32  H,  8.  the  condition  is  good,  f<M:  the  statute  doth 
give  him  power  to  make  such  leases,  which  may  be  restrained  by 
cmditiQii,  and  by  his  owne  agreement  ;  for  this  power  is  not  incident 
to  tlie  estate,'  but  given  to  him  collaterally  by  the  act,  according  to 
that  role  of  law,  quiUbet  pQtcêt  renunciare  juri  firo  se  intrwîucto. 

**  Quant  it fist  tiel  alienation  lit  discontinuance  del  state  taile,**  And 
therefore  if  a  gift  in  taile  be  made  upon  condition,  that  the  donee, 
&C.  d&all  not  alien,  this  condition  b  good  to  some  intents,  and  void 
to  some  ;  for,  as  to  aU  those  alienations  which  amount  to  any  discon- 
timance  of  the  state  taile  (as  Littleton  here  speaketh;)  or  is  against 
the  statute  of  Westminster  2,  the  condition  is  good  without  question. 
But  aa  to  a  common  recoverie  the  condition  is  voyd,  because  this  is 
roOA  1  discontinuance,  but  a  barre,  and  this  common  recovery  is 
a.  J  restrained  by  the  said  sutute  of  IV.  2.  And  therefore 
nch  a  condition  is  repugnant  to  the  estate  taile  ;  for  it  is  to  be  ob- 
scrred,  that  to  this  estate  taile  there  be  divers  incidents.  First,  to  be 
tepnnished  of  wast.  Secondly,  that  the  wife  of  the  donee  in  taile  shall 
be  endowed.  Thirdly,  that  the  husband  of  a  feme  donee  after  issue 
shal  be  tenant  by  the  curtesie.  Fourthly,  that  tenant  in  taile  may 
sailer  a  common  recoverie  (1):  and  therefore  if  a  man  make  a  gift  in 
taile,  upon  condition  to  restraine  him  of  any  of  these  incidents,  the 
eondition  is  repugnant  and  void  in  law.  And  it  is  to  be  observed, 
(*)tluit  a  collateral  warranty  or  a  lineal  with  assets  in  respect  of  the 
vecompence,  is  not  restrained  by  the  statute  of  Donis  conditionalibus, 
DO  more  is  the  common  recovery  in  respect  of  the  intended  recom- 
pence.  And  Littleton^  to  the  intent  to  exclude  the  common  recovery^ 
saith,  tiel  alienation  et  discontinuance^  joynmg  them  together. 

If  a  man  before  the  statute  of  Donis  conditionalibus  had  made  a 
pk  Co  a  num  and  to  the  heirs  of  his  body,  upoa  conditiov  that 

after 
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(Cro.  Car.  515. 

Hob.  191. 

Cro.  Jttc  307.  Anu 
14«.b.lOBep.l30. 
4  VLep.  14.) 
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S7  H.  1. 17. 10. 
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23  E.  3.0. 
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(•)131L  7.34  W 


f  cap.  t.  addUbi  L.  anA  M. 

(1}  [Scc^Vùt^  1323 


(i)  [Sec  Note  13a^ 


l^ib.  3.    Cap,  5. 


Oï  Estetcs 


Sect.363 


after  i^ut  he  should  not  have  power  to  sell,  this  coodkioo  should  have 
bin  repuj^nant  and  void  (2).  Fart  raêioriM^  after  the  statute  a  man 
makes  a  çift  in  tiûle»  the  law  tacitè  gives  him  power  to  suffer  a 
common  recovery  ;  therefore  to  add  a  condition»  that  he  shal  have 
no  power  to  suffer  a  common  recoverie,  is  repugnant  and  voyd. 

If  a  man  make  a  feoffment  to  a  baron  and  feme  in  feé',  upon 
cenâition»  that  they  Aall  not  alien,  to  some  intent  this  is  good, 
IS  B.  T.  It.         ftiMi  to  some  intent  it  is  void  :  for  to  restrain  an  alienation  by  feoff- 
Ub!«.  4iifbl*  or  alienation  by  deed«  it  is  good,  because  such  an  alienaticn 

te*  Aathtor      is  tntloQS  and  voidable  :  but  to  restrahie  their  alienation  by  fine  is 
JU^^g^         repugnant  and  void,  because  it  is  lawfnll  and  unavoidable. 
MCtftL  It  is  said,  that  if  a  man  tnfeoffe  an  infant  in  fee,  upon  condition 

M.  air.  4SI.)  jjç^  ^jjj       alien,  this  is  good  to  restraine  alienations  during 

his  minoritie,  but  not  alter  his  lull  age. 
soMarae  It  is  likewise  said,  that  a  man  by  licence  may  |^ve  land  to  a  bi- 

studn^isi»  shop  and  his  snecessors,  or  to  an  abbot  and  his  successors,  and  add 
a  condition  to  it,  that  they  shall  not  without  the  consent  of  their 
chapiter  or  oovent,  alien,  because  it  was  intended  a  mortmahi,  that 
is,  that  it  should  for  ever  continue  in  that  see  or  house,  for  that 
they  had  it  en  uuier  dreit^  for  religious  and  good  uses. 

IS  11.7.11.  **      Mtatute  de  FT.  ^eafu  1.**  Hereby  it  appeareth,  that  whatso- 

'^iÏ^a!*^     ever  is  prohibited  by  the  intent  of  any  act  of  parliament,  may  be 
•        prohibited  by  conation,  as  hath  beene  said. 


C^BJt  il  tst  p'ove  per  les  parois 
comprises  en  mesme  Vestatute^ 
^'^qm  la  vahml  del  donor  en  tiels  cases 
aerroit  observe^  et  quant  le  tenant  en 
le  taile  fait  f  tid  discontinuaneey  il 
fait  le  contrarie  a  eeoj  &c.  Et  auxtf 
en  estates  en  le  taUe  d'oMun  tene^ 
mentSjqnant  U  reversion  defu  simple^ 
ion  remainder  en  fee  skufle  est  en  au- 
terspereonSjquant  tiél  dîscaniinuanee 
est  faity  donqnes  le  fée  simple  H  en  le 
remainder  est  discontinue.  Ët  pur 
$  ceo  que  le  tenant  en  taile  ne  ferra 
tiél  chose  encounter  le  profit  ^  de  ses 
issues^  &  hone  droite  tiel  condition  est 
ioncy  corne  est  avavntiity  4 


*  que  fuit  al  enUtii  dê  U  fmamee  de  même 
VeetatuUt  added  in  L.  and  M.  and  Roh. 

t  fie^--c0t,  L.  and  M.  and  Roh. 

^  euremamder  en  fee  «>m^,notin  L.  sndM. 
andBoh. 


363. 

FOR  it  is  proved  by  the  words 
eomprised  in  the  same  statute 
that  the  viU  of  the  doaor  ia  «ici 
eases  shall  be  observed,  and  whei 
tlie  tenant  ia  taile  maketh  such  dis 
eontioaaiiee,  hee  doth  oontrary  ti 
that,  fce%  And  also  in  estates  in  tail( 
ef  any  tenements,  when  thereversioi 
of  the  fee  simple,  or  the  remaindei 
of  the  fbe  simple  is  in  other  persons 
vrhea  such  discontinuance  is  made 
then  the  fee  simple  in  the  remaindei 
is  diseontinued.  And  beeause  te< 
nant  in  taile  shall  doe  no  aueh  thins 
against  the  prints  of  his  issues,  w 
good  right,  sueh  eondition  is  good 
as  is  aforesaid,  &e. 

tenia  revertim  ou  le  fee  simple,  added  is  I» 
and  M.  and  Roh. 
$  eeo^^euiter  in  L.  and  M.  and  Roh. 
II  die     wraet ,  not  ia  L.  and  M.  nor  Bofc* 
1 6f not  in  L.  and  M.  nor  Boh. 


(3)CSeeNotel34.} 


upon  Condition. 


SecL364. 


^^^UAJ>tT  le  revermm  eu  rem^  on  fee  eet  en  autere  ftereene.^*  gJJ- 

%J    Put  the  case  that  a  man  make  a  gift  In  taile  to  ^.  the  re-  (i  BoIL  Abr, 

^^mainder  to  him  and  to  his  heires»  upon condiUoo  that  he  shall  onLI^mm 

not  alien  ;  as  to  the  state  taile  the  condition  is  good«  for  such  alienation  h.t.a. 

is  prohibited,  as  hath  been  said,  by  the  said  sUtute.  But  as  to  Sf^s'>V^ 
the  fee  simple,  some  say  it  is  repugnant  and  voyd,  for  the  reascxi  that 
Littleton  hath  yeelded  :  and  therâbre  some  are  of  opinion,  that  this 
is  a  good  condition,  and  shall  defeat  the  alienation  for  the  estate 
taSe  ooely,  and  leave  the  fee  simple  in  the  alienee,  for  that  the  con- 
dxtion  did  in  law  extend  onely  to  the  state  taile,  and  not  to  the  re* 


Dver  s 
FhîLfc 
1S7.  b. 


VOOA    Vfc  1    "  ^ffcounter  lefirojlt  de  eeêieeueê,**  Hereby  it  appear- 
L^^*    D.  J       that  to  restrain  tenant  in  taile  from  alienation  against 
the  profit  of  his  issaes,  is  good,  for  thatagreeth  with  the  will  à£  the 
dcoGT,  and  the  intent  of  the  statute*.  •  4«  B.  3. 4. 

But  a  gift  in  taile  may  be  made  upon  condition,  that  tenant  in  t**^^* 
taile.  Ice.  may  alien  for  the  profit  of  his  issues,  and  that  hath  been 
hflidcn  to  be  good,  and  not  restramed  by  the  said  statute,  and  seem- 
eth  to  agree  with  the  reaaon  of  LUdetoUy  because  in  that  case,  Fo- 
àmuu  donatoru  ûbeervetur^  b'f  •  and  it  must  be  for  the  profit  of  the 


Sect. 

JTEM  hfime  pmt  iener  terrt$  en 
taUe  wr  tid  c^niilion^  que  gi  le 
taumt  en  It  taile  ou  $e$  keire$  alienont 
en  fee  m  em  tetif ,  on  pur  terme  ou- 
ter Tie^  &C.  ef  auxy  que  ri  tmts  Vissues 
xdgnants  del  tenant  en  le  toile  soient 
wunis  sans  issue^  que  adonques  bien 
tirroit  ttl  donor  et  a  ses  heires  de  en- 
treTj  &€•  Et  per  tiel  voy  le  droit  |j  de 
le  faite  poet  cstre  salve  après  f[  dis- 
€omtinuaneey  edissue  en  le  tailCy  si  as- 
am  I  y  soit;  issint  qus  per  voy  d^en- 
trt  del  donor  ou  de  ses  heires^  le  taile 
wtserrsLmy  defeat  per  tiel  eondition  : 
-«-Qiwre  hw.  £t  untsre  si  le  fe- 
MuC  en  le  taile  en  eeo  ease^  on  ses 
heires^  font  aseun  discontinuance^  ce- 
lag  enlereversion  ou  ses  heireSy  après 
tea  que  le  taile  est  determine  pur  de- 
fruit  de  issue,  &e.  payent  entrer  en  le 
tare  perforce  de  mesme  le  condition^ 
et  ne  serrant  my  §  eohert  desutrbriefe 
iefarmdon  en  le  reverter. 


I         in  L.  and  M.  and  Roh. 
f  M  added  in  L.  and  M.  and  Rob. 
liimeiddedinUandM.  and  Boh. 


364. 

ALSO  a  nan  may  give  lands  in 
taile  upon  sueh  condition,  that 
if  the  tenant  in  taile  or  liis  heires 
alien  in  fee  or  in  taile,  or  for  terme 
of  another  man^s  life,  &e.  and  also 
that  if  all  the  issue  eomming  of  the 
tenant  in  taile  be  dead  without  issne» 
that  then  it  shall  be  lawf  ull  for  the 
donor  and  for  his  heires  to  eater, 
&e.  And  by  this  way  the  right  of 
the  taile  may  be  saved  after  discon- 
tinuanee,  to  the  issue  in  taile,  if  there 
bee  any  ;  so  as  by  way  of  entry  of 
the  donor  or  of  his  heires,  the  tailo 
shall  not  bee  defeated  by  such  con- 
dition :  Qucere  hoe.  And  yet  if  the 
tenant  in  taile  in  this  case,  or  his 
heirs,  make  any  discontinuance,  he 
in  the  i^eyersion  or  his  heires,  after 
that  the  taile  is  determined  for  de- 
fault of  issue,  &c.  may  enter  into  the 
land  by  force  of  the  same  coftdition^ 
and  shall  not  be  compelled  to  sue  a 
writ  of  formedon  in  the  reverter. 

"•ilijsjvojvt; 

t  Quere  hoct  not  in  L.  and  M.  nor  Roh. 
$  cohert'^arte  in  L.  and  M.  and  Koh. 


Lib.  3.    Cap.  5. 


Of  Estates 


Sect.  364< 


11  H.  7. 11. 
(1  Re^  le.  t4.) 


CDycrS4S.lv) 
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Utol  107.  Sn 


Mse  Bnctaa 
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.S»  Els. 
feter  Bftldwyn 
H  C«oke,  coin- 
mmly  eaUed 


Ci  Biep.  lU  J 


reiHU.  35 
Ehau  en  tretpuie 

C>r  le  BeigBiM: 
OrdSBt  TKtt 

Grorae  Vaux  m 


"  fkLIEKOJ^T^  Ufc,  etauxy  ai  touts  Irê  issues  soient  morts^ 
ft/M  t5*f Note,  LiVt7  fon  purposely  made  parcell  of  the  condition 
in  the  copulative,  that  the  tenant  in  taile  should  alien,  &c.  For  if  a 
gift  in  taile  be  made  to  a  man  and  to  the  heirs  of  his  body,  and  if 
he  die  without  heirs  of  his  body,  that  then  the  donor  and  his  heires 
shall  re-enter,  this  is  a  voyd  condition  ;  for  when  the  issues  faile, 
the  estate  determineth  by  the  expresse  limitation,  and  consequently 
the  adding  of  the  condition  to  defeate  that  which  is  determined  by 
the  limiution  of  the  estate,  is  void,  (1)  and  in  that  case  the  wife  of 
the  donee  shall  be  endowed,  &c  And  therefore  Littleton^  to  make 
the  condition  good,  added  an  alienation,  which  amounted  to  a 
wrong,  and  hee  restrained  not  the  alienation  onely,  (for  then  pre- 
sently upon  the  alienation  the  donor.  Sec  might  re-enter  and  de- 
feat the  estate  taile)  but  added,  and  die  without  issue,  to  the  K  ^1 
end  that  the  right  of  the  estate  in  taile  might  be  preserved,  L^^^*^*  **J 
and  not  defeated  by  the  condition,  but  might  be  recovered  againe  by 
the  issue  in  tayle  in  a/ormcdon. 

And  Liitleton  expressely  saith,  that  the  donor  and  his  heirs  after 
the  discontinuance,  and  after  that  the  estate  tayle  is  determined, 
may  re-enter,  which  is  the  intention  and  true  meaning  of  Littktsn 
in  this  place.  And  where  it  b  said  in  this  section  ( quere  hoc )^  this 
is  added  by  some  that  understood  not  this  case,  and  is  not  in  the 
criginalL 

Note,  that  in  a  condition  consisUng  of  divers  parts  in  the  con* 
junctive,  as  here  in  the  case  of  Littleton^  both  parts  must  be  per- 
formed, according  to  the  old  rule,  [a]  Si  filures  conditiones  aacriptét 
futrunt  donatiom  conjunctim^  omnibus  est  fiarendum  et  ad  verita- 
tern  cofiulativè  reçuiritur  quèd  utraque  fiars  sit  vera.  But  other* 
wise  it  is  when  the  condition  is  in  the  disjuncdve,  (1)  for  the  same  au- 
thor in  that  case  saith.  Si  divhum  cuilidet^  vrl  alter i  eorum  satis  est 
obtemfierare.  Et  in  disjunctivis  aufficit  alteram fiartem  esse  veram. 
What  then  if  the  condition  or  limitation  be  both  in  the  conjunctive  and 
disjuncti\e  :  As  if  a  man  make  a  lease  to  the  husband  and  wife,  for 
the  tearme  of  one  and  twenty  yeares,  if  the  husband  and  wife  or 
any  child  betweene  them  so  long  shall  live,  and  then  the  wife  dyeth 
without  issue  ;  shall  the  lease  determine,  or  continue  during  the  life 
of  the  husband  ^  And  the  answer  is,  that  it  shall  continue,  for  the 
disjunctive  referreth  to  the  whole,  and  disjoyneth  not  onely  the  latter 
part,  as  to  the  child,  but  also  to  the  baron  and  fem,  so  as  the  sense 
b»  if  the  baron,  fem,  or  any  child  shall  so  long  live. 

lb]  And  so  it  is  if  an  use  be  limited  to  certaine  persons,  untill  J* 
shall  come  from  beyond  sea,  and  attain  unto  his  full  age,  or  dye» 
if  he  doth  come  from  beyond  sea,  or  attaine  to  his  full  age,  the  use 
doth  cease. 


(1>  See  Boraston's  case,  3  Rep.  19. 
Webb  v.  Herring,  Cro.  Ja.  416.  King  v. 
RumbaU,  Cro.  Ja.  448.  Chadock  v.  Cow- 
ley,  ibid.  693.  Fortescue  v.  Abbott,  Foil. 
479.  and  Sir  Thomas  Jones,  79  ;  and  Good- 
Utle  V.  Whitby.  1  Burr,  m    See  also 


1  P  W.  170  and  Mr.  Fcamc's  Eway  <« 
Contingent  Remainders,  p.  167- 

[225.  a.] 

(1)  [See  Note  135.] 
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Sect  365. 


tTE.%  home  tu  pott  pUder  m 
loam  attiouy  que  estate  fuit  fait 
mficy  au  en  fee  taUe^  ou  pur  terme 
it  m,  sur  eonditiauj  f  ^il  ne  vaueha 
m  Tteorà  de  eeo^  ou  monstra  un  es^ 
ffff  mtth  sealey  prorant  meeme  la 
tniSÊimu  Car  U  eat  un  eonmaneru- 
StiMy  que  home  per  plee  ne  defeaXera 
»  estate  de  franktenement  per 
fircefaseun  tiel  eondUion^  sinon  que 
iwmatra  le  proo^e  de  condition  en 
mrift^Be^sinouqueeeosoUenaacuns 
tSfuiaU  easesy  &€•    Mes  de  chattels 
raht  eieome  de  leasjfait  aterme  d*ans^ 
tail  grants  de  gards  fait  per  gar- 
Mis  m  chrodtrie^  &  hujusmodi^&e. 
himt  poit  pleder  que  tiels  leases  ou 
grmtsfuerantj^aits  sur  condition^  &c. 
ta»  monstre  ascun  escript  de  le  con- 
£tm.    Issint  en  mesme  le  maner 
hmc  foil  faire  de  dones  &  grants  de 
ckotf  eb  personals^  &  de  contracts  per- 
maUy&e. 


cannot  plead  in 

.  _  any  action,  that  an  estate  was 
made  in  fee,  or  in  fee  tayle,  or  for 
terme  of  life,  upon  eondition,  if  he 
doth  not  ¥oueh  a  record  of  this,  or 
shew  a  writing  under  scale,  proring 
the  same  condition.  For  it  is  a  com- 
mon learning,  that  a  man  by  plea 
shal  not  defeat  any  estate  of  freehold 
by  foree  of  any  such  condition,  un- 
lesse  he  sheweth  the  proofe  of  the 
condition  in  writing,  &e.  unlesse  it 
bee  in  some  speeiall  cases,  &e«  But 
of  chattels  reals,  as  of  a  lease  for 
yeares,  or  of  grants  of  wards  made 
by  gardians  in  chivalrie,  and  such 
like,  tee.  a  man  may  plead  that  sueh 
leases  or  grants  were  made  upon 
condition,  Àcc.  without  shewing  any 
writing  of  the  condition*  So  in  the 
same  manner  a  man  may  doe  of  gifts 
and  grants  of  chattels  personals,  and 
of  contracts  personals,  &c« 


ITf ^  ascun  action**  Bee  the  action  reall«  personall,  or  mixt, 
if  a  condidoQ  be  pleaded  to  defeat  a  freehold,  it  is  regu- 
Uiiy  true,  that  a  deed  must  bee  shewed  forth  [a]  in  court  (2).  And 
the  reaaoD  why  the  deed  shall  bee  shewed  forth  to  the  court  is,  for 
that  to  every  deed  there  be  two  things  requisite  :  the  one,  that  it 
be  sufl&ôent  in  law,  and  this  is  called  the  legall  part,  and  therefore 
the  judgment  of  that  belongeth  to  the  judges  of  the  law  :  the 
ether  concernes  matter  of  fsLcU  as  sealing  and  delivery,  and  this  be- 
ksgs  to  the  jurors.  And  because  every  deed  ought  to  approve  itselfe, 
and  be  proved  by  others  too  ;  it  must  approve  it  selfe  upon  the 
shewing  of  it  forth  in  court  in  two  manners. 

roOJ%    K  1  as  to  the  composition  of  the  words,  that  it  bee  suf- 

^JSd5m  0*J^itnt  in  law,  and  that  the  court  shall  adjudge. 

Secondly,  of  ancient  time  if  the  deed  appeared  to  bee  rased  or  in- 
tcriined  in  places  materiall,  the  judges  adjudged  upon  their  view, 
the  deed  to  be  voyd  (1).  But  àS  latter  time  the  judges  have  left 
that  to  the  jurors  to  try  whether  the  raising  or  interlining  were  be- 
fore thedeliverie. 

And 
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And  there  is  a  difference  betweene  a  rent,  and  a  re-entry  ;  for 
upon  a  gift  in  tûle,  or  a  lease  for  life,  a  rent  may  be  reserved  with- 
out deed,  but  a  condition  with  a  re-entrie  cannot  bee  reserved  in 
those  cases  without  deed. 
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Eêcrifit  êouth  êeale.**  Which  LitOetwi  mtendeth  to  bee  a 
deed  under  seale. 

And  well  said  Littleton^  m  deed  under  êralt.  For  though  the 
deed  be  inroUed»  yet  hee  cannot  plead  the  inrolment  thereof,  though 
it  be  of  record.  And  though  it  be  exemplified  under  the  great  seale, 
[6]  yet  must  he  shew  forth  the  deed  it  selfe  under  seale,  as  Liftle^ 
ton  here  saith,  and  not  the  exemplification  (2).  And  so  when  LrV- 
tleton  wrote,  no  con»tat^  or  inèfieximus^  of  the  king's  letters  pa- 
tents were  avsdleable  to  be  shewed  forth  in  court,  but  the  letters  pa- 
tents themselves  under  seale.  For  both  the  conêtat  and  insfteximuw 
are  but  exemplifications  of  the  inrolment  of  the  charters,  or  letters 
patents  :  and  this  appeareth  by  the  resolution  of  two  severall  [c]  par- 
liaments, one  holden  m  the  Xhjfé  and  fourth  yeare  of  king  Edward 
the  sixt,  and  the  other  in  the  thirteenth  yeare  of  queene  Elizabeth. 
But  now  by  those  statutes  the  exemplification  or  conêtat  under  the 
great  seale  of  the  inrolment  of  any  letters  patents  made  since  the 
fourth  day  of  February  anno  27  H.  8.  or  after  to  be  made,  shal  be 
snfficient  to  be  pleaded  and  shewed  forth  in  court,  aswel  against  the 
king,  as  any  other  person  by  the  patentees  themselves  (whereof 
there  was  some  doubt  \d\  conceived  upon  the  said  statute  of  E.  6.) 
and  by  all  and  every  other  person  and  persons  clayming  by,  from,  or 
under  them.  Which  statutes  are  general  and  beneficiall,  and  es- 
pecially the  act  of  13  EHz.  for  that  extends  not  only  to  lands,  tene- 
ments, and  hereditaments,  but  to  every  thing  whatsoever,  and  ought 
to  be  favourably  construed  tac  advancement  of  the  remédie  and  right 
of  the  subject  (3). 

The  difierence  betweene  a  conêtat^  in^fiexinuu^  and  a  vidimus, 
you  may  reade  [e]  at  large  in  Pagers  case.  But  none  of  them  by 
law  ought  to  be  had,  but  only  of  the  inrolment  of  record,  and  not  of 
a  deed  or  any  other  writing  that  is  not  of  record,  and  no  deed,  &&» 
can  be  inrolled»  unlesse  it  be  duely  and  lawfully  acknowledged. 
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Sinon  qu9  9Qit  en  aacun  eifieciall  ca#e«,  l^c**  Hereby  is  im- 
plyed,  that  if  a^gardian  in  chivalrie  in  the  right  of  the  heîre  entreth 
for  a  condition  broken,  hee  shall  plead  the  state  upon  condition  with- 
out shewing  of  any  deed,  because  his  interest  is  created  by  the  law. 
And  so  it  is  [/]  of  a  tenant  by  statute  merchant  or  staple,  or  tenant 
by  eleipL 

Likewise  tenant  in  dower  shall  plead  a  concUtion»  &&  without 
shewing  of  the  deed.  And  the  reason  of  these  and  Uie  like  cases» 
is,  for  that  the  law  doth  create  these  estates,  and  they  come  not  in 
by  him  that  entred  for  the  condition  broken,  so  as  they  might  proi» 
vide  for  the  shewing  of  the  deed,  but  they  come  to  the  land  by  aur 
dioritîe  of  law,  and  therefore  the  law  will  allow  them  to  plead  the 
condition  without  shewmg  of  it. 

[/]  But  the  lord  by  escheat;  albeit  his  esUte  be  created  foo^ 
by  law,  shall  not  plead  a  condition  to  defeat  a  freehold  L^^'^'J 
"vrithoQt  shewing  ti  it,  because  the  dead  doth  belong  limo  him. 

A  tenant 


(2)  On  giving  deeds  of  bargain  sad  sale  in 
eTidence,  see  Bull.  Ni.  PrK  255 1  10  Ann.  c. 
18.;  anddG.  2,  c.6.sec.  21. 


^3)  See  also  27  Slis. 
226. 


9.  and  Bu]I>  Ki.  Fri- 


upbn  Condition. 


SçcjL  36$. 


A  tenant  by  the  cnrte^ie  shall  not  [^]  plead  a  condition  made  by 
his  wife,  and  a  re-entiy  for  the  condition  broken  without  shewing 
the  deed  ;  for  albeit  his  estate  be  created  by  law,  yet  the  law  pre- 
someth  that  he  had  the  possession  of  the  deedes  and  evidences  be- 
lQD|;ing  to  his  wife. 

[hi  But  lessees  for  yeares,  and  all  others  that  claime  by  any  con- 
veyance from  the  party,  or  justifie  as  servant  by  commandement, 
&C.  must  shew  the  deed. 

[i]  brought  an  ejectione  Jirm^  against  JE.  for  ejectmg  him  out 
of  the  mannor  of  jD.  which  he  held  for  terme  of  yeares  of  the 
demise  of  C.  the  defendant  pleaded,  tliat  gave  the  said 
mannor  to  P,  and  Katherine  his  wife  In  taile,  who  had  issue  E,  the 
defendant,  and  after  the  donees  infeofied  C.  of  the  mannor,  upon 
ccnditicn  that  he  should  demise  the  mannor  for  yeares  to  J?,  the 
pkûntî£e,  the  remainder  to.  the  husband  and  to  tlie  wife,  &c.  C.  di4 
demise  the  land  to  R.  the  plaintife  for  yeares,  but  kept  the  rever- 
wn  tohimselfe,  wherefore  Katherine  after  the  decease  of  her  hus- 
band entred  upon  the  plaintife,  Sec.  for  the  condition  broken,  and 
died;  after  whose  decease  the  land  descended  to  the  issue  in  taile, 
&c  now  defendant,  judgement  upon  action,  exception  was  taken 
against  this  plea,  because  E.  the  defendant  maintained  his  entry  by 
fiaice  of  a  condition  broken,  and  shewed  forth  no  deed,  and  the  plea 
was  ruled  to  be  good,  because  the  thing  was  executed,  and  there-  ' 
Sorehee  need  not  shew  forth  the  deed.  Ao/a,  the  defendant  being 
h&ue  in  taile  was  remitted  to  the  estate  taile.  (1) 

In  a  prmctfie  qubd  reddat  agahist  6\  who  pleaided  that  R.  was  seis- 
ed, and  infeoffed  him  in  morgage  upon  condition  of  payment  of  cer- 
taine money  at  a  day,  and  said  that  R,  paid  the  money  at  the  day, 
and  entred  judgement  of  the  writ  :  exception  was  taken  to  this  plea, 
fior  that  he  shewed  forth  no  deed  of  the  condition,  and  it  was  ruled 
that  hee  need  not  shew  forth  the  deed  for  two  causes.  1.  That 
he  ought  not  to  shew  any  deed  to  the  demandant,  because  the  de- 
mandant is  a  stranger.  2.  It  might  be  when  R,  paid  the  money, 
and  the  condition  performed,  that  the  deed  was  rebailed  to  R,  and 
there  upon  the  plea  was  adjudged  good,  and  the  writ  abated. 

If  land  be  morgaged  upon  condition,  and  the  morgagee  let- 
teth  the  lands  for  yeares,  reserving  a  rent,  the  condition  is  per- 
formed, the  morgagor  re-entei's,  in  an  action  o£  debt  brought  for 
the  rent  the  lessee  shall  plead  the  cohdition  and  the  re-entry  without 
shewing  forth  any  deed. 

In  an  assise  the  tenant  pleads  a  feoffment  of  the  ancestor  of  the 
plaintife  nnto  him,  &c  the  plaintife  saith  that  the  feoffment  was 
upon  c<»dition,  &c.  and  that  the  condition  was  broken,  and  pleades 
a  re-entry,  and  that  the  tenant  entred  and  tooke  away  the  chest  in 
whkh  the  deed  was,  and  yet  detaineth  the  same,  the  plaintife  shall 
not  in  this  case  be  enforced  to  shew  the  deed. 

If  a  woman  give  lands  to  a  man  and  his  heires  by  deed  or 
without  generally,  she  may  in  pleading  averre  the  same  to  be  causâ 
matrimoTiii  /ir^locuti^  albeit  she  hath  nothing  in  writing  to  prove  the 
same,  the  reason  whereof  see  Sect,  330. 

•*3/r#  des  chattels  rtalU^  ncome  lease  fai%  a  volunt  a  terme  des 
aju>  ^c.   This  is  apparent. 

(Doc  Pit.  51.)  cScei4o.2à.t. 
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JTEJtf,  cornent  que  home  en  asmn 
a€(f  Oft  ne  poit  pleder  un  condition 
que  tùucha&conccmafranktenemenlj 
sanns  monntrerescript  de  ceo^  come  est 
avantdity  uncore  home  poit  estre  aide 
sur  tiel  condition  per  vei*dict  de  xii. 
homes  prise  a  large  en  assise  de  novel 
disseisin, ou  en  ascun  auter  action^  Vou 
les  justices  voilent  prender  *  le  verdict 
de  ani.  jurors  a  large.  Sicome  milto- 
mus^  q\u  home  seisie  de  certaine  tert*e 
en  fee  lessamesme  la  terre  a  un  auter 
pur  terme  de  vie  sansfaity  sur  condi- 
tion de  render  al  lessor  un  certaine 
renty  &  pur  default  de  paiment  un- 
re-entriey  &c.  perforce  de  quel  le  les- 
9ee  est  seisie  come  defranktenementy  et 
puisle  tent  est  aderere^  per  qtu  le  les- 
sor enter  en  laterrey  et  puis  le  lessee  ar- 
raigne  un  assise  de  novel  disseisin  de 
la  terre  envers  le  lessoTy  le  quel  plead 
que  ilfist  nul  tort  ne  nul  dissetsinyCt  sur 
ceo  l'assise  soit  prise  ;  en  test  case  les 
recognitors  de  Vassise  poyent  dire  et 
render  a  les  justices  lour  verdict  a 
large  sur  tout  le  matter,  corne  a  dire, 
que  le  defendanlfuit  seisie  de  la  terre 
en^sondemesne  corne  defety  et  issintsei- 
siCy  mcsme  la  terrelesse  al  plaintif  e  pur 
terme  de  sa  vie,  rendant  al  lessour  tid 
annuel  rent  paiable  atielfeasty&csur 
tiel  conditioUy  que  si  le  rent  fuit  ade- 
rere  a  ascun  tidfeast  f  a  que  doit  estre 
pai/,  donques  bien  lirroU  al  lessor  d* en- 
trer y  &c.  per  force  de  quel  lease  le 
plaintifefuit  seisieenson  demesiucome 
defranktenementy  et  que  puis  après  le 
rent  fuit  aderere  a  tiel  feasty  f  &c. 
per  que  le  lessor  entra  en  le  terre  sur 
le  possession  le  lesseCy  et  prieroit  le  dis- 
eretion  de  les  jusiiceSy  si  ceo  soit  un 
disseisin  fait  al  plaintif  e  ou  nemy  ; 
Il  donque  per  ceo  que  appiert  a  les  jus- 
iiceSy  qu€  ceo  fuit  nul  disseisin  fait  al 

plaintife. 


ALSO,  albeit  a  man  cannot  in 
any  action  pleade  a  condition 
which  toueheth,  &  concernes  a  free- 
hold, without  shewing  writing  of 
this,  as  is  aforesaid,  yet  a  man  may 
be  aided  upon  such  a  condition  by 
the  verdict  of  12  men  taken  at  large 
in  an  assise  of  noveldt^^et^an,  or  in  any 
other  action  where  the  justices  will 
take  the  verdict  of  12jurors  at  lai^. 
As  put  the  case,  a  man  seised  of  cer- 
taine land  in  fee  letteth  the  same 
land  to  another  for  terme  of  life  with- 
out deed,  upon  condition  to  render 
to  the  lessor  a  certaine  rent,  and  for 
default  of  payment  a.  re-entrie,  &e. 
by  force  whereof  the  lessee  is  seised 
as  of  freehold,  and  after  the  rent  is 
behinde,  by  which  the  lessor  entereth 
into  the  land,  and  after  the  lessee  ar- 
raine  an  assise  otnoveldisseisin  of  the 
land  against  the  lessor,  who  pleads 
that  he  did  no  wrong  nor  disseisin, 
and  upon  this  the  assise  is  taken  ;  in 
this  case  the  recognitors  of  the  as- 
sise may  say  and  render  to  the  jus- 
tices their  verdict  at  large  upon  the 
whole  matter,  as  to  say,  tliat  the  de« 
fendant  was  seised  of  the  land  in  his 
demesne  as  of  fee,  and  so  seised,  let 
the  same  land  to  the  plaintife  for 
terme  of  his  life,  rendring  to  the  les- 
sor such  a  yearely  rent  payable  at 
such  a  feast,  &c.  upon  such  condi- 
tion, that  if  the  rent  were  behinde  at 
any  such  feast  at  which  it  ought  to 
bee  paid,  then  it  should  bee  lawfuU 
for  the  lessor  to  enter,  &c.  by  force 
of  which  lease  the  plaintife  was  seised 
in  his  demesne  as  of  freehold,  and 
that  afterwards  the  rent  was  behinde 
at  such  a  least,  &c.  by  which  the 
lessor  entred  into  the  land  upon  the 
possession  of  the  lessee,  and  prayed 

the 
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flaiiOift^  eniard  que  Ventrieie  Ules- 
wvrjwt  eongeabU  sur  luy  ;  les  jus* 
Hees  dagetU  doner  judgement  que  le 
floînfffe  ne  prendra  riens  per  san 
krùfe  JPassise.  Et  issint  en  tiel  cas 
le  lessor  serra  aide^  et  uneore  nul  es- 
eriptnre  unques  fuit  fait  del  eondi- 
fîoH.  Car  eibien  que  les  jurors  paient 
tgcer  conusance  de  le  \  lease^  auxy 
hieu  ils  paient  aver  conusance  de  le 
€oud4Han  que  fuit  declare  &  rehearse 
sur  le  leas. 


the  discretion  of  the  justices,  if  this 
bee  a  disseisin  done  to  the  plaintife 
or  not  ;  then  for  that  it  appeareth 
to  the  justices,  that  this  was  no  dis- 
seisin to  the  plaintife,  insomuch  as 
the  entrie  of  the  lessor  was  congea-  . 
ble  on  him  ;  the  justices  ought  to 
give  judgement  that  the  plaintife 
shall  'not  take  any  thing  by  his  writ 
of  assise.  And  so ^n  such  case  the 
lessor  shall  bee  aided,  and  yet  no 
writing  was  ever  made  of  the  condi- 


til)*  8.  Oi.  155. 
Lib.9.ro.  13. 
Lib.  11.  fo.  10. 

S  RoU.  Abr.  693, 
694.  698,  699,700« 
711.  717.  725. 
Hob.  117. 
4  Kep.  05.  b. 
Cro.  Rl.  699. 
1  Sid.i?.  191.194. 
203.  9  Rfp.67.b0 
(9  Rep.  12, 130 


Um.  For  as  well  as  the  jurors  may  have  conusance  of  the  lease,  they 
also  as  well  may  have  conusance  of  the  condition  which  was  declared  and 
nhearsed  upon  the  lease. 

**TfT£RDIT,  or  verdict  de  12  homes:'    (2)  Veredictum,  quasi 
dictum  veritatis^  vls  judicium  est  quasi  juris  dictum.    Et  si- 
cut  ad  questionem  juris,  nônrcsfiojtdent  juratores  sed  judices  :  sic 
ad  guétstionem  facti  non  resfiondeiit  judices  sed  juratores.  For 
jurors  are  to  try  the  fact,  and  the  judges  ought  to  judge 
[226.  b.  J  accordhig  to  the  law  that  riseth  upon  the  fact,  for  ex  facto 
jus  oritur. 

««  Prise  c  large:*  There  be  two  kindes  of  verdicts  ;  viz.  one 
generall,  and  another  at  large  or  espcciall.  As  in  an  assise  of  novel 
disseisin,  brought  by  J.  against  B.  the  plwntife  makes  his  plaint. 
Quod  B.  disseisivit'eum  de  20  acris  terre  cum  fiertinentiis  ;  the  te- 
nant pleades,  Qudd  ipse  nullam  injuriam  seu  disseisinam  firefata 
Ji.  inde  fecit,  tSTc.  The  recognitors  of  the  assise  doe  findc,  Qudd 
prétdict  jt.  injuste  1st  sine  judicio  disseisivit  predict.  B.  de  pradict. 
20  acris  terre  cum  pertinent'  ^c.  This  is  a  generall  verdict  The 
like  law  it  is  if  they  finde  it  negatively.  And  Littleton  here  putteth 
a  case  of  a  verdict  at  large,  or  a  spcciall  verdict  ;  and  it  is  there- 
fore called  a  special!  verdict,  or  a  verdict  at  large,  becncuse  they 
liiide  the  spèciall  matter  at  large,  and  leave  the  judgement  of  law 
thereupon  to  the  court,  of  which  kinde  of  verdict  it  is  said,  [I]  Om- 
nis  conclusio  bmti  ^  verijudicii  seguitur  ex  bonis  vens  prxmts- 
siset  dictisjuratorum.  .  .  , 

And  though  Littleton  here  puts  his  case  of  a  verdict  at  large  upon 
a  rcncrall  issue  (which  in  the  case  hee  putts,  it  was  necessary  for 
the  tenant  to  pleade)  yet  when  issue  is  joyned  upon  some  speciall 
point  the  jury,  as  shall  be  said  hereafter  in  this  section,  may  hnde 
the  sîieciaU  matter  if  it  be  doubtfull  in  law,  for  as  much  doubt  may 
arise  upon  one  point  upon  the  speciall  issue  as  upon  the  generall  is- 
sue. And  as  a  speciall  verdict  may  be  found  in  Common 
[227.  a.  J  Pleas,  so  may  it  also  bee  found  In  Pleas  for  tlie  Crowne,  or 
criminal  causes  that  concerne  life  or  member. 

A  verdict 


(Plo.93.  a.) 
(Pott.  2S7,8iS.) 


U]  Trin.  33  E.  1. 
Coram  Rejçe 
Votx.  in  'iliesAttr* 


43  A%u  31.  Stanf. 
pi.  cor.  164,  1A5. 
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41  E.3.  0)rou.451. 
(Cit>.  Eliz.  474.  lb. 
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*  lease,  auxy  bien  ils  patent  aver  conusance  de  le,  not  in  L.  and  M.  nor  Roh 


(2^  8«5  Bacon  Abr.  vol.  5.  281.  Vin.  vol.  21. 
373.  Com.  Kg.  Abatement,  (L  34.)  Amend- 
ncnt,  (P.)  Appeals.   (G.  14.)  Estoppel, 


(E.  le.)  Evidence.  (A.  5.)  Pleader,  (C  87. 
E.  38,  K.  13.  S.  1.)  Prerogative,  (D.  76.) 
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A  verdict  finding  matter  incertainely  or  ambiguously  is  insuffi- 
cient, and  no  judgement  shall  be  given  thereupon  ;  as  if  an  execu- 
tor plead  filHnment  administre^  and  issue  is  joyned  thereupon,  and 
the  jury  finde  that  the  defendant  have  goods  within  his  hands  to  be 
adroinistred,  but  finde  not  to  what  value,  tliis  is  incertaine,  and 
therefore  insufficient. 

A  verdict  that  finds  part  of  the  issue,  and  finding  nothing  for  the 
residue^  this  is  insufficient  for  the  whole,  because  they  have  not 
tried  the  whole  issue  wherewith  they  are  charged.  As  if  an  infor- 
mation of  intrusion  bee  brought  against  one  for  intrudmg  into  a  me- 
suage,  and  100  acres  of  land,  upon  the  generall  issue  the  jury  finde 
against  the  defendant  for  the  land,  but  saith  nothing  for  the  house, 
this  is  insufficient  for  the  whole,  and  so  was  it  twice  adjudged, 
[m]  But  if  the  jury  give  a  verdict  of  the  whole  issue,  and  of  more, 
&c.  that  which  is  more  is  surplusage,  and  shall  not  \a\  stay  judge- 
ment ;  for  Utile  fier  inutile  non  vitiatur^  but  necessary  incidents 
required  by  law  Âe  jury  may  finde. 
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If  the  mattet  and  substance  of  the  issue  bee  found,  it  is  sufficient, 
as  Littleton  himselfe  sayeth  hereafter. 

Estoppells  which  bind  the  interest  of  the  land,  as  the  taking  of  a 
lease  of  a  man's  owne  land  by  deed  indented,  and  the  like,  being 
specially  found  by  the  jurie,  the  court  ought  to  judge  according  to 
the  speciall  matter  ;  for  albeit  estcppels  regularly  must  be  pleaded 
and  relied  upon  by  an  apt  conclusion,  and  the  jury  is  sworne  ad  ve^ 
ritatem  dicendam^  yet  when  they  finde  veritatemfactiy  they  pursue 
well  Hieir  oath,  and  the  court  ought  to  adjudge  according  to  law. 
[A]  So  may  the  jurie  find  a  warrantie  being  given  in  evidence, 
though  it  be  not  pleaded,  because  it  bindeth  the  right,  unlesse  it  be 
in  a  writ  of  right,  when  the  mise  is  joyned  upon  the  meere  right. 

Sutton  sad  Dieoasin  the  Common  Place,  tlM  ktm  of  the  letti  Tor  TCtna  by  deed  indgiteili 
(FMt.  352.  Ant.  47.  b.  Doc  Pbu  164.  Poit.  283.  Cit».  EL  141.) 

[c]  After  the  verdict  recorded,  the  jury  cannot  vary  p^OT  K  T 
from  it,  but  before  it  be  recorded  they  may  vary  from  the  ^•j 
first  offer  of  their  verdict,  and  that  verdict  which  is  recorded  shall' 
stand  :  also  they  may  vary  from  a  privy  verdict. 

An  issue  found  by  verdict  shall  alwayes  be  intended  true  untill  it 
be  reversed  by  attaint,  and  thereupon  upon  the  attaint  no  supersedeas 
is  grantable  by  law. 

If  the  jurie  after  their  evidence  given  unte  them  at  the  barre, 
doe  at  their  owne  chai*ges  eat  or  drinke  either  before  or  after  they 
be  agreed  on  their  verdict,  it  is  finable,  but  it  shall  not  avoid  the 
verdict  :  but  if  before  they  be  agreed  on  their  verdict,  tliey  eate  or 
drinke  at  the  charge  of  the  plaintife,  if  the  verdict  be  ^ven  for  him, 
it  shall  avoid  the  verdict:  but  if  it  be  given  for  the  defendant, 

it 
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it  shaU  not  avoid  it,  ^  tie  è  eonversç.  [d]  But  if  after  the^  be 
agreed  on  their  verdict  they  eat  or  drinke  at  the  charge  of  him  for 
whom  they  doe  passe,  it  shall  not  avmd  the  verdict. 

[r]  If  the  phûntîfe  after  evidence  given,  and  the  jury  departed 
from  the  barre,  or  any  for  him,  doe  deliver  any  letter  for  the  plain- 
tife  to  any  of  the  jury  concerning  the  matter  in  issue,  or  any  evi- 
dence, or  any  escrowle  touching  the  matter  in  issue,  which  was  not 
given  in  evidence,  it  shall  avdd  the  verdict,  if  it  be  îûand  for  the 
plaintife,  but  not  if  it  be  found  for  the  defendant,  sic  è  converao. 
But  if  the  jury  carry  away  any  writing  unsealed,  which  was  given 
m  evidence  in  open  court,  this  shall  not  avoid  their  verdict,  albeit 
they  should  not  have  carryed  it  with  them. 

By  the  law  of  England  a  jury,  after  their  evidence  given  upon  the 
issue,  ought  to  be  kept  together  in  some  convenient  place,  without 
meat  or  dxînke,  fire  or  candle,  which  some  bookes  [/]  call  an  im- 
prisQDment,  and  without  speech  with  any,  unlesse  it  be  the  bailife, 
and  with  him  onely  if  they  be  agreed.  After  they  be  agreed  they 
may  in  causes  between  party  and  party  give  a  verdict,  and  if  the 
court  be  risen,  give  a  privy  verdict  before  any  of  the  judges  of  the 
court,  and  theft  they  may  eat  and  drinke,  and  the  next  morning 
in  open  court  they  may  either  affirme  or  alter  their  privy  verdict, 
and  that  which  is  g^ven  in  court  shall  stand.  But  in  crimmall  cases 
of  life  or  member,  the  jury  can  give  no  privy  verdict,  but  they 
must  g;ive  it  q>enly  in  court.  And  hereby  appeareth  another  di- 
▼ision  of  verdicts,  viz,  a  publique  verdict  openly  given  in  court, 
and  a  privy  verdict  given  out  of  the  court  before  any  of  the  judges, 
as  is  aforesaid. 

A  jury  swome  and  charged  in  case  of  life  or  member,  cannot  be 
discharged  by  the  court  or  any  other,  but  they  ought  to  give  a 
verdict.  And  the  king  cannot  be  nonsuit,  for  he  is  in  judgement 
of  law  ever  present  in  court  :  but  a  common  person  may  be  non- 
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81  E.  3.  18. 
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**£n  assise  de  novel  disseisin^  ou  en  ascun  outer  action^  ^^c." 
Here  it  is  to  bee  observed,  that  a  speciall  verdict,  or  at  large,  may 
be  given  in  any  action,  and  upon  any  issue,  be  the  issue  generall  or 
speciall  :  and  albeit  there  be  some  contrary  opinions  in  our  bookes, 
yet  the  law  is  now  settled  in  this  point. 

"  Per  que  le  lessor  entra**  Here  it  appeareth  that  the  condition 
is  executed  by  re-entry,  and  yet  the  lessor  after  his  re-entry  shall 
not,  by  the  <^inion  of  Littleton^  plead  the  condition  without  shewing 
the  deed,  because  he  was  partie  and  privie  to  the  condition,  for  the 
parties  must  shew  forth  the  deed,  unlesse  it  be  by  the  act  and  wrong 
of  his  adversary,  as  hath  beene  said  ;  [m]  but  an  estranger  which  is 
not  privie  to  the  condition,  nor  claimeth  under  the  same,  as  in  the 
cases  abovesaid  appeareth,  shall  not  after  the  condition  is  executed 
in  pleading  be  inforced  to  shew  forth  the  deed  :  and  by  this  diver- 
sitie  all  the  bookes  and  authorities  in  law  which  seeme  to  be  at  va- 
riance are  reconciled.  See  also  for  this  matter  the  section  next 
following. 

Les  recognitors  del  assise  ftoient  dire^  ^cJ*  Here  it  appeareth 
that  the  jurors  may  finde  the  fact,  albeit  the  deed  be  not  shewed  in 

evidence, 
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90]b!3  ss.  évidence»  and  the  rather  for  that  the  condition  npon  the  livery  (as 

44  K.  3.2s!  hath  beene  said)  is  good,  albeit  there  be  no  deed  at  all. 

1011.4.9. 
7H.5.f. 

i£.4.Sib  1IE.4.IS*  IIB.4.16,17.  UB.7.».  (ABt.»5.  Cio.Jae.Sa6.) 

**£t  /trieront  le  discretion  des  justices**  That  is  to  say,  they  (hav- 
ing declared  the  speciall  matter)  pray  the  discretion  of  the  justices  ; 
which  is  as  much  to  say,  as,  that  they  would  discerne  what  the  law 
adjudgeth  thereupon,  whether  for  the  demandant,  or  for  the  tenant  : 
for  as  by  the  authoritie  of  Littleton^  discretio  est  discemere  fier  le- 
getttf  quid  sit  jiutum^  that  is,  to  discerne  by  the  right  line  of  law,  and 
not  by  the  crooked  cord  of  private  opinion, -which  the  vulgar  call  dis- 
cretion :  Si  à  jure  discedas^  vagus  ens,  isf  erunt  omnia  omnibus  in- 
wiéiticwtn»  cert  a  :  and  therefore  commisMons  that  authorise  any  to  proceed,  se- 
cundum sanas  discretionesvestraSf  is  as  much  to  say,  as,  secundum 
legem  ist  consuetudinem  AngUét, 

*«  Car  cibien  come  les  jurors  ficient  aver  conusance,  ^c"  Hereby 
it  appeareth  that  they  that  have  conusance  of  any  thing,  are  to  have 
conusance  also  of  all  incidenu  and  dependants  thereupon,  for  an  in- 

1  E.  s.  17.  in        cident  is  a  thing  necessarily  depending  upon  another. 

Gneye'i  caie.  jf  a  deed  be  made  and  dated  in  a  forraine  kingdome  ^fc)o§t 

lands  within  England,  yet  if  liverie  and  seisin  be  made,  «r-L'^'^®*  ^^ 
cundum/orman  cartg,  the  land  shall  passe,  for  it  passeth  by  the 
liverie* 
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EJV*  mtsme  U  manner  est  defeoffe^ 
ment  enfee^  au  done  en  te  taile^ 
sur  condition^  cornent  que  nul  escrip- 
tureunquef tut  fait  de  ceo  *.  Et  si- 
come  est  dit  deverdictalargeen  assise^ 
&c.  en  mtsme  le  manner  est  en  brief  e 
d^entrefoundue  sur  disseisin;  et  en 
touts auters actions  ou  lesjusticesvoy- 
lent  prender  le  verdict  a  large,  yjla 
ou  tiel  verdict  a  lar^e  est  faity  la 
manner  del  enirie  entire  est  mis  en 
VissuCj  &c. 


IN  the  same  manner  it  is  of  a 
feoffement  in  fee,  or  a  gift  in  taile, 
upon  condition,  although  no  vriting 
were  ever  made  of  it.  And  as  it  u 
sayd  of  a  verdict  at  large  in  an  àssisé, 
&e.  in  the  same  manner  it  is  of  a  writ 
of  entrie  founded  upon  a  disseisin  ; 
and  in  all  other  actions  where  the 
justices  will  take  the  verdictat  large, 
there  where  such  verdict  at  large  ia 
made,  the  manner  of  the  whole  eutrie 
is  put  in  the  issue^  &c. 


(p  Reikis.) 
see  the  lectfcm 
neztfiiUowing^. 

(to  Rep.  118. 
▲nt.  236.) 


AND  it  is  to  be  observed,  that  the  court  cannot  refuse  a  speciall 
verdict,  if  it  bee  pertinent  to  the  matter  put  in  issue.  See 
the  section  next  preceding. 

"  Verdict  a  large.**  It  is  called  a  verdict  at  large  because  it 
findcth  the  matter  at  large,  and  leaves  it  to  the  judgement  of  the 
court  :  or  it  is  called  a  special  verdict,  because  it  findeth  the  spe- 
ciall matter.  Sec.  So  as  hereby  it  appeareth,  that  a  verdict  (as 
hath  beene  said)  is  two  fold,  viz,  a  verdict  at  large,  or  a  speciall 

verdict, 


*  &c.  L.  and  M.  and  Roh. 

f  par  la  ou  tiel  verdict  a  lar^e  fait  la 


nature  'de  matter  myn  en  Vinve,  L.  *n<J  ^ 
and  Roh. 


upon  Condition. 


Sect.  368,  369. 


fcrdict^  (which  is  aU  one)  whereof  Littleton  here  speaketh  ;  and  a 

geoefall  verdict  that  is  generally  found  according  to  the  issue»  as  If 

the  issae  be  not  guilty,  to  finde  the  partie  guiltie  or  not  g^iltie  ge- 

■eraQy,      sic  de  çétteria*   There  is  also  a  verdict  given  in  open  Seeibeattt 

court,  and  a  privy  verdict  given  out  of  court  before  any  of  the  P«f«^"» 

judges  of  the  court,  so  called  because  it  ought  to  bee  kept  secret  and 

prifie  from  each  of  the  parties,  before  it  be  affirmed  in  court 


Sect.  368. 


JTEM  en  tid  ease  Vou  Venquest 
f^tt  dire  Iqur  verdict  a  Itui^  à'ils 
miflil  prendre  sur  eux  le  conusance 
jcia  Icy  sur  le  matter,  ils  paient  dire 
kïïf  verdid  generalmentj  came  est 
mt  m  lour  charge;  eome  en  le  case 
mmtdU  ils  paient  bien  dire,  que  le 
ktmr  ne  disseisa  pas  le  leàseCy  ^ils 
rmknijfSc. 


ALSO  in  such  case  ^rhere  the 
enquest  may  give  their  verdict 
at  large,  if  they  will  take  upon  them 
the  knowledge  of  the  law  upon  the 
matter,  they  may  give  their  verdict 
generally,  as  is  put  in  their  charge  ; 
as  in  the  case  aforesaid  they  may 
well  say,  that  the  lessor  did  not  dis<» 
seise  the  lessee,  if  they  will,  &e. 


ALTHOUGH  the  juric  if  they  wiU  take  upon  them  (as  Littleton   (•  ^  •»•> 
here  saith)  the  knowledge  of  the  law,  may  give  a  generall 
verdict,  yet  it  is  dangerous  for  them  so  to  doe,  for  if  they  doe  mistake 
the  law,  tl»ey  runne  into  the  danger  of  an  attaint  ;  therefore  to  find 
the  speciall  matter  is  the  safest  way  where  the  case  is  doubtfull. 


(4  Bep.  53^ 


[228.  b.]  £ 

ITEJI  en  mesme  U  case,  si  le  case 
fntt  lieL,  que  après  ceo,  que  leUssor 
nait  enter  pur  default  de  payment, 
Bcque  lelessee  ust  enter  sur  le  Ussar,  et 
fay  iissdsisty  en  cest  ease  si  le  lessor  ar- 
rmsneunassiseenvers  leless€e,lelessee 
lug  pmt  barre  de  V assise;  car  il  port 
jkader  envers  luy  en  bar,  coment  le 
lessor  que  est  plaint^efist  un  lease  al 
defendant  pur  terme  de  sa  vie,  savant 
It  retersian  ai  plaintif  e^  quel  est  bone 
fUa  en  barre,  entant  que  il  c<must  le 
reversion  estre  al  plaintif  e.  *  En  cest 
cost  le  plaintife  n'ad  f  ascun  matter 
it  lay  ayder,forsqtie  le  condition/ait 
nr  k  lèas,  et  ceo  il  ne  poet  pleader, 
pr  ceo  que  il  n'ad  ascun  escripturede 

ceo: 

^  addod'in  L.  ând  H.  aud  Boh. 


îCt  369. 

ALSO  in  the  same  ease,  if  the 
ease  were  sueh,  that  after  that^ 
that  the  lessor  had  entred  for  default 
of  payment,  &e.  that  the  lessee  had 
entered  upon  the  lessor,  and  him  dis- 
seised, in  this  ease  if  the  lessor  ar- 
raigne  an  assise  against  the  lessee,  the 
lessee  may  barre  him  of  the  assise  ; 
for  bee  may  pleade  against  him  in 
bar,  how  the  lessor  who  is  pL  made  a 
lease  to  the  defen.for  term  of  his  life, 
saving  the  reversion  to  the  pi.  whieh 
is  a  good  plea  in  bar,  insomueh  as  hee 
acknowledges  the  reversion  to  be  to 
the  pL  In  this  ease  the  plaintif  hath 
no  matter  to  ayd  himselfe,  but  the 
condition  made  upon  the  lease,  & 

this 

t  atcun  not  in  L.  and  M.  ncr  Eoh. 


Lib.  3.   Cap.  5.  Of  Estates  Scct^^  S7A 

cio:  d;eiUani9ueUnepoetre9ponâer  this  he  eannot  plead,  beeause  Ire 

al  barrCj  il  serra  barre.   Et  isshU  en  hath  not  any  writing,  of  this  ;  aiMl 

eest  easa  payes  veier  que  home  est^  dis-  inasmuch  as  he  eannot  answer e  the 

seisie^  et  uncare  il  n^avera  assise.  Et  bar^  he  shal  be  barred.   And  so  in 

uncore  si  le  lessee  soit  plaintife^  et  le  this  case  you  may  see  that  a  man  is 

lessor  defendant^  il  barrera  le  lessee  disseised,  &  yet  he  shal  not  have  as- 

fer  verdict  d^assise^&c.   Mes  en  cest  sise.   And  yet  if  the  lessee  be  pi. 

ease  Vau  le  lessee  est  defendant^  si  il  and  the  lessor  def.  he  shall  bar  the 

ne  voile  plead  le  dit  plea  en  barre^  lessee  by  verdict  of  t^e  assise,  &e. 

mes  plead  nul  fort,  nut  disseisin^  But  in  this  case  where  the  lessee  is 

donques  le  lessor  reeovera  per  assise^  def.  if  he  wil  not  plead  the  said  plea 

causa  qui  supra.  in  bar,  but  plead  nul  tort,  nul  diss. 

then  the  lessor  shal  recover  by  assise, 

causa  quâ  supra. 

•*  fJ^UR  ceo  que  il  n*ad  aacun  eacrifiture  de  ceo"  Hereby  it  also 
appeareth,  Uiat  albeit  the  condition  was  executed  by  re- 
entrie,  yet  the  lessor  cannot  plead  it  witliout  shewing  of  a  deed. 
But  of  this  matter  sufficient  hath  beenc  said  before  in  the  two  next 
preceding  sections. 

u  E,4. 10.  "  Quel  est  bone  /ilea  en  barre**  In  a  case  where  there  have  beene 

10  j^u.'  varictie  of  opinions  in  our  books»  Littleton  here  clecreth  the 

sttiLo.  Bw.9.  doubt,  and  that  upon  a  good  ground.  For  hee  himselfe  reporteth 
M  aSIm.^  our  bodtes,  that  it  was  holden  by  all  the  justices  of  England, 

S  aHII'îs.  *  lesLoe  for  life,  the  reversion  to  the  plaintife,  was  a  good  barre  ' 

44  Am!  s.  in  an  assise,  and  also  that  a  lease  for  yeares,  the  reversion  to  the 

li^tiut'g?,'  plwntifc,  might  bee  pleaded  in  an  assise  :  and  so  of  a  feoffinent  in 
18  A».'32.  *  fee  with  warrantie.  And  herein  the  diversitie  of  pleading  is  to  be 
3  £i£  Dy^MoI  obscrved  ;  for  in  the  case  here  put  by  Littleton  of  a  lease  for  life, 
(Aat  aoi.  AO        the  tenant  shall  pleade  it  in  barre  ;  but  in  a  case  of  a  lease  for 

yeares,  or  an  esUte  of  tenant  by  statute  cr  elegit^  the  defend-  r^jç>o  1 
antshallnotpleadinbar.as tosay,aMManon,e^c.butjusti- L'^'^^* 
fie  by  force  of  the  lease,  &c  and  conclude,  ^  isèint  sam  tort.  And 
if  the  tenant  of  the  freehold  be  not  named,  he  shall  pleade  nul  tenant 
de  franktenement  nome  en  le  brief e:  and  in  the  case  of  the  feoffisient 
with  warranty  he  must  relie  upon  the  warranUe. 


Sect.  370. 

JTEM  pur  ceo  que  tidx  condi'-  A  ND  for  that  such  conditions  are 
tions  sont  plus  communément  mis  jl\  most  commonly  put  and  speci- 
&espeeyies  enfaitsendentes^aseunpe-  fied  in  deeds  indented,  somewhat 
Ut  chose  serra  icy  dit  (a  I09,  monjtts)  shall  bee  here  said  (to  thee,  my  sonne) 
defndentftr^,  et  de  fait  poll  concern  of  an  indenture,  (1)  and  of  a  deed 
nants  conditions.  Et  est  ascavoiVyque  pol  (2)  concerning  conditions.  And 
si  Vendenture  soit  bipartite,  ou  tripar-  it  is  to  bee  understood,  that  if  the  in- 
tite,  ou  quadripartite  J  touts  Us  partes  •  denture  be  bipartite,  or  tripartite,  or 

àe  quadripartite, 

#  diaeUie^eiiit,  ïé>  and.  M.  and  Roh. 


(1)  [6cc  NpU  138.] 


(2)  [See  Xote  1390 


upon  Condition. 


6cct3T9* 


ie  rendenJhtre  ne  sont  que  un  fait  en  quadripartite,  ail  the  parts  of  the  in- 
Iqh  &  ehe^eun  part  ie  VenAtnXurt  têt  denture  are  but  one  deed  in  law,  and 
it  nuxtf  granit  foret  tt  tffectj  sieome  every  part  of  the  indenture  is  of  as 
tsmts  1^  parts  ensemble.  Çreat  foree  and  effeet  as  all  the 

parts  together  be.  (5) 

•  jn^XJUUêtndentts?*   Those  are  catted  by  leverall  names,  as  viiLieft.M7. 

Mid  McrifHwn  indentmtum,  carta  indentata^Mcri/ituraindeniataf 
iadtniMra^  Utevét  indcrUate.  An  Indeature  îs  a  writins  ceaUining  a 
conveyaoce,  baixaine,  caatract,  covenants,  or  agreements  betweeoe 
two  or  more,  and  Is  indented  in  the  top  or  aide  answerable  to  an*  (Aau  i4S-b4 
oDier  that  li]^ewise  comprehendeth  the  self  same  matter^  and  is 
caOed  an  indenture,  for  that  it  is  so  indented,  and  is  called  in  Greeke 

IT  a  deed  foegmneA,  h€c  indtntura^  l^c,  and  In  troth  the  parch-  Ub.«.%.  tt. 

ment  or  paper  is  not  indented,  this  is  no  indenture,  because  words  S^SlaiIcwSS. 

canoot  make  it  indented.   But  if  the  deed  be  actually  indented,  aad  slope. 
there  be  no^words  ef  indenture  in  the  deed,  yet  it  is  an  indentane  hi 

Jaw  ;  for  K  may  be  an  indenture  without  words,  but  not  by  words  OBtp-in-M 
wkfaoQt  iodeatiag. 

-  En  f  aits  wdeta."   And  hers  it  is  to  be  understood,  that  it  {^{f'i]^%,^' 

ODC^t  to  be  in  parchment  or  in  paper.   For  if  a  writing  be  made  4  B.s.riiiM  tin, 

opon  a  peece  of  woodier  upon  a  peece  of  linen,  or  in  the  barke  of  I  uX^^i 

a  tree«  or  on  a  stone,  or  the  like,  &c.  and  the  same  be  sealed  or  de-  v  h.  &i  9^  ^ 

livered,  yet  is  it  no  deed,  for  a  deed  must  be  written  either  in  (s  ^^'ihr.  %U> 
parchment  or  paper,  as  before  is  said,  for  the  writing  upon  these  is 
least  sidifect  to  alteration  or  corruption. 

Si  Pendmture  9oie  bipartite^  ou  trifiartite^  ou  guadriflartite^ 
l^c."*  Bipartite  is,  when  there  be  two  parts,  and  two  parties  to  the 
deed.  Tripcriite^  wlien  therè  are  three  parts  and  three  parties  ; 
tmA  m  fi  quadripartite t  quinquepmrtite^  iSte, 

•^Et  de  fât  potU^  A  deed  poll  is  that  which  is  plaine  without 
ai^  indenting,  m  called  because  it  is  cut  even,  or  polled.  Every 
deed  that  is  pleaded  shall  be  intended  to  bee  a  deed  poll,  unlesse  it 
be  aOedged  to  be  indented. 

**Xèuté  U9  pmrts  driendetUure  ne  oont  que  un  emleyJ*  If  aman  ssH.«.s4,sf. 
bf  deed  indented  make  a  gift  in  taile,  and  the  donee  dyeth  without    L'a.  a.  at 
inac,  that  part  of  the  indenture  which  belonged  to  the  donee  doth    ^  f;^^^. 
sow  belong  to  the  donor*  far  both  parts  doe  make  but  one  deed  in    rucon.  îu» 
kw. 

**Et  cheêcun  part  dêl  indenture  eat  de  muxy  grand  Jbree,  iSTcJ* 
This  is  manifest  of  it  selfe,  and  is  proved  by  the  bookes  aforesaid. 

It  b  to  be  observed,  ttiat  if  the  ieojOfor,  donor,  or  lessor  scale  the 
part  of  tba  indentare  beknging  to  the  Isoiee,  &c.  the  indenture  is 
iM^albeit  the  fesfee  never  seakth  the  counterpart  belonging  to 


(3)[8eeKettl4a][ 


Sect. 


ÏÀb.  3é   Cap.  S. 


Of  Estates 


Sect  371. 


Sect.  371. 


[229.  b.] 


771 T  feasance  dt  indenture  est  en 
lé  deux  inaners.    Un  est  de  faire 
etix  en  le  tierce  persan.    Un  auter  est 
défaire  eux  en  le  primer  person.  Le 
feasance  en  le  tierce  person  est  corne 
en  tiel forme. 

Hœo  indentara  facta  inter  R.  de 
P.  ex  uni  parte,  fc  F.  de  D.  ex  al- 
tera parte>  testatur,  quo  prœdictus 
jR.  de  P.  dédit  &  concessit,  &  hno 
prœsenti  carta  indentata  eoiifirmavit 
prsefato  F.  de  D.  talem  terram,  &e. 
Habendum  &  tenendum,  *  &e«  sub 
eonditione,  f  &e.  In  eujus  rei  testi- 
monium partes  prœdictœ  sigilla  sua 
^  prsesentibuB  alternatim  apposucr 
runt*  Vd  sic  :  In  cujus  rei  testimo- 
nium uni  parti  hujus  indenturae 
penes  prœfatum  F.  de  />.  remanen- 
ti,  prœdict'  R.  de  P.  sigillum  suum 
apposuit,  alteri  verô  parti  ejusdem 
indenturœ  penes  E.  de  P.  'remanen- 
ti,  idem  F.  de  D.  sigillum  suum  ap- . 
posuit.   Dat%  &c. 

Tiel  endenture  est  appel  endenture 
fait  en  le  fwçe  person^  pur  ceo  que 
les  verbes^  &c.  sont  en  la  tierceperson. 
Et  tlel  forme  d^endentures  est  de 
pluis  sure  feasance,  pur  ceo  que  est 
plais  communément  use,  &e. 


AND  the  making  of  an  indenture 
is  in  two  manners.  One  is  to 
make  them  in  the  third  person.  An- 
other is  to  make  them  in  the  first 
person.  The  making  in  the  third 
person  is  in  this  forme. 

This  indenture  made  ieiwem  R.  of 
P.  of  the  one  part,  and  Y.ofD.af 
the  other  part,  witnesseth,  that  the  sazd 
R.  of  P.  hath  granted^  and  hy  this 
present  charter  indented  confrmed  to 
the  aforesaid  Y.  of  D.  such  land,&c. 
To  have  and  to  holdy  &c.  upon  con- 
dition,  &c.  In  witntsse  whereof  the 
parties  aforesaid  to  these  presents  tn- 
terchangeably  have  put  their  seaks. 
Or  thus  :  In  witnesse  whereof  to  the 
one  part  of  this  indentui^  remaining 
with  the  said  V.  of  D.  the  said  B. 
of  P,  hath  put  his  scale,  and  to  the 
other  part  of  the  same  indenture  re- 
maining  with  the  said  R.  of  P.  the 
said  \.  of  D.  hath  put  his  scale. 
Dated,  &c. 

Such  an  indenture  is  called  an  in- 
denture made  in  the  third  person,  be- 
cause the  verbes,  &e.  are  in  the  third 
person.  And  this  forme  of  inden- 
tures is  the  most  sure  makine,  be- 
cause it  is  most  commonly  used,  &c« 


f  B.d.  ». 

Vide  the  booln 
pfi»  Rbeaned. 


Vide 4»  S.3.8. 
7  H.  7. 14. 
DierSSH.  S.19. 
lib.  S.  fol  4  &  5. 
Ooddard**  cue* 


17EUx.DicT 
349.  iR.3. 
14a.A.U. 
Bab.  18  H.  4*  IS. 
30A4k8&. 


tj^T  Ic  feasance  del  indenture  eat  en  deux  manera^  ^c.*'  Here  is  • 
mV  another  of  our  author's  perfect  divisions.    In  this  and  the 
next  section  Littleton  doth  illustrate  his  meaning,  by  setting 

downe  formes  and  examples  which  do  effectually  teach. 

In  these  two  formes  there  are  to  be  observed  (amongst  other) 
three  generall  parts  of  the  same,  viz.  the  premises,  the  habendum^ 
and  the  in  cujua  rei  teatimoniunu  But  hereof  hath  been  spoken  at 
large.  Sect.  1. 4.  &  40;  for  Littleton  speaketh  not  here  of  the  deli- 
verie,  but  onely  of  tlie  context  or  words  of  the  deed. 

"  Pur  ceo  que  est  le  pluia  communément  uae*^  Here  it  appcarcth 
that  which  is  most  commonly  used  in  conveyances  is  the  surest  way. 
jf  communi  obaervantiâ  non  eatrecedendum^ ksf  minimè  mutanda  aunt 
çuét  certam  habuerunt  inter  fir  etationem,  Magiater  return  uaua.  It  is 
provided  by  the  statute  of  38  £.  3.  ca/i.  4.  that  all  penal  bonds  in  the 

third 


*  &c.  not  in  L.  and  M.  nor  Rob.  i  praaentibua,  not  in  L.  and  M.  nor  fioh> 

t      not  in  L.  andM.  nor  Boh. 


Lib.  3. 


upon  Condition. 


Sectf  372. 


1  person  be  iroid  and  holden  for  none,  tvherein  some  of 
^*  J  oar  bookes  [d]  seem  to  differ,  but  they  being  rightly  un-  J'S.*Î."^<Î*  ** 
derstood»  there  is  no  difference  at  all.  For  the  statute  is  to  be  intend-  s  &  4.  f.  * 
ed  of  bonds  taken  in  other  courts  out  of  the  realme,  and  so  it  appear- 
ed! by  the  preamble  of  that  act.  And  it  was  principally  intended  of 
the  courts  of  Rome,  and  so  it  appeareth  by  justice  Hani^ordy  in  3  H. 
4.  m  which  courts  bonds  were  tsiken  in  the  third  person,  so  as  such 
bonds  made  oat  of  the  realm  are  vdd  ;  but  other  bonds  in  the  third 
pa*sQa  are  resolved  to  be  çood,  as  wel  as  indentures  in  the  third 
pcrsGo.  by  the  opinioa  of  the  wbde  court  in  8  £.  4.  (1) 


Sect.  372. 


LE  feasance  de  indenture  en  le 
frimer  person  eat  *  come  en  tiel 
forme.  Omnibus  Christi  iidelibus 
ad  qaos  prasentes  literœ  indentatœ 
perTeDerint,  A.  de  B.  salutem  in  do- 
■lino  sempiternam.  Sciatis  me  de- 
disse,  eoncessisse,  &  hac  prœsenti 
fmrti  mea  indentat .  eonfirm  sse  C. 
de  A*  taiem  terrain,  &e.  Vel  sic  : 
Seiant  prsesentes  it  futur!,  quôd  ego 
.f.de  Bm  dedij  eoncessi,  &  h  c  pne- 
seatiearti  meiindentata  confirmayi 
i\  de  D,  lalem  terram,  Haben- 
dum f  ^  tenendum,  &6.  sub  condi- 
tione  sequent],  &c.  In  eujus  rei 
testimonium  tarn  ego  praedictus  A. 
de  Bm  quam  prsedietus  G.  de  D.  his 
iadenturis  sigilla  nostra  aiternatim 
apposoimus.  Vel  sic  :  In  eujus  rei 
testimonium  :j:  ego  prœfatus  «J.  uni 
partihujasindenturse  sigiilum  meum 
apposai,  alteri  vero  parti  ejusdeni 
indentnra  prtedictee  C.  de  i>.  sigii- 
lui  suum  apposait,  &e. 


THE  making  of  an  indenture  in 
the  first  person  is  as  in  thi» 
forme.  To  aU  Christian  people  to 
whom  these  presents  indented  shall 
eome^  A.  of  B.  sends  greeting  in  our 
Lord  God  everlasting.  Know  yee  mu 
to  have  given^  granted^  and  by  this 
my  present  deed  indented  confirmed 
to  C.  of  D.  such  landy  &c.  Or  thus  : 
Know  all  men  present  and  to  come^ 
that  J  A.  of  B.  have  given^  granted^ 
and  by  this  my  present  deed  indented 
confirmed  to  C.  of  D.  such  Zand,  &c. 
To  have  and  to  wM^&Cm  upon  condi» 
tionfollowingy&c.  In  witnessewhere^ 
of^  aswell  I  the  said  A.  of  B.  as  the 
aforesaid  C.  of  D.  to  these  indentures 
have  interchangeably  put  our  scales. 
Or  thus  :  In  witnesse  whereof  I  the 
aforesaid  A.  to  tlie  one  part  of  this 
indenture  have  put  my  seale^  and  to 
the  other  part  of  the  same  indenture 
the  said  C.  of  D.  hath  put  his  scale, 


H£R£  Littleton  sets  down  three  formes  of  deeds  indented  in  the 
first  person,  bréviê  via  fier  exemfila^  longa  fier  firttcefUa.  It 
is  requisite  for  everie  student  to  get  presidents  and  approved  formes 
not  onely  of  deeds  according  to  the  example  of  Littleton^  but  of  fines» 
and  other  conveyances,  and  assurances,  and  specially  of  good  and 
perfect  pleading,  and  of  the  right  entries,  and  formes  of  judge- 
ments, which  will  stand  him  in  great  stead,  both  while  he  studies, 
anid  after  when  he  shall  give  counselL  It  is  a  safe  thing  to  follow 
approved  presidents,  for  nihil  mmiU  inventum  eat^  ^  fierfectum. 

•  turn  not  in  I*  and  M.  nor  Rob  i  ejv  pr^fatut  ets  not  in  h*  sad  H'  aer 

t  <f  tênendum,  not  in  L.  and  M.  nor  Rob.      Roh . 
(1)  See  Mr.  Reeves**  accurate  sad  learned  History  of  the  Englislà  Law;  vo1.1^p.67. 


Sccf< 


Lcî6.      Cap.  3. 


or  Estates 


Sect  373,  374. 


Sect.  373. 


T  lUmhh  que  Hcl  tnienlure  ||  que 
est  fait  en  le  primer  person  est 
auxy  bane  en  la  lejf,  sicame  Vinien* 
titre  fait  en  le  tierce  person,  quant  am- 
hideux  parties  ont  a  teo  mise  lour 
seals;  ear  ^sien  VindMurefait  en  U 
tierce  person,  ou  en  le  primer  person,] 
mention  soit  fait  que  le  grantor  avait 
mise  solemtnt  son  seàle,  &  nemy  le 
grauntee,  donques  est  l^indenture  tant 
salement  le  fait  le  graunior.  Mes  Vou 
mention  est  fait  que  le  grauntee  ad 
mis  ^  son  seale  a  Vindenture,  &e. 
donques  est  Vindenture  auay  bien  le 
fait  le  grantee  corne  le  fait  le  grantor. 
Issint  il  est  le  fait  d^atnbideua:,  & 
QMxy  eheseun  part  de  Vindenture  est 
le  fait  d^ambideuœ  parties  en  tiél 
ease^ 


AMD  itseetneth  thatsueli  rnden- 
tare  whieh  is  made  in  the  first 
per8enisasg6odinlaw,asr23Q^ 
the  indentnre  made  in  the^  * 
third  person.  If  hen  both  parties  have 
pat  to  this  their  scales;  for  if  in  the 
indenture  made  in  the  third  person, 
or  in  the  first  perMin,  mention  be 
made  that  the  grantor  onely  hath  put 
his  seale,  and  not  the  grantee,  then 
is  the  indenture  onely  the  deed  of 
the  grantor*  But  where  mention  is 
made  that  the  grantee  hath  put  to 
his  seale  to  the  indenture,  &c.  then 
is  the  indenture  as  well  the  deed  of 
the  grantee  as  the  deed  of  the  gran* 
tor.  So  is  it  the  deed  of  them  both, 
and  also  eaeh  part  of  the  indenture  is 
the  deed  of  both  parties  in  this  ease^ 


<Î^^Ç*  TTERE  is  tobe  obsfenred,  that  albeit  the  words  in  this  indenture 

aB«l.Atar.»0  Xn  be  onely^  the  words  of  the  feoflbr,  yet  if  the  feoffee  put  his  seale 
to  the  one  part  of  the  indenture,  it  is  the  deed  of  them  both.  And 
in  this  speciall  case  to  make  it  the  deed  of  the  feoffee,  it  appeafeth 
by  Littleton^  that  mention  must  be  made  in  the  deed,  that  hee  hath 
put  to  his  seale,  for  that  he  is  no  way  made  partie  to  make  it,  being 
made  in  the  first  person,  but  onely  by  the  clause  of  putting  his  seale 
thereunta  Otherwise  it  is  of  a  deed  indented  in  the  third  person, 
as  before  it  appeareth,  for  there  hee  is  made  partie  to  the  deed  in 
the  beginning.  And  Littleton*9  rule  is  true,  tliat  every  part  of  an 
Indenture  is  the  dede  of  both  parties  ;  for,  as  it  hath  beene  said, 
both  parts  make  but  one  deed  in  law  in  that  case. 


Sect.  374. 


YTEJIf  si  estate  sùitfaitper  tnden- 
jE  ture  aun  homepur  terme  de  sa  Tie, 
le  remainder  a  un  auter  en  fee  sur  cer- 
taine condition,  &c.  &  site  tenant  a 
termedevie  avoit  mis  son  seal  ;  alpart 
de  Vindenture,  &  puis  m^frusty  &ilque 
est  en  le  remainder  entre  en  la  terre 
perforce  de  son  remainder,  &c.  en  eest 
COS  il  est  tenus  de  performer  touts  Us 

conditions 

I  que  ett,  not  ii^     and  M.  nor  Boh. 
*  i<  not  in  L.  and  M.  nor  Boh. 
t  •>  added  in  L.  and  M.  and  Boh. 


ALSO  if  an  estate  bee  raadelqr 
indenture  to  one  fbr  terme  of  his 
life,  the  remainder  to  another  in  fee 
upon  a  certaine  condition,  &c.  and  if 
the  tenant  for  life  have  put  his  seale 
to  the  part  of  the  indenture,  and  after 
dietb)  and  he  in  the  remainder  en* 
treth  into  the  land  by  foree  of  his  re^ 
mainder,  &e.  in  thk  ease  hee  is  tied 

to: 

#  itfi  êeale  not  in  L.  and  M.  nor  Boh. 
lei  added  in  L.  and  M.  and  Boh. 


I 


upon  Condition. 


Sect  374. 


nmdHitms  eampriêe  m  Véndênlure, 
rinmêlêtemaiii  a  îetme  de  rie  ienrit 
faire  en  sa  tne,  et  tineore  eeslny  en  le 
rewiaindtr  ne  unques  en  seale  ascun 
fcK  del  endenture.  Mes  la  eanse 
ert,  que  entant  que  il  enter  et  agi^eea 
faséer  les  terres  perforée  del  enden- 
tare,  il  est  tenus  de  performer  les  cm- 
iHiouë  âeins  mesme  Vendenture^  s^U 
r«te  after  la  teerre^  &e* 


tô  pefrforme  ail  the  conditions  com^ 
prised  in  the  indenlnre,  as  the  tenant 
for  life  onght  to  have  done  in  his 
life  time,  and  ycl  he  in  the  remainder 
never  sealed  any  part  of  the  inden- 
tare.  But  the  cause  is,  for  that,inas* 
much  as  hee  entred  and  agreed  to 
have  the  lands  hj  force  of  the  in- 
denture, hee  is  bound  to  performe 
tlie  conditions  within  the  same  in* 
denture,  if  he  will  have  the  land,  &e  . 


**  Cfi/B  certaine  condition^  Isfc**   Here  by  this  (Is^c,)  is  implied* 
1^  that  the  conditkm  in  this  case  doth  extend  both  to  the  estate 
for  life,  aod  to  the  remainder^  but  by  speciall  limitation  it  may  ex- 
tend to  any  one  of  them,  and  not  to  the  other.    And  albeit  he  in  tlie 
remainder  be  no  party  to  the  indenture  (the  parties  thereunto  only 
Iteini^  the  lessor  and  the  tenant  for  life)  yet  when  hee  in  the  remain- 
der entT^th  and  agree th  to  have  the  lands  by  fcfce  of  the  (1)  inden- 
tare,  he  is  bound  to  performe  the  conditions  contained  in  the 
r^^l       1  ^^^>^ture.    And  here  is  also  a  diversitie  to  be  understood, 
\nL.  a»  J        j^jjy  egtrangcr  to  the  indenture  lAay  take  by  way  of  re- 
maladeri  bat  he  cannot  in  this  Case  take  any  present  estate  in  posse»* 
doo^  because  he  is  an  estrangtr  to  the  deed.  (1)  . 

If  by  deed  indented  betweene  him  and  B.  letteth  lands  to  B. 
fer  life,  the  remainder  to  C.  in  fee,  reserving  a  rent,  tenant  for  life 
dieth,  he  in  the  remainder  entreth  into  the  lands,  he  shal  be  bound  to 
pay  the  rent;  for  the  cause  and  reason  before  yeelded  by  Littleton. 
An  indenture  of  lease  is  engrossed  betweene  ^»  of  the  one  part,  and 
D.  and  R.  of  the  other  part,  which  purporteth  a  demise  for  yeares 
Iff  ji,  to  D.  and  A.  seaieth  and  delivereth  the  indenture  to  />. 
and  D,  seaieth  the  counterpane  to  A*  but  R,  did  not  scale  and  deliver 
it«  And  by  the  same  indenture  it  is  mentioned,  that  and  R.  did 
grant  to  be  bound  to  the  plaintife  in  20  pound  in  case  that  certaine 
conditions  comprised  in  the  indenture  were  not  performed.  And  for 
tbis  20  pound  A*  brought  an  action  agamst  Z>.  cnely,  and  shewed 
forth  the  indebtare.  The  defendant  pleaded,  that  it  is  proved  by  the 
indeatare  that  the  demise  by  indenture  was  made  to  D,  and  R,  which 
12.  is  in  full  life,  and  not  named  in  the  writ,  judgment  of  the  writ 
The  plaintife  replyed,  that  R.  did  never  scale  and  deliver  the  inden- 
ture, and  so  his  writ  was  good  against  D,  sole.  And  there  the  coun- 
sell  of  the  plaintife  tooke  a  diversitie  betweene  a  rent  reserved  which 
is  parccU  of  the  lease,  and  the  land  charged  therewith,  and  a  summe 
m  grosse,  as  here  the  twenty  pound  is;  for  as  to  the  rent  they  agreed 
tiiat  by  the  agreement  of  jR.  to  the  lease,  he  was  bound  to  pay  it, 
bst  for  the  90  pound  that  is  a  samme  in  grosse,  and  collateral  to  the 
lease,  and  not  annexed  to  the  land,  and  groweth  due  onely  by  the 
deed,  and  therefore  R,  said  hee  was  not  chargeable  therewith,  for 
that  lie  had  not  se^ed  and  delivered  the  deed.  But  inasmuch  as  hee 
had  agreed  to  the  lease  which  was  made  by  indenture,  he  was 
diargeable  by  the  indenture  for  the  same  summe  in  grosse  ;  and  for 
that  JR.  was  not  named  m  the  writ,  it  was  adjudged  that  the  writ 
did  abate. 

4vir 
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[231.  a.] 

(1)  [See  Note  141]  (1)  [See  Note  142.] 


Lib.  3.   Cap.  5.  Of  Estates  Sect.  375* 


«  Aver  la  terre^  bfc**  Here  is  implyed  an  ancient  maxime  of 
the  law,  viz.  Qui  sentit  commodum  êeniire  debet  et  onu^^  et  transit 
terra  cum  onere. 


Il«|i.76.) 
;i  Rep.  38.) 


Sect.  375* 


2'TEM  si  feoffment  aoitfait  per 
fait  poll  mr  eonditioHy  *  et  pur  ceo 
que  le  eoniition  n^est  pas  performe  U 
feoffor  entra  et  happa  la  possession  de 
le  fait  poUj  si  le  feoffee  port  un  action 
de  cel  entrie  envers  le  feoffor^  il  ad  este 
question  si  le  feoffor  poit  pleder  le  con- 
dition per  le  dit  fait  poil  encounter  le 
feoffee.  Et  ascuns  ont  4it  que  Tion, 
entant  que  il  semble  a  eux  que  un  fait 
pofi,  et  le  propertie  de  mesnu  le  fait 
appertient  a  celuy  a  que  le  fait  est 
fait^  et  nemy  a  cduy  que  Jist  le  fait. 
Et  entant  que  tiel  fait  ne  atfient  al 
feoffor^  il  semble  a  eux  que  il  ne  poit 
pas  ceo  pleder.  f  Et  auters  ont  dit  le 
contrarte^dontnumstre  divers  causes. 
Un  est,  si  le  case  fuit  iiel,  quf  en  ac- 
tion perenter  eux  si  le  feoffee  pleder 
mesme  le  fait,  et  monstre  \  est  ^  al 
court,  en  cest  cas  entant  que  le  fait  est 
en  court,  le  feoffor  poit  monslrer  al 
court  cornent  en  le  fait  son  divers 
conditions  d^estre  perf  ormes  ||  de  le 
part  le  feoffee,  &c.  et  pur  ceo  que  ils 
ne  fueront  perf  ormes,  il  enter,  &c.  et 
a  ceo  il  serra  rescerce.  Fer  mesme  le 
reason  quant  le  feoffor  ad  le  fait  en 
poigne,  et  ceo  monstra  a  le  court,  il 
serra  §  bien  resceive  de  ceo  pleder, 
&c.  et  nosment  quant  le  feoffor  est 
privie  al  fait,  car  51  covient  estre  pri- 
vie  al  fait  quant  il  Jist  le  fait,  &c. 


ALSO  if  a  feoffment  bee  made 
by  deed  poll  upon  condition, 
and  for  that  the  condition  is  not  per- 
formed the  feoflTor  entreth  and  get- 
teth  the  possession  of  the  deed  poll, 
if  the  feoffee  brings  an  action  for 
this  entrie  against  the  feoffor,  it  hath 
beene  a  question  if  the  feoffor  may 
plead  the  condition  by  the  said  deed 
poUagainst  the  feoffee.  Andp^^  ,  - 
some  have  said  hee  cannot,L'^'^^»  J 
inasmuch  as  it  seemes  unto  them 
that  a  deed  poll,  and  the  propertie 
of  the  bame  deed  belongeth  to  him 
to  whom  the  deed  is  made^  and  not 
to  him  which  maketh  the  deed.  And 
inasmuch  as  such  a  deed  doth  not 
appertains  to  the  feoffor,  it  seemes 
unto  them  that  he  cannot  plead  it. 
And  others  have  said  the  contrary, 
and  have  shewed  divers  reasons* 
One  is,  If  the  case  were  such,  that 
in  an  action  betweene  them,  if  the 
feoffee  pleade  the  same  deed,  and 
shew  it  to  the  court,  in  this  case  in- 
somuch as  the  deed  is  in  court,  the 
feoffor  may  shew  to  the  court  how 
in  the  deed  there  are  divers  condi- 
tions to  be  performed  of  the  part  of 
the  feoffee,  &c.  and  because  they 
were  not  performed  he  entred,  &c- 
and  to  this  he  shall  be  received. 
By  the  same  reason  when  the  feoffor 


hath  the  deed  in  hand,  and  shew 
this  to  the  court,  he  shall  well  be  received  to  pleade  it,  &c.  and  namely 
when  the  feoffor  is  privy  to  the  fait  j  for  hee  must  be  privie  to  the  deed  when 
he  malLcs  the  deed,  He. 


[a]Vid.SfGb 
170.30S.340. 


J_JERE  the  latter  opinion  is  cleere  law  at  this  day,  and  is  Little- 


tori's  owne  opinion  [a],  as  before  hath  beene  observed. 


'Ont 


•  Uc.  added  in  L.  and  M.  and  Rob. 

t&c.  added  in  L.  and  M. 
L.  and  M.  and  Roh. 
4:  eff  f  not  in  li.  and  M.  nor  Roh. 


\dete  part  U  feoffee^  &c.  et  pur  ceo  que  iU 
nejueront  performeê,  not  in  L.  and  Ai.  nor  Roh* 
§  de  cet  added  in  L.  and  M. 
1  added  in  L.  and  M.  and  Roh. 


I 


lib.  3. 


upon  Condition. 


Sect  376« 


^  Ont  momtre  dtvera  causetJ* 

Felbc  qui  potuit  rerum  cognoscere  causas. 
£t  ratio  melior  semper  prxvaleU 

"  Entant  que  le  fait  est  en  court,  tSteJ*  And  herewith  doe  agree  ^r'l'iinaNiiM 

f*]  maLDy  authorities  in  law.    [cj  And  if  the  deed  remaine  in  one  dtt&itbM. 

court,  it  maybe  pleaded  m  another  court,  without  shewing  forth  ;  |£?V«fb.**' 

pda  lex  non  cogit  ad  imfiouêibUia,  WjmÀH^ame. 

42E.S.t7. 

WfmmtWwÊt^wkkmstn.  3tB.«.t.  4lA»SQ.  UB.4.1.  7a.4.3lL  11B.4.7S.  4JE.S.11.  F.M.BLS«. 

«•  £}e  part  le  feoffee^  t:te,**  Here  also  is  implyed  if  the  condition 
be  to  be  performed  on  the  part  of  the  feoffor  or  by  a  stranger  ;  and 
it  is  to  be  understood  that  when  a  deed  is  shewed  forth  to  ^e  court, 
the  deed  shall  remaine  in  court  all  that  tearm  in  the  custody  of  the 
ctutoë  brrvium^  but  at  the  end  of  the  tearme  (if  the  deed  be  not  de- 
Died)  then  the  law  adjudgeth  the  deed  in  the  custody  of  the  party  to 
whom  it  belongeth,  for  a  man's  evidences  are  as  it  were  the  sinewes 
of  his  land.  But  if  the  deed  be  denied,  then  the  deed  in  judgment  (<Bc^7f,mj 
cf  law  remaineth  in  court  untill  the  plea  be  determined  (1).  The 
Tcaidae  of  this  section  needeth  no  explication. 


[232.  a.] 


Sect  376. 


fàUXF  81  deux  homes  font  un 
^tl  traspas  a  un  outer  ^  k  quel  release 
a  m  A^eax  per  eon  fait  touts  aetions 
ftrsunalSy  0  nient  obstant  it  suiat  ac- 
tin  de  tregpasse  envers  l^auter^  le  de- 
fendant bien  poit  monstrer  que  le  très- 
paisse fmt fait  per  et  per  un  auter 
sen  companion^  et  que  le  plaintif e  per 
Houfait  queil  monstre  avant  relessa  a 
MB  eompamontouts  aetions  personals 
judgment  si  action,  fjte*  et  uneore  tiel 
fait  appertient  a  son  companioUj  & 
umg  a  Ittjf.  Mes  par  ceo  que  il  poit 
oxer  advantage  per  le  faity  si  voit 
mtnstrrr  le  fait  at  courts  il  poit  f  ceo 
Km  pieder^  f^r.  Per  mesme  le  rea- 
«m  \  poit  le  feoffor  en  Vaater  cas^ 
pmt  §  il  doit  aver  advantage  per 
kiouditian  11  compris  ddns  le  fait 


tHH^e,  U  and  M.  and  Boh. 
t^sddedU.and  M. 
\p9Uhfe9f9r  not  in  U  and  M.  nor  Rob. 


ALSO  if  two  men  doe  a  trcs* 
passe  to  another,  who  releases 
to  one  of  them  by  his  deed  all  aetions 
personalis,  and  notwithstanding 
sueth  an  action  of  trespasse  against 
the  other,  the  defendant  may  wet 
shew  that  the  trespasse  was  done  by 
him,  and  by  another  his  fellow,  and 
that  the  plaintife  by  his  deed  (which 
he  sheweth  forth)  released  to  his  feU 
low  all  aetions  personals,  and  de- 
mand the  judgement,  &e«  and  yet 
such  deedbelongeth  to  his  fellow, 
and  not  to  him.  But  because  bee 
may  have  advantage  by  the  deed,  if 
hee  will  shew  the  deed  to  the  court, 
be  may  well  plead  this,  &e«  By 
the  same  reason  may  the  feoffor  in 
the  other  ease,  when  he  ought  to 
have  advantage  by  the  eondition 
comprised  within  the  deed  poll* 

(  le  feoffor,  L.  and  M.  and  Rah. 

I  comprië  not  in  L.  and  M.  nor  Roh« 

IT  &c.  added  L.  and  M.  and  Bob* 


(1}  [See  Note  143.] 
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^IdtuT  homeêfont  un  tresfiaaseaw^auter,  ^cJ*  Here  bjr  this 
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passe,  the  same  is  joynt  or  severall  at  the  wil  of  hiin  to  whom  the 
wrong  is  done*  yet  if  he  release  to  one  of  them,  all  are  discharged, 
because  his  own  deed  shall  be  taken  most  strongly  against  himselfe, 
but  otherwise  it  is  in  case,  of  appeale  of  death,  &c  As  if  two  meo 
bfit  joyntly  and  severally  bounden  in  an  obligation,  if  the  oblige^  re- 
lease'to  one  of  them,  both  are  discharged  ;  and  seeing  the  trespass- 
ers are  parties  and  privies  in  wrong,  the  one  shall  not  plead  a  release 
to  the  other  without  shewing  of  it  forth,  albeit  the  deede  appertaine 
toiheother.(l} 

If  an  action  of  debt  upon  an  èbltgation  bee  brought  against  an 
heire,  he  may  pleade  in  barre  a  release  made  by  the  obligee  to  the 
executors.  But  albeit  the  deed  belong  to  another,  yet  most  he  shew 
it  forth,  for  both  of  them  are  priyie  to  the  testator. 

*•  Per  meame U  nason**  Ulfietutem ratto^  ibidem ju9 

Sect  377. 


/|l7JrF  «  It  feoffee  donast  ou 
WJL  grantaat  le  fait  poll  al  feoffor^ 
tiel  grant  serra  bone^  et  donques  le 
fait  &  U  propertie  ddfait  appertieut 
alfeoffoTj&e.  Et  quant  le  feoffor 
na  le  fait  en  pwgne^  et  *  ent  plead 
al  eourty  U  serra  plus  tost  enteniue, 
que  il  vient  al  fait  per  loyal  meanSy 
que  per  tortious  meane.  Et  issint  a 
eux  semble  que  le  feoffor  poet  hien 
pleder  tiel  fait  poUe  que  eomprent 
e&ndition.  &e.  s*tl  ad  U  fait  en 
poigne.^  Ideo  semper-qiMsre  de 
dubiis,quia  per  rationes  perrenitur 
ad  legitimftm  ratiooem,  &o* 
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ALSO  if  the  feoflbe  granteth  tbc 
deed  to  the  TeoflTor,  sueh  grmi 
shall  bee  good,  and  then  the  deed  and 
the  propertie  thereofbelonffeth  to  the 
feoffor,  &e«  And  when  the  feoffor 
hath  the  deed  in  hand,  and  is  pleaded 
tothe  court,  it  shall  be  rather  intend- 
ed,  that  heeommeth  to  the  deed  bj 
lawfuli  meanes,  then  by  a  wrongfuU 
mean.  And  so  it  seemeth  unto  them, 
that  the  feoffor  may  wel  plead  such 
deed  poll  whieh  compriseth  the  eon- 
dition»  iœ.  if  he  hath  the  same  in 
hand.  Ideo  semper  quasre  de  dvbOsj 
quia  per  raJtiones  peroenitur  ai  kp^ 
timam  raiionemj  &e. 

**Tr  £  firçfiertie  del/ait  afifiertient  alfpqffbr**  Hereby  it  appcar- 
Jji  eth  that  a  man  may  give  or  grant  his  deed  to  another,  and  such 
a  grant  byfiaroU  is  good.  And  it  is  also  implied,  that  î^.^rooo  b.l 
man  hath  an  obligation,  though  he  cannot  grant  the  thing  L'^*'^'  * •* 
in  action,  yet  hee  may  give  or  grant  the  deed,  viz,  the  parchment 
and  waxe  to  another,  who  may  cancell  and  ube  thç  same  at  his  plea- 
sure.  (1) 

^  Serra 


•M-^-teo^  Ih  amd  M.snd  Bob. 
(l)£8ee3rotel4^J 


t  Ue,  added  L.  and  M.  and  Rob. 
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**  Serra  ftltdê  eoêf  enten<P^  çne  il  vient  al  fait  per  layail  mcane^ 
çue  /t<r  tortious  même.**  Omnia  fireeumuntur  légitimé  /actu, 
dmccfiréàetur  in  contrarium.    Injuria  non  ftréseumitur. 

Quere  de  dubOê**  There  be  three  kinds  of  iinhappie  men. 

1.  Qvz  9CÙ  V  non  docet^  Hee  that  hath  knowledge  and  teacheth 

2.  Qui  docet  If  non  vivify  He  that  teacheth,  and  liveth  not  there-s 
after, 

3w  Qm  neêcit^  ^  non  interrogate  He  that  knoweth  not,  and  doth 
sc*  ctiquire  to  understand.  Therefore  Littleton  saith,  Qu€re  de 
dvhii». 

InfeUx  euju9  nulH  saflientia  firodeet, 
Infelix  qui  recta  docet^  cum  vivit  iniçuè. 
InfeUx  qui  piiuca  eapit  ^fiernitque  docerL 

Quia  Jktr  ratione§  pervehitur  ad  legitimamrationem**  For  Xm'k 
tio  e9t  radium  divini  lumime.  And  by  reasoning  and  debating  of  grave 
learned  men  the  darknesse  of  ignorance  is  expelled,  and  by  the  light 
«f  legall  reason  the  right  is  discerned,  and  thereupon  judgment  given 
according  to  law,  which  is  the  perfection  of  reason.  This  is  of 
Littleton  here  called  légitima  ratio,  whereunto  no  man  can  attains 
but  by  Umg  stwUe,  often  conference,  long  experience,  and  continual! 
observation. 

Certaine  it  is,  that  in  matters  of  difiicultie  the  more  seriously  they 
■re  debated  and  argued,  the  more  truely  they  are  resolved*  sto€ 
àimby  new  inventions  justly  avoided. 

Inter  euncta  legee,  V percunetabere  doetn^ 


ESTJLTES  que  litmes  out  sur 
condition  m  ley^  sont  tiels  estates 
ont  un  eondttion  per  la  ley  a  eux 
snnex^  comment  que  ne  soit  specrfieen 
eterift^  Si  come  home  grant  per  son 
/oft  a  un  outer  Vojffice  de  parkershtp 
itunpark  a  auter,  et  occupier  mesme 
Vâfiee  fur  terme  de  son  viCy  V estate 
qjuileuisn  V office  est  sur  condition  en 
ley,  (^egtasewDoir^  qxie  le  parker  Men 
d  loyalmeat  gardera  lepark^  et  ferra 
ceo  que  a  tiel  office  appertient  afaire^ 
w  auterment  men  Urroit  algrauntor 
da  ses  hebresde  luy  ouste^  et  degran^ 
ter  ceo  a  un  auter  sHl  voity  &c  Et 
M  condition  que  est  entendus  per  lu 
ley  estre  annexe  a  aseun  ehose^  est 


X.  378. 

ESTATES  which  men  have 
upon  condition  in  law,  are  such 
estates  which  have  a  condition  by 
the  law  to  them  annexed,  albeit  that 
it  be  not  specified  in  writing.  As  if 
a  man  grant  by  his  deed  to  another 
the  office  of  parkership  of  a  park,  to 
have  and  occupie  the  same  office  for 
terme  of  his  life,  the  estate  which  he 
hath  in  the  office  is  upon  condition 
in  law,  to  wit,  that  the  parker  shall 
well  and  lawfully  keepe  the  parke, 
and  shall  doe  that  which  to  such 
office  belongeth  to  doe,  or  otherwise 
it  shall  be  lawful  to  the  grantor  and 
his  heires  to  oust  him,  and  to  grant 
U  to  another  if  he  will,  âcc.  And 
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such  condition  intended  by  the 
law  to  be  annexed  to  any  thing,  is 
as  strong  as  if  the  condition  were 
put  in  writing. 


"  â^OJSrniTIOJSr  en  icy,  ifc:*      Littleton  having  spoken  of 
conditions  in  deed,  now  according  to  his  owne  division  coin- 
meth  to  speake  of  conditions  in  law. 

"  Que  ne  soit  tfiecijie  en  escrifit*'  A  condition  in  law  is  that  which 
the  law  intendeth  or  implyeth  without  expresse  words  in  the  deed. 
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Que  le  fiarker  bien  et loyalment  gardera  le  fiarke,  Is^c** p^o  o  T 
Parke,  this  should  be  written  fiarque,  which  is  a  FrenehL'^^'^*  ^*  J 
word,  and  signifieth  that  which  we  vulgarly  call  a  parke,  of  the 
French  word  parquer,  to  imparke,  to  inclose.  It  is  called  in  Domeé^ 
day.  Parous,  In  law  it  signifieth  a  great  quantity  of  ground  inclosed, 
priviledged  for  wild  beasts  of  chase  by  prescription,  or  by  the  king's 
grant. 

The  beasts  of  parque,  or  chase,  properly  extend  to  the  bucke,  the 
doe,  the  foxe,  the  marten,  the  roe,  but  in  a  common  and  legall  sense, 
to  iill  the  beasts  of  the  forrest.  There  be  both  beasts  and  fowles  cf 
the  warren.  Beasts,  as  hares,  conies,  and  roes  called  in  records JTc/] 
Cafireoli,  Fowlesof  two  sorts,  viz.  Terrestrea  2s\Ci  AquatUes»  Ter* 
rentres  Q&  two  sorts,  Silvestres  and  Camfiestres  :  Campestre  t,  as  par- 
tridge, quaile,  raile,  6cc  Silvestres,  as  phesant,  woodcocKe,  &c. 
Jiquatiles,  as  mallard,  heme,  &c  whereof  I  have  seen  this  record 
[•]  :  Rex  concessit  Johanni  de  Beverly  Armigero  sua  qudd  ifiac 
€um  quibuscunque  canibus  suis  ad  quascunque  bestias  feras  regis  in 
quibuscunque  forestis,  /  arcis  suis  quotiescunque  voluerit  venari 
fiossit,  et  quoscunque  falcones  fiossit  fiermittere  volare  ad  quas* 
cunque  aves  de  warrenâ  in  quibuscunque  rtfiariis,  ^c. 

It  is  resolved  [^Iby  the  justices  and  the  king's  counsell,  that  ca- 
fireoU,  id  est  roes,  non  surtt^  bestia  de  fores' â,  eè  quodfugant  aUaa 
ftraê.  Beasts  of  forrests  be  properly  hart,  hind,  bucke,  hare,  beare, 
and  wolfe,  but  legally  all  wild  beasts  of  venery. 

A  forest  and  chase  are  not,  but  a  parke  must  be  inclosed.  The 
forest  and  chase  doe  differ  in  offices  and  lawes  :  every  forest  is  a 
chase,  but  every  chase  is  not  a  forest.  A  subject  may  have  a  forest 
by  especiall  grant  of  the  king,  as  the  duke  of  Lanccuter  and  abbot 
of  JVhitbie  had. 

0  ckam  ça  ft,  quid  regis  foresta,  saith,  Poresta  est  tutaferarum 
tnansie  non  quarumlibet,  sed  silvestrium,  non  quibusUbet  in  locia^ 
sed  eertis,  et  ad  hoc  idoneis  ;  Undefbresta  £.  mutata  in  O.  qwuifo* 
resta,  hoc  est,ferarum  statio. 

Pudzeld  or  Woodgeld  is  to  be  free  from  payment  of  money  fbr 
taking  of  wood  in  any  forest  But  let  us  now  returne  to  our  Little^ 
4on, 

In  this  Section  Littleton  putteth  an  example  of  a  condition  in  law 
annexed  to  the  office  of  the  keeper  of  a  park,  but  this  example  must 
be  understood  with  a  distinction  :  for  if  the  parker  doth  not  attend 
on  the  parke  one  or  two,  &c.  dayes,  this  is  no  forfeiture  of  the  office 
ofpakership  ;  but  if  in  his  default  any  deere  be  killed,  and  so  a 
damage  to  the  lord,  that  is  a  forfeiture  :  for  (that  it  may  be  said 
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once  far  aU)  noa-user  of  itselfe  vrithout  some  speciall  dAinage  is  no 
forfeiture  cf  •  private  offices,  bot  non-user  of  publique  offices  which 
concern  Uie  administration  of  justice,  or  the  common  wealth,  is  of  it 
self  a  cause  of  forfeiture. 


SH.7.11. 
3P  A.a.SS,  8n» 
(Cro.  Bep.  11. 
AMLCari«M^ 


Luy  ouêier  «'t/  v«t7,  (9*0."  LiUle$on  here  speaketh  of  an  ouster 
hf  ferce  of  a  condition  in  law,  therefore  it  is  to  be  seen  in  what 
other  cases  the  grantor  may  lawfully  oust  his  officer .  (1) 

There  is  a  diversitie  between  offices  that  have  no  other  profit 
but  a  coUaterall  certain  fee,  for  there  the  grantor  may  discharge 
roiQ  K  1  ^  service,  as  to  be  a  bayly,  receiver,  surveyor, 
L^^*  b.  J  auditor,  or  the  like,  the  exercise  whereof  is  but  labour  and 
charge  to  him,  but  hee  must  have  his  fee  :  for  the  maine  rule  of  law 
is,  that  no  man  can  frustrate  or  derogate  fi*om  his  owne  grant  to  the 
prejudice  of  the  grantee.  And  where  albeit  the  grantee  hath  no 
other  profit  but  his  fee,  yet  that  fee  is  to  be  perceived  and  taken  out 
of  the  profits  appertaining  to  the  lord  within  his  office,  for  there  the 
grantor  cannot  discharge  him  of  his  service  or  attendance,  for  that 
may  turn  to  the  prejudice  of  the  grantee,  if  the  grantor  will  not  grant 
the  office  at  alL  But  in  all  cases  where  the  officer  relinquisheth  his 
office,  and  refuseth  to  attend,  he  loseth  his  office,  fee,  profit,  and  alL 

There  is  another  diversity  where  the  grantee,  besides  his  certaine 
tee,  hath  profits  and  availes  by  reason  of  his  office;  there  the  grantor 
cannot  discharge  him  of  his  service  or  attendance,  for  that  should  be 
to  the  prejudice  of  the  grantee.  Also  if  a  man  doth  grant  to  another 
the  oflSce  of  thé  stewardship  of  his  courts  of  his  mannors  with  a  cer- 
tain fee,  the  grantor  cannot  discharge  him  of  his  service  and  attend- 
ance, because  he  hath  other  profits  and  fees  belonging  to  his  office, 
which  he  should  lose  if  he  were  discharged  of  his  office.  And  as  in 
the  case  which  Littleton  here  putteth  of  the  office  of  the  keeper  of  a 
parke,  for  that  hee  hath  not  onely  his  fee  certaine,  but  profits  and 
avafles  also,  in  respect  of  his  office,  as  deere  skinnes,  shoulders,  &c. 
But  now  let  us  proceed  and  see  what  other  particular  forfeitures  in 
law  bee  of  this  office  here  spoken  of  by  Littleton^  and  somewhat  of 
conditions  in  law  in  generall. 

And  it  is  tol)e  understood,  that  if  any  keeper  kill  any  deere  with- 
out warrant,  or  fell  or  cut  any  trees,  woods,  or  underv^oods,  and 
convert  them  to  his  owne  use,  it  is  a  forfeiture  of  his  office,  for  the 
destruction  of  vert  is,  by  a  meane,  destruction  of  venison.  So  it  b 
if  he  pull  downe  the  lodge,  or  any  hoi^se  within  the  park  for  putting 
of  hay  into  it  for  feeding  of  the  deere  or  such  like,  it  is  a  forfeiture  ; 
and  the  reason  wherefore  the  office  in  these  and  in  like  cases  shall  be 
forfeited  [y*]  ïs^çuta  in  guoguiê  delinqmt  ineo  de  jure  eat  fiuniendw. 

As  to  conditions  in  law,  you  shal  understand  they  bee  of  two  na- 
tures, that  is  to  say,  by  the  common  law,  and  by  statute.  And  those 
by  the  common  law  are  of  two  natures,  that  is  to  say,  the  one  b 
Coonded  upon  skill  and  confidence,  the  other  without  skill  or  confi- 
dence :  updn  skill  aud  confidence,  as  here  the  office  of  parkership, 
and  other  offices  in  the  next  Section  mentioned,  and  the  like. 

Touching  conditions  in  law  without  skill,  5cc.  some  bo  by  the 
common  law,  and  some  by  the  statute.  By  the  common  law  as  to 
every  estate  of  tenant  by  the  courtesie,  tenant  in  tayle  after  possi- 
bility of  bsue  extinct,  tenant  in  dower,  tenant  for  life,  tenant  for 
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years,  tenant  by  statute  merchant  or  staple,  tenant  by  e^jriV,  gardian, 
£cc.  there  is  a  condition  in  law  secretly  annexed  to  their  estates,  that 
if  they  alien  in  fee,  (l)  &c.  that  he  in  the  reversion  or  remainder 
may  enter,  et  »tc  de  êimiiiéuê,  or  if  they  claime  a  greater  estate  in 
coart  of  record,  and  the  like. 

Concerning  conditions  in  law  founded  upon  statutes,  for  some  of 
them  an  cntrie  is  given,  and  for  some  other  a  recovery  by  action  : 
where  an  entrie  is  given,  as  upon  an  alienation  in  mortmaine,  5cc 
and  the  like  :  where  an  action  is  given,  as  f<^  waste  against  tenant 
for  life  and  yeares,  and  the  like. 


Wittingiuun*! 
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**Et  tiel  condition  que  &8t  entendus  fier  la  ley  eafre  annex  «  ascun 
cho9e^  est  auxifort^  t^'c.'*  Here  it  is  worthy  the  observation  to  take 
a  view  of  the  divisions  aforesaid  in  some  particular  case.  As  for  ex- 
ample. Admit  that  an  office  of  parkershippe  bee  granted  or  de- 
scend to  an  infant  or  feme  covert,  if  the  conditions  in  law  annexed 
to  this  office  which  require  skill  and  confidence  be  not  observed  and 
fulfilled,  the  office  is  lost  for  ever,  because,  as  Littleton  saith  here,  it 
is  as  strong  as  an  expresse  condition.  But  if  a  lease  for  life  be  made 
to  a  fem  covert,  or  an  infant,  and  they  by  charter  of  feoffment  alien 
in  fee,  the  breach  of  this  condition  in  law,  that  is,  without  skill,  &c« 
is  no  absolute  forfeiture  of  their  estate.  So  of  a  condition  in  lav 
given  by  statute,  which  giveth  an  entrie  onely.  As  if  an  infant  or 
feme  covert  with  her  husband  aliens  by  charter  of  feoffinent  in  morr- 
maine^  this  is  no  barre  to  the  infant,  or  feme  covert  But  if  a  re- 
covery be  had  against  an  infant  or  fem  covert  in  an  action  of  waste, 
there  they  are  bound  and  barred  for  ever. 

And  it  is  to  be  observed,  that  a  condition  in  law  by  force  of  a 
statute  which  giveth  a  recovery,  is  in  some  cases  more  strong  than  a 
condition  in  law  without  a  recovery.  For  if  lessee  for  life  make  a 
lease  for  yeares,  and  after  enter  into  the  land,  and  make  waste,  and 
the  lessor  recover  in  an  action  of  waste,  he  shall  avoid  the  lease 
made  before  the  waste  done.  But  if  the  lessee  for  life  make  a  lease 
for  years,  and  after  enter  upon  him,  and  make  a  feoffment  in  fee. 
this  forfeiture  shall  not  avoid  the  lease  for  yeares.  Nor  in  any  of 
the  said  cases  a  precedent  rent  granted  out  of  the  land  shal  bé 
avoj'ded.  For  if  lessee  for  life  grant  a  rent  charge,  and  after  roo  j  t  - 
doth  waste,  and  the  lessor  recovereth  in  an  action  of  wast,  ^*  J 

he  shall  hold  the  land  charged  during  the  life  of  the  tenant  for  life, 
but  if  the  rent  were  granted  after  the  waste  done,  the  lessor 
shall  avoid  it. 

And  the  reason  wherefore  the  lease  for  years  in  the  case  aforesaid 
shall  be  avoyded,  is  because  of  necessitie  the  action  of  waste  must  be 
brought  against  the  lessee  for  life,  which  in  that  case  must  bind  the 
lessee  for  yeares,  or  else  by  the  act  of  the  lessee  for  life  the  lessor 
should  be  barred  to  recover  locum  vastatum^  wliich  the  statute 
giveth.  (1) 

If  a  man  hath  an  office  for  life  which  requireth  skill  and  confi- 
dence, to  which  office  he  hath  a  house  belonging,  and  chargeth  the 
house  with  a  rent  during  his  life,  and  after  commit  a  forfeiture  of 
his  office,  the  rent  charge  shall  not  be  avoyded  during  his  life,  for 
regularly  a  man  that  taketh  advantage  of  a  condition  in  law  shal  take 
the  land  with  such  charge  as  he  finds  it.  And  therefore  Littleton  is 
here  to  be  understood*  that  a  condition  in  law  is  as  strong  as  a 

condition 


[234  a.] 

(1)  [see  N^te  147:]  (1)  [See  Kate  U8.] 


lib.  3. 


upon  Cendition. 


Sect.  37t. 


conditiaii  in  deed,  as  tx>  avdd  the  estate  or  interest  it  sclfe,  but  not  to 
aTflide  precedent  charges,  but  in  some  particular  cases,  as  by  th^l 
which  hath  beene  said  appeareth. 

There  be  at  this  day  more  conditions  in  law  annexed  to  offices 
than  were  when  Littleton  wrote  :  for  example,  for  offices  in  any  wise 
tByrhlwg  the  administration  or  execution  of  justice,  or  clerk^ip  in 
any  court  of  record,  or  concerning  the  king's  treasure,  revenue,  ac- 
count, ciistomes,  alnage,  auditorship,  king's  surveyor,  or  keeping  of 
any  of  his  majesties  castles,  forts,  &c  For  if  any*  of  these  officers 
bargaine  or  sell  any  of  the  said  offices  qf  any  deputation  of  the  same, 
or  take  any  money  or  profit,  or  any  promise,  covenant,  bond,  or  as- 
surance,  to  have  any  money  or  reward  for  the  same,  the  person  so 
bargaining  or  selling,  or  that  shal  take  any  such  promise,  covenant, 
hood,  or  assurance,  shall  not  only  forfeit  his  estate,  but  also  every 
person  so  buying,  giving  or  assuring,  be  adjudged  a  disabled  person 
to  hare  or  enjoy  the  same  office  or  offices,  deputation  or  deputations, 
&C.  and  that  all  such  bargains,  sales,  promises,  covenants,  and  as- 
sarances,  as  be  before  specified,  shall  be  voide,  except  as  in  the  said 
act  is  excepted. 

Sir  Robert  Vernon^  ^g^t,  being  coferer  of  the  king's  house  of  the 
king's- gift,  and  having  the  receit  of  a  great  summeof  money  yeardy 
of  the  king's  revenue,  did  for  a  certaine  summe  of  money  bargain 
and  sell  the  same  to  sir  A.  J.  and  agreed  to  surrender  the  said  office 
to  the  king,  to  the  entent  a  g^nt  mjight  be  made  to^ir  A.  who  sur- 
rendred  it  accordingly  :  and  thereupon  sir  A.  inras  by  the  king^s 
appointment  admitted  and  swome  coferer.  And  it  was  resolved 
by  sir  JThomaa  Egerton^  lord  chancelloor,  the  chiefe  justice,  and 
odiers  to  whom  the  king  referred  the  same,  that  the  said  office 
was  void  by  the  said  statute,  and  that  sir  A.  was  disabled  to  have 
or  to  take  the  said  <^&cev  and  that  no  non  obstante  could  dis^ 
pense  with  this  act  to  enable  the  said  sir  A.  for  the  reason  and 
cause  belbre-mentioned.  Sect  180.  And  hereupon  sir  A.  was 
removed,  and  sir  Marmaduke  Darrell  swome  (by  the  king's  com- 
mandement) in  his  place.  And  note,  that  all  promises,  bonds 
and  assurances,  as  wel  on  the  part  of  the  bargainor  as  of  the  bar- 
gainee, are  void  by  the  same  act.  [*]  JVW/a  aiiâre  magis  Romana 
mpublica  inttriit^guàm  çuôd  magiêtratûa  officia  venalia  crant, 

[jg]  Jugurtha  going  from  Rome,  said  to  the  city.  Vale  venaliê 
dvittUj  mox  fimtura  ai  emfitorem  invenian. 

There€ore  by  the  law  of  England  it  is  further  provided,  that  no 
cfficer  or  minister  of  the  king  shall  be  ordained  or  made  for  any  gift 
or  brocage,  favour  or.  affection,  nor  that  any  which  pur  sue  th  by  him, 
or  any  other,  privily  or  openly,  to  be  in  any  manner  of  office,  shall  bo 
pot  in  the  same  office  or  in  any  other,  but  that  all  such  officers  shall 
be  made  of  the  best  and  most  lawfull  men  and  sufficient  :  a  law 
worthy  to  be  written  in  letters  of  gold,  but  more  worthy  to  be  put 
indue  execution.  For  certainly  never  shall  justice  be  dueiy  admi- 
nistred  but  when  the  officers  and  ministers  of  justice  be  of  such  qua- 
lity, and  come  to  their  places  in  such  manner  as  by  this  law  is  re* 
quired. 


SH.r.«a.is.^ 


MUfe,  keeper  «fa 
eutfetOMtcer  of 
the  game,  keeper 
orpiurkerofaiijr  . 
fomtt»  puke, 
diasc,  Sw. 
7E.fl.ca.l. 
XiteiTtr,  Resif^ 
,eolleetor. 


et^eollec 
biullfe,  ] 


(Vid.  Am.  3.  S. 
11  Rep.  to.) 
#B.A.ca.l«. 
(Cit).  Car.  M7* 
Cro.Jae.3W. 
SlnsulM.) 


llkh.l3Jac«1lî 


CalshU^seaK. 


C*]£rod.f^  353.) 

Cf]SaInst. 
lSR.8.ca.2. 


Tiel  condition  g  tie  est  entenduM  fier  la  ley  eatre  annex  a  aacun 
choae^  eat  auxy  fort  aicome  la  condition  fuit  miae  in  eacrifit.**  And 
this  accords  with  that  ancient  rule,  Utique  fortior  et  fiotentior  eat  2t,S****** 
diafioaitio  legia  quàm  hominia. 


Sect. 


Lib.  S.    Op.  5. 


Of  E3btes 


Sect.  379. 


Sect 

TT^Xmeme  le  maner  est  de  grants 
Jjj  d^oMces  de  seneschal^  eonstaJbu- 
laritj  hmlan/j  haSUtoiekj  ou  auiers 
aficeSj  &e.  Mes  si  tiel  office  soU  grant 
a  un  home^  a  aver  et  occupier  per  luy 
au  son  deputiCy  donque  si  V office  scit 
occupy  per  luy  ou  per  son  deputie^ 
sieome  il  devait  per  le  ley  estre  oc- 
cupiCy  ceo  suffist  pnr  luy,  ou  auter- 
ment  *  U  grantor  et  ses  neires  poient 
ousts  f  U  grantecj  come  est  avantdit. 


79.  [234.  b- J 

IN  this  manner  it  is  of  grants  at 
the  offices  of  steward,  constable, 
bedelarie,  bayliwiek,  or  other  offiees, 
See.  But  if  such  office  bee  granted 
to  a  man,  to  have  and  to  ocenpie  hy 
himselfe  or  his  deputie,  then  if  the 
office  bee  occupied  by  him  or  his 
deputie,  as  it  ought  by  the  law  to 
bee  occupied,  this  sufficeth  for  him, 
or  ^otherwise  the  grantor  and  hia 
heires  may  ouste  the  grantee^  as  ia 
aforesaid. 


Îl^^^Vq.  ÇiEJ^ESCHALLr   Of  this  I  have  spoken  before. 

CoTutabtUarie:*  Of  this  likewise  something  hath  beene  spokea 
before.   But  a  constable  is  often  taken  in  the  law  for  a  warden  or 
^   '  keeper,  as  ConëtalnUariu9  cattri  de  Dover  eS  5.  fiortuum  ;  ior 

the  warden  of  the  castle  of  Dover  and  the  Cinque  ports,  &c. 
(«)w.  1.MU7.      So  as  in  this  sense  Conetabularim  is  uken  for  Caeteilanuê,  and 
this  is  proved  by  the  statute  (*)  of  W.  1.  cs.  7.  Deê  priées  dee  Con- 
etablee  ou  Ctutelkdna  fcdtz  dee  mutera^  ^t.  And  Magna  Carta^  fà  J 
c.  19.    liuUue  conetahtdariue  vei  eju$  ballivue  cqfiiat  blada  vel  aim 
8mr.  ib.  lis.        eataila  aUcujue  qui  non  sit  de  viUâ^  ubi  eaetrum  suum  aitutn  eet^ 
i2  H.  t.  ca.  St.      Stanford fo.  152.  Conetabulariue  Turrie  London^  for  Cuetoe  Turris^ 
32  if.  8.  CO.  28.  Constable  cf  the  Forest,  for  the  Keeper  of  the  Forest. 


ca.t9. 


**  Bedelaric,**  Bedell  is  derived  of  the  French  word  Beadeau, 
which  signifies  a  messenger  of  thç  court,  or  under  baylife,  in  Latine 
Bedeilue. 

And  the  oath  of  a  bedell  of  a  manor  is,  that  he  shall  duly  and 
truly  execute  all  such  attachements  and  other  procès  as  shall  be  di- 
rected to  him  from  the  lord  or  steward  of  hb  court,  and  that  he  shall 
present  all  pound  breaches  which  shall  happen  within  his  office,  and 
all  chattels  wayved,  and  estrayes. 


Bayliwicke**  Of  this  sufficient  hath  beene  said  before. 
•  le  granter-^  L.  and  M.  and  Roh.        f  U  grantee  not  Ip  L.  and  M.  nor  Boh. 


Sect. 


Sect  3Ô0, 


Sect.  380. 


J TEX,  estates  de  itrres  'ou  tene- 
ments furront  estre  sur  condition 
m  bjf,  cornent  que  sur  V  estate  fait  ne 
fïïHaseun  mmtian  ou  rehersai  fait  de 
k  eonâilion»  Sieome  mittomus  que 
m  leas  sait  fait  a  le  baron  et  a  sa 
femey  a  aver  et  tener  a  eux  durant  le 
iseerîure  enter  euùc;  en  cest  cas  ils 
omt  estate  fur  terme  delour  deux  vies 
Mr  condition  en  ley^  seilieet,  si  un  de 
aix  deviSj  ou  que  drooree  soit  fait 
Oder  euxj  donque  bien  lirroit  a  le 
ïesÊsr  et  a  ses  hdres  d'entrer  j  &e. 


ALSO,  estates  of  lands  or  tene- 
ments may  bee  made  upon  con- 
dition in  law,  albeit  upon  the  estate 
made  there  was  not  any  mention  or 
rehersall  made  of  this  condition.  As 
put  the  ease  that  a  lease  be  made  to 
the  husband  and  wife,  to  have  and  to 
hold  to  them  during  the  coTertnre 
betweene  them;  in  this  case  they 
have  an  estate  for  terme  of  their  two 
lires  upon  condition  in  law,  sdL  if 
one  of  them  die,  or  that  there  be  a 
divorce  between  them,  then  it  shall 
bee  lawfull  for  the  lessor  and  his 
heires  to  enter,  &c. 


H 


ERE  Littleton  termeth  words  of  limitatioa  to  be  conditions  in 
law  :  for  his  first  example  is» 


(iHolLAkr. 

4ll.Ant.S14.bb 

POTUM2.) 


Durant  le  coverture  enter  eux^*  durante  coofierturâ  inter  eoa. 
This  word  ( durante )  is  properly  a  word  of  limitation,  as  durante 
viduitate^  or  durante  virginitate^  or  durante  vitây  l^c.    And  pro- 
roo  r  ^  -1  pcrly  a  condition  in  law  is,  as  hath  beene  said,  where  the 
L    ^*  ^  J  law  createth  the  same  without  any  expresse  words. 

Dum  also  maketh  a  limitation  ;  as  if  a  lease  be  made,  dum  eola 
fuerit,  or  dum  Bola  et  casta  vixeret.  Dummodo  is  also  a  word  of 
limitation  ;  as  dummodo  êolveret  talem  redditunu  Quamdiu  also  is 
a  word  of  limitation,  for  if  a  man  grant  a  rent  out  of  the  mannorof  D. 
quamdiu  the  grantor  shall  bee  dwelling  upon  the  manner,  this  is 
SDod,  or  quamdiu  9e  bene  geseerit. 


sr  B.  6.  t7. 
s  B.  S.  1J« 

3  An.  PL 
(Aat.  ai4.  b. 

4  Rep.  3.  a.) 
I4S.S.  Gil&tffS. 
(40  Rep.  43.) 
Plo.»43.a. 
Vaaghan  33. 

4  Rep.  33. 
37  H.  6.  sr. 
(9  Rep.  95.) 


And  80  by  these  words,  donee j  quousque^  usque  ad^  tamdiu,  uhi- 
eunque. 

Si  fun  de  eux  devie^  For  if  any  of  them  die  the  cover- 

tare  is  disoslved,  and  consequently  the  sUte  determined  by  the 
rimîtatîon. 

*•  Ou  que  divorce  eoitfait  enter  eux,  Is^c.*^  Here  is  a  distinction 
to  be  understood  :  for  there  bee  two  kinde  of  divorces,  viz.  one  ci 
vinculo  matrimonii* y  and  the  other  ^  mensa  et  thoro,  Divortium  di- 
dturà  divertendo^ot  cUvortendOy  quia  vir  divertiturab  uxore.  Di- 
vorces à  vinculo  matromonU  are  these  :  Causâ  precontractûa^  causé 
netûsj  causé  imfiotentie  seufrigiditatis,  causé  affinitatis,  causé  con- 
•snguimtatis,  Wr.   And  I  rtade  in  an  ancient  record,  coram  rege 

Termino 


10Asa.4.  f 
«  £.  3. 8, 9.  n. 

3E.'S.lt. 
AimiatÎB40. 
1911.  «.M. 
Temps  E.  1. 
Amwîde  ise* 

11  AjB.p.3. 

SI  A»  p.  ir. 

Stt  £.3.  09. 
7  E.4.10. 
9E.4.Sf.Sfl. 
9H.fl.39. 
14  H.  1. 13. 

•47E.3.S7. 
39  E.3.3S,  33. 
11  H.  4. 14. 70. 
RnetoD  fi).  S9t. 
13  S.  4. 38. 
S4  H.  t.bMtardt 
Br.44.  39R.  1. 
laatird31.S8K.4. 
tit.  Contultat.  §. 
flJB.3.S40.S3|8. 


Lib.  3.    Cap.  5.  Of  Estates  Sect  3SL 


Termino  Poach,  30  E.  1.  William  de  Chadwrthe*B  case,  that  he  was 
divorced  from  his  wife,  for  that  he  did  carnally  know  her  daughter 
before  he  married  the  mother  ;  all  which  are  causes  of  divorce  pre- 
ceding th^  marriage. 

?^olL^iir  menêâ  et  thoro^  as  caïuâ  adulteriiy  which  dissolveth  not  the 

341.  MO.  Ml.)       marriage  à  vinculo  matrimonii,  for  it  is  subsequent  to  the  marriage. 

And  the  divorce  that  Littleton  here  speaketh  of  is  intended  of  such 
r|ivM.s^e(.s9v.  divorces  [*]  as  dissolve  the  marriage  à  vinculo  matrimonii^  and 
fSbl^i^08!''  maketh  the  issue  bastard,  because  they  were  not  ju§t£  nufiti^.  And 
ci«r Cftr'463.  therefore  in  Littleton'e  case  though  the  husband  and  wife  be  divorced 
a  imu  MS.  cau9d  adulteriiy  yet  the  freehold  continueth,  because  the  coverture 

^Jï^i.)*^'  continueth.  And  it  is  further  to  be  understood,  that  many  divorces 
ss  H.  kcm  St.  that  were  of  force  by  the  canon  law  when  Littleton  wrote,  are  not 
*  at  this  day  in  force  ;  for  by  the  statute  of  32  H.  8.  ca.  38,  it  is  de- 

clared that  all  persons  be  lawfuU  (that  is,  may  lawfully  marry)  that 
be  not  prohibited  by  God's  law  to  marry,  that  is  to  say,  that  be  not 
prohibited  by  the  Leviticall  degrees. 

A  man  married  the  daughter  of  the  sister  of  his  first  wife,  and  was 
drawne  in  question  in  the  ecclesiastioall  court  for  this  marriage,  al- 
[fi]  Tr.  s.  Jae.       leging  the  same  to  be  against  the  canons  ;  and  it  was  resolved  [ti] 
•i?iHmn?mk  court  of  common-pleas,  upon  consideration  had  of  the  said  sta- 

AeTito.w''**'    ^^^^^  ^^^^      marriage  could  not  be  impeached,  for  that  the  same 
vkusu.  4M0       was  declared  by  the  said  act  of  parliament  to  be  good,  inasmuch  as  it 
was  not  prohibited  by  the  Levitical  degrees,  €t  etc  de  umiUbue^  (1) 


Sect.  881. 


Tj^T  que  ils  ont  estate  pur  terme  de 
JLJ  feiir  deux  vies^  probatur  sic  : 
Chescun  home  que  ud  estate  de  frank- 
tenement  en  ascun  terres  outenements^ 
on  il  ad  estate  en  fee^  ou  en  fee  tai/f, 
ou  fur  terme  de  sa  vie  demesne,  ou  pirr 
terme  d*auter  vie,  et  per  tiel  lease  ils 
ont  franktenement,  mes  ilè  n'ont  per 
cest  grant  fee,  ne  fee  taile,  ne  pur 
terme  d^auter  vie,  ergo,  ils  ont  estate 
pur  terme  de  lour  jyies,  mes  ceo  est  sur 
condition  en  ley  en  le  forme  avantdit; 
et  en  cest  cas  s^Us  fieront  wast,  le 
feoffor  avéra  envers  eux  briefe  de 
wast  supposant  per  son  briefe,  quod 
tenet  ad  lermiDum  ntœ,  &e.  *  mes  en 
4ron  coimt  il  declare  content  et  en  quel 
$naner  le  leas  fuit  fait. 


AND  that  they  hare  an  estate  for 
term  of  their  two  Utcb  is  prored 
thus:  Every  man  that  hath  an  estate 
of  freehold  in  any  lands  or  tene* 
ments,  either  he  hath  an  estate  in  fee, 
or  in  fee  taile,  or  for  terme  of  his 
own.  life,  or  for  terme  of  another 
man's  life,  and  by  such  a  lease  they 
have  a  freehold,  but  they  have  not 
by  this  grant  fee,  nor  fee  taile,  nor 
for  terme  of  another's  life,  cr^ro,  they 
have  an  estate  for  terme  of  their 
owne  lives,  but  this  is  upon  condition 
in  lawe  in  forme  aforesaid;  |-  -  ,  -i 
andin  this  case  if  theyshal  L^S^.  D-J 
do  mst,  the  feoffor  shall  have  a  ifvit 
of  waste  against  them,  supposing  by 
his  writ,  9U6d  tenet  ad  terminumtila^ 
^chut  in  this  count  he  shall  declare 
how  and  in  what  maner|  the  lease 
was  made. 


*  mti^t,  L.  and  M*  and  Boh. 


(1)  [See  Note  149.] 


Sett.,  SS% 


inROBjiTUR  «c.**   By  this  argument  logioOlf  drawne  à  dm-  ^'  ^ 

JL  «»ofi^«  it  appeareth«  how  necessaiy  it  is  that  our  student  ffi^^ 
should  (as  Littleton  did)  come  from  one  of  the  universities  to  the 
•todîe  of  the  common  law,  where  he  may  leame  the  liberall  arts^ 
and  especially  logick,  for  that  teacheth  a  man  not  onely  by  just  ar- 
gument to  conclude  Uie  matter  in  question,  but  to  discerne  betweene 
tnith  and  falsehood,  and  to  use  a  good  method  in  his  studie,  and  pro- 
bably to  «peake  to  any  legall  question,  and  is  defined  thus,  dialecttca 
«tf  Mcicfiiia  fir9babUiter  de  yuoviê  themate  diéêerendi,  whereby  it 
appearetb  how  necessary  it  is  for  our  student 

Su/^mam$p€r99fabriefe.  quM  tenet  ad  terminum  vitie«  l^c**   ras. sr. 
Tbia  maA  the  rest  qf  thi9  section  is  evident  and  plaine. 


Sect  362. 


VÊnme  le  manner  esf ,  at  un 
MLé  atibefaitunlta»eaunhome^  a 
nsr  et  tener  a  luy  durant  U  iempe 
t«e  le  lesëor  est  tMe  ;  en  eest  ease  le 
keete  ad  eetate  pur  term  de  sa  vie 
imesne^  meeeeoestsur  eonditienen 
ley,  aeilieet,  qiu  si  Vahbe  reeignOy 
em  9oU  Atpose^  'que  lien  Urroit  a  eon 
emeeeesar    entrer^  &e. 


I 


N  the  same  maaer  it  is,  if  an  ab- 
bot make  a  lease  to  â  man  for 
yeares,  to  bare  and  to  bold  to  bim 
during  the  time  tbat  the  lessor  is  ab- 
bot ;  in  this  ease  the  lessee  hath  an 
estate  for  term  of  his  own  life  :  but 
this  is  upon  condition  in  lav,  edlicet^ 
That  if  the  abbot  resigne,  or  be  de- 
posed, that  then  it  shall  be  lawfoU 
for  his  sueeessor  to  enter,  &e. 


**  ^f7  un  Mèe/*   Soit  is  of  a  bishop,  archdeacon,  and  other  eccle* 
i9  «asdcall  or  tcmporall  body  politique  or  corporate,  or  of  any 
oficer  or  graduate,  or  the  like. 

**  Jteeigne  ou  Beit  dejietef*    And  so  it  is  of  a  translation  anS 


lik.  1.414. 


Sect-  383. 


JTEJdhome  foU  vtier  en  le  Liore  \  LSO  a  man  may  see  in,  the 

O'AssiMc,  fix,  anno  38  E.  3.  :^  p.  3.  l\  Book  of  Assises,  aru  3$  £.  3. 

im  fka  d^JÙe^  en  eeet  forwie  que  en-  p.  3.  a  plea  of  Assise  in  this  form  fol- 

meM  :  aeilioet,  Vn  assise  de  Xovel  lowing,  scOieetj  An  assiso  of  Xovd 

JiisÊi^i^naMterfmtsfmtpartvers.A.  IHsseisin  was   sometime  brought 

qae  pleda  ol  assise^  et  trove  fuit  per  against  A.  who  pleaded  to  the  assise, 

verHetj  que  Vauneestor  le  plaintif  de-  and  it  was  found  by  verdict,  that  the 

nsa  ses  tenements  a  vendre  per  le  de-  aneestour  of  the  plaintife  devised  his 

fendant^  que  fait  eon  executor^  et  de  lands  to  bee  sold  by  the  defendant, 

/aire  distr&uHon  des  deniers  pér  son  who  was  his  cxeentor,  and  to  mako 

idsÊe:  et  fuit  trove^  que  maintenant  distribution  of  the  money  for  his 

9frmla  nt&rt  leteslatory  un  home  lay  soule  :  and  it  was  found,  that  pre- 

tendvt  sently 

4  p-  c.  xvot  19  L.  and  M-  nor  Koh. 
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Lib.  S.    Cap.  S. 


Of  Estates  Sect.  383- 


tenikt  ceHnine  summeie  denier  $  pur 
les  tmemenîs,  mes  nan  pas  al  vtàue, 
el  que  le  executor  puis  avait  tenus  les 
tenements  en  sa  main  demesne  per 
deux  anSy  al  entent  de  les  vender 
pluis  ehier  aaseun  outer  ;  et  trove 
fuit  que  il  avait  tout  temps  prist  les 
promts  de  les  tenements  a  son  use  de* 
mesnSy  sans  rien  faire  fur  Vahne  le 
morty  &e.  Moubray*  justice  disait^ 
Vexeeutor  en  tiet  easeest  tenus  perla 
ley  a  faire  le  vender  a  pluis  tost  que 
ilpurroit  après  la  mort  son  testator^ 
et  trove  est  que  il  refuse  défaire 
dre^  &  issint  de  avait  un  default  en 
luy,  et  issint  per  force  dd  devise  U 
fuist  tenus  d^aver  mis  touts  le  pro- 
Ms  j  avenants  de  les  tenements  al  use 
Je  mort j  et  trove  est  pu  il  ad  prise  a 
son  usedemesne,  eiissint  auter  default 
en  luy.  Fer  que  fuit  oMudge,  que  le 
plaintife  recovera.^  Et  issint  ap- 
ptfrt  per  le  dit  judgement^  que  per 
force  del  dit  devise^  Vexeeutor  n^avoit 
estate  ne  payer  en  les  tenementSjfors- 
que  sur  condition  en  Uy. 


tently  after  the  death  of  the  teitator, 
one  tendred  to  him  a  certaine  sum 
of  mony  for  the  lands,  but  not  to  the 
yalue,  and  that  the  executor  after- 
wards held  the  lands  in  his  om 
hands  twoyeares,  to  the  entent  to 
sell  the  same  dearer  to  some  other  ; 
and  it  was  found  that  he  had  all  the 
time  taken  the  profits  of  the  lands  to 
his  owne  use,  without  doing  any 
thing  for  the  soule  of  the  deeease«l, 
ke.  Jnouftray  justice  said,  the  execu- 
tor in  this  case  is  bound  by  the  law  to 
make  the  sale  as  soone  as  he  may 
after  the  deaâi  of  his  testator,  and 
it  is  found  that  hee  refused  to  make 
sale,  and  so  there  was  a  default  in 
him,  and  so  by  force  of  the  dcTise 
he  was  bound  to  put  all  the  profits 
comminç  of  the  lands  to  the  use  of 
the  deao,  and  it  is  found  that  he 
tooke  them  to  his  owne  use,  and  so 
another  default  in  him.  Wherefore 
it  was  adjudged,  that  theIPP  should 
recoTer.  And  so  it  appeareth  by  the 
said  judgment,  that  by  fbrce  of  the 
said  devise  the  exeoutour  had  no  es* 
late  nor  power  in  the  lands,  but 
upon  condition  in  law. 


"  IVRE  d*jt9êi*e9**  is  a  booke  of  the  Reports  of  Cases  in  the 
M  J  raigne  of  king  Edward  the  Third,  and  it  is  called  the  Booke 
of  jiêêiacst  because  the  greatest  part  of  the  cases  therein  are  upon 
writs  of  aanaes  brought,  as  hath  been  said,  and  which  hath  beene 
cited  before. 

**  Devisa  lea  tenement  a  vendre  fier  9on  executor*'  This  must 
be  intended  to  be  of  lands  devisable  by  custome,  .for  lands  r^q^;  ^  7 
by  the  common  law  were  not  devisable  (as  hath  beene  L'^'^^*  *«J 
said)  :  for  in  this  section  is  implyed  a  diversity,  viz,  wtien  a  man 
9  Ant.  deviseth  that  his  executor  shal  sell  the  hmd,  there  the  lands  descend 
113.  ■•iti.)  1^  meane  time  to  the  heire,  and  untOl  the  sale  bee  madé  the 
heire  may  enter  and  take  the  profits.  But  when  the  land  is  devised 
to  his  executor  to  be  sold,  there  the  derise  taketh  away  the  descent, 
and  vesteth  the  stated  the  land  in  the  executor,  and  he  may  enter 
and  take  the  profits,  and  make  sale  accoixiing  to  the  devise.  And 
here  it  appeareth  by  our  author,  that  when  a  man  deviseth  his  te» 
nements  to  be  soki  by  his  executors,  it  is  all  one  as  if  he  had  devised 
his  tenements  to  his  executors  to  be  sold  :  and  the  reason  b,  because 
he  deviseth  the  tenements  whereby  hee  breakes  the  descent.  (1) 

*  juitice  diioit,  not  in  1».  and  M.  nor  Roh.        Koli . 

t  avetumiê"  prevenanle$t   L.  and  M.  and      \  Uc.  added  in  Lr.  and  M.  and  Boh- 

(1)  [Sec  Xote  150  ; 


i 
J 


Lib.  3.  upoa  Condition.  Secî.  384» 

Mowbray,**    John  Mov)bray  was  a  reverend  judge  of  the  court 
pleas»  and  descended  of  a  noble  family. 


^L^c^tcutv  en  tiel  case  e9$  tenuê  fier  la  ley  a  faire  le  vender  a  • 
pkuU  iosf  que  ilfiumdt  aflree  la  mort  êon  testator,  life,**   And  the 
icaaoQ  hereof  is,  for  that  the  meane  profits  taken  beifore  the  sale  shall 
aot  bee  assets^  so  as  he  may  be  compellable  to  pay  debts  with  the   (4  Sep.  u.k} 
same,  and  therefore  the  law  will  mforce  him  to  sell  the  lands  as  soooe 
as  he  can,  fer  otherwise  hee  shall  take  advantage  of  his  owne  laches  : 
bat  if  a  man  devise  that  his  executor  shall  sell  his  land,  there  he  may 
sell  it  at  any  time,  for  that  he  hath  but  a  bare  power,  and  no  profit 
And  bj  this  case  it  appeareth  what  coostmctioD  the  law  maketh  for 
the  speedy  payment  of  debts.  And  here  is  to  be  observed,  that  many   C        sl  •>! 
K  "I  ^^^^^  ^  make  a  condition  m  law,  that  make  no 

[zjO.  D-JccDditiQD  in  a  deed:  As  here  to  devise  lands  to  an  executor 
0cf  vendendum^  so  if  lands  be  devised  to  one  ad  êolvendum  HOL  to  jg^yj*. 
£  £  or  paying  twentie  pounds  to  /•  JV.  this  amounts  to  a  condition.   Bagt.  Ciiekp 
And  CrUkmePo  case  was  this  :  A  man  seised  of  certaine  lands  holden  jj^^Tj*** 
is  socage  had  issue  two  daughters  wf  .  and  3.  and  devised  all  his  lands 
to  ji,  and  her  heires,  to  pay  unto  B.  a  certaine  summe  of  money  at   ^  lmI  nV) 
a  certaine  day  and  place  ;  the  money  was  not  paid,  and  it  was  ad*  cJ!%fiff. 
judged*  That  these  words,  **  to  pay/'  &c  did  amoont  in  a  will  to 
a  condition  ;  and  the  reason  was,for  that  the  land  was  devised  to  J, 
for  that  purpose,  otherwise  B.  to  whom  the  money  was  appointed  to 
be  paid,  should  be  remedilcsse,  et  interest  reipubiica  suprema  ho- 
mauat  iestamenia  rata  kaberi:  and  the  lessee  of  B,  i^on  an  actoaU 
ejectment  recovered  the  moitié  of  the  land  against  wf.    '  .  . 

Et  issiniap/ttertfier  le  judgement^  Istc**  This  conclusion  upon 
ajodgment  is  of  great  aulhoritie  in  law,  quia  judicium  pro  veriiate 
aedpiiWt  end,  as  it  hath  beane  said.  Judicium  is  quoHjifris  dictum* 

Sect.  384. 

TmuUêaukrséhoêeseteoBeêy  A  ND  msaj  other  thiogs  there 

fy  stmt  d^cBiates  mtr  comiiHtm  eu  ±\.  are  of  estates  upon  eon^itkmift 

lalqh^t  m  licb  entes»  amteaoiirfie  law,  tad  in  sueheaaes  hee  needed  aot 

if9oarwm^d»re9aeimfaSâ^T^^  to  ha¥e  shewed  any  deed,  rehearcfaM; 

h  umâmtm,  |W»r  e<e  fue  lo  ly  m Itiy  the  eondition,  for  that  the  biw  it 

«flHWf  psifyw't  to  e<widaiett,  «s>  oelfepnfpofleth  theeondition^&c. 

Sx  pMois  dietib  iateadere  plu-  Ex  poaeto  MOb  Intendert  plu- 

rima  posais.  rimaposdê. 

jphw  terra  dit  de  eonUttonê  en  le  Mott  shall  besaid  ofeonditionsiii 

\  orûdktfaf  dùipter.  en  le  chapter  de  the  next  ehaptetr,  in  the  ehapter  of 

Jmotet,    en  le  CMjrter  de  Jnseofi-  Bdeases,  and  in  the  duster  of  Bis- 

eontiniMmee» 


t  Bt  mdto  maers  chsses  et  eens  f  sM         %  prsehetn  i^Mter^ht^iire  de  dtsetntx 
Mutâtes  syreutditiÊit  en  la  le^^wnt  inl#.sad      qustslkni  entres,UuàU*UùdBfih. 
ILasrSoh. 
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HEREBY  it  appeareth,  that  limitatkmB  (which,  as  hath  beene 
aakl»  Littleton^  termeth  coDdxtkna  in  law)  may  be  pleaded 
withoat  deed:  and  the  reason  of  oar  author  is  observable*  because  tke 
law  in  itselle  p^rpatXic^  the  condition,  whereof  somewhat  hath  bin 
said  before,  and  therefore  looke  backe  to  the  conditions  m  law,  or 
words  of  limiutian,  and  withall  that  a  stranger  may  take  advantage 
of  a  limitation,  as  hath  beene  said. 

LiitUton  having  spoken  at  large  of  conditions  in  deed  and  in  law; 
somewhat  secmeth  necessary  to  bee  said  of  defeasances,  whereby  the 
state  or  right  of  freehold  and  inheriUnce  may  be  defeated  and 
avoyded. 

*'  Dtfeaêttnce^^  DefeuanHa^  is  fetched  from  the  French  word  de^ 
fiiire,  i.  e.to  defeat  orundoe,tV^rr«m  reddere  quod  factum  est.  There 
is  a  diversitie  between  inheritances  executed,  and  inheritances  exe* 
ctttorie;  as  lands  executed  by  livery,  &c.  cannot  by  indenture  of  de- 
feasance be  defeated  afterwards.  And  soif  a  disseisee  release  a  dia- 
seisor,  it  cannot  bee  defeated  by  indentures  of  defeasance  made  af- 
terwards ;  but  at  the  time  of  the  release  or  feofRnent,  &c.  the  same 
may  be  defeated  by  indentures  of  defeasance,  for  it  is  a  maxime  in 
law,  Qua  tneoniinenHJhtntm  f««e  videntur.  (1) 

Kutrents,aanuities,CQnditiQns,warranties,  and  such  like,p^o^ 
that  be  hiheritances  executorie,  may  be  defeated  by  defea-L'^  '  •  ^«  J 
sances  made,  either  at  thattime^  or  any  time  after:  and  so  the  law  is 
ef  BUtutes,  recognisances,  obligations,  and  other  things  executorie. 

Ex  fiûueiê  dktU  ifUetidere  plurima  fioêtU.*^ 

Verses  at  tiie  first  were  invented  for  the  helpe  of  memorie,  and  it 
aitandeth  well  with  the  gravitie  of  our  lawyer  to  cite  them.  By  this 
verse  ef  00?  author,  inferences  and  conclusions  in  like  cases  are  war- 


<«)9rii.a 
•  It. 

».  Cm,  419. 

t  Bcv^  197. 
t  17X179.) 


Lastiy,  somewhat  were  necessarie  to  be  spoken  concerning  clauses 
ef  provfaoes,  cootûning  power  of  revocation,  wliich  since  Littleton 
wrote  are  crept  into  voiuntarie  conveyances,  which  passe  by  raising 
ef  uses,  bdngexecuted  by  the  (*}  statute  of  37  J7.  8,  and  are  be- 
eome  verie  frequent,  and  the  inheritance  of  many  depend  there- 
upon. As  if  a  man  seised  of  lands  in  fee,  and  having  issue  divers 
sQUiCs,  by  deed  indented,  covenanteth  in  consideration  of  fetherly 
love,  and  fer  the  advancement  of  the  blood,  or  upon  any  otiier  good 
consideration,  to  stand  seised  of  three  acres  of  land  to  the  use  of  him- 
selfe  fer  life,  and  after  to  the  use  of  T^ma*  his  eldest  son  in  taile;  and 
fe»  default  of  such  issue,  to  tiie  use  of  lus  second  son  in  taile,  with 
divers  like  remainders  over;  with  a  proviso  that  it  shall  be  lawfell 
for  the  covenantor  at  any  time  during  his  life  to  revoke  any  of  the 
said  uses,  &e.lhi8  proviso  being  coupled  with  an  use,  is  allowed  to  be 
good,  and  not  repugnant  to  the  former  states.  But  hi  case  of  a 
fJeolRaent,  or  etiier  conveyance,  wliereby  the  feoffee  or  grantee,  to. 
id  in  by  the  common  l&w,  such  a  proviso  were  merely  rqmgaant 
addi^ 

Aid 


(i)  [Sec  Nkte  ISl.J 


I3è.3.  upon  CondidoQ.  Sect  384» 


And  fint,  îd  the  caae  aforesaûd,  if  the  covenantor,  who  had  an  ea« 
tale  fer  life,  doe  revoke  the  uses  according  to  hi»  power,  he  b  seiaed 
againe  in  fee  simple  without  entrie  or  claime. 

Secondly,  he  may  revoke  part  at  one  time,  and  part  at  another. 

Thirdly,  If  he  make  a  feoiSment  in  fee,  or  levie  a  fine,  &c.  of  any 

psrt,  this  doth  extinguish  his  power  but  for  that  part  ;  whereas  in   

that  caae  the  whole  condition  is  extinct    But  if  it  be  made  of  the  SSwlSiîii^Bt'' 
whflfe,  an  the  power  is  extinguished  ;  so  as  to  some  purposes  it  is  of  ^Lii.u. 
the  nature  of  a  condition,  and  toother  purposes  in  nature  of  a  limi-  iSSSl^mm 

Fourthly,  If  hee  that  hath  such  power  of  revocation  hath  no  pre-  a^ssD 
ifat  interest  in  the  land,  nor  by  thé  ceasor  of  the  state  shall  have  no- 
tiûng,  then  his  feoffment  or  fine,  &c.  of  the  land  is  no  extinguishment 
of  his  power,  because  it  is  meere  coUaterall  to  the  land. 

Fiftly,  By  the  same  conveyance  that  the  old  uses  be  revoked, 
■ay  new  be  created  or  limited,  where  the  former  cease  i/uojhceo  by 
the  revocation,  without  either  entrie  or  claime. 

SixtIy,That  these  revocations  are  fevourably  interpreted,  because 
■aay  men's  inheritances  depend  on  the  same.  (1)  And  here  I  may 
^fily  the  aboTcsaid  verse: 

MxfiaucU  dicfU  mtendere  fUuHmm  potiê. 


(1)  [See  Note  153.] 


Ckap. 


Uhu  3*   Cap.  6. 


OfDi^cenU. 


i  Sect«  38S« 


Chap.  6.         Discents  que  toUent  Entiies.         Sect.  385. 

fkiaCKYTS        toUaU  entnes  pvISCENTS  whieh  toll  mtries 

JJf  sont  en  deiix  maMr^,  eett  asea^  U  are  in  two  manners,  to  wit^ 

vaity  m  Mseent  est  en  fee^  ou  en  fee  where  the  disoeat  is  in  lee,  or  in  fee 

ioilf.   DiecenU  en  fee  que  toUeni  m-  tiule.  Diseents  in  fee  whioh  toU  en- 

trkê  *êonty  sicome  home  ed^e  de  eer*  trie8are,as  if  amanseisedof  eertane 

taines  terres.  ou  lenetnents  est  per  un  lands  or  tenements  is  by  another  dis- 

aiUeriiesdse^&hiissfisor  ad  iesue  et  seised,  and  the  disseisor  hath  issue, 

mqruet  de  tielest  ite  seiine^  ore  ks  tene-  and  dieth  of  sueh  estate  seised,  now 

mtnts  descendant  al  isstu  del  disseisor  the  lands  discend  to  the  issue  of  the 

per  course  de  la  /ey,  come  he  re  a  tut/,  disiieisor  by  course  of  law,  as  helre 

Et  pur  ceo  que  la  ley  wiiie  les  terres  unto  him.  And  because  the  law  east 

ou  tenements  sur  Vissue  per  force  dd  the  lands  or  tenements  upon  the  isaue 

diHcentj  issint  que  Vissue  vienit  a  Us  by  force  of  the  diseent,  so  as  the  israe 

tenements  per  course  de  ley^  et  nemg  eommeth  to  the  lands  by  course  of 

per  son  fait  demesne,  Ventrie  le  dissei^  law,  and  not  by  his  owne  act,  the  en- 

see  est  toUe,  &  il  est  mis  de  suer  un  trie  of  the  disseisee  is  taken  away, 

brief e  d'entre  sur  disseisin  envers  le  and  he  is  put  to  sue  a  writ  of  entrie 

heire  U  disseisor j  de  recoverer  la  ter»  sur  disseisin  against  the  heire  of  the 

ref.  disseisor,  te  recover  the  land. 

îSr^BMton.  "  TJ/'SCjBAT^."  This  word  commeth  of  the  Latine  word 
Ub.  5.  feL  370.  diêcendere^  id  e.  ty  ex  loco  auftvrio^e  in  inferiorem  movere  ; 

BriunM.  111.  legall  understanding  it  is  taken  when  land,  &c.  after  the  death 

Vide  Seei.  «.  ^  ancestor  is  cast  by  course  of  law  upon  the  heire,  which  the  law 
(Siit9t.AM.  calleth  a  diseent.  And  this  is  the  miilest  and  worthiest  meames 
u.  h.  Aoc  lASO      whereby  lands  arc  derived  from  one  to  another,  because  it  is  wrought 

and  vested  by  the  act  of  law,  and  right  of  blood,  unto  the  -| 
worthiest  and  next  of  the  blood  and  kindred  of  the  ancestor,  L'^*'  J 
and  therefore  it  hath  not  in  the  common  law  altogether  the  same 
significati  >n  that  it  hath  in  the  civill  law  ;  for  the  civilians  call  him» 
hMtedem^  qui  ex  teitamentoêuccedit  in  universum  juê  testaioriê.  But 
by  the  common  law  he  is  only  heire  which  succeedeth  by  right  of 
blood.  And  this  agree th  well  with  the  etyrodlogie  of  the  word 
(ADt.7.bO  Î  (heire) to  whom  the  lands  discend, for  Aifr^^/friVurcA  hétrendo^qtàa 

qtùherea  fêt  hétret ^hoc  eat^  firoximud  eaiHan^uineilUcujuaeathereê. 
So  as  hee  that  is  herea^  aangtUnia  eat  harea^  'Cf  herus  hercditatia* 

**Diacenta  que  tollent  entriea  aont  en  deux  mannera/*  Here  is  aa 
exact  and  peHect  division  made  by  our  author,  and  yet  withall  plune 
and  perspicuous. 

Now,  as  a  diseent  is  the  worthiest  meanes  to  come  to  lands,  flee 
so  hath  the  heire  more  privileges  than  any  other  that  by  other  order 
or  meanes  come  to  the  laofls,  ice  as  shall  appeare  hereafter. 
•  BfMtoii  Bk  4.        JVbra,  In  ancient  time  *  if  the  disseisor  had  beene  in  long  possession, 
MMi^Luk      the  disseisee  could  not  have  entred  upon  him.  '  [a]  Likewise  the 
nBiaHh.4.«p.i.  disseisee 

ll«.lS.  MH.S. 
Am.  iSa,  t  Âm  U' 

S»A<i.«»N.     «Ait.».       SlA»St.  4SA4teir. 
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:  coald  not  have  enlred  iipea  the  feoilbe  of  the  dmeitor»  if 
hehadcontiiHied  ayeare  aad  a  day  în  quîei  poaaeMÎoii.  Bat  the  law 
m  changed  hi  both  these  cases,  oily  the  dymg  seised  bein|;  an  act  in 
law,  doth  hold  at  this  day,  and  this  seemcth  to  be  verie  ancient,  for 
this  was  the  law  before  the  Conquest  [6]  Forro  autem  gunm  am* 
TÙmê  tine  Ute  <t  cmttrcversia  tedem  incoluerit^  earn  conjux  et  proUê 
Tâm  eoHSrwermâ  fioMtidento^  ti  qua  in  Hium  Uê/uerit  iiiatû  viven- 
tai,  earn  h^tredtê  ad  9t  ( fierindt  atque  ié  vèvuê  )  acci/dunto. 

Aad  onefif  die  reasons  of  this  ancient  htw  may  be,  that  the  heire 
rsMint  suddenly  by  entendment  of  law  know  the  true  state  of  his  ti* 
tte.  And  €or  that  many-advantages  foUow  the  possession  and  tenant, 
the  law  taketh  away  the  entrie  of  him  that  would  not  enter  upon  the 
SBOettor,  who  is  presamed  to  know  his  tide,  and  driveth  him  to  his 
Mkn  against  the  heire  that  majr  be  ignorant  thereo£ 


Ml 

tmlLÈA  190.  TO. 


Et  mortut  dt  tUl  eêiaft  êtime.**  To  a  discent  that  taketh  away 
m  catrie  &  dying  seised  is  necessarie,  as  here  it  appeareth  ;  bnta 
fltta  to  other  purposes  nay  havclands  by  discent  though  liis  anoeiH 
tor  (&ed  not  scased,  as  hath  beene  said  bcibre. 


11 B.  r.  IS. 

40S.S.S4. 


D€9  ferret  mi  tertemenit.**  That  is,  of  such  tenements  as  be 
corporeal],  and  doe  lye  in  liverie,  and  not  of  inheritances  which  l3re 
in  grant,  as  advowsons,  rents,  commons  in  grosse,  and  such  like, 
wUch  bee  iiâicfritances  incorporeall,  and  yet  are  included  within 
dûs  word  (tenements).  For  discents  of  them  doe  not  put  him  that 
T%ht  hath  to  aif  action  ;  and  tlie  reason  of  this  diverntie  is,  Ibr  that 
houses  serve  for  the  habitation  of  men,  and  lands  to  be  manured  &r 
their  sustenance,  and  therefore  the  heire  after  a  discent  shall  not  be 
SMfestedor  ^startled  in  them  by  entrie. 

Eêi^ur  un  wier  di—nme.**  The  like  law  is  of  an  abatement 
or  intrusioD,  and  of  their  feoflees,  or  donees,  && 
ro^fi  1  ^^P^  words  of  Littleton  a  diversitie  may  be  col- 
L^O,  a.  J  lected,  that  if  a  recoverie  be  had  by  A.  against  B.  and 
hefiore  execution  B,  die  seised,-  this  discent  shall  not  take  away  the 
entrie  of  the  recoveror.  But  if  after  execution  B.  had  disseised  the 
Tccoveror  and  died  sdsed,  this  discent  shall  take  away  the  entrie  of 
die  recoveror  within  the  expresse  words  of  Littleton  :  and  so  it  is 
in  case  cf  a  fine. 

£it3  A  recoverie  is  had  against  tenant  for  Kle,  where  die  renuUn- 
der  is  over  in  fee,  tenant  for  life  dieth,  he  in  remainder  entreth  be- 
fere  execudoD,  and  dieth  seised,  the  entrie  of  the  recoveror  is  law- 
fell,  because  he  is  privie  in  estate  ;  otherwise  it  is  if  the  discent  had 
beene  after  execution. 

ji,  recovereth  an  advowson  against  ^.  in  a  writ  of  right,  and  hath 
judgement  final  ;  the  incumbent  dieth;  B.  by  usurpation  presents 
to  the  church,  and  hisclarkets  admitted  and  instituted;  B,  dieth  : 
jf.  is  put  out  of  possession,  and  the  heire  of  i7.  is  not  so  bound  by 
die  judgement  either  in  blood  or  estate  but  that  he  shall  present, 
[o]  B.  levies  a  fine  to  of  an  advowson  to  him  and  his  heires  ;  after 
the  church  becomes  void  ;  B,  presents  by  usurpation,  and  his 
darke  is  admitted  and  instituted  :  this  shall  put  ji.  the  conusee  out 
of  possesnoo.  And  the  reason  of  these  two  cases  is,  fen*  that  at  the 
common  law  every  présentation  to  a  church  did  put  the  rightfell 
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patrai  oiit^f  ponetrion*  uiddid|Nit  Wm  to  hit  writ  of  right,  whe- 
ther the  presentation  were  by  title  or  withoQt,  and  therd^  albeit 
the  nsorpatian  were  in  both  the  tud  cases  before  execoUon»  yet  it 
pat  the  rightloU  patron  out  of  possesrion.  So  note  a  diversitie  be- 
tweene  a  recoverie  of  land,  and  of  an  advowson. 


I  H.!. M».  3a. 


Ul.) 
4  tmdê 


(PM.MS.a.) 


L'entrie  le  diêêeiêee  ett  toiie.*'  (I)  Here  is  one  of  the  prin- 
leges  which  the  law  gi  veth  to  the  hehre  by  discent  of  houses  and  lands. 

[/k]  At  the  common  law  if  the  disseisor,  abator,  or  intmdor  had 
died  seised  soone  after  the  wrong  done,  the  diaseiicc  and  his  lidrcs 
had  been  barred  of  his  and  their  entrie  without  any  time  limited  by 
law  ;  but  now  by  the  statute  [çr]  made  since  Littleton  wrote,  it  b 
enacted,  that  except  such  disseisor  hath  been  in  the  peaceable  pos- 
session of  such  mannors,  lands,  &c  whereof  he  shall  die  seised  bf 
the  space  of  fiveyeares  next  after  such  disseisin,  &c.  without  entrie 
or  continuali  cladme,  ècc  that  there  such  dying  seised,  8cc.  shall 
not  take  away  the  entrie  of  such  person  or  persons,  Bcc  But  after 
the  five  yeares  the  disseisee  must  take  such  continnal!  claim  as  our 
author  hath  taught  us,  the  learning  whereof  is  necessarie  to  be 
knowne.  And  it  is  said  that  abators  and  intruders  are  out  of  this 
statute  (3),  because  the  statute  is  penall,  and  extends  only  to  a  dis- 
seisor, and  that  was  the  most  common  mischiefe.  £t  ad  eé  qu€ 
Jreguentiàê  accidunt  jura  adafieantur. 

The  fedSet  of  a  disseisor  is  out.  of  the  said  statute,  and  remaines 
as  at  the  common  law.  But  to  a  disseisor,  the  sUtute  is  taken 
Tourably  for  advancement  of  the  ancient  right  ;  for  whether  the  dis- 
seisin be  without  force,  orwithforce,  it  is  withm  the  sUtute.  And 
albeit  the  sUtute  speake  of  him  that  at  the  time  of  such  discent  had 
title  of  entrie,  8cc  or  lus  heires,  yet  the  successors  of  bodies  poli- 
tique or  corporate,  so  you  hold  yourselfe  to  a  disseisin,  are  within 
the  remédie  of  this  SUtute,  for  the  sutute  extendeth  cleerely  to  the 
predecessor,  being  disseised  ;hind  consequently  without  naming  of 
his  successor  extendeth  to  him,  «s^he  is  the  person  that  at  the  time 
of  such  discenthad  Utle  of  entrie.  v 

But  if  a  man  make  a  lease  for  life,  and  the  lessee  for  life  is  dis» 
seised,  and  the  disseisor  die  seised  within  five  yeares,  the  lessee  for 
life  may  enter  ;  but  if  he  die  before  he  doth  enter,  it  is  said  that  the 
entrie  of  him  in  the  réversion  is  not  lawfull,  because  his  entrie  was 
not  lawful!  upon  the  disseisor  at  the  time  of  the  discent,  as  the  sta- 
tute speaketh.  But  if  lessee  for  lifo  had  died  first,  and  then  the  dis* 
seisor  had  died  seised,  he  in  the  reversion  had  beene  within  the  re* 
medio  of  the  sUtute,  because  he  had  title  of  entrie  at  the  time  of  the 
discent,  as  the  sUtuU  speaketh,  and  so  within  the  expresse  letter 
of  the  sUtute,  albeit  the  disseism  was  not  immediate  to  him,  and 
the  like  is  to  be  said  of  a  remainder,  &c. 


f*x.B»i9i.  <4  £riefe  d^enttiewr  diseehin^  Breve  de  iogressu  si^>er  disseisi- 

nam/*   Of  this  writ  somewhat  shall  be  said  in  the  next  section. 


(1)  [See  Note  153.] 


(2)  [See  Note  154w] 
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QPPiseç^ts< 


Sect.  S«6< 


Sect  386. 


TklSCE^rrS  en  taile  que  toU 
If  lent  eiihnw'*  ^#At,  ^fircmie  hme 
otdisseisriey  et  It  disseisor  dona  inesme 
h  "terre  a  un  miter  en  te  taile^  et  le 
taumf  en  U  taile  dd  issue  et  morust 
ée  tid  estate  sàsie,  et  Vissue  enter  ;  en 
eest  ease  Venter  le  dissAseeest  tetle^  et 
iest^mis  de  suer  ewœrs  Vissne  de  le 
Vaiemt  en  taUe  m  triefe  d'«Dtre  mr 


PXISCONTS  in  tayle  which  fake 
M  jr  airaj"  entries  are,  as  il'a  inan  beo 
disseised,  and  the  disseiHorgiveth  tlie 
same  land  to  another  in  taile,  amlibe 
tenant  in  taile  bath  issue  and  dieth  of 
suehestate  seised, andthe  is»ne  enter; 
in  this  case  the  entrie  of  thedisseisee 
is  taken  away,  and  be  h  put  to  aue 
•againstthe  issue  of  the  tenant  intafle 
«  writ  of  Entrie  sur.disaeisin. 


If  a  disseisor  make  a  gift  ia  tayle,  and  the  donee  disoonti* 
roQA    K  "I  >^  disseise  the  discoûtinue,  and  4i«tli 

[2ao.  D.J  seised,  this'discent  shall  not  take  away  the  entrie  of  the 
dîMtec,  for  the  discent  of  the  fée  »mple:is  vanished  and  gone  by  the 
remitter  ;  and  albeit  the  issue  be  in  by  force  of  the  estate  taile,  yet 
the  donee' died  not  seised 'bfthat'estate,  and  of  necessitie  there  must 
be  a  dy^i^'seSseâvas  hath  beenersaid,  Which  is  a  point  worthy  of  ob- 
tervatkMi,  anil^faipl3reth  many.tixii^gs. 


"  Sneeze caêe  Venttic  iedinitiaeceëttoae:* 

If  a  dis^tsor  make  a  <gift  in  taile,  and  tiie  donee  hath  issue  and 
&ttk  seised,  nolw  h^-^entrieof  the  disseisee  taken  away  ;  but  if  the 
Usde^Se  Without  issue,  so  as  Ule  estate' tmlewhich  discended  is  spent, 
tbe  entfie  cTVhe^disieisee  is  revived,  and 'he  may  enter  upOn  him  in 
(hei'evlÊtikion  ortéftiainder. 

So  îf  thëre  be  ^ridfafher,  fkther  and  sen,  and  the  sorr  disseiseth 
ene,  an'd  iï^eoflHh  the  grandfather  who  died  seised,  ahd  the  land 
'dbcendèth  to  the  ftLther,  now  is  the  entrie  'of  the  disseisee  taken 
away;  bn^f  %he  father 'dieth  seised,  and  the  land  descendeth  to  the 
'  soiirie,  now 'IS'  the  entrie  df  the  disseisee  revircd,  -and  he  may  enter 
'«ponHiesOn,  Who^hifU  take  no  advantage  of  the  discent,  because 
iie'dîd'the  wrong  unto  the*disseisee.  'Biitin  the  case  abovesaid' some 
UsTe  said,  thâtii^here  after  such  discent  to  the  fattier,  he  nuRle  a  leajse 
toy*c  son  for  terme  "of  another  man's  bfie,  upon  whom  the  disseisee 
cntred,  that  the  son  brought  an-assiseand  recovered  ;  and  the  reason 
O&l  hath  bteëffe  ye^éd  ' is,  ibr  that  the  son  had  not  tlie  fee-simple 
VhSth  he  gained  by  disseisin,  but  isa'purchasërof  the  ^free-hold  only 
fitim  tbe  father,  and  thcrdiBoeot  remaine-nofpurged.  Gontrafieit 
were,  as  it-is  there  said,  if  the  ion  were  heireta  the  discent.  But  the 
iMxike  cïtod  thêre  In  Fitzhetbrtit.  title  filadit,  6,-  doth  not  warrant 
that  case,- end  I  hold  the  law  to  be  contrarie,  viz,  that  the  draseisee 
in  that  Case  shall  enter  tqjon  the*  disseisor, -aswellas  if  the  father  had 
'<»aTeyed  the  whole  '  fee  ^nrple  to  the  son,  for  in  that  ease  also  the 
^iseent  to  the  father  isnot^orged.  '  If  a  disseisor  makea  lease  to  ah 
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Ûf  JDisccnt^ 


But  if-hc«iÎ0ftei«venîoBi  âteerâc  his  tenant  for  lifîB:».  and  dMi\ 
seised,  this  discent  shall  take  away:  the  entrie  of  the  tenant,  for 
life  (4). 

•^•^  So  it  is  if  there  be  tenant  for  life^  the  remainder  iit  taile,  the  re* 

^  mainder  in  fee^  and  tenant  in  taile  disseiseth  the  tenant  for  life  and 

dieth- seised,  this  shall  talceawajr  theentrio  of  the  tenant  for  life. 
nm-rn.i.y  But  if  the  king's  tenant  for:  life  be  disseised,  and  the  disseisor  dia 

v%  540.  a.)  seised,  this  dSscent  shall  not  take  avay.  the  entrie  of- the  lessee  for 
lift,  because  the  disseisar  had/bnt-aibare.estate  offraeiKidjdaringrthe 
Itfevof  the  lesser,  and  Littie^antttâthy  that  a.  discent- of  aa  e^atefor 
terme  of  another  man*8  life  shall  net  take  away  an-cntne  (5). 

•  **En  9on  demesne  come  dtfie.'*  If  an  infant  bee  dî9seiBed;,atid  the^ 

KeU^%  M  Dkiu.  disseisor  die  seised»  and  after  the4nfiint  commeth  tofoUage,  q  v.  -« 
40  e!*3  ft         *****  ^      dlsseiscp  die  before  he  entreth,  albeitL-^*^^*  J 

(•)S4  £.  s.  «r.  he*  died  not  seised  of  an  actuall  seisin  (1)«  but  of  ar  seisin  iii^  law;  yefe 
(8  Hep.  wi)  ^j^,^^  dying  seised  shall  take  away  the  entrie  of  the  disseisee.  (*)  And 
yet  in  pleading  the  second <heire  shall  (a«  hath  beene'saiil)  make  him- 
selfe  heirc  to  the  disseisors  and^that  Iftnd  shall  not  be  recovered  itf 
value  for  the  warrantie  made  of  other  lands- by  the  first- heire;  buf^ 
thou^  the  first  heire  had  but  a  seisnv  in  law,  yet  he  is  within  tiie 
vfovAs-ai  Littieton^  for  he  wae  seised  and  died*  seised  in  his- demesnes 
asoffee* 


Scot»  388. 


J TEM^  ùh  AièteM  dè  reoersiony  ou 
de  remainder^  ne  uiiquee  tolUnt  en- 
tri^.  Isrint  que  en  iiels  cases  que 
toUent  entries  per  force  de  discentSj  il 
eovitnt  que  celuy  que  morust  seisie  ad 
fee  etfranktenement  al  temps  de  son 
iaorant  f,  ou  fee  taile  etfranktertJt^ 
ment  al  temps  de  son.moranty.ou  au- 
tennenttiel  diàeent  ne  toUè  etitrCé 


ALSO;  â  disccTtft  of  a  re^rsioar, 
or  o£a  remaind»F,  doth  not  take 
awaj  an  entrie.  So  asin  those  ca^es 
which  take  away  entries  by  force  of 
diseents,  it  behoveth  that  hee  dieth 
seised  of  fee  and  freehold  at  the  time 
of  Ms  decease,  or  f  fee  taile  and 
freehold  at  the  time  of  Ida  death,  or 
otherwise  such  discent  doth  not  take 
away  an' entrie. 


ND  therefore  if  a  disseisor  make    lease  &p  yeaves^  aod  ûuf. 
\  seised  of  the.  reversion,  this  discent  sliall  take  away  the  entrie  of 
the  disseisee,  because  hee  died  seised  of  the  fee  and.  fraiiktenenient. 
Like  law  it  is  if  the  land  be  extended  upon  a  statute,  judgement,  or 
recognizance,  and  so  it  is  in  case  of  a  remainder. 

But  if  lie  had  made  a  leaser  for  Hi&;  and  die  seised  of  the  revei»- 
sion,  this  discent  shall  not  takeaway  the  entrie  of  the  disseisee,  for 
that  though  he  had  the  ffee,  yet  he  had  not  the  franktcnement.  (2) 
3vj,      ^  ftoitistif  a  tenant  in*  taile  ffm/ar»  mtt^an^r/ and  note;  the- law 

doth  ever  give  s^esct  respect  ta  the  estate  of  freehold,  thongh^  it  be 
but  for  terme  of  life. 

If 

*  &e,  added  in  L.  M.  and  Rob. 

t  ou  fee  taile  et/rankteftement  oléttÊfi  de  iNlifiBraftl^sMiiL  L.  ink>M.  nor  Rob. 
(4)  rsee  Note  15Z.J  ())  [See  Note  159îl 

<5)  [Sea  Note  159.]  (2)  QScc  Note  1^0.3 


Of  Discenta. 


Sect.  38.9,  39a 


If  a.|ti9s«âMr  mUbr  a  base  for  tenae  of  h»  own  Ii£e,  and  dîethi 
tlÛB  dîncent  shall  not  take  away  the  entrie  of  the  disseii»ee  ;  for 
though  the  £çe  and  frankteaement  discend  to  the  heire  of  the  dis* 
seisar,  yet  the  disseisor  died  not  seised  of  the  fee  and  frankteoement; 
Mad  Littleton  saith,  that  unlesse  he  hath  the  fee  and  frsmktenement 
at  the  time  oC  his  decease*  such  descent  shall  not  take  away  the 
cslrie  (3). 


Sect.  389. 


J T&tf,  eomtestéit  At  Ai^eetds  qut  A  LSO^  as  it  is  said  of  diseents 

^ctnimiiQlissutitctMxqmmO'  l\.  which  discend  to  the  issue  of 

nml  sdsieSy  &c.  mesme  la  ley  estlon  them  which  die  seised,  &c.  the  same 

UMn^ont  €Lsrun  issue^  mes  tes  tenements  law  is  where  they  have  no  issue,  hut 

Mseenibnt  al  ^rere^  soer^  unde,  ou  the  lands  discend  to  the  brother, 

aiikr  cffsinf  de  eetuy  que  morust  sd-  sister,  uncle,  or  other  cousin  of  him 

mt  ^.  which  dieth  seised. 

BY  this  it  appeareth,  that  a  discent,  m  the  collateral  line  doth 
take  away  an  entrie,  as  well  as  in  the  linealL 

Moront  «rt«frv,  lstc>*   Here  (^c.)  implieth  fee  simple,  or  fee 


[240.  a.] 


Sect.  S90. 


JTJBJIf,  91 stSffniar  el  tenant^ 
H  le  ienetni  soil  étsêeîsie^  d  le  dis- 
sdsoT  àBtna  a  un  auler  enfee^  et  Va  *- 
Uenee  derde  sans  ftetre,  et  ïe  sdgnior 
enter  come  en  son  eschaU:  en  cest  ease 
It  Sg^eises  peit  enter  sur  le  seignior  j 
far  eeo  que  le  seignior  ne  vient  a  la 
tem  pep  diseetUj  mes  per  voy  A^es- 
AtaU 


ALSO,  if  there  bee  lord  and  te- 
nant, and  the  tenant  be  disseised, 
and  the  disseisor  alien  to  another  in 
fee,  and  the  alienee  die  without  issue, 
and  the  lord  enter  as  in  his  escheat: 
in  this  case  the  disseisee  may  enter 
upon  the  lord,  because  the  lord 
commeth  not  to  the  land  by  discent^ 
but  by  way  of  escheat  (!)• 


«*  "JT  M  (Sêseitee  /toit  enter  sur  le  eeignior^  €^c.**  For  albeit  the 
m  Â  afienee  of  the  disseisor  die  seised,  and  the  lord  by  escheat 
eommeth  to  the  land  by  act  in  law,  yet  because  the  land  discendeth 
not  to  him,  the  entrie  of  the  disseisee  in  respect  of  the  escheat  shall 
not  be  taken  away.  For  a  dying  seised,  and  a  discent,  and  not  a 
dying  seised  and  an  escheat,  doth  take  away  the  entrie  :  for  (as 
hath  beene  said)  the  discent  is  the  worthier  title.  But  in  that  case, 
if  the  lord  by  escheate  die  seised,  and  the  land  discend  to  his  heire, 

that 


(F.  N.B.U4.t^ 


i      added  L.  and  M.and  Roh. 
(3)  [See  Mote  161.]  (1)  [See  Note  162.1 


Lib.  3.   Cap.  6.  OfDbcents.  SeDU  39U 


b.  ^^^^  discent  shall  take  away  the  entrie  of  the  diaaeinee.  So  H  is  if  the 
rPoîu  W  h,)  dissdsor  die  seised,  and  the  heire  of  the  disadsor  dieth  without  heire, 
(Am.  m  b.)  ^1^^  disseisee  cannot  enter  upon  the  lord  by  escheat.  So  as  there  is 
a  diversitie  as  touching^  the  discent,  when  after  a  discent  cast,  the 
issue  in  taile  dieth  without  issue,  and  when  after  a  discent  cast,  the 
heire  in  fee  simple  dieth  without  heire  :  for  he  in  the  reverûon,  or 
remainder,  upon  a  state  taile  claimeth  in  above  the  state  taile,  bat 
the  lord  by  escheat  claimeth  in  under  the  heire  in  fee  ample. 


Sect.  391. 


JTEM^  9i  home  siime  ie  eertaine 
terre  en  ftty  ou  en  fee  taife,  sur 
eanditian  de  render  eertaine  rentj  ou 
êur  auier  condition^  cornent  que  tiel 
tenant  eeime  en  /ee,  ou  en  fee  taile, 
taorust  sdsUj  uncore  ri  le  condition 
soit  enfrdnten  lourvies^ou  apreshmr 
deceascj  ceo  ne  toUera  pas  Ventrie  del 
feoffor  J  ou  dd  donor j  ou  de  lour 
heires,  pur  ceo  que  le  tenande  est 
charge  ove  le  condition,  et  Vestate  del 
tenant  est  conditionally  en  qiuconque 
mainsque  le  tenancie  vient,  &c. 


ALSO,  if  a  man  be  seised  of  cer- 
tain land  in  fee,  or  in  fee  taile, 
upon  condition  to  render  certain 
rent  ,  or  upon  other  condition,  albeit 
such  tenant  seised  in  fee,  or  in  fee 
taile,dieth8eised,7etif  the  condition 
bee  broken  in  their  lires,  or  after 
their  decease,  this  shall  not  take 
away  the  entrie  of  the  feoffor  or  do- 
nor, or  of  their  heires,  for  that  the 
tenancie  is  charged  with  the  condi- 
tion, and  the  statfe  of  the  tenant  is 
conditional!,  in  whose  hands  soever 
that  the  tenancie  commeth,  &c. 


SI  uTk  17.  T  T  PON  these  two  sections  is  to  bee  observed  a  diversitie  betweene 

w  a  right,  for  the  which  the  law  giveth  a  remédie  by  action»  and 
a  title,  for  the  which  the  law  giveth  no  remédie  by  action,  but  by 
entrie  only  (2).    For  example,  the  feoiiee  upon  condition  in  this 
'  case  hath  a  right  to  the  land,  and  therefore  his  entrie  may  be  taken 
away,  because  hee  may  recover  his  right  by  action  ;  but  the  feofior 
or  donor  that  hath  but  a  condition,  his  title  of  entrie  cannot  be 
taken  away  by  any  discent,  oecause  he  hath  no  remédie  by  acUoa 
to  recover  the  land,  and  therefore  if  a  discent  should  take  away  his 
S3  Am.  11. 14.        entrie,  it  should  barre  him  forever.    And  the  law  is  all  one  whe- 
(Anc  so«  )  ther  the  discent  were  before  the  condition  broken,  or  after. 

aiDokiit.MM«.  hee  that  hath  a  title  to  enter  upon  a  mortmaine  rQjf\  l  n 

yês^ii  shall  not  be  barred  by  a  discent,  because  then  he  should  bee  L^^*  P*J 

SI  K.  3. 17.  without  all  remédie.  And  so  it  is  in  case  where  a  woman  hath  a  title 


40  Am.  13. 


to  outer  eauêâ  matrimonii  fir  éUocuti^  no  descent  shall  take  away  her 
entrie,  because  she  hath  but  a  title,  and  no  remédie  by  action  (1). 

(2)  [Sec  Note  163.]  (1)  [See  Note  164.] 


Scot. 


lib.  3. 


Of  Discents« 


Sect.  392,  393. 


JTEJir,  si  iid  tenant  mr  amditum 
soU  iissdsUy  et  le  disseisor  devis 
mt  sdsity  et  la  terre  ieseendist  al 
hare  U  disseisar,  are  le  entrie  h  te^ 
waat  SWT  wmdMoUy  que  fuist  dissA- 
tic,  est  tolL  Mes  uneere  si  U  eondi- 
tism  sait  en  frtimi*^  danqut  pott  U 
fesfor  an  le  donor  que  fièrent  estait 
mer  eonMUoHy  ou  lour  hdrs^  enters 
cauâ  qiii  suprà. 


392. 

ALSO,  if  Buoh  tenant  upon  eon* 
dition  be  diaséised,  and  the 
disseisor  die  thereof  seised,  and  the 
land  discend  to  the  heire  of  the  dis- 
seisor, now  tlie  entrie  of  the  tenant 
npon  condition,  who  was  disseised,  is 
taken  away.  Yet  if  the  condition 
be  broken,  the  feoffor  or  the  donor 
which  maile  the  estate  upon  condi- 
Uon,  or  their  heires,  may  enter, 
causa  qua  supra. 


IP  a  man  be  sdsed  of  li^ds  in  fee,  and  by  his  last  will  in  writings 
dertscth  the  same  to  another  in  fee,  and  dieth,  after  whose  de- 
cease the  freehold  in  law  is  cast  upon  the  devisee,  and  the  heire, 
before  any  entrie  made  by  the  devisee,  entreth,  and  dieth  seised, 
this  disccnt  shall  not  take  away  the  entrie  of  the  devisee  ;  for  if 
the  discern,  which  is  an  act  in  law,  should  take  away  lus  entrie, 
the  law  should  barre  him  of  his  right,  and  leave  him  utterly  without 
remc^  (3).    And  so  it  is  of  him  that  entreth  for  consent  to  a  ra« 
Tiriimcnt  ;  and  so  it  was  resolved  in  the  case  of  Martin  Trotte  of 
Loudon  [ft]  Pasche  32  EU  in  Com.  Banco  ;  and  accordingly  was    in}  Pa«h. 
the  opinieii  of  the  court  of  common  pleas,  [o]  Faache  1  Jac,  Reg.  JJ^^iiif^ 
To  tlus  Biay  be  added  as  a  like  case,*  the  king's  patentee  before  he   r  a.  t. 
enter,  &c  Another  reason  wherefore  a  discent  shall  not  take  away  îi'^fï^éî* 
the  entrie  of  him  that  hath  a  title  to  enter  by  force  of  a  condition,  I 
&C.  is,  fat  that  the  condition  remaines  in  the  same  essence  that  it  kr^na* 
was  in  at  the  time  of  the  creation  of  it,  and  cannot  be  divested  or  ' 
pot  out  of  possesion,  as  lands  and  tenements  may  (3). 


JTBM^  ti  un  dissdsor  dteie  seisie^ 
&c  ct  son  heire  enter j  &e.  leq;iul 
mlsncalafeme  le  diseeisor  de  la  tierce 
fast  d€  les  tenements,  &e.  en  cest  cas 
quant  a  eest  tiercepart  que  est  assigne 
a  la  feme  en  dower j  maintenant  après 
ceo  911e  la  feme  enters  et  ad  le  posses- 
dsn  de  mesme  la  tiereepart,  U  dissei- 
see  pott  hnjoinunt  enter  aur  la  posses- 
mm  le  feme  en  mesme  la  tierce  part. 

Et 


•  &c.  added  in  L.  and 
(2)  i;See  Note  165.] 


393. 

ALSO,  if  a  disseisor  die  seised,&e. 
and  his  heire  enter,  &e.  who  en- 
doweth  the  wife^of  thedisseiKorofthe 
third  part  of  the  land,  &c.  in  this  case 
as  to  this  part  which  is  assigneii  to 
the  wife  in  dower,presently  after  the 
wife  entreth,  and  hath  the  possession 
of  the  same  thii*d  part,  the  disseisee 
may  lawfully  enter  upon  the  posses- 
sion of  the  wife  into  the  same  third 

part 

M.  but  not  in  Rob. 

(3)  [Sec  Note.  166.] 


Lib.  8.    Gâp.  G. 


Of  I>isccnts. 


Sect.  393. 


Et  la  cause  e#t,  pur  eeo  que  quant  la 
jTme  ad  son  dower^  él  serra  adjudge 
sins  immediate  person  baron^  et  nemy 
per  Vhdte;  tt  isshtt  qnaitta  le  frank- 
tenmtnt  de  mesme  lu  fierce  part,  k 
tisccnt  est  àtfeaJté*.  JSf  isisint  poies 
vdr^  que  devant  le  endowment  le  dis- 
seisee ne  poit  enter  en  ascun  parf ,  C^c« 
et  après  le  dowment  il  poit  enter  f  sur 
hifenUj  tsrcmesuncore  il  ne  poit  enter 
sur  les  auters  dmx  parts  qtu  Vheire 
le  disseisor  ad  per  U  discent.  % 


part*  And  the  reason  is,  for  that 
when  the  wife  hath  ber  dower,  she 
shall  be  adjudged  in  immediately  by 
her  husband,  &  not  by  the  heire  (1); 
and  so  as  to  the  freehold  of  the  same 
third  part,  the  diseent  is  defeated. 
And  so  you  may  see,  that  before  the 
endowment  the  disseisee  eouM  net 
enter  into  any  part,  (ic.  and  after  the 
endowment  he  may  enter  t^on^the 
wife,  &c.  but  yet  hee  eanndt  enter 
upon  the  other  two  parts  whieh  Vkb 
heire  of  the  disseisor  hath  by  the 
diseent  (2). 

v\z,  in  fee  simple  or  in  fee  tayle. 


"  Et  son  heire  enier^  W^c."   So  as  he  hath  an  actuall  fee  simple. 


**  De  la  3.  fjart  de  le%  tenfments^  ^c."  id  est,  in  severaltie. 
By  this  section  it  appeareth,  that  an  entrie  being  talten  away  by 
the  discent,  is  revived  by  the  endowment,  albeit  the  tenant  in 
dower  shall  have  it  but  for  her  life.    And  the  caase  is,  for  that 
although  the  heire  entrcd,  yet  when  the  wife  is  endowed  r-Qj^   ,  t 
talsE.».  she  shall  not  be  in  by  the  heire,  [a]  but  immediately  by  L-^*-*-* 

ber  husband  being  the  disseisor,  who  is  in  for  her  life  by  a  title  para- 
Dwer  in.  mount  the  dying  seised  and  disqcnt,  and  therefore  in  jadgem^snt  of 

snttie  M.  l&w,  the  discent  as  to  the  freehold,  and  the  possessioD  which  the  heire 

3i  Aa^  puss!*  taken  away  by  the  endowment  ;  for  that  the  law  adjudgeth 

43  E.^  33.  no  meane  seisin  betweene  the  husband  and  the  wife. 

4i  E.  3.  9.  b. 
31  H.4.11. 

7IL«.  3.  10E.3.t7,i8.  30H.0.  DowerSO. 

KtmeiB  there  bee  lord,  mesne  and  tenant,  the  mesne  doth  grant  to  the 

(P.  N.  Bi*i36.)  tenant  to  acquite  him  against  the  lord  and  his  heires,  the  lord  dies, 
his  wife  hath  the  seigniorie  assigned  to  her  for  her  dower,  and  dis- 
traînes  the  tenant;  albeit  the  grant  wa;i  to  acquite  bim  against  the 
lord  and  his  heires  only,  yet  because  shee  continued  the  estate  of  her 
husband,  and  the  reversion  remained  in  the  heire,  this  grant  of  ac« 
quitall  did  extend  to  the  wife,  which  is  a  notable  case. 

If  after  the  dying  seised  of  the  disseisor,  the  disseisee  abate,  agaônst 
whom  the  wife  of  the  disseisor  recover  by  confession  in  a  writ  of 
dower,  in  that  case,  though  the  discent  bee  avoided  as  Littleton  here 
saith,  yet  the  disseisee  shall  not  enter  upon  the  tenant  in  dower,  bev 
cause  the  rccoverie  was  against  himselfe  ;  but  if  he  had  assâgnecl 
dower  to  her  in  paisy  some  say  he  should  enter  upon  her  (3). 
ioB.s.2tf.  A  man  makes  a  gift  in  taile  reserving  twentie  shillings  rent,  and 

.(^  dies,  the  donee  takes  wifé,  and  dieth  without  issue,  the  heire  of  the 

donor  entreth  and  endoweth  the  wife,  shee  is  so  in  of  the  estate  of 
her  husband,  that  albeit  the  estate  taile  be  spent,  and  the  rent  re- 
served thereupon  determined,  yet  after  she  be  endowed,  she  shall  be 

attendant 


*  &c.  added  ia  L.  and  ftf.  tndSoh. 

^  tur  lafimêt  not  in  I».  and  M.  nor  Hph. 
(OnSceNote  167.] 
r^)  [See  ïfote  168.J 


^  ^e.  added  inL.  and  M.  and  Bob* 
f3)  [See  Note  160.] 


Lib*  3. 


Of  Discents. 


Sect.  394. 


attendant  to  tlie  beire  in  respect  of  the  said  rent.  And  so  it  fs  of 
Uïïû  and  teoant«  the  wife  that  is  endowed  shall  be  attendant  for  the 
âne  services  ;  but  if  &ny  sei*vices  be  encroached,  albeit  that  en- 
croachment shall  bind  the  heire,  yet  the  wife  shall  be  coAtributorxs 
bot  fior  the  services  of  riçht  due  (4). 

"  /Mfff/  fioics  vtftr,  ^ue  devant  le  dowment  le  dUteUee  ne  fiait 
entcTy  et  afireé  rendaroment  il  fioit  enteVy  tsTc,"  The  like  hath 
beeoe  said  before  in  this  chapter.  Sect.  386,  where  the  entrie  of  the 
disieisee  may  be  taken  away  for  a  time,  and  by  matter  ex  fioat  facto 
rerivfd  againe. 

A'oAi,  albeit  the  disseisor  after  a  discent  taketh  to  him  but  an  es-    vkk  Seet.  sot. 
tettlbrli^  yet  when  the  disseisee  doth  enter  upon  him,  he  shall  Sfc^Mjî"*^* 
thereby  devest  the  reversion,  for  the  estate  of  freehold  is  that  where-         3#4.  b. 
npoo  a  ftrmcifié  doth  Ije,  and  therefore  the  entrie  of  the  disseisee  is   (ir!»il  Abr.  us. 
as  available  in  law»  as  if  he  had  recovered  it  in  a  firétcifie.    And  so  Aiit.M.b.) 
it  is  a  disseisor  mak.e  a  lease  for  life,  '  and  grant  the  reversion  to  the 
kiof,  the  entrie  of  the  disseisee  upon  the  tenant  for  life  shall  devest 
the  reversioi  oat  of  the  king  m  tlie  same  manner  as  if  the  disseisee 
had  recovered  the  lands  against  the  tenant  for  life  in  a  fivMpe, 

[241.  b.]  Sect-  394. 

ITEJlt,  n  tm  femt  soil  seme  de  A  LSO,  if  a  woman  bo  soised  of 

iemenj^ecy  dont  jeo  aye  droit  et  xx  l^^nd  in  fee,  whereof  i  have 

iiile  d'entre,  «t  la  ycme  prent  baron^  right  and  title  to  enter,  if  the  woman 

Amdxsmeenter  ctuCj  et  puis  la  feme  take  hnsband  and  have  issue  be- 

ietieseisie,  ft  après  le  baron  deme^  et  tweene  them,  and  after  the  wife  die 

Ikmenter^&c.  encestcoBejeo*  poy  seised,  and  after  the  hn^and  die, 

enkrmr  le  possession  Vîssue^  pur  eea  and  the  hsue  enter,  &e*  In  this  case 

fse  Tisme  ne  ment  a  les  tenements  1  mav  enter  upon  the  possession  of 

inmedtate  per  discent  après  la  mort  the  issae,  for  that  the  issue  comes 

«  mere,  &€.  t              ^  ^^^^  not  to  the  lands  immediately  by  dis- 

fkr  (1).  cent  after  the  death  of  the  mother, 

&e.  bat  bjthe  death  of  the  father. 

Coatrarintn  tcnchrr  P.  9  Hen.  T.  Contrarium  tenetur  P.  9  H.  7.  per 

rr  foal  U  courf,  &  M.  37  H.  6.  tùiU  U  court,  &  M.  37  H.  6. 

M/^JsTce^t  case  jeo  fioy  enter  aur  le  fiosMsion  Visaue,  l^c. 

Pud  Far  here  was  but  a  discelut  of  a  rbvers&ou  tft  the  time  of  the   viaeo  iLr.si. 
dyins^eised»  for  the  estate     the  tenant  by  the  courtesie  had  com^  fa^M^tU' 
BtcDceinent  by  the  having  of  issue,  and  is  conaummate  by  the  death  of  tUAywti 
tiie  wife,  so  as  the  fee  and  franktenemeAt  did  nôt  after  the  decease  of   §  bT^m^  t.) 
the  wife  dcsceirà  to  the  heire«  and  albeit  the  tenant  by  the  coi^rteste 
dîeth  afterwards,  and  that  the  frankteneraent  is  cast  upon  the  heire» 
so  as  now  he  hath  the  fee  and  frauktenement  by  discent,  yet  because 

the 


*        Bot  in  U  and  M .  and  Bob. 

-f  eing per  le  mort  (Ul pier,  and  the  hole  that  follows,  nôt  in  h-  and  M.  nor  Bèh. 
(4)  [SecNoteirO.J  (1)  [Sec  Note 

Vol.  n.  14 


Lib.  3*    Cap.  6. 


Of  Disccnts. 


Sect.  395- 


the  heire  came  not  to  the  fee  and  franktenement  at  once,  xmmedi* 
ately  after  the  decease  of  the  wife,  such  a  mediate  discent  shall  not 
take  away  the  entrie  of  the  disseisee.  On  the  other  side,  an  imme- 
diate discent  may  take  away  an  entrie  for  a  time,  and  mediately 
may  be  avoided  by  matter  tx  fiost  factOy  as  hath  beene  said.  But  if 
a  dying  seised  taketh  not  away  the  entrie  of  him  that  right  hath  at 
the  time  of  the  discent,  it  shall  not  by  any  matter  ex  po^t  facto  take 
away  his  entrie. 

If  a  disseisor  die  without  heire,  his  wife  privement  enseint  with  an 
issue,  and  after  the  issue  is  borne,  whoentreth  into  the  land,  he  hath 
the  land  by  discent,  and  yet  thereby  the  entrie  of  the  diseisee  shall 
not  be  taken  away,  because,  as  lAttUton  here  saith,  the  issue  com* 
meth  not  to  the  lands  immediately  by  discent,  after  the  decease  of 
the  father. 

And  so  it  is  if  a  disseisor  make  a  gift  in  taile,  the  remainder  in 
fee,  and  the  donee  dieth  without  issue,  leaving  his  wife  privement 
enseint  with  a  sonne,  and  he  in  the  remainder  enters,  and  after  the 
sonne  is  borne,  who  entreth  into  the  land,  this  discent  shall  not  take 
away  the  entrie  of  the  disseisee,  cav^â  quà  auprès 

"  CoTitrarium  teneiur,  lyc"  This  is  an  addition,  and  there- 
fore to  be  passed  over.  And  at  this  day,  this  case  of  Littleton  is 
hdden  for  cleere  law.  • 


(Alt  t3t.V} 


Sect.  395. 


JTJSJIf,  si  un  disseisor  enfeoffa  son 
fier  eu  fety  et  le  pier  morust  de 
fid  estate  seisiey  per  que  les  tenements 
discendont  a  le  disseisoTy  ^  come  Jits 
et  heirey  &c.  en  cest  case  le  disseisee 
Men  poit  enter  sur  le  disseisor^  nient 
obstant  le  discenty  pur  ceo  que  quant 
at  disseisiny  le  disseisor  serra  adjudge 
einsforsque  come  disseisovy  nient  o6- 
stant  le  discenty  ||  quia  partieeps  cri- 
minis. 


AliSO,  if  a  disseisor  enfeoSe  his 
father  in  fee, and  the  father  die^ 
seised  of  such  estate,  by  ^%hichthe 
land  descend  to  the  disseisor,  as 
sonne  and  heire,  &e.  in  this  case  the 
disseisee  may  well  enter  upon  the 
disseisor,  notwithstanding  j  a  -i 
the  discent,  for  that  as  to  1-^4.2.  a.  J 
the  disseisin,  the  disseisor  shall  bee 
adjudged  in  but  as  a  disseisor,  not- 
withstanding the  discent,  quia  par* 
ticeps  criminis  (1). 


lJBk4.i3.8. 
11X.4.S. 
IS  S.  4.  S«. 
S3H.0.5.  b. 
34  H.  6. 11. 
13  H.  8.». 
S41LI.S.9. 
II  H.  1.  5. 
«H.7. 

29  Am.  14. 

30  E.3.fC,M, 
(PoiC.  SML  409.) 


OF  this  sufficient  hath  beene  said  before  in  this  chapter.  Sect. 
386.  And  regularly  it  is  true,  that  albeit  a  discent  be  cast, 
and  the  entrie  of  the  disseisee  taken  away,  yet  if  the  disseisor  com- 
meth  to  the  land  againe,  either  by  discent,  or  purchase  of  any  es- 
tate or  freehold,  which  is  implyed  in  the  (&c.)  the  disseisee  may  en- 
ter upon  him,  or  have  his  assise  against  him,  as  if  no  discent  or 
meane  conveyance  had  beene,  quia  par  tic  t /is  criminis. 


I  madded  in  L.  andM. 


I  &c.  added  :  ÇiM'a  partieep»  erindniig  not  in  L.  and  Bf. 
(1)  [See  Note  iK]. 


lib.  3» 


Of  Disceute. 


Sect  396,  397, 


Sect.  396. 


J'T£3f,  si  home  seisie  de  certaine 
terre  en  fee  ad  issue  deux  fits^  et 
morust  seisie^  et  le  puisne  fils  entra  per 
abatement  en  la  terre^queladissue^  et 
deeeo  morust  seisie^et  les  tenements  di- 
9ctndont  al  issue,  et  IHssue  entra  en  la 
terre:  en  cest  case  le Jits  eigne^  ou  son 
heire^  poit  enter  per  la  ley  sur  rissue 
delfits  puisne^  nient  contristeant  le 
iit^t^  pur  ceo  que  quant  le Jits  puisne 
abatist  en  la  terre^  après  le  mort  son 
pto-  devant  ascun  entrie  per  le  Jits  eigne 
ifait,  la  ley  intendra  que  il  entra  en 
claymant  conte  lieyre  a  son  pier.  Et 
yur  ceo  que  Veigne  Jits  clayma  per 
memele  title^  cestascavoir^  corne  heyre 
a  son  pier ^  il  et  ses  heires  poient  enter 
sur  rissue  de  puisne  ^  fits^  nient  ob- 
slant  le  discenty  &c.  pur  ceo  que  ils 
ekaimont  per  un  mesme  title.  Et  en 
vusme  le  maner  il  serra^  si  fueront 
flusors  discents  de  un  issue  a  un  au- 
ter  issue  del  puisne Jits, 


ALSO,  if  a  man  seised  of  cer- 
taine land  in  fee  have  issue  two 
sons,  and  die  seised,  and  the  younger 
sonne  enter  by  abatement  into  the 
land,  and  hath  issue,  and  dieth  seised 
thereof,  and  the  land  descend  to  his 
issue,  and  the  issue  enters  into  the 
land  :  in  this  case  the  eldest  sonne, 
or  his  heire,  may  enter  by  the  law 
upon  the  issue  of  the  younger  son, 
notwithstanding  the  discent,  because 
that  when  the  younger  son  abated 
into  the  land  after  the  death  of  his 
father,  before  any  entrie  made  by  the 
eldest  ^onne,  the  law  intend  that  hee 
entred  claiming  as  heire  to  his  fa- 
ther. And  for  that  .he  eldest  sonne 
claimes  by  the  same  title,  that  is  to 
say,  a&  heire  to  his  father,  hee  and 
his  heires  may  enter  upon  the  issue 
of  the  younger  son,  notwithstanding 
the  discent,  &c.  because  they  claime 
by  the  same  title. 


And  in  the  same 

manner  it  shall  be,  if  there  were  more  diseents  from  one  issue  to 
another  issue  of  the  younger  sonne  (1). 


Sect.  397* 


ILfES  en  tiel  case^  si  le  pier  fuit 
%i  fJL^eisie  de  certaine  terres  enfee^  et 
ai  issue  deux  Jits,  et  dévie,  et  Veigne 
ï/te  enter,  et  est  seisie,  0c.  et  puis  le 
pidsne frère  luy  disseisist,per  quel  dis- 
9eisin  il  est  seisieenfce^  et  ad  issue^  et  de 
tkl  estate  morust  seisie,donq^ies  Veigne 
frère  ne  poU  enter,  mes  est  mis  a  son 
hriefe  d'entre  sur  disseisin,  &e.  $  de 
reeoverer  la  terre.  Et  la  cause  est, 
pur  ceo  que  le  puisne  frère  vient  a  les 
tenements  per  tortious  disseisinfait  a 
9on  dgne  frère,  et  per  eel  tort  la  ley  ne 

poit 


ifait  not  in  L.  and  M. 
^Jitê^/rere,  L.  and  M.  and  Rofa. 


BUT  in  this  case,  if  the  father 
were  seised  of  certaine  lands  in 
fee,  and  hath  issue  two  sons,  and  die, 
and  the  eldest  sonne  enter,  and  is 
seised,  &c.  and  after  the  younger 
brother  dis«eiseth  him,  by  which  ms- 
seisin  he  is  seised  in  fee,  and  hath  is- 
sue, and  of  this  estate  dieth  seised, 
then  the  elder  brother  cannot  enter, 
but  is  put  to  his  writ  4>t  entrie  sur 
disseisin,  &c.  to  recover  the  land. 
And  the  cause  is,  fur  that  the  young- 
est brother  commeth  to  the  lands  by 

wi*ongful 


/rffr<p,  L.  and  M»  and  Roll. 
$  &c.  not  in  L.  and  M.  not  Bok 


(1)  [Sec  Note  173  ] 


Lib.  3.    Cap.  6.  OfDiôccnte.  SecU  395. 


the  heire  came  not  to  the  fee  and  franktenement  at  once,  immedi- 
ately after  the  decease  of  the  wife,  such  a  mediate  discent  shall  not 
take  away  the  entrie  of  the  disseisee.  On  the  other  side,  an  imme- 
diate discent  may  take  away  an  entrie  for  a  time,  and  mediately 
may  be  avoided  by  matter  ex  post  facto^  as  hath  beene  said.  But  if 
a  dying  seised  taketh  net  away  the  entrie  of  him  that  right  hath  at 
the  time  of  the  discent,  it  shall  not  by  any  matter  ex  fi09t  facto  take 
away  his  entrie. 

If  a  disseisor  die  without  heire,  his  wife  privement  enseint  with  an 
issue,  and  after  the  issue  is  borne,  who  entreth  into  the  land,  he  hath 
the  land  by  discent,  and  yet  thereby  the  entrie  of  the  diseisee  shall 
net  be  taken  away,  because,  as  JJttleton  here  saith,  the  issue  com- 
meth  not  to  the  lands  immediately  by  discent,  after  the  decease  ol 
the  father. 

And  so  it  is  if  a  disseisor  make  a  gift  in  taile,  the  remainder  in 
fee,  and  the  donee  dieth  without  issue,  leaving  his  wife  privement 
enseint  with  a  sonne,  and  he  in  the  remainder  enters,  and  after  the 
sonne  is  borne,  who  entreth  into  the  land,  this  discent  shall  not  take 
away  the  entrie  of  the  disseisee,  caueâ  qua  supra, 

*'  Contrarium  tenetur,  lyc."  This  is  an  addition,  and  there- 
fore to  be  passed  over.  And  at  this  day,  this  case  of  Littleton  is 
hdden  for  cleere  law.  • 


(Aatt3t.V} 


Sect.  395. 


JTJSJIf ,  si  un  dissdsar  enfeoffa  son 
pier  eu  jfec,  et  le  pier  morust  de 
fiel  estate  seisie^  per  que  les  teîiements 
discendont  a  k  dUfseisory  ^  come  Jits 
et  heirey  &c.  en  cest  case  le  disseisee 
bien  poit  enter  sur  U  disseisor^  nient 
obstant  le  discent^  ptir  ceo  que  quant 
al  dissdsiuy  le  disseisor  serra  adjudge 
einsfarsque  come  disseisor^  nient  ob- 
stant  le  discenty  \\  quia  partieeps  cri- 
minis. 


ALSO,  if  a  disseisor  enfeofie  his 
father  in  fee,  and  the  father  die, 
seised  of  such  estate,  by  Mfhichthe 
land  descend  to  the  disseisor,  as 
sonne  and  heire,  &c.  in  this  case  the 
disseisee  may  well  enter  upon  the 
disseisor,  notwithstanding  r^^^  i 
the  discent,  for  that  as  to  1242.  a. J 
the  disseisin,  the  disseisor  shall  bee 
adjudged  in  but  as  a  disseisor,  not- 
withstanding the  discent,  quiapar* 
ticeps' eriminis  (1). 


11X.4.S. 
It  B.4.S«.  a. 
MH.6.  J.  b. 
34  H.  6. 11. 
12M*I.». 
34  H.  1.3. 9. 
IS  H.  1.  5. 
0H.7. 
S9  Au.  04. 
ao  E.3.fC,M. 
(Pott.  9kU  409.) 


OF  this  sufficient  hath  beene  said  before  in  this  chapter.  Sect 
386.  And  regularly  it  is  true,  that  albeit  a  discent  be  cast, 
and  the  entrie  of  the  disseisee  taken  away,  yet  if  the  disseisor  com- 
meth  to  the  land  againe,  either  by  discent,  or  purchase  of  any  es- 
tate or  freehold,  which  is  implyed  in  the  (&c.)  the  disseisee  may  en- 
ter upon  him,  or  have  his  assise  against  him,  as  if  no  discent  or 
meane  conveyance  had  beene,  quia  partieeps  criminis. 


I  €nt  added  in  L.  and  M. 


&c.  added  :  9u<a  partieeps  erimnit,  not  in  L.  and  Bf. 
(1)  [See  Note  W]. 


Of  Disceutç. 


Sect,  396,  397, 


Sect.  396. 


J'TSJU,  si  home  »eisie  de  certaine 
terre  en  fee  ad  issue  deux  Jits,  et 
morust  seisie^  et  le  puisne  fits  entra  per 
ahaiement  en  la  terre^  qudadissne^  et 
de  eeo  morust  seisie^et  les  tenements di- 
setndont  al  issue,  et  Vissue  entra  en  la 
terre  :  en  cest  case  le  fits  eigne^  ou  son 
heire^  pait  enter  per  la  ley  sur  IHssue 
del fiis  puisne^  nient  eontristeant  le 
dUcent^  pur  ceo  que  quant  le fits  puisne 
abaiigi  en  la  terre,  après  le  mort  son 
pier  devant  ascunentrie  perle fits  eigne 
ifiaity  la  ley  intendra  que  il  entra  en 
elaymant  eome  heyre  a  son  pier.  Et 
pur  ceo  que  Veigne  fits  clayma  per 
meamele  title,  cestascavoir,  coine  heyre 
a  son  pier,  il  et  ses  heires  poient  enter 
«r  Vissue  de  puisne  ^  fits,  nient  ob- 
stant  le  diseent,  &c.  pur  ceo  que  ils 
eUnpnont  per  un  mesme  title.  Et  en 
mesme  le  maner  il  serra,  si  fueront 
pHusors  diseents  de  un  issue  a  un  au- 
ter  issue  del  puisne fits. 

manner  it  shall  be,  if  there 
another  issue  of  the  younere 


ALSO,  if  a  man  seised  of  cer- 
taine land  in  fee  have  issue  two 
sons,  and  die  seised,  and  the  younger 
sonne  enter  by  abatement  into  the 
land,  and  hath  issue,  and  dieth  seised 
thereof,  and  the  land  descend  to  his 
issue,  and  the  issue  enters  into  the 
land  :  in  this  case  the  eldest  sonne, 
or  his  heire,  may  enter  by  the  law 
upon  the  issue  of  the  younger  son, 
notwithstanding  the  discent,  because 
that  when  the  younger  son  abated 
into  the  land  after  the  death  of  his 
father,  before  any  entrie  made  by  the 
eldest  ^onne,  the  law  intend  that  hee 
entred  claiming  as  heire  to  his  fa- 
ther. And  for  that  .he  eldest  sonne 
claimes  by  the  same  title,  that  is  to 
say,  a&  heire  to  his  father,  hee  and 
his  heires  may  enter  upon  the  issue 
of  the  younger  son,  notwithstanding 
the  discent,  &c.  because  they  claime 
by  the  same  title.  And  in  the  same 
¥ere  more  diseents  from  one  issue  to 
'  sonne  J[l). 


Sect. 

MES  en  tiel  case,  si  le  pier  fuit 
teisie  de  certaine  terres  en  fee,  et 
ad  issue  deux  fits,  et  dévie,  et  Peigne 
^fits  enter,  et  est  seisie,  &c.  et  puis  le 
pmsnefrert  luy  disseisist,per  quel  dis- 
seisin il  est  seisieenfee^  et  ad  issue,  et  de 
tiel  estate  morust  seisie,donques  Veigne 
frère  ne  poil  enter,  mes  est  mis  a  son 
briefe  d^entre  sur  disseisin,  &c.  $  de 
recorerer  la  terre.  Et  la  cause  est, 
jmr  eeo  que  le  ptdsne  frère  vient  a  les 
tenements  per  tortioi^s  disseisin  fait  a 
son  àgnefrerCj  et  per  eel  tort  la  ky  ne 

poit 

t/uV  not  in  It.  and  M. 
^/ft^Jrere,  Li.  and  M.  and  Rofa. 


397. 

BUT  in  this  case,  if  the  father 
were  seised  of  certaine  lands  in 
fee,  and  hath  issue  two  sons,  and  die, 
and  the  eldest  sonne  enter,  and  is 
seised,  &c.  and  after  the  younger 
brother  dis«eiseth  him,  by  which  dis- 
seisin he  is  seised  in  fee,  and  hath  is- 
sue, and  of  this  estate  dieth  seised, 
then  the  elder  brother  cannot  enter, 
but  is  put  to  his  writ  of  entrie  sur 
disseisin,  &c.  to  recover  the  land. 
And  the  cause  is,  fur  that  the  young- 
est brother  commeth  to  the  lands  by 

wrongful 

/rer^,  L.  and  M.  and  Roli- 
f  &c.  not  in  L.  and  M.  not  Bok 


(1)  [Sec  Note  173  ] 


Of  Disecnts. 


Sect.  397. 


pott  entendtr  que  U  daime  come  heire 
a  son  fier  y  nient  pluis  que  un  estrange 
person  que  ust  âisseisie  Feignefrere  ^ 
que  n^avoit  ascun  title^  &c.  Ét  issint 
payes  veier  la  diversiiiey  lou  le  puisne 
frere  enter  après  le  mort  le  pier  de- 
vant ascun  entrie  fait  per  Veigne 
frère  en  tiel  riw,  ||  et  ou  Veigne  frere 
enter  après  la  mort  son  pier^  et  puis 
est  disseisie  per  le  puisnefrercy  lou  le 
puisn£ frere  puis  morust  seisie  $• 

father,  and  after  is  disseised  by  the 
after  dieth  seised. 


wrongful  disseisin  done  to  his  elder 
brother,  and  for  this  wronç  the  law 
eannot  intend  that  he  elaimeth  as 
heire  to  Ms  father,  no  more  than  if 
a  stranger  had  disseised  the  elder 
brother  which  had  no  title,  &:e« 
And  so  jou  may  see  the  diversitie, 
where  the  younger  brother  entreth 
after  the  death  of  the  father  before 
any  entrie  made  by  the  elder  bro* 
ther  in  this  case,  and  where  the  elder 
brother  enters  after  the  death  of  his 
younger  brother,  where  the  younger 


"  TC^^^^^^  fiu  eigne,  Is^e./toit  entrer  §ur  VUmiedel^f 

(Pl«v.aft.  i.)  J^j  fifiisne,  yc."  And  the  reason  hereof  is,  for  that  the  law  in- 
tendeth  the  youngest  sonne  entred  claim ing  the  land  as  heire  to  his 
father,  and  because  the  eldest  sonne  elaimeth  also  by  the  same  title, 
viz,  as  heire  to  his  father,  therefore  hee  and  his  heires  may  enter 
i^xiQ  the  second  sonne  and  his  heires,  in  respect  of  the  privitie  of  the 
bloud  betweene  them,  and  of  the  same  claime  by  one  tide,  albeit 
the  youngest  son  gained  a  fee  simple  by  his  entrie  :  for  Littleton 
here  calleth  it  an  abatement,  which  proveth  the  gaining  of  a  fee 
simple. 

And  it  is  to  be  observed,  that  aê9iaa  mortia  anteceaaoria  non  tenet 
inter  conjunctaa  fieraonaa  aicutfratrea  aorêrea,  for  these  are 
privie  in  bloud,  but  it  lyeth  against  strangers,  and  then  damages  are 
to  be  recovered  against  a  stranger,  but  not  against  his  brother. 

H-sT  M<M«.l0.«lCiio.    13E.L    ]llk»nL47.    90Ass.ll.    r.N.B.lM.U.    (8  Bep.  4S.)  CPMt.ri.a.) 
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187. 


(BolLAte.eii, 


Lands  were  given  to  the  husband  and  wife,  and  to  the  heires  of 
their  two  bodies,  they  had  issue  a  daughtei*,  the  wife  died,  the  hus- 
band had  issue  by  another  wife  foure  sons  and  died,  the  eldest  sonne 
abated  and  died  seised,  tliis  discent  did  take  away  the  en-  pQ  « 
trie  of  the  daughters,  because  they  claimed  not  by  one  ti-  L^^»  J 
tie.  And  in  ancient  bookes  the  eldest  sonne  is  called  /utrea  /tropin-- 
and  the  younger  sonne  A «retf  remotua*  And  albeit  the  eldest 
sonne  hath  issue  and  dieth,  and  that  after  his  decease  the  youngest 
son  or  his  heire  entreth,  and  many  discents  be  cast  in  his  line,  yet  m^y 
the  heires  of  the  eldest  sonne  enter  in  respect  of  the  privitie  of  the 
bloud»  and  of  the  same  claime  by  one  title  ;  but  if  the  youngest  sonne 
make  a  feoffment  in  fee,  and  the  feoffee  die  seised,  that  discent  shall 
take  away  the  entrie  of  the  eldest,  in  respect  that  the  privitie  of  the 
bloud  faileth.  And  admit  that  the  youngest  sonne  be  of  the  halfe  bloud 
to  his  brother,  yet  he  is  of  the  whole  bloud  to  his  father;  and  therefore 
if  he  entreth  by  abatement,  and  dieth  seised,  it  shall  barre  hi» 
elder  brother  of  his  entiie.  But  if  the  eldest  sonne  entreth,  and 
gûneth  an  actuall  possession  and  seisin,  then  the  entrie  of  the  young- 
est is  a  disseisin.  And  then  a  dying  seised  shall  take  away  the  entrie  of 
the  eldest,  £or/^OMeo^'o  rerr^e  must  be  vttcua  when  the  youngest  sonne 

enters 


#  frtte^  not  in  li.  and  M.  nor  Roh. 
B  Uc.  fld<M  in  L.  and  M.  and  Roh^ 


i  &c.  added  in  L.  and  M.  and  Roh. 
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enters  by  abatement,  as  Littleton  saith,  because  he  hath  more  colour 
in  that  case  to  claime,  as  heire  to  his  father,  who  last  was  actually 
srâed.  Therefore  if  after  the  decease  of  the  father,  an  estranger 
dflth  first  enter  and  abate,  upon  whom  the  youngest  sonne  entreth 
and  disseise  him,  and  die  seised,  this  discent  shall  binde  the  eldest, 
for  he  entred  by  disseisin,  and  not  by  abatement. 
_^ -|  Jf  a  man  bee  seised  of  laiids  of  the  nature  of  burgh  English, 
P  a.  J  jjj^^  is&xat  two  sonnes  and  die,  and  the  eldest  s<nine  be- 
fore any  entrie  made  by  the  youngest,  entreth  into  the  land  by  abate- 
ment, and  dieth  seised,  this  shall  not  take  away  the  entrie  of  the 
yopngest  brother.  Et  de  de  timilihus.  And  these  and  the  like  cases 
are  all  within  the  reason  and  rule  of  our  author.  And  where  our 
aathar  speaketh  only  of  an  abatement,  so  it  is  not  an  intrusion  ;  for 
if  Che  fkther  make  a  lease  for  life,  and  hath  issue  two  sonnes  and 
dieth,  and  the  tenant  for  life  dieth,  and  the  youngest  sonne  intrude, 
and  die  sôsed,  this  discent  shall  not  take  away  the  entrie  of  the 
ddest.  But  j£  the  father  hath  made  a  lease  for  yeares  it  had  beene 
edierwise,  for  that  the  possession  of  the  lessee  for  yeares  maketh  an 
actuall  freehold  in  the  eldest  sonne.  And  it  is  to  be  observed,  tàat 
the  reason  of  Littleton  in  this  case  (for  that  both  the  brethren  hold 
by  one  title)  holdeth  also  in  many  other  cases. 

If  two  coperceners  make  partition  to  present  by  tume,  and  one  of 
Ihem  usurpe  in  the  tume  of  the  other,  this  usurpation  shall  not  put 
the  other  out  of  possession,  because  they  claime  by  one  title. 

If  two  coperceners  be,  and  they  severally  present  to  the  ordina- 
narie,  yet  the  church  is  not  litigious,  because  they  claime  all  by  one 
tWe(l). 

if  npon  a  writ  of  4iem  Claunt  extremum^  the  youngest  sonne  be 
faaxA  heixe,  the  eldest  son  hath  no  remedy  by  the  common  law,  be- 
cause they  claimed  by  one  title  ;  but  otherwise  it  is  if  they  claime 
by  severall  titles,  as  it  appeareth  in  our  bookes  (2).  But  this  is 
now  holpen  by  a  statute  *  made  since  Littleton  wrote. 

If  two  parsons  be  in  debate  for  tithes,  which  amount  to  above 
the  fourth  part,  and  one  man  is  patron  of  both  churches,  no  indi-- 
cavil  doth  lye,  for  that  both  hicumbents  claime  by  one  and  the  same 
patron.    £t  nc  de  êimilibua* 

And  where  Littleton  saith,  seised  of  lands  in  fee,  the  same  law  it 
b  if  a  man  bee  seised  of  lands  in  taile,  and  bath  issue  two  sonnes 
mutatis  mutandis. 


(1  Rott.  AW. 

iS0.  Aat.  u.  s.) 


SlB.4.4. 

(F.M.aS4. 
Aat.l8Q.b4 

DMiorlcStid. 
«U.  10.  fM.  117* 


IS  E.  4*  11. 


•SB.&««|k  S. 
SH.7.U.ft. 
Seethe  Seeite 


**  Et  eêt  êeiêit^  iS^cJ**  That  is  to  say,  actually  seised,  either  by 
entrie,  as  Littleton  here  putteth  it,  or  by  possession  of  the  lessee 
Sat  yeares,  or  the  like. 


(Fo«i84f.S«| 


^avoit  ascun  title^  is^c.^  That  is  to  say,  any  pretence  or 
semblance  of  title,  as  the  younger  brother  here  hath;  and  in  many 
other  cases  there  is  a  great  diversitie  holden  in  our  bookes  [o]  where 
one  hath  a  colour  or  pretence  of  right,  and  when  he  hath  none  at 
all,  whereof  yoa  may  read  plentifiilly  in  our  bookes. 


MSE.i, 

tettwdield. 

S1K.3.M. 


llE.3.An.38.  SI  B.  0.14.  ll£.S.age3. 


39  E.3.SS. 
17  E.  3. 
Vide  Sect 400. &« 


(1}  Acc  Dig.  p.  1.C  3.— See  ftb  Ann.  c.  18.       (2)  [See  Note  174.2 
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^WTfJ^  meame  le  maner  est^  si  home 
Jjj  seisie  de  certaine  terre  en  fee  ad 
issm  deux  Jiles  et  devie^  Veî^ne  file 
entra  en  la  terre  claymant  tout  In  terre 
a  luyy  et  ent  salement  prist  les  profits^ 
et  ad  issue  et  mornst  seisie^  per  que 
son  issne  enter ^  quel  issue  ad  issue  et 
dévie  seisie^  et  le  second  issue  enter  t> 
6l  sic  ultra, nncore  le  puisne file  ouson 
issuCy  quant  a  le  moitié  poit  enter  sur 
quecunque  issue  de  V eigne  fite^  nient 
obstant  tiel  discent^  pur  ceo  que  ils 
claimant  per  un  me^^me  title^  &c.  •Mes 
en  tiel  case  si  ambideux  soers  avoyant 
enter  après  la  mort  lour  pier,  et  ent 
Joueront  seisies,  et  puis  Veiî;;ne  soer  ust 
disseisie  la  puisne  soer  de  ceo  que  a  luy 
ajffiert,  et  ent  fuit  seisie  en  fee,  et  ad 
issuty  et  de  tiel  estate  moru^st  seisie^per 
que  les  tenements  discendont  al  issue 
del  eigne  soer  donque  le  puisne  soer  ne 
ses  heires  ne  paient  enter,  &c,  eaust 
qu  supr  i,  ^e. 


IN  the  same  manner  it  is,  if  a  man 
seised  of  certaine  land  in  fee,  hath 
issue  two  daughters  and  dieth,  the 
eldest  daughter  entretb  into  the  land 
elaiining  all  to  her,  and  thereof  onely 
taketli  the  profits,  an  '  hath  issue  and 
dieth  seised,  by  which  her  issue  en- 
ter, which  issue  hath  issue  and  dieth 
seised,  and  the  second  issue  enter,  & 
sic  ultra,  vet  the  younger  daughter, 
orherissueas  tothemoitie,p^  .  .  _ 
may  enter  upon  any  issueL-^^^^'^'J 
whatsoever  of  the  elder  daughter 
notwithstanding  such  discent,  for 
that  they  clainie  by  one  same  title, 
ÂLc.  But  in  such  case  where  both 
sisters  have  entred  after  the  death  of 
their  father,  and  were  thereof  seized, 
and  after  the  eldest  sister  had  dis- 
seised the  younger  of  her  part,  and 
was  thereof  seised  in  fee,  and  hath 
issue,  and  of  such  estate  dieth  seised, 
whereby  the  lands  descend  to  the 


issue  of  the  elder  sister,  then  the  younger  sister  nor  her  heirs  cannot  enter, 
Alc.  causa  qua  supr.- ,  &c. 


.32. 


(Hob.  190.  Post. 
373.  b.Ant.  108.) 
SI  Au.  19. 
21  K.  }.  7. 27. 

26  Afl»2. 

27  Am,  68. 
36  An  p.  1. 
43  £.  3. 10. 
4  H.  7. 10. 
16  H.7.4. 
(Mo.  66.) 

S«e  more  of  this 
in  thf  chapter  of 
Warrantie, 

St'Ct.  710. 

28  Ass.  10. 
Vide  Se«t.  710. 
(4  Leo.  93. 
Anb  174.  aO 


\AIMOKT  tout  la  terre*'  Here  it  appcareth,  that  when 
the  one  coparcener  dotli  specially  enter,  claiming  the  whole 
land,  and  taking  the  whole  proftts,  that  she  gaines  the  one  moitié, 
viz,  of  her  sister  by  abatement,  and  yet  her  dying  seised  shall  not 
take  away  the  entrie  of  her  sister  ;  whereas  when  one  coparcener 
enters  generally,  and  taketh  the  profits,  this  shall  be  accounted  in 
law  the  entrie  of  them  both,  and  no  divesting  of  the  moitié  of  her 
sister  (1). 

If  one  coparcener  enter  claiming  the  whole,  and  make  a  feoff- 
ment in  fee,  and  take  backe  an  estate  to  her  and  her  heires,  and 
hath  issue  and  die  seised,  this  discent  shall  take  away  the  entrie  of 
the  other  sister,  because  by  tlie  feoffment  the  privitie  of  the  copat- 
cenarie  was  destroyed. 


"  Clmmont  fier  un  mesme  tiflCy  ^c" 
said  in  the  next  precedent  Section. 


Of  this  sufficient  hath  beene 


"  J^e  fioient  enter^  k^c" 
the  same  Section. 


Of  this  there  hath  beene  also  spoken  in 


t  &c.  added  L.  and  M.  and  Roh. 


(1)  [See  Note  175.] 
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rTEJH^  si  home  est  seisie  de  cer- 
taine terre  en  fee,  et  ad  issue 
imx^ts^  et  V  eigne  fits  est  bastardy  et 
k  fmsne  frère  est  nwilfer,  et  le  pier 
ievUy  et  le  bastard  enter  enclaimant 
terne  heire  a  son  pier,  et  oceupia  la 
fem  tout  sa  vie,  sans  aseun  entre  fait 
sur  lug  per  le  mulier^  et  le  bastard  ad 
issue,  et  morust  seisie  de  tid  estate  en 
fee^  À  la  terre  discendist  a  son  issue^ 
d  8on  issue  enter ^  &c.  en  eest  ease  le 
mlier  est  sans  remédie^  car  il  ne  poit 
mtcr,  ne  axer  aseun  action  pur  reeo- 
Ttrer  la  terre,  pur  ceo  que  est  un  an- 
tînt  ley  en  tid  case  use,  &c.  * 


ALSO,  îf  a  man  be  seised  of  cer- 
tain lands  in  fee,  and  hath  issue 
two  sonnes,  and  the  elder  is  a  bas- 
tard, and  the  younger  mulier,  and 
the  father  die,  and  the  bastard  en^ 
treth  claiming  as  heire  to  his  father^ 
and  occupieth  the  land  all  his  life, 
without  any  entrie  made  upon  him 
by  the  mulier,  and  the  bastard  hath 
issue,  and  dieth  seised  of  such  estate 
in  fee^  and  the  land  descend  to  his 
issue,  and  his  issue  entreth,  &c.  in 
this  case  the  mulier  is  without  remé- 
die, for  he  may  not  enter,  nor  have 
any  action  to  i-ccover  the  land,  be- 
cause there  is  an  ancient  law  in  this 
case  used,  &c. 


«  ^EISIE  en  fieJ 


For  this  holds  not  in  case  of  an  estate 


FL  Com*  57. 
30  E.  3.  Le 
iarreine  case. 


**  Mulier^  aeu  Jiliua  mulieratusy  Mulier  hath  three  significations. 
First,  Su6  nomine  muUeria  continetur  qualibet  fawina.  Secondly, 
Profiriè  9ub  nomine  mtdierUy  continetur  virgo.  Thirdly,  AptifUa- 
tione  muUerû^  in  legibua  Angliét^  continetur  uxor,  Ei  sicfliua  na- 
tU9  -oel  JiUa  nata  ex  juatâ  uxore^  afifiellatur  in  Icgibus  Jngliajilius 
muHeratiUy  seu  Jilia  mulierata^  a  sonne  muli  r,  or  a  daughter  mulier, 

xxiAA        -^Sicut  bas  tardus  (2)  dicitur  à  Grxco  ver  bo  Basnari  ,  i,  e. 

L  J  meretrix,  aeu  concubina^  quia  firocrcatur  ex  m  retrice 

aeu  concubinâ.  In  English  hee  is  called  base  borne,  and  thereupon 
tome  say,  that  a  bastard  is  as  much  to  say,  as  one  that  is  a  base 
naturally  for  a^ii  signifieth  nature.  I  read  in  Fir  ta  [/i]  that  there 
bee  three  kindes  of  bastards,  viz.  manacr,  nothua^  ^  afiuriuM^  which 
arc  described  in  two  old  verses  : 

Manaeribua  acortum,  notho  m<ecbu3  dedit  ortum. 
Ut  aegea  è  afiicâ^  aie  s/iurius  eat  ab  amicâ.  (1) 


LiK  8.  fol.  101, 
103.   Sir  Rich. 
Lechford^s  ease* 
(S  RolL  Abr. 
«84.  58A. 
Doctor  U  Stod. 
«8, 09.) 
Ol4invtl«Hb.7. 
cap.  2. 
Bract,  tib.  5. 
cap.  19. 
Brit.  cap.  70. 
Vuie  Sect.  188. 


FleU  Kb.  1. 
cap.  5. 

Vide  Sec^  380. 
(1  RoU.  Abr.  350, 
357,  358,  359. 
Cro.  Jac.  541* 
Godb.281. 
Palm.  9. 
4  Inst.  36>) 


Bat  we  terme  them  all  by  the  name  of  bastards  that  be  borne  out 
of  lawfîiU  marriage.  By  the  common  law  [r]  if  the  husband  be 
within  the  foure  seas,  that  is,  within  the  jurisdiction  of  the  king  of 
England,  if  the  wife  hath  issue,  no  proofe  is  to  be  admitted  to 
prove  the  childe  a  bastard,  (for  in  that  case  JiUatio  non  /iotrst 

/irobari  J 

*  &c.  not  in  L.  and  M.  nor  Boh. 
(2)  [See  Note  176.]  0)  [See  Note  177.] 


jjrp^  Bract,  fib.  4. 


.  S78, 279. 
7  H.  4.  9. 

43  £.  3. 19. 
41  E.  3.  7,' 

44  E.  3. 10. 
39  An.  54. 
98  Ass.  14. 
1  H.  0.7. 
19  H.  0. 17. 
39  £.  3.  13. 
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firobari)  unlesse  the  husband  hath  an  apparent  imposôbilitie  of  pi^- 
creation  ;  as  if  the  husband  be  but  eight  yeares  old»  or  under  the 
age  of  procreation,  such  issue  is  bastard,  albeit  he  be  borne  within 
marriage  (2).  [«]  But  if  the  issue  be  borne  within  a  moneth  or  a 
day  after  manage,  betweene  parties  of  full  lawful!  age,  the  childe 
tt  legitimate  (3). 


(tatmsTS. 

t  Rp^  101.  b. 
Anc  If.  m. 


*'  Di9cendUt  a  son  isêue**  For  if  the  bastard  dîeth  seised  without 
issue,  and  the  lord  by  escheat  entreth,  this  dying  seised  shall  not 
barre  the  muUer^  because  there  is  no  discent.  If  the  bastard  enter» 
and  the  muUer  dieth,  his  wife  privement  enseint  with  a  sonne,  the 
bastard  hath  issue  and  dieth  seised,  the  sonne  is  borne,  his  right  Is 
bound  for  ever.  But  if  the  bastard  dieth  seised,  his  wife  enseint 
with  a  sonne,  the  muUer  enter,  the  sonne  is  borne,  the  issue  of  the 
bastard  is  barred  :  for  Littleton  putteth  his  case,  that  there  must  not 
ODly  be  a  dying  seised,  but  also  a  discent  to  his  issue. 

**  £t  son  issue  enter^  l^c.**  And  so  it  is  to  be  understood,  albei^ 
the  muHer^  after  the  decease  of  the  bastard,  doth  enter  before  the 
heire  of  the  bastard  ;  for  tlie  discent  bindeth,  and  not  the  entrie  of 
the  heire. 


Uli.8.  101,109. 
Sir  Rick.  Lecb. 


b&eett.Br.49. 
91  Am.  10.  tt. 

3SB.S. 

3A  AM.S. 
FkCoBU 

8Co«tl*seK«* 
10E.9.S. 


.  tit. 
bS«. 
(Pon.  S46.  B. 

M  £.3. 
BanariieSO. 


StrRidMid  LNb- 
Ibid^i  eaae,  aU 

<ABt.  14t> 

SOB.  9. 
BtitardletOk 
(F«rt.  248.> 

HiiLlS.S.3. 
coiw  B«g.Rot. 
144.  Ebor. 
17B.S.MF. 
tit.  Butanl.  St. 
Sir  Rick.  Leeb- 
ford's  cue,  ubi 


**  Le  mttlier  est  aans  remédie"  Hereby  it  appeareth  that  this 
discent  differeth  from  other  discents,  for  this  discent  barreth  the 
right  of  the  mulier^  whereas  other  discents  doe  take  away  the  en- 
trie  only  of  him  that  right  hath,  and  leaveth  him  to  his  action,  but 
here  by  the  dying  seised  of  the  bastard,  his  issue  is  become  lawful! 
heire.  [a]  It  is  holden  that  if  the  muUer  bee  within  age  at  the 
time  of  the  djing  seised,  that  neverthelesse  hee  shall  bee  barred, 
because  the  issue  of  the  bastard  is  in  judgement  of  law  become 
lawfiill  heire,  and  the  law  doth  preftirre  legitimation,  before  the 
privilege  of  infancie. 

And  the  reason  of  this  case  is,  for  that  Justum  non  est  afiquem 
fiost  mortem  facere  bastardum^  gui  toto  tempore  vita  su€  firo  legi* 
timo  habebatur.  And  so  it  seemeth  to  be,  that  if  a  man  iiath  issue  a 
sonne  being  bastard  eigne,  and  a  daughter,  and  the  daughter  is  mar- 
ried, the  fi&ther  dieth,  the  sonne  entreth  and  dieth  seised,  this  shall 
barre  the  feme  covert.  And  the  discent  in  this  case  of  services,  rents, 
reversions,  expectant  upon  estates  taile,  or  for  life,  whereupon  rents 
are  reserved,  &c  shall  binde  the  right  of  the  muUer^  but  a  discent 
of  these  shall  not  drive  them,  that  right  have,  to  an  action. 

So  if  the  bastard  dieth  seised,  and  his  issue  enddweth  the  wife 
of  the  bastard,  yet  is  not  the  entrie  of  the  mulier^  hiwfuU  upon  the 
tenant  m  dower,  for  his  right  was  barred  by  the  discent. 

If  the  bastard  eigne  entreth  into  the  land,  and  hath  issûc,  and 
entreth  into  religion,  this  discent  shall  barre  the  right  of  the  muUer. 

Jid  issue  deux  Jits.**  If  a  man  hath  issue  such  a  bastard  as  is 
aforesaid,  and  dieth,  and  the  bastard  entretli  and  dieth  seised,  and 
the  land  descendeth  to  his  issue,  the  coUaterall  heire  of  the  father 
is  bound,  as  well  as  where  there  be  two  sonnes. 

And 


■u|,m.  8m  AAerwardiintbeCkapterorWanvitiei.  ^TM.  96S.a.) 


(2)[SccNotcir8.] 


(3)  See  Note  1.  to  page  245.  a. 
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And  where  our  author  speaketh  of  sonnes,  so  it  is  il  a  man  hath 
issue  two  daughters,  the  eldest  being  a  bastard,  and  they  enter  and 
6ca^  peaceably  as* heires  ;  now  the  law  in  favour  of  légitima- 
tkD  shall  not  adjudge  the  whc^e  pos^ssion  in  the  ntuCier^  (who  then 
lad  the  oo)y  right)  but  m  both,  so  as  if  the  bastard  hath  issue 
ud  dielh,  her  issue  shall  inherit. 
-  . .  ,  -|  [*3  And  in  the  same  case,  if  both  daughters  enter  and 
[244.  D.J  make  partition,  this  partition  shall  binde  the  mtUier  for 
cw. 

[c]  And  an  assise  of  mort  d^anceêter  lieth  not  betweene  the  has- 
ard and  the  mulier  in  respect  of  the  proximitie  of  bloud. 
And  the  bastard  being  impleaded  or  vouched  shall  have  his  age. 

"  £t  le  bastard  enter  come  heire  a  son  pier**  If  a  man  hath  issue 
kasurd  eigne  and  mulier  ptUsne^  and  the  bastard  in  the  life  of  the 
father  hath  issue  and  dieth,  and  then  the  father  dieth  seised,  and 
the  sonne  of  the  bastapd  entreth,  as  heire  to  his  grandfather,  and 
dieth  seised^  this  discent  shall  bmde  the  mulier^ 


iMttanlie  15. 
91  E.  3 .34.  b. 
30  Am.  p.  7. 
Sir  Rich.  Lecb> 
ford*!  cue, 
ubi  tup. 

[c]  Bntt.  np.  7S» 
SD  £.3. 
Voudk  129. 
11  £.3.  Age  3. 
S  E.  7.S. 
Sir  ]Ueh.Lecb* 

vbl  sup. 
(Aat.  170.  W 


"  Pur  ceo  que  eêt  antient  ley  en  tiel  case^  use^  i^c As  hereafter 
oar  Commentaiie  upon  the  two  next  Sections  shall  appeare,  by  our 
a&tieat  bookes,  and  the  antient  statutes  of  the  realme.  And  here 
h  implyed  how  necessarie  it  is,  after  the  example  of  oar  author, 
toUx^eintbthe  antiquities,  than  which  nothing  is  more  venerable^ 
profitable,  and  pleasant  (1). 


Sect.  400. 


YMT ESil  ade^tre  V  opinion  d^ascuns^ 
*  "  gue  ceo  sa'raintendue  lou  lepier 
^  unfits  bastard  per  unfeme^  el  puis 
ttpnsa  mesme  la  feme^  et  après  le 
f9fou$ds  U  ad  issue,  per  mesme  la  feme 
^fitSy  ou  un  Ale  mulier,  et  puis  le 
ftrmoTust,  fjfc  si  tiel  bastard  enter, 
Sc*  Û  ad  issue  et  devie  sdsie,  &c. 
bwpe  avera  Vissut  de  tiel  bastard  U 
UmeUeremetU  a  luy^eome avant  est 
^8e.el  nemy  aseun  autet  bastard 
kmere  que  ne/uU  unque  espouse  ason 
ptr.  Et  ceo  semble  hone  et  reasonable 
9fmion:  car  tiel  bastard  née  devant 
ffftfusds  edébres  per  enter  son  pier  et 
Msm,  per  la  ley  de  saint  esgtise  est 
««&r,  cornent  que  per  la  ley  del  tetre 
f  ctf  bastard,  et  issint  il  ad  m  colour 
^mtrer  come  heire  a  son  pier,  pur  ceo 
V^U  est  per  un  ley  mulier,  (Sc.  sci- 
Keel,  per  la  ley  de  saint  esglise.   Mes . 

auterment 


BUT  it  hath  beene  the  opinion  of 
some,  that  this  shall  be  intended 
where  the  father  hath  a  sonne  bastard 
by  aMToman,  and  after  marrieth  the 
same  wom&n,  and  after  the  espousels 
he  hath  issue  by  the  same  Mroman  a 
SOD  or  a  daughter,  and  after  Uie  £eu 
ther  dieth,  &c.  if  sach  bastard  en** 
treth,  &e.  and  hath  issue  and  die 
seised,  &o.  then  shall  the  issue  of  sueh 
bastard  have  the  laudeleerely  to  him^ 
a«  it  is  said  before,  and  not  any 
other  bastard  of  ike  mother  which 
was  never  married  to  his  father. 
And  this  seemeth  to  be  a  good  aad 
reasonable  opinion  :  for  sueh  a  ba- 
stard borne  before^  marriage  cele- 
brated betweene  his  father  and  his 
mother,  by  the  law  of  holy  church 
is  mulier,  albeit  by  the  law  of  the 
land  he  is  a  bastard,  and  so  he  hath 

a  colour 


(1)  [Sec  Not^e  1-79.] 


Vol.  II. 


Lib.  3.    Gap.  6. 


Of  Discents. 


Sect  401- 


auterment  est  it  bastard qutn^ad  as- 
eun  *maner  eolaur  d'entrecome hdre^ 
entant  que  il  ne  poit  per  nul  ley  estre 
dit  mulier^  ear  tiel  bastard  est*  dit  en  la 
ley  y  quasi  nuUius  filius,  &e. 


a  colour  to  enfer  as  heire  to  his  &- 
ther,  for  that  he  is  by  one  law  nrnlior, 
scilicet  J  by  law  of  holy  church.  But 
otherwise  it  is  of  a  bastard  whieh 
hath  no  manner  of  colour  to  enter 
as  heire,  in  so  much  as  hee  eaa  by 
no  law  bee  said  to  be  muUerj  for  such  a  bastard  is  said  in  the  law  to  be 
quasi  nuUiusJUiuSy  &c.  (2) 


*  Vid.  Brittoo, 
fi>l.l38.b.iO0. 
903.  A»dtlie 
itftt.  of  MtTfon 
SO  H.  3.  cap.  10. 
eoDflntteCb  tliM 
opinktti 
ITiU.  18  E.  S. 
•conm  vtgc  in 
Ttiearar.  Ebonun. 
Bnctoa  lib.  9. 
IbLAS. 
Iq]  Statut,  de 
Mcrtou. 
90  H.  S.  cap.  9. 
Vld.  Bract.  L  5. 
f;4IA,  417. 
10  Atti  PI.  90. 


^)  Sect. 


mJrm  thor  here  saith,  that  this  opinion  is  good  and  rea-  L'^**^*  ^  J 
sonable,  for  that  such  a  bastard,  by  the  law  of  holy  church  (*)  is  a 
mulier. 

Matrimonium  Bubaequens  legitimoa  facit  quoad  aacerdotium  no9i 
quoad  aucceaaionem^firoftter  conauetudinem  regni  çudd  ae  habet  in 
contrarium.  Yet  the  canon  hiw  holdetb  them  legitimate  quoad  auc^ 
ceaaionem.  At  a  parliament  holden  [<q]  anno  20  H,  3.  for  that  to  cer^ 
tifie  upon  the  king's  writ,  that  tlie  sonne  borne  before  marriage  as  a 
bastard,  was  contra  comTnunemJbrmam  eccleatét^  rogaverunt  omnea 
efiiacofii  magnatea  ut  conaentircnt^  quàd  nati  ante  matrimonium  ea^ 
aent  legitimi^  aicut  ilii  qui  nati  aunt  fioat  matrimonium  quàtuàm  ad 
aucceaaionem  Jiétreditariam^  quia  eccleaia^  talea  habet  pro  legitimia  : 
et  omnea  comitea  baronea  und  voce  reaponderunty  qudd  nolunt  le- 
gcè  AngUét  mutare^  qua  hucuaque  uaitate  aunt  is^  approbate. 

"  laaint  que  U  ad  un  colour  d'entre^  ksfc^  Here  it  is  to  be  6b- 
served,  that  the  law  more  respecteth  liim  that  hath  a  colourable 
title,  though  it  be  not  perfect  in  law,  than  him  that  hath  no  title  at 
all,  às  hath  beene  said  [r]  before  (l). 


gar. 


Sect,  401. 


en  le  case  avant  dit^  Ion  le 
w  fJL  bastard  enter  après  la  mart  le 
pitTy  et  le  muUer  luy  ousta^  et  puis  le 
bastard  dissetsist  le  multer,  et  ad  issuCy 
et  derie  seisie^  et  Visstie  enter j  donque 
le  mulierpait  aver  brief  e  d'entre  sur 
disseisin  envers  Vissue  dd  bastardy 
et  reeovera  la  terre,  &c.  Et  issint 
paies  vevr  le  diversitie  hm  tid  bastard 
eoiUinue  la  possession  tout  sa  vie  sans 
interruption,  et  Um  le  mulier  enter 
et  interrupt  le  possession  de  Uel  bas- 
tard,  &c. 


BUT  in  the  case  aforesaid,  where 
the  bastard  enter  after  the  death 
of  the  father,  and  the  mulier  oust 
him,  and  after  the  bastard  disseise  the 
mulier,  and  hath  issue  and  dieth 
seised,  and  the  issue  enter,  then  the 
mulier  may  haye  a  writ  of  entrie  sur 
disseisin  against  the  issue  of  the  ba- 
stard, and  shall  recover  the  land,  &e. 
And  so  yon  may  see  a  diversity 
where  such  bastard  eontinaes  the 
possession  all  his  life  without  inter- 
ruption, and  where  the  mulier  en- 
tre th  and  interrupts  the  possession 
of  such  bastard,  &c. 


*  maner  not  ia  L.  and  M.  bat  in  Rob. 


(2)  Pee  Note  ISO.] 


(1)  [See  Note  181.] 


Lib.  5. 


Of  Disccnts* 


Sect.  40J. 


"  Md^^^^  muUer  luy  ouMta.**  An  estraoger  in  the  name  of  the 
JOj  ntu£er  without  his  commandement  cannot  enter  upon  the 
bastard,  for  that  ttie  bastard  may  gaine  the  estate  and  barre  the 
WÊiSer.  Ajid  therefore  regnlarly  none  shall  enter  but  the  muUer^ 
Qt  some  other  by  his  commandement.  And  therefore  Littleton 
•aith  (and  the  mulier  put  him  out)  no  more  than  in  the  case  [a]  of  fo]  Mkb.31.  at 
die  lord  ^wdiey  :  for  there  an  estrai^r  of  his  owne  head  could  not  Si^r"  ^ 
CBter  in  the  name  of  him  that  right  had  to  enter  within  the  five 


jeares  to  avoid  the  fine.   But  in  both  those  cases,  first,  if  the  mu-   î^ort.  vue 
Ser  agree  thereunto  before  the  discent  of  the  basUrd  ;  or  secondly,  îl^'îg^, 
if  he  that  right  hath  before  the  five  yeares  be  past  do  assent  there- 
imto,the  claime  is  good,  and  shall  avoid  the  estate  both  of  the  ba- 
stard and  of  the  conusee,  as  it  was  hdden  in  the  lord  Avfdley'ê 
case,  qtda  omaU  ratihalntio  retrotrahituty  (5*  mandata  equifiaratur^    4  B.  r,  «p. 
and  it  standeth  well  with  the  words  of  the  statute,  so  that  they  pur- 
âne  their  title,  &c.  by  way  of  action  or  entry  ;  and  so  is  the  booke  ^SS^?^^ 
in  [6]  31      8.  to  be  mtended.  w^  JSa^Wc. 

But  In  the  case  of  the  boêtard  eigne^  which  is  Littleton* a  case,  gar-  ^ 
dein  in  socage,  or  gardein  in  chivalrie,  may  enter,  for  they  are  no 
Straagersy  as  in  another  place  is  plainly  shewed.    If  an  infiuit  make 
afeoffinent  in  fee,  an  estranger  of  his  owne  heade  cannot  enter  [c\  ^^^^^ 
to  the  nae  of  the  infont,  for  the  estate  is  voidable.    But  where  an  in-    amai  Imum  pa 
font  or  a  man  of  foil  age  is  disseised,  an  entrie  by  a  stranger  of  his  ^^^^li^ 
owne  head  is  good,  and  vesteth  presently  the  estate  in  the  infant,  or    za,  s.m. 
other  disseisee.    So  it  is  if  tenant  for  life  make  a  feoffment  in  fee,    ^  *  * 
an  estranger  may  enter  for  a  forfeiture  in  the  name  of  him  in  the 
revernoD,  and  thereby  the  estate  shall  be  vested  in  him,  et  ne  de 
mmiSàus. 


s6as.os« 

per  TboR». 
4SE.S.râeM6 
St.  llAa.U.. 


^»  «  -  **  Lou  tiel  boBtard  continue  tiet flosêession  êanê  inter^ 
J  nation."  If  the  mulier  entreth  upon  the  bastard,  and  the 
bastard  recovereth  the  land  in  an  assise  against  the  mulier,  now  is 
the  intermption  avoided  ;  and  if  the  bastard  dieth  seised,  this  shall 
bam  the  mulier. 

If  the  bastard  eigne  after  the  decease  of  the  father  entreth,  and  ^Aifct*. 
the  king  seiseth  the  land  for  some  contempt  supposed  to  be  com- 
mitted by  the  bastard,  for  which  no  freehold  or  inheritance  is  lost,, 
bot  onely  the  profits  of  the  land  by  way  of  seisure,  and  the  bastard 
die,  and  his  issue  is  upon  his  petition  restored  to  the  possession,  for 
that  the  seisure  was  without  cause,  the  mulier  is  barred  for  ever  ; 
for  the  possession  of  the  |Ling  when  he  hath  no  cause  of  seisure  shall 
be  adjudged  the  possession  of  him  for  whose  cause  he  seised.  But 
if  after  the  death  of  the  fother  the  mulier  be  found  heire  and  within 
age,  and  the  king  seiseth,  in  that  case  the  possession  of  the  king  is 
m  ri^t  of  the  mulier ,  and  vesteth  the  actual  possession  in  the  mu- 
Uer^  and  consequently  the  bastard  eigne  is  fore-closed  of  any  right 
for  ever. 

And  so  it  is  when  the  king  seiseth  for  a  contempt,  or  other  of- 
iicBce  of  the  fother,  or  of  any  other  ancestor  ;  in  that  case  if  the 
ine  of  the  bastard  eigne  upon  a  petition  be  restored,  for  that  the 
seisure  was  without  cause,  the  mulier  is  not  barred,  for  the  bastard 
could  never  entfer,  and  consequently  could  gain  no  estate  in  the  land, 
but  the  possession  of  the  king  in  that  case  shall  be  adjudged  in  the 
right  of  the  mulier.  And  it  is  to  be  observed,,  that  the  basUrd  must 
taitT  in  vacuum /losêCêsionem^  and  c(intmue  during  his  life,  without 
i&temipticxi  made  by  the  muUer. 

InttrruM 
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"•^jm-Jftinwtt  «  Intcrrufit  le  possession  del  bastard,  tsfcJ*  If  the  bastard  invite. 
9MM^,  *  the  mulier  to  see  his  house,  and  to  see  pictures,  &c.  or  to  dioe  wHh 
siuie!!!'  or  to  hawk,  hunt,  or  sport  with  him,  or  such  like  upon  the 

1  £.4/3.'  land  descended,  and  the  mulier  commeth  upon  the  land  accordinç^ 

y^^il,  ly>  this  is  no  interruption,  because  he  came  in  by  the  consent  of  the 

bastard,  and  therefore  the  coming  upon  the  land  can  be  no  tres- 
passe  ;  but  if  the  mulier  commeth  upon  the  ground  of  his  own  head, 
and  cutteth  downe  a  tree,  or  diggeth  the  soile,  or  take  any  profit, 
these  shall  be  interruptions  ;  for  rather  than  the  bastard  shall  punish, 
him  in  an  action  of  trespasse,  the  act  shall  amount  in  law  to  an 
entry,  because  he  hath  a  right  of  entry.  ^  it  is  if  the  mulier  put 
any  of  his  beasts  into  the  ground,  or  command  a  stranger  to  put  on 
his  beasts,  these  doe  amount  to  an  entry  ;  for  albeit  in  these  casea 
the  mulier  doth  not  use  any  express  words  of  entry,  yet  these,  and 
such  like  acts,  doe  without  any  words  amount  in  law  to  an  entrie  ; 
for  acts  without  words  may  make  an  entry,  but  words  without  an 
act  (viz.  entry  into  the  land,  &c.)  cannot  ma^e  an  entry  (all  which 
interruptions  are  implied  in  the  said  ^c.)*  More  shall  be  said 
hereafter  of  interruptions  in  the  chapter  of  Continuall  Claime. 


Sect.  402. 


JTEJIT,  d  tm  enfant  deins  age  ad 
tiel  cause  de  entry  en  aucuns  terres 
ou  tenements  sur  un  auler^  que  est  sei- 
me  enfee^  ou  en  fee  taile  de  mesme  les 
terres  ou  tenements j  si  tiel  home  que  est 
tiélment  seisie^  morust  de  tiel  estate  sei-^ 
sUj  et  les  terres  discendont  a  son  issue 
durant  le  temps  que  Venfant  est  deins 
age^  tiel  discentnetolleraVentry  l'en^ 
fant,  mes  que  ilpoit  enter  sur  le  issue 
que  est  eins  per  discent^  &e.  pur  ceo 
quenul  lacJies  serra  adjudge  enun  en- 
faut  drins  age  en  tiel  case* 


âLSO,  if  an  infiint  within  age 
hath  such caiisetoenterintoany 
>  or  tenements  upon  another, 
which  is  seised  in  fee,  or  in  fee  taile 
of  the  same  lands  or  tenements,  if 
such  man  who  is  so  seised  dieth  of 
such  estate  seised,  and  the  lands  de- 
scend to  his  issue  during  the  time 
that  the  infant  is  within  age,  sneh 
discent  shall  not  take  away  the  en*, 
try  (2)  of  the  infant,  but  that  hee 
may  enter  upon  the  issue  which  is 
in  by  discent,  for  that  no  laches  shall 
be  adjudged  in  an  infant  within  age 
in  such  a  case. 


tracte  iH. 
dUoent«40. 


**  O/  un  enfant  deins  age  ad  cause  entrer?*  If  a  man  seised  of 
lauds  in  fee  die,  his  wife  privement  enseint  with  a  son,  and  a 
stranger  abate  and  die  seised,  and  after  the  sonne  is  borne,  hee 
shall  bee  bound  by  the  discent,  (1)  because  hee  at  the  time  of  the 
discent  had  no  right  to  enfer,  and  this  is  to  be  gathered  upon  these 
words  of  Littleton,  ad  cause  d? entrer,  which  at  the  time  of  thesis- 
cent  he  hath  not 


SB.  4.  S«,S6.< 
lfE.4. 

.30. 


**  Est  eins  per  discent, 
collaterall  or  lineall. 


Here  is  implyed  any  other  heirc. 

An 


■{I)  [See  Note  182] 


(2)  [Sçe  Note  m] 
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roAA      1        in&ot  ÏS  accouBted  in  law  (as  hath  beene  often  said,) 
[-^40.  a.  J       untiU  he  passcth  the  age  of  21  f  cares,  wid  certaine  pri-  Jg.^^' 
Tileses  hee  halii 'm  respect  of  his  infancy. 


^Tmi  laches  êerra  adjudge  en  le  enjant  dema  age  en  Hel  eaêeJ* 

And  LUtltion  well  added  (en  tiel  cote  J  that  is,  in  case  of  dlscent,  ss  E.  s.  ^pur. 

ior  ÎB  some  other  cases  ladies  shall  pvejudice  an  infant    As  laches  ^SL^i. 

shall  be  at^ndged  m  an  infant  if  he  present  not  to  a  church  [JjV'^ 
within  nx  moneths,  for  the  Uw  respeéteth  more  the  privilege  of  ^ 
the  church  (that  the  cure  bee  served)  than  the  privilege  of  infancy. 


And  so  the  pnblike  repose  of  the  realme,  conceming  mens  freeholds  ^.  SuSû  3?"^ 
and  mhmtances.  ahAll  hft  imferred  befim  the  Drivileee  of  infancv.    ttIUp>  4I.> 


•40 


and  inheritances,  shall  bt  preferred  before  the  privilege  of  infancy, 
ia  case  of  a  fine,  where  the  time  begins  in  the  time  of  the  ancestor. 
So  non-claime  oif  a  viUaine  of  an  infant  by  a  yeare  and  a  day,  who 
hath  fled  into  ancient  demesne,  shall  take  away  the  seisore  of  the 
ÎB&nt.    And  if  an  infant  bring  not  an  appeale  of  the  death  of  his 
ancestor  within  a  yeare  and  a  day,  he  is  barred  of  hb  appeale  for 
ever,  for  the  law  respects  more  liberty  and  life  than  the  privilege 
of  infancy.    And  here  it  is  to  be  observed,  that  Littleton  putteth 
his  case,  that  an  infant  shall  enter  upon  a  discent,  when  a  stranger 
diethseised»  but  hee  put  it  not  so  before,  in  the  case  of  the  bastard 
dgne.    B.  tenant  in  taUe  infeoSeth  ji.  in  fee,  A.  hath  usue  within 
age  and  dieth,  B.  abateth  and  dieth  seised  ;  the  issue  of  A,  being  ^rfa.?*'*' 
sdll  within  age,  this  discent  shall  binde  \e\  the  infant,  for  the  issue    m  ii  s.  4.  i,  s. 
in  taile  is  remitted  :  and  the  law  doth  more  respect  an  ancient  right   ^*    B.  si .  m. 
in  this  case,  than  the  privilege  of  an  infant  that  had  but  a  defea- 
sible estate.    And  it  is  said  [/]  if  the  lung  die  seised  of  lands,  and    m  ^  B* 
the  land  descend  to  his  successor,  that  this  shall  bind  an  infant,  for 
that  the  privilege  of  an  infant  in  this  case  holds  not  against  the 
kmg(l> 


SecU  403. 


JTEM^  9%  fe  (dron  et  aa  feme, 
wmt  en  drott  la  /erne,  ant  tttk 
droit  d?enUr  en  tenements  que  un 
outer  ad  en  fee,  au  en  fee  tatle^  et  tiel 
tenant  moruet  seimey  &c.  en  tiel  ease 
VeKtrie  le  haran  est  toUe  sur  Vheire 
que  est  eins  fer  diseent*  Mes  si  U 
haran  dane,  danque  la  feme  bien 
poft  enter  sur  le  issue  que  est  eins  per 
discent,  pur  eea  que  laches  le  baron 
wttyrnera  la  feme  ne  ses  heires  en 
ne  en  dammage  en  tiel  cas, 
nés  que  la  feme  et  ses  hdres  bien  paient 
enter^  lau  ttel  discent  est  esehue  du- 
rant le  eorœrture. 


ALSO,  if  husband  and  wife,  aa 
in  right  of  the  wife,  haye  titlo^ 
and  right  to  enter  into  lands  whieb 
another  hath  in  fee,  or  in  fee  tayle^ 
and  such  tentbit  dieth  seised,  ècc.  in 
sneh  ease  Uie  entry  of  the  husband  is 
taken  away  upon  the  heire  whieh  is 
in  by  discent  But  if  the  husband 
die,  then  the  wife  may  well  enter 
upon  the  issue  which  is  in  by  diseent, 
for  that  no  laches  of  the  husband 
shall  turn  the  wife  or  her  heires  to 
any  prejudice  nor  losse  in  such  ease, 
but  that  the  wife  and  her  heires  may 
well  enter,  where  such  discent  is 
eschued  during  the  coverture. 


(1)  [See  Nota  1^1 


SI 


Lib.  s.  Cap.  6.  Of  Di^ts»  Sect  4Q4. 


-s: 


baron  etfcmte^  come  en  droi$  tafemtf  ont  title  et  droit  tPen^ 
ter,  isfe.  et  tièl  tenant  moruêt  êeUie,  ^e.** 
iniiHl^  These  words  are  generall,  bat  are  partkolarly  to  be  understood* 

viz.  when  the  wrong  was  done  to  the  wife  durmg  the  coverture  ; 
for  if  a  feme  sole  be  sdsed  of  lands  in  fee,  and  is  dissdaed,  and  then 
taketh  husband  ;  in  this  case  the  husband  and  wife,  as  in  the  right 
of  the  wife,  have  right  to  enter,  and  yet  the  dying  sdsed  of  the  dis- 
seisor in  that  case  sludl  take  away  the  entry  of  the  wife  after  the  death, 
of  her  husband;  and  the  reason  is  aswell  for  tliat  shee  herselfe  when 
shee  was  sole,  mig^t  have  entred  and  recondnued  the  possession,  as 
also  it  shall  be  accounted  her  foUy  that  shee  would  take  such  a  hus- 
band which  would  not  enter  before  the  discent. 

But  there  if  the  woman  were  within  age  at  the  Ume  of  roAj;  K  1 
her  taking  of  husband,  then  the  dymg  seised  shaU  not  alter  L^^^*  J 
the  decease  of  her  husband,  take  away  her  entry  ;  because  no  foUy 
can  bee  accounted  in  her,  for  that  shee  was  within  age  when  shee 
tooke  husband,  and  after  coverture  she  cannot  enter  without  her  hus- 
band; all  which  is  implyed  in  the  said  fUV.^ 

m  smi.  4SS.  «•  Lacheêie  baron  ne  tumera  ta  fern,  r.  al  prejudice,  bfr.**  Laehea 
Am. nib.  eignifieth  in  the  common  law,  retchlesnesse, or  negligence,  tt  ne^U- 
8  BnL  mbI  gentia  êemfier  habet  infortunium  condtenu  Here  is  a  diversity  to  be 
1 5X4.  observed,  that  albeit  regularly  no  laches  shall  be  accounted  in  in- 

fonts,  or  feme  coverts,  as  is  aforesaid,  for  not  entry  or  clayme  to 
avoid  diacents,  yet  laches  shall  be  accounted  m  them  for  no  per- 
formance of  a  condition  annexed  to  the  state  of  the  land.  For  if  a 
feme  be  infeoffed  either  before  or  after  marriage,  reservmg  a  rent» 
and  for  defoult  of  payment  a  re-entrie  ;  in  that  case,  the  laches  of 
[•^  Am  ^l7•  the  baron  shall  disherit  the  wife  for  ever.  And  so  it  b  [n]  of  an 
ncooLfi.  infant;  his  laches,  for  not  performing  of  a  condition  annexed  to  a 
uwililV^^*  stote,  either  made  to  his  ancestor  or  to  himselfe,  shall  barre  hSm  f£ 
fk  Cora.ufl.Vi      the  right  of  the  land  for  ever. 

V^Jt'  ^  ^         make  a  feoffinent  m  fee  to  another  reserving  a  reat» 

and  if  he  pay  not  the  rent  within  a  moneth,  that  he  shall  double 
the  rent,  and  tlie  feoffs  dieth,  his  heire  within  age,  the  infont  payeth. 
not  the  rent,  he  shall  not  by  this  laches  forfeit  any  thing.  But  other- 
wise it  is  of  a  feme  covert  ;  and  the  reason  and  cause  of  this  diver- 
ûty  is,  for  that  the  infont  is  provided  for  by  the  statute,  [0]  nan  cur^ 
rent  uaura  contra  aUguem  infra  atatem  exieten\  ilfc*  But  that 
statute  doth  not  extend  to  a  feme  covert,  neither  doth  that  statute 
extend  to  a  condition  of  a  re-entry  ;  which  an  infont  ought  to  per- 
forme,  for  the  forfeiture  thereof  cannot  bee  called  UBura, 


a»B.e.si.ii. 


^  Sect  404. 


ikM Ea la  court  tienty  lou  tid  title 
WwA.  ^  done  ol  feme  soUy  que  puis 
Tarent  taron  quen^mtra  pas^einssuffer 
un  discmtj  &c.  la  auUr  tsty  eat  serra 

dit 


BUT  the  eourt  holdeih,  where 
such  title  is  given  to  a  fern  sole, 
who  after  taketh  husband  which  doth 
not  enter,  bnt  suffer  a  diseent,  &c« 

them 


*Tkl8  80eti«|isnotiAL*aDdBf. norBoK 


Lib.  s. 


Sect  405. 


<tt  l^foOg  Ufem  de  prendre  tid  there  oth^rwise  it  i»,  for  it  shall  be 
l«tMi  que    entre  en  tempe^  &e.         said  the  folly  of  the  wife  to  take  sueh 

a  husband  ^whieh  entered  not  in 

time,  &e. 

THIS  is  added»  and  therefore»  as  formerly  I  have  done,  I  meddle   ••;b.7.  u. 
not  widftall;  howbeit  the  opinkn  is  holden  for  law,  as  it  appeareth 
in  the  section  next  precedent 


Sect.  405. 


JTEMyH  heme  que  est  de  non  sane 
memarie^  q[iu  est  a  dire  en  Latins 
non  est  compos  mentis,  ad  cause 
feubrt  en  etseuns  tids  tenementSy  si 
Hd  Uscmty  at  snpra,  #ott  ewe  en  sa  vie 
israniUtempsqueU  fuit  de  nan  sane 
mesuniSj  et  puis  decia,  son  hehre  bien 
fsH  enter  sur  hua  que  est  dns  per  dis- 
oat  JEf  en  eest  ease  payes  veier  un 
cas,  fue  Vhdre  poit  enter j  et  uneore 
wnaneester  que  avait  mesmeU  title  ne 
pmssoit  enter*  Car  eeluy  que  fuit  hors 
ieeamemariedl  temps  detieldiseentj 
$fUveOe enter  après  tifl  diseent^  si 
aetian  sur  eeo  sait  sue  envers  hty^  il 
if  ad  riens  pur  luy  a  pleder^  au  de  luy 
efter^mes  a  dire^  que  il  fuit  de  nan 
sane  wtemorie  al  temps  de  tid  diseentj 
Be.  Et  a  eeo  ne  serra  tl  reseeice  a 
Hre,  pur  ceo  que  nul  home  de  pUine 
sgtserra  resceive  en  ascun  pkeper  la 
kf  a*  disabler  leperson  demesne^  mes 
k  hare  lien  pott  disobter  U  person 
ws  auueester  pur  son  advantage  f  de- 
sMsne  en  tid  eas^pur  eeaque  nul  laehes 
prit  estre  adjudge  per  la  Uy  en  eduy 
que  ad  mil  dtocrction  en  tid  case. 


ALSO,  if  aman  whieh  is  of  non 
sane  memory,  that  is  to  say  in 
liaime,  qui  nan  est  compos  mentis^ 
hath  eause  to  enter  into  any  saeh 
tenements,  if  sneh  discent,  fit  supra^ 
bee  had  in  his  life  during  the  time 
that  he  was  not  of  sound  n^emorie, 
and  after  dietii,  his  heire  may  well 
enter  upon  him  whieh  is  in  by  dis- 
eent.  And  in  this  case  you  may  see 
a  ease,  where  the  heire  may  enter, 
and  yet  liis  ancestor  whieh  had  the 
same  title  could  not  enter.  For  hee 
which  was  out  of  his  memorie  at  the 
time  of  such  discent,  if  hee  will  enter 
after  such  a  discent,  if  an  action 
upon  this  be  sued  against  him,  he 
hath  nothing  to  plead  for  himselfe, 
or  to  helpe  him,  out  to  say,  that  hee 
was  not  of  sane  memorie  at  the  time 
of  such  discent,  &c.  And  he  shall 
not  bee  receiyed  to  sav  this,  for  that 
no  man  of  full  age  shall  bee  t^eciyed 
in  any  plea  by  the  law  to  disable  his 
owne  person,  but  the  heire  may  well 
disable  the  person  of  his  ancestor  for 
his  owne  advantage  in  such  case,  for 
that  no  laches  may  bee  adjudged  liy 
the  law  in  him  which  hath  no  dis- 
cretion in  such  case. 


HERE  Littleton  explaineth  a  man  of  no  sound  memorie  to  be 
non  comfioê  mentis.  Many  times  (as  here  it  appeareth)  the 
Latin  word  explaiaeth  the  true  sense,  and  calleth  him  not  amenta 
demem^/urioiUêf  hmaticusjatuuê^  êtultttê^  or  the  like,  fer  non  com-- 
poê  mentis  is  most  sure  and  legall  (1). 


PL  Cob.  lb. 
3M.b.per 
Sradei£n>.4. 
flt.lSt.lM. 
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*  étstMfgret,  added  U  aadM.  SfidBoh.         f  dememe^deî  keire^  h.  and  M.  and  Hoh. 

<l)t*eeWWd  185.3 


Lib.  3^   Cap.  6. 


Of  Discents. 


Sect  495. 
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F.  N.B.  838.) 


AVfi  comfio^mentiê  is  of  foare  sorts  ;  1.  Xdeota^  which  rc)4j  n 
from  his  nativitie,  by  a  perpetuall  infimiitie»  is  nwncofnftos  L^J*  ^  -1 
menti»,  3.  Hee  that  by  sicknesse»  griefe,  or  other  accident,  wholly 
loseth  his  memorie  and  understanding^.  3.  A  lunatique  that  hath, 
sometime  his  understanding  and  sometime  nct^aiiçuando gaudet  luci-- 
diê  interval&ê^  and  therefore  he  is  caUed  non  tomfiom  merOiM^  so  loag^* 
as  he  hath  not  understanding.  Lastly,  hee  diat  by  his>  owne  TkiaM 
act  for  a  time  depriveth  himselfe  of  his  memiwie  and  underatandin^^ 
as  he  that  is  drunken.  But  that  kinde  of  non  comfioa  mentis  shall 
give  no  privilege  or  benefit  to  him  or  to  his  heires.  And  a  discent 
shall  (1)  take  away  the  entrie  of  an  ideot,  albeit  the  want  of  under- 
standing was  perpetuall  ;  for  LitUeton  speaketh  generally  of  a  man 
of  non  sane  memorie.  So  likewise  if  a  man  that  becomes  non  com^ 
floê  mentis  by  accident,  as  is  aforesaid,  be  disseised  and  suflfer  a 
discent,  albeit  he  recover  his  memorie  and  anderstaoding  tgaiM, 
yet  hee  shall  never  avoid  the  discent  ;  and  so  it  is  i  Jbrticri  ài  one 
that  hath  buida  intervaUa,  As  foe  a  drunkard  who  is  vtUuntanms 
décmony  he  hath  (as  hath  beene  said)  no  privilege  thereby,  but  whut 
hurt  or  ill  soever  he  doth,  his  dnmkennesse  doth  aggravate  it  : 
Omne  crimen  eàrietaa  ISf  incendit^  IsT  detegit. 

If  an  ideot  make  a  feoffment  in  fee,  he  shall  in  pleading  never 
avoid  it  by  saying  that  hee  was  an  ideot  at  the  time  of  his  feoffiuent, 
and  so  had  beene  from  his  nativitie.  But  upon  an  office  found  for  the 
king,  the  king  shall  avoid  the  feofRnent,  for  the  benefit  of  the  ideot, 
whose  Cttstodie  the  law  giveth  to  the  king. 

So  it  is  of  a  non  compos  Tnentis  by  accident,  and  of  him  qvigaudet 
luddis  intervalUet  i£  an  estate  be  made  during  his  lunacie  :  for  al-- 
beit  the  parties  themselves  canivit  bee  received  to  disable  them- 
selves^  yet  twelve  men  upon  their  oathes  may  finde  the  truth  of  the 
matter.  But  if  any  of  them  alien  by  fine  or  recoverie,  this  shall 
not  onely  binde  himselfe,  but  his  heircs  alsa  (2)  As  amongst  other 
things  requisite  to  be  knowen,  these  cases  you  shall  finde  at  lar^^a 
in  my  Commentaries,  whereunto,  for  brevitie,  I  referre  the  reader  : 
upon  all  which  bookes  there  have  beene  foui'e  several!  opinions  con- 
cerning the  alienation,  or  other  act  of  a  man  that  is  non  ro^w  i  -| 
comfios  mentisy  Hfc.  For,  first,  some  are  of  opinion,  that  hee  "  •  J 
may  avoid  his  owne  act  by  entrie,  or  plea.  Secondly,  others  are  of 
opinion,  that  he  may  avdd  it  by  writ,  and  not  by  plea.  Thirdly, 
others,  that  he  may  avoid  it  either  by  plea,  or  by  writ  ;  and  of  tlds 
opinion  b  Fitzherbert  m  his  J^atura  Brevium^  uài  sujfira.  And 
Littleton  here  is  of  opinion,  that  neither  by  plea  nor  by  writ,  Bor 
otherwise,  he  himselfe  shall  avoid  it,  but  his  heire  (in  respect  his  an- 
cestor was  non  com/ios  mentis  J  shall  avoid  it  by  entrie,  plea,  or  writ. 
And  herewith  the  greatest  authorities  of  our  bookes  agree  ;  and  so 
was  it  resolved  with  Littleton  in  Beverleye*s  case  ;  [r]  where  it  is 
said,  that  it  is  a  ma^dm  of  the  common  law,  that  the  partie  shall  not 
disable  himselfe.  But  this  hddeth  only  in  civil  causes  ;  for  in  cri- 
minall  causes,  as  félonie,  dcc.the  act  and  wrong  of  a  madman  shall  not 
bee  imputed  to  him,  for  that  in  those  causes,  actus  nonfadt  rettm^nisi 
mens  sit  rea^  and  he  is  amens  (id  est )  sine  mente,  without  his  minde 
or  discretion  ;  and  /uriosus  solo  furore  punitur^  a  madman  is  only- 
punished 


(n  In  all  the  editions  except  the  first,  the  (2)  [See  Note  186.] 
word  1101  is  hejre  ectoœùusly  inserted. 


Of  Disccnts, 


Sect.  406v 


panifthcd  by  lus  madnesse.    And  so  it  is  of  an  infant,  untUl  he  be  of.  ^h.'t.»'. 

the  ace  of  Soorteene*  which  in  law  is  accounted  the  an  of  dis-  siaiifeniift.b. 

SK.S.Coi«b 

^Cam,  412, 414.  851. 

•*  J?r  «I  cetS  eoêe  fioycê  veir  vn  case^  Wc."    And  though  Lit-  nJt^f^^ 

tkton  sftith  (one  case),  yet  other  cases  may  be  found  to  the  same  SSmm! 

end.   For  if  there  be  grandfather,  fisther,  and  son,  and  the  father  JViT^fc^^wi" 

ffiaseiie  the  grandfeither,  and  roake  a  feoffment  in  fee,  without  war-  3  e.s.  tic. 

nmtie»  tiie  gvandiather  dieth,  albeit  the  right  descend  to  the  father,  SSIuiAiit!^* 

be  cannot  by  this  right  descended  enter  against  his  owne  feoff-  ^^^•f 

neat  ;  but  if  he  die  the  sonne  shall  enter,  and  avoid  the  estate  of  au»  a»  19. 

the  fieoSee.  ^mL^smI) 

So  if  the  grand&ther  be  tenant  in  taile,  and  the  father  disseise  »E.  4.tit. 

him,  ut  wftru^  mutatis  mutandis.  Mmœ»». 

If  lands  be  given  to  two  and  to  the  heires  of  one  cS  them,  he  that 
hath  the  fee  simple  shall  not  have  an  action  of  waste  upon  the  statute 

of  G/èacM^^,  against  the  joyntenant  for  life,  but  his  heire  shall  (Aatn.b. 

maintain  an  action  of  .waste  against  him,  upon  the  statute  of  G/#u-  s^^M 
ce^àer  ;  so  the  heire  shall  maintaine  that  action  which  the  ancestor 
coold  net. 


Sect.  406. 

JtT  at  iiel  home  it  nan  sane  mmo^  A  ND  if  suek  a  man  of  non  sane 
JEj  rkfiàtfeoffintntytsre.  il  *  mesme  J\  memorie  make  a  feoffment,  &e« 
ae  foU  €nter^  nt  aûer  brief e  ofpdl*  hee  bbnselfe  eannot  enter,  nor  hare 
Dion  nan  f nit  eompos  mentis,  &e.  a  writ  called  Bum  non  fuit  compos 
cansà  qua  snpra:  mes  après  f  la  mort  mentiSj  ^e.  causa  quâ  supra:  bnt  af- 
sim  hrire  bien  pait  enter^  ou  Ofcer  le  ter  his  death  his  heire  may  well  en- 
Ci  britfe  Dam  nan  fait  eompos  men-  ter,  or  haye  the  said  writ  of  Bum  non 
cis  a  son  deciionp  Jttesme  a  ley  /uft  compos  mentis  at  his  choiee.  The 
at  los  enfant  ieins  age  fait  feoffe-  same  law  is  where  an  infant  within 
meat,  et  derîe^  son  hdre  poil  enUr^  a^a  maketh  a  feoffment,  and  dieth, 
 >  fill  britfe  de  Dum  fait  infra  his  heire  may  enter,  or  hare  a  writ 


atatem,  &e.  of  Bum  fuit  infra  aiatem^  urc. 

*•  "WT^AIT  feoffment.  Wc.'*  Or  any  other  like  conveyance  in  fiaie; 

JP  but  fines  and  other  assurances  of  record  are  not  implyed  in 
<his  (^c.) 

**Meme  la  ley  d^un  enfant  This  is  true,  as  to  the  brin^g 
sf  a  Dum  fidt  infra  €tatemy  l^e.  but  without  question  the  infant 
m  that  case  might  haiqe  entered*  as  it  appeareth  in  the  next  Sec- 
tion (1). 

Briefc 

•  fliMM  not  in  L.  aad  M.  nor  Boh.  f  /a— «a  L.  and  M.  and  Boh. 

#  added  I*  and  M.  and  Boh.  The  rest  of  this  Section  not  in  L.  and  M.  ikxtt  Ito3i« 

(I)  SeetheobservattoB  of  Mr.  Donning  on    Zouch  ea  deroiss.  Abbot  and  Hallettv;  Psr^ 
s  in  his  argwent  in  the  case  of  sons  and  jBLsUett,  3  Burr.  1794. 


Vol,  ir.  Ï6 


Lib.  3.   Cap.  6. 


Of  Disccnts. 


Sect  407—409- 


"  Brief  €  Dum  non  fuit  compos  mentis.**  This  writ  (as  it  ap- 
peareth  by  our  author)  lieth  for  the  hcirc  of  him  that  w^s  Mtt 
compos  mentis,  and  not  for  htmselfe  ;  but  a  Dumfuit  infra  éetatem 
lieth  as  well  for  the  ancestor  himself  after  his  full  age,  as  for* his 
heire. 


Sect  407.  [248.  a-J 

JTEJI^  sijeo  sue  *  dissciste  per  un  \  LSO,  if  I  be  disseised  by  aa  in** 

enfant  deins  age^  lequel  aliéna  a  un  J\  faot  within  age,  who  alieneth  to 

auter  en  fety  et  V alienee  devieseisie  et  another  in  fee,  and  the  alienee  dieth 

lea  tenements  discendant  a  son  hdre^  seised,  and  the  lands  descend  to  his 

f  esteant  V  enfant  deins  age^  mon  en-  heire,  being  an  infant  within  age,  hi jr 

try  est  tolh\  arc.  ^  cntrie  is  taken  away,  &c.  (1) 


Sect  408. 

Ifk/fES  si  V  enfant  deins  age  enter  "D  VT  if  the  infant  within  ^g©  en- 

WfJL  9ur  Vheire  que  est  $  eins  per  dis^  J3  ter  upon  the  heire  whieh  is  in  by 

cmt,  f  ome  il  bien  poitj  pur  c^o  que  discent,  as  he  well  may,  for  that  the 

\\mesmt  le  discent  fuit  durant  son  non-  same  discent  was  during  his  nonaçe, 

age^  donquejeo  bien  puisse  enter  sur  le  tbenl  may  well  enter  upon  the  dis- 

disseisor  y  pur  ceo  que  per  son  etitrie  il  scisor,  because  by  his  en  trie  hee  hath 

ad  defeat  et  anient  le  discent.  defeated  and  taken  away  the  disoent* 

HERE  it  appeareth,  thAt  the  entrie  of  the  infant  is  lawful!, 
and  giveth  âd vantage  to  the  disseisee  to  enter  also,  because  £he 
discent,  which  was  the  impediment,  is  avoided.    And  it  is  to  be  - 
deserved,  that  if  the  discent  be  cast,  the  infant  being  within  age,  he 
may  enter  at  any  time,  either  within  age,  or  after  his  full  age. 

And  so  it  is  if  an  infant  make  a  feoffment,  &c.  he  may  enter  ei- 
ther within  age,  or  at  any  time  after  his  full  age,  and  so  in  both 
cases  may  his  heire. 


Vide  Uie  next 
Sect.  fo]lowinf . 


43  E.  3.  tk. 
Emr.  C<m\g. 
V«C  N.B.  U6.b. 
]r.N.1kl02. 
4f  £.  3«  21. 


Sect.  409.  . 


TTUiTmesme  kmannerestyloujeo  sue 
JlJ  dissetsie^  et  U  disseisor  fait  feoff - 
ment  en  fee  sur  c^mdition^  et  le  feoffee 
m^orust  de  tiel  estate  seisie^  ^  jeo  ne 
purroy  **  my  enter  sur  ft  I' heire  le 

feoffee  : 

•  dUaeirie  not  in  Rob.  butin  L.  and  M. 
t  et  added  L.  and  M.  and  Koh. 
i  &c.  not  in  L.  and  M.  nor  Roh. 
i  emt—Aesre,  L.  and  M.  and  Roh. 


IN  the  same  manner  it  is,  where  I 
am  disseised,  and  the  disseisor 
make  a  feoffment  in  fee  upon  eondi- 
tion,  and  the  feoffee  die  of  such  estate 
seised,  Imay  not  enter  upon  the  heire 

of 

n  metme  not  in  L.  and  M.  but  in  Roh. 
f  ^c.  added  L.  and  M.  and  Roh. 

my  not  in  L.  and  M.  nor  Roh. 
tf  Pheire-^  terre,  L.  and  M.  and  Roh. 


(1)  [See  Kote  187.] 


Lib.  3. 


Of  Disccnts. 


Sect.  410. 


J[(0^et:  mts  si  k  condition  $oit  en-  oftlie  feofice  :  but  if  the  oonditioti 

jTtmt^iisini  qutpur  eel  cause  Ufeof-  bee  broken,  90  as  for  this  causé  the 

/or  eBter  sur  Vhdre^  ore  jto  Men  feoftbr  enter  apon  the  heire,  now  I 

piMêt  entcTy  fur  ceo  que  quant  le  may  well  enter,  for  that  when  the 

/wfor  ou  ses  hdres  entrant  pur  le  feoffor  or  his  heires  enter  for  the 

mniUion  eufreintj  le  diseent  est  ous*  condition  brokcjn,  the  diseent  is  ut- 

fersiort  defeat^  ^^4t  terly  defeated,  See. 

PE  reason  hereof  is  apparent,  for  cessante  causât  cessât  eau-  Stim^dSt. 
satum.    Tenant  in  cafUte  maketh  a  feoffment  in  fee  to  the  use    nyer  is  £L 
the  feofièe  and  his  hehes,  untill  the  feoffor  pay  an  hundred  pounds  {A^\\^$i) 
to  him  or  his  heires,  the  feoffee  dieth  his  heire  within  age,  now  hath 
the  kiog  the  wardship  of  the  bodie,  and  is  intituled  to  the  gard  of 
^  iaiHL    Bat  if  the  feoffor  pay  tlie  hundred  pounds  according  to 
limitation,  the  wardship  is  devested,  both  for  the  body  and  the 
hnd,  and  so  it  is  in  case  of  a  condition  :  for,  as  Littleton  here 
s»ith,  the  diseent,  which  is  the  cause  of  wardship,  is  utterly  de- 
feated.  And  by  these  two  last  cases  which  */*iV///7ow  hath  here  put, 
I    H  ippeareth,  that  there  is  no  difference,  wliere  the  disoeut  is  disaf-    (Ant.  to.  liO 

roift  K  1  ^""^^^  *  vï^t  pai^mount,  as  where  the  state  was  ne- 
I  [/40.D.J  ver  lawfull,  (as  in  the  case  of  an  infant,)  and  where  the 
I  diseent  is  affirmed  for  a  time,  the  estate  being  lawful],  and  being 
sfter  defeated  by  matter  ex  post  facto  ^  by  a  title  of  re-entry. 

Sect  410. 


JTEMySijeo  soydiaseisieyetledîs' 
losor  ad  issue  et  enter  en  religion^ 
for  force  de  quel  Its  tenements  discen- 
i  intason  issue^  en  cest  casejeo  bien 
pme  eater  sur  l^issue^  et  uneore  la 
fmt  un  diseent*  Mes  pur  ceo  que  liel 
iiicettl  vient  al  issue  per  fail  le  pier  y 
Kilicct,  pur  ceo  que  il  enter  en  reli- 
gin^  e^c  et  le  diseent  ne  vient  a  huj 
foffail  de  Dieu^  scilicet,  per  morf, 
^e.  non  entre  est  congeable.  Car  si 
yj^arraigne  un  assise  de  novel  dissei- 
sin nners  mon  disseisor^coment  que  il 
pdl  enter  en  religion^  eeo  ne  abatera 
■ywtrn  brief €y  mes  mon  brief e  (eeo 
MR  obstani)  estoyera  en  sajoree^  et 
•won  recovere  vers  lay  serra  bonne* 
\Etpermesme  le  reason  le  dîsc^nt 
fittroeigne  a  son  issue  per  son  fait 
bmstUy  ne  toUera  may  de  mon 
«nWe,  0c. 


^  &cTi0tuiL.andM.  norRoh. 
anrrnvov  not  in  L.  and  M.  nor  Roh. 


ALSO,  if  I  be  disseised,  and  the 
disseisor  hath  issue  and  entrcth 
into  religion,  by  force  wliereof  the 
lands  descend  to  his  issue,  in  this  ease 
I  may  well  enter  upon  the  issue,  and 
yet  there  was  a  diseent.  But  for  that 
such  diseent  eommeth  to  the  issue 
by  the  act  of  the  father,  scilicet ^  for 
that  lie  entred  into  religion,  &e.  and 
the  diseent  came  not  unto  him  by  the 
act  of  (iod,  (scilicet)  bydeath^Sce. 
my  entry  is  eongeable.  For  if  I  ar- 
raigne  an  assise  of  novel  disseisin 
against  my  disseisor,  albeit  he  after 
enter  into  religion,  this  shall  not 
abate  my  writ,  but  my  writ  Tnotwith- 
standing  this)  shall  stand  in  his  force, 
and  my  recovery  against  him  shall 
liee  good.  An<l  by  the  same  reason 
the  diseent  which  eommeth  to  his 
issue  by  his  own  act,  shal  not  take 
from  me  my  entry,  &e. 

t  Et  not  m  L.  and  M.  nor  Roh.  « 


Lib.  3.   Cap.  6. 


Of  Disccnts. 


Sect.  41 U 


(Ant  US.} 


•Vide  PI.  Cm. 
IhnnHAle'i  cmb. 

es.  9. 41,  be. 


ie  E.9.  If. 


"WT^JiTRE  en  religion^  l^Tc,**  Here  is  implied  pwfcssîoii,  TWs 
XLr  disc^nt  shall  not  barre  the  entry  of  the  dxsseioee»  for  that 
the  discent  commeth  by  the  deed  of  the  father,  because  he  entred 
into  religic»,  wherein  there  is  an  excellent  point  worthy  of  observa- 
tion :  for  albeit  the  enti7  into  religion  make  not  the  discent,  bat  the 
profession,  whereof  you  have  read  before,  Srct.  200,  yet  here  yoa 
may  leame  by  Littleton  that  the  law  respects  the  originall  act,  and 
that  is,  his  entry  into  religion,  which  is  hi#  owne  act,  whereupon 
the  profession  fodlowed  ;  whereby  the  discent  hapned  ;  for  Cujusgue 
rei  fiotiêéima  ftarê,  princi/tium  eat.  And  againe,  Origo  rH  iruifiici 
debet t  whereof  you  shall  make  great  use  in  reading  of  our  bookes. 
•  Here  Littleton  attributeth  the  cause  of  the  discent  to  his  entry 
into  religion,  which  was  his  owne  act,  whereas  a  discent  doth  not 
take  away  an  entry  unlesse  it  commeth  by  death,  which  as  Littleton 
saith,  is  the  act  of  God,  and  no  glorious  pretext  of  an  act  (no, 
though  it  bee  of  religion)  shall  work  a  wrong  to  a  stranger,  that 
hath  right,  to  barre  him  of  his  entrie.  But  it  is  said,  that  in  the 
case  of  the  bastard  eigne,  and  mulier  fiuisne^  such  a  discent  skall 
bind  the  mulier^  as  befoi'e  hath  becne  said,  and  such  an  heire  that 
commeth  in  by  such  a  discent,  shall  have  his  age. 


9H.S.41. 
10  IL8.l0.b. 
18  E.  4»  19. 
9  B.4.SI.«S. 
7E.4.1S. 
1SE.S. 
S4,U  B.S.  39. 
4ft  E.  3.  S5. 
90E.1. 
Bflric  ISS. 
BlMtailfibi4. 
fb.  189.  Ic  Kb.  9. 
ib.414.   SIR. 2. 


"  Car  aijeo  arraigne  un  aeaise^  Hfc.**  JSTota,  if  a  man  be  tenant 
or  defendant  in  a  reall  or  personall  action,  and  hanging  the  suit  the 
tenant  or  defendant  entreth  into  religion,  by  this  the  writ  is  not 
abated,  because  it  is  by  his  owne  act  And  so  it  is  of  a  resigna- 
tion ;  but  otherwise  it  is  of  a  deposition,  or  deprivation,  because  he 
is  expelled  by  judgment,  and  yet  his  offence,  &c.  was  the  cause 
thereof,  aed  in  firéesumfitione  legis,  judicium  redditur  in  inrvitum. 


21  A»]^.S. 


"  Moy  de  mon  entry ^  ifcJ 
hcircs. 


Here  is  iroplyed,  or  any  of  my 


Sect.  411-  [249.  a.] 


JTEMj  sijeo  lesse  a  un  home  cer- 
taine terres  pur  terme  de  20  anSy 
et  un  auter  moy  disseisîst^  d  ousta  le 
termor j  et  dcoie  seisie^  et  les  tenements 
discendont  a  son  hdre^jeo  ne  purroy 
enter;  et  uneore  le  lessee  pur  terme 
iPans  bienpult  enter ^  pur  eeo  que  il  per 
son  entry  ne  ousta  Vheire  que  est  eins 
per  discent  de  le  f  rankteiiement  que 
est  a  luy  discendus^  mes  solement  * 
elabne  d^avtr  les  tenements  pur  terme 
d?ans^  lequel  n'^est  f  pas  eaqmlsement 
de  lefraiMenement  del  heire  que  est 
eias  per  discent.  Mes  auterment  est  ou 

mon 

*  d2Rme  notin  Ii^  «nd  M.  nor  Rdh. 


ALSO,  if  I  let  unto  a  man  cer- 
taine lands  f<Nr  the  terme  of 
twenty  yeares^andanother  disseisetli 
me,  and  oust  the  termor,  and  die 
seised,  and  the  lands  deseend  to  his 
heire,  I  may  not  enter  ;  and  yet  the 
lessee  foryeares  may  well  enter,  be- 
cause that  by  his  entry  hee  doth  not 
ouste  the  heire  who  is  in  by  diseent 
of  the  freehold  which  is  descended 
unto  him,  but  only  claymethto  haYO 
the  lands  for  terme  of  yeares,  which 
is  no  expulsion  from  the  fnoeholdof 
the  heire  who  is  in  by  discent.  But 

otherwise 

t/ia«not  in    and  M.  ntrRob- 


Lib.  S.  Of  Discents.  Sect.  412. 

tenamt  a  Urme  ie  vie       dia-  otherwise  it  is  vliere  my  tenant  for 
eausa  pntet,  &c.  D  terme  of  life  is  disseised,  cattaa  patef , 

C^c.  (1) 

•«  in^R  ttrme  de  SO  ans.**  It  is  clecre  that  a  discent  shall  not 
JL^  away  the  entrie  of  a  lessee  for  yeares,  as  our  author 
here  saith,  nor  of  a  tenant  by  elegit^  or  tenant  by  statute  merchant^ 
er  such  like,  as  have  bat  a  chattle  and  no  freehold  ;  and  the  reason 
ia»  for  that  by  their  entry  upon  the  heire  by  discent,  they  take  no 
freehold  (which,  as  often  hath  bin  observed,  is  so  much  respected 
in  law)  from  him  ;  but  otherwise  it  is  of  an  estate  for  life,  or  any 
hif^r  estate.  And  as  a  discent  of  a  freehold  and  inheritance  shall 
cakSe  away  the  entry  of  him  that  right  hath  to  a  freehold,  or  inherit- 
ance, so  a  discent  of  a  freehold  and  inheritance  cannot  take  away 
the  entry  of  him  that  hath  bat  a  chattle,  for  that  no  discent  or  dy* 
ing  seised  can  be  of  the  same. 

(2)  A  man  seised  of  an  advowson  in  fee  grants  three  avoyd-  ^^^.^^^ 
aoccs  one  after  another,  and  after  the  church  becommeth  void,  ntiLxi^m- 
and  the  grantor  presents,  and  his  clarke  is  admitted  and  instituted,  ' 
and  after  the  church  becomes  void  againe,  the  grantee  may  pre- 
sent to  th«  second  avoydance,  for  that  he  was  not  put  out  of  the 
poBsessioo  thereof;  for  as  the  lessor  having  the  freehold  and  inherit- 
ance cannot  disseise  his  lessee  for  years,  having  but  a  chattle,  that 
any  discent  may  be  cast  to  take  away  his  entry  (as  Littleton  here 
saith)  ;  so  in  the  said  case  the  grantor  hath  the  franktenement  and 
fee  of  the  advowBon  rightfully,  so  as  he  cannot  make  any  usurpa^ 
tion,  to  gaine  any  estate,  or  to  put  the  grantee  so  out  of  possessioo 
as  that  he  should  not  present,  no  more  than  the  lessee  for  yeares  in 
this  case,  to  enter.    Also  in  respect  of  the  privitie  that  is  betweene 
them,  the  nsnipatioQ  of  the  grantor  shall  not  put  the  grantee  out 
of  possession  for  the  two  latter  avoydsaces.   And  this  was  resolved 
[a]  by  all  the  judges  of  the  court  of  common  pleas,  which  I  my-  Mffik. 
sclfe  heard  and  observed.  m  wi^ui  «or 


Sect  412. 

JTEM^  il  est  dtt  que  si  home  est  A  LSO.it  is  said,  that  if  a  man  be 
ddtit  At  tenements  en  fee  per  oecu-  X\.  seised  of  lands  in  fee  by  oeeu- 
patjon  ea  temps  deguerre^  et  ent  mo-  pation  in  time  of  warre,  and  thereof 
mst  sdrie  en  temps  de  guerre^  et  les  dieth  seised  in  the  time  of  warre, 
tenements  diseendant  a  son  Aore,  Hel  and  the  tenements  diseend  to  his 
diseent  ne  oustera  nsenn  home  de  son  heire,  sneh  diseent  shall  not  oust  any 
ciifry;  et  deeeohomepoitvier  enun  man  of  his  entry;  and  of  thisa  man 
flss  smt  wnbriefe  deoii,  an.  7  £•  i8«    may  see  in  a  plea  upon  a  writ  of 

aiel,  7  E.  ^ 

TnEItoeeufiaHon  en  temfis  de  guerre.** 
JL     Fint,  it  is  necessarie  to  be  knowne,  what  shall  bee  said 
time  cf  peace,  iemfius  pacû  ;  and  what  shall  be  said  tcmput  beUi^  (4iHcaf^ 

Hve 

Uclt,  and  Jd. sad  Boh.  l&cnotinU  and  M.nor  Bob. 


(1)  pec  Note  lia3 


(!2}[BeeXotel89.] 


Lib.  S.   Cap.  6. 


Of  Disceiits. 


Sect.  A 12. 


|»na  1.  Ic  pMeh. 
ttE.9.  kkctr 

féC  tr.  in  TW 
■aur.  Pueh* 

•4jiidicAl»  «onm 
Nfc  IB  TbcMiir. 

fCkii.  Cur.  71.) 
t4X.3.tit.Miro 

moRfttUy  ID  the 
lemdM  Imp- 


êive  guerréC^  Urne  6f  warre.  Teikf^uê  fiacU  e$t  quando  can^  VoAQ  K 
cellaria  ^  aUét  curiét  regiê  sunt  afiertéc^  quibu9  lex  Jiebat  L*^^"* 
cuicunquc  firoutjlcri  conmevit.  And  so  it  was  adjudged  in  the  case 
of  Roger  Mortimer ^Aud of  77^oma«earleof  Lancaster.  Utrùm  terra 
êit  guerrina  necne,  nuturaUter  debet  judicari  fier  recorda  regis^ 
corum^  qui  curias  regis  fier  legem  terrée  custodiunt^  if  gujbernant^ 
sed  non  alio  modo. 

And  therefore  when  the  courts  of  justice  be  q)en,  and  the  judges 
and  ministers  of  the  same  may  by  law  protect  men  from  wrong  and 
violence»  and  distribute  justice  to  all,  it  is  said  to  be  time  of  peace. 
So,  •  when  by  invasion,  insurrection,  rebellions,  or  such  like,  the 
peaceable  course  of  justice  is  disturbed  and  stqpped,  so  as  the 
courts  of  justice  be  as  it  were  shut  up,  et  silent  leges  inter  arma^ 
then  it  is  said  to  be  time  of  warre.  And  the  triall  hereof  is  by 
the  records,  and  judges  of  the  court  of  justice  ;  for  by  them  it 
will  appeare  Whether  justice  had  her  equall  course  of  proceeding; 
at  that  time  or  no,  and  this  shall  not  be  tried  by  jury. 

If  a  man  be  disseised  in  time  of  peace,  and  the  discent  is  cast  in 
time  of  warre,  this  shall  not  take  away  the  entry  of  the  disseisee. 

Item  temfiorefiaciSf  quod  dicitur  ad  differentiam  eorum  qwt  fue^ 
runt  temfiore  belU^  quod  idem  est^  quod  temfiore  guerrino^  quod 
nihil  differt  à  temfiore  jurisy  If  injuriée  ;  est  enim  temfius  injuriée^ 
cum  fuerunt  ofifiressiones  violent éc^  quibus  rests ti  non  fioteat 
disseiéinét  injuste. 

So  as  hereby  it  also  appeareth,  that  time  of  peace  is  tlie  time  of 
law  and  right,  and  time  o£  warre  b  the  time  dl.  violent  oppressioD, 
which  cannot  be  resisted  by  the  equall  course  of  law.  And  there- 
fore in  all  reall  actions,  the  expleas,  or  taking  of  the  profits,  are 
layed  temfiore  fiéuis^  for  if  they  were  taken  temfiore  belU^  they  are 
not  accounted  oif  in  law  (1). 


^Ond*icaiei 


Per  oecufiation.**  Oeeufiation  is  a  word  of  art,  ftnd  signifieth  a 
putting  out  of  a  roan's  freehold  in  time  of  warre  ;  and  it  is  all  one 
with  a  disseisin  in  time  of  peace,  saving  that  it  is  not  so  dangerous 
as  it  appeareth  here  by  Littleton;  and  therefore  the  law  gave  a  writ 
in  that  case  of  occufiavity  so  called,  by  reason  of  that  word  in  the 
writ,  in  stead  of  diâseisivity  in  the  assise  of  novel  disseisin^  if  the  dis- 
seisin had  beene  done  in  Ume  of  peace  ;  whereby  it  appeareth,  hovr 
aptly  both  in  this,  and  in  all  other  places,  Littleton  thorow  his 
whole  booke  speaketh.  But  albeit  occufiattOy  whereof  Littleton  here 
speaketh,  is  used  only  in  the  said  writ  (2)  and  in  none  other,  (that 
I  can  finde  or  remember)  yet  hath  it  beene  used  commonly  in 
conveyances  and  leases*  to  limit,  or  make  certaine  precedent  words, 
as  ad  tunc  in  teniird  if  occufiatione.  But  occufiatio  is  aj^plyed  to  the 
possession,  be  it  lawful!  or  unlawful!  ;  it  hath  also  crept  into  some 
acts  of  parliament,  as  4  A  7.  cafi.  19.  39  £liz.  cafi.  1.  and  others  ; 
and  occufiare  is  âometimes  taken  to  conquer. 


"  Et  de  eeo  home  fioit  vier  en  un  filea  sur  brief  e  de  aiel,  anno  7  E.  2.** 
Hereby  it  appeares,  that  ancient  termes  or  yearcs,  after  the  exam- 
ple <rf  Littleton^  are  to  bee  cited  and  vouched  for  confirmation  of 
the  law,  albeit  they  were  nevér  printed  :  and  that  of  those  yearcs, 

those 


(i)  tSée  J^ote  19a]         (2)  tSeelMê  191.] 


Lib.  3. 


Of  DisGCTts. 


Sect  413« 


tliQBe  especially  of  E.  1,  H.  S.  l:fc.  are  wortky  of  the  reading  and 
observation  ;  a  great  number  of  which  I  have  seene  and  observed, 
which  in  nine  opinioD  doe  give  a  great  light,  not  onely  to  the  under* 
standing  and  reason  of  the  common  law,  (which  Fitzhtràert  either 
saw  not,  or  were  by  him  omitted)  but  also  to  the  true  esqnisition  of 
the  ancient  statutes  made  in  those  times.  ¥et  mine  advice  is,  that 
they  be  read  in  their  time.  For  after  our  studient-  is  enabled  and 
armed  to  set  on  onr  yeare  bookes,  or  reports  of  the  law,  let  him 
reade  first  the  latter  reports,  for  two  causes.  First,  for  that  for 
the  most  part  the  latter  judgements  and  resolutions  are  the  surest, 
and  therefore  it  is  the  best  to  season  him  with  them  in  the  begin* 
ning,  both  for  the  settling  of  his  judgment,  and  for  the  retaining  of 
them  in  memorie.  Secondly,  for  that  the  latter  are  more  facile  and 
easier  to  be  understood  than  tfaie  more  ancient  :  but  after  the  read- 
ing of  them,  then  to  reade  these  others  before  mentioned,  and  all 
the  ancient  authors  that  have  written  of  our  law  ;  for  I  would  wish 
«ir  student  to  be  a  compleat  lawyer.  But  now  to  retume.  .As  it  is  gg-^  y^»^ 
m  case  of  diacent,  so  it  is  in  case  of  presentation,  for  no  usurpation  pm»t, 
in  time  of  warrc  putteth  the  right  patron  out  of  possession,  albeit  Jii'ni.^ 
the  incumbent  come  in  by  institution  and  inducticn  :  and  time  of  v^.  b.  si. 
warre  doth  not  onely  give  privilege  to  them  that  be  in  warre,  but  to 
all  others  within  the  kingdome  ;  and  although  the  admission  and  in- 
stitution be  in  time  of  peace,  yet  if  the  presentment  were  in  time  of 
warre,  it  putteth  not  the  right  patron  out  of  possession. 


[250.  a.]  Sect.  413. 

TTEM,  *quemd  morant  sdrie  (ou 
JL  les  tenements  viendront  a  un  auter 
ftr  sueeesmoti)  f  toUera  Ventre  d'otf* 
cm  person,  &c  ^  Come  de  prelateSj 
Mots^  friors^  deans,  ou  parson  d^es- 
^stj  II  ou  d^aviers  corps  poUtiekCj 
Be.  eoment  que  ils  fueront  xx.  mo* 
rants  seisie,  etxx»  successors,  ceo  ne 
ttUejammesascunhomedesonentrie.^ 

Fhisserradit de diecents  en  lepra* 
dum  ^  chapter. 


ALSO,  that  no  dying  seised 
(where  the  tenements  oome  to 
another  by  siiceession)  shall  take 
away  the  entne  of  any  person,  &e« 
As  ofprelates,  abbots,  priors,  deanes, 
or  of  the  parson  of  a  ehureh,  or  of 
other  bodies  politike,  &e.  albeit 
there  vrere  xx.  dyings  seised,  and 
XX.  'sueeessors,  this  shall  not  put 
any  man  from  his  entrie. 

More  shall  be  said  of  discents  in 
the  next  chapter. 


**  "W^ER  Muccesnan"  This  in  the  common  law  is  applied  only  to 
Jl  bodies  politike,  or  corporate,  which  have  succession  perpe- 
tnall,  and  not  tonaturall  men  :  as  to  a  bishop  and  his  successors,  or 
to  an  abbot,  deane,  archdeacon,  prebend,  parson,  &c.  and  their  sue* 
ccssors,  and  not  to  /.  5.  of  any  other  naturall  body  and  his  succes- 
sors, but  to  him  and  his  heires.  And  the  successor  of  any  of  these 
h  in  the  fiost^  and  the  heire  of  the  naturall  man  is  in  the  fier  ;  and 
lecedcrt  is  derived  of  êuô  and  cedere, 

"  Cor/i* 


7B.S.  S5. 

s  £.  a.  13.  8c  SI. 


pMnotinL-andllnorlloh*  norRoh. 

M  added  in  !«•  and  M.  and  Boh.  $  Ue.  added  L.  and  M.  and  Roh. 

Ciie  giiT.    and^M.  and  Roh.  %  pr99hein  ehe^iire'-'H^hâ^i^ 

*uiPmaene9rp9p»Kta^,  notinL-andM.  tU^fme,  L.  and  M.  and  Boh. 


Lib.       Cap.  6.  OfDiscents.  Sect  413« 

**  Cor/iê  fi^titiquef  C^r/*  Thii  is  a  bcây  to  take  in  saccesaicn, 
framed,  (as  to  that  capacity)  by  poUcie,  and  theieapon  it  »  called 
here  by  Littleton  a  body  pditike  ;  and  it  ig  alao  called  a  corpora- 
tion, or  a  body  incorporate,  because  the  persons  are  made  into  a 
body,  and  are  of  capacity  to  take  and  gnmt,  ficc.  And  this  bodjr 
pdiUke,  or  incorporate,  may  commence,  and  be  established  three 
manner  of  ways,  viz.  by  prescription,  by  letters  patents,  or  by  act 
of  parliament.  Every  body  politike,  or  corporate,  is  either  ecclesi- 
astkall  or  lay  :  ecclesiasdcal,  either  regular,  as  abbots,  priors,  &c. 
or  secular,  as  Inshops,  deanes,  archdeacons,  parsons^  vicars,  Sec. 
lay,  as  malor  and  communaltie,  baylifes,  and  burgesses,  &c  Also 
every  body  politike,  or  corporate,  is  either  elective,  presentative, 
s.  ft.  TS.  ia     coUative,  or  donative.   And  againe  it  is  either  scHnt^  or  aggregate  of 

SSuTfccâvier    iBany  ;  as  you  may  reade  in  the  Third  Part  of  my  Commentaries. 

fSSu*^        And  this  body  politike,  or  corporate,  aggregate  of  many,  is  by  the 

u  net^nl  •.>      ctviliana  called  coUegiam  or  umverdtoè. 


Of  CoatitiuaUCUîine. 


Chap.  7. 


Of  Continuall  Claime.  (1)       Sect.  414. 


f^JTFIjnJAL  elaime  est  |  la 
fj  taa  home  ad  droit  et  title  d'entrer 
en  aseuns  terres  ou  tenements  dont 
**  auter  est  seisie  en  fee,  ou  en  fee 
toile,  ^  cesty  que  ad  title  d'entrer  fait 
eontintuLll  elaime  ales  terres  ou  tene- 
ments  devant  le  morant  seisie  de  cdvy 
fue  dent  les  tenementSy  donques  co- 
mad  file  tid  tenant  momst  ent  seisLf 
d  k»  terres  ou  tenements  diseendront 
a  sen  ftfire,  uneore  poit  celuy  que  a:cott 
fait  ttel  elaime,  ou  son  heire,  enter 
eu  les  terres  ou  tenements  issint  dis- 
etnduSy  per  cause  de  le  continuai 
eltdmefaity  nient  contrisliant  le  dis- 
eemt.  Sicome  en  case  que  home  soit 
iissasiCj  et  le  disseisee  fait  continuai 
éUûme  a  les  tenements  en  la  vie  le 
disseisor,  cornent  que  le  disseisor  devte 
seisie  en  fee,  et  la  terre  discendist  a 
son  heire,  uneore  poit  le  disseisee  enter 
sur  la  possession  le  heire,  nient  oh- 
stani  le  discent*. 


CONTINUAL  clafm  is  where 
a  man  hath  right  and  title  to 
enter  into  any  lands  or  tenements 
whereof  another  is  seised  in  fee,  or 
in  fee  tail,  if  hee  which  hath  title  to 
enter  makes  continuall  claime  to  the 
lands  or  tenements  before  the  dying 
seised  of  him  which  holdeth  the  tene- 
ments, then  albeit  that  such  tenant 
dieth  thereof  seised,  and  the  lands  or 
tenements  descend  to  his  heire,  yet 
may  he  who  hatli  made  such  conti- 
nual claime,  or  his  heire,  enter  into 
the  lands  or  tenements  so  descended, 
by  reason  of  the  continuall  claime 
made,  notwithstanding  the  discent. 
As  ii^  case  that  a  man  bee  disseised, 
and  the  disseisee  makes  continuall 
claime  to  the  tenements  in  the  life 
ofthedisseisor,  although  that  the  dis- 
seisor dieth  seised  in  fee,  and  the  land 
descend  to  his  heire,yetmay  the  dis-* 
seisee  enter  upon  the  possession  of  the 
heire,  notwithstanding  tlie  discent. 


HERE  our  Author  first  dcscribeth  what  a  continuall  claime  is. 
It  is  called  continuum  clameum^  because  at  the  common  law 
it  must  have  beene  made  within  every  yeare  and  day,  as  Littleton 
here  teacheth.    And  yet  if  hee  that  right  hath,  maketh  claime,  and 
the  tcr-tenant  dieth  within  the  yeai'e  and  the  day,  this  claime  though 
rc\e(\       T  i^  «'"ce  *  made  (as  hath  beene  said)  shall  preserve 

L-fiW.   D.J  tijg  ^^Yy  ^  jjjjyj  ^^^^  maketh  the  claime  (I). 

"  M  droit  et  title  d'cnter**  And  yet  in  some  cases  a  continuall 
claime  may  be  made  by  him  that  hath  right,  and  cannot  enter. 

If  tenant  for  years,  tenant  by  statute  staple,  mcrctiaut,  or  elegit, 
be  ousted,  and  he  in  the  reversion  disseised,  the  lessor,  or  he  in  re- 
versioo,  may  enter  to  the  intent  to  make  his  claime,  and  yet  his 
entry  as  to  take  any  profits,  is  not  lawful!  during  the  terme. 
And  in  the  same  manner,  the  lessor  or  he  in  the  reversion  in  tliat 
case  may  enter  to  avoid  a  coUaterall  warranty,  or  the  lessor  in 
that  case  may  recover  in  any  assise.    And  so  (as  some  have  holdcn) 

may 


^firror  can.  i. 
e  IS  b  §  18. 
Bneton  li.  a, 
fo.  4Sf,  434. 
Britton  M7.  k 
ISA.  4. 
FleUfib.6. 
cap.  93,  S3, 
va.  Sect.  4t4« 
Vid.Seet.3fS» 
33  H.  8.  e.  33. 
<»rid.aect.4S. 


Drnrl9 
Com.  374. 
ISH.  7.3.  4. 
JacoUiTt  eaie. 
33  H.  6. 88. 


(  per  added  L.  and  <A). 
un  added  L.  and  IVt 


(l)[SwNt>tcl^2.] 


Vol.  II. 


*       add^a  in  L.  and  M.  ind  Btib. 

[mh-l 

(1)  [Sec  Note  19a] 
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Lib.  3.    Cap.  7. 


Of  Continuall  Claime. 


Sect.  415. 


Vid.  Sect.  448. 
45  K.  3.  SI. 


7  H.  ft.  40.  • 
Coniin.  Claime, 
1  Downckr*s 
«ue.  5  £.4.  4. 
(Plo.  191.».) 
(9  Rep.  106.) 
(1  Rep.  67.  a.) 


may  the  lessor  enter  in  case  of  a  lease  for  li£e»  to  thb  intent,  to 
avoid  a  disccnt,  or  a  warranty. 

If  the  disseisee  make  continuall  claime,  and  the  disseisor  die 
seised  within  the  yeare,  his  heire  within  age,  and  by  office  the 
king  is  intitled  to  the  wardship,  albeit  tlie  entry  of  the  disseisee  bee 
not  lawfull,  yet  may  he  make  continuall  claime  to  avoid  a  discent, 
and  so  in  the  like. 


iBon.  Abr. 


(iBa 
630.) 


BraetonUb.5. 

ro.43a. 

Flettlîb.5. 
cap.  5t,  53. 
29  H.  «.  37. 
OH.  4.  5.8. 
15  S.  4.  S8.  a. 


23  H.  0.37. 


"  Unccre  fioit  celuy  que  fait  tiel  clayme  ou  son  heire  enter.^'  This 
is  to  be  understood  in  this  manner  :  that  if  the  father  make  claime, 
and  the  disseisor  dieth^  and  then  the  father  dieth,  that  his  heire 
may  enter,  because  the  discent  was  cast  in  the  father's  time,  and 
the  right  of  entry  which  the  father  gained  by  his  claime  shall  de- 
scend to  his  heire.  But  if  the  father  make  continuall  claime,  and 
dieth,  and  the  sonne  make  no  continuall  claime»  and  within  the 
yeare  and  day  after  the  claime  made  by  the  father,  the  disseisor 
dieth,  this  shall  take  away  the  entrie  of  the  sonne,  for  that  the 
discent  was  cast  in  his  time,  and  the  claime  made  by  the  father 
shall  not  availe  him  that  might  have  claimed  himselfe.  And  of 
this  opinion  was  on  himselfe  in  our  bookes,  where  he  holdeth 

that  no  continuall  claime  can  avoid  a  discent,  unlesse  it  be  made  by 
him  that  hath  title  to  enter,  and  in  whose  life  the  dying  seised  was. 
See  more  of  this  matter  hereafter,  in  this  chapter,  Sect.  416. 

And  as  here  Littleton  putteth  his  case  of  the  ancestor  and  heire> 
so  it  holdeth  in  all  respects  of  the  predecessor  and  successor. 


(I  Kep.  14.  a.) 


JC^JV*  mesme  le  maner  est^  si  tenant  a 
JlJ  terme  de  vie  alieti  enfee^  celuy 
en  le  reversion  ou  celmj  en  le  remain- 
der poit  enter  sur  Valienee,  Et  si  tiel 
alienee  devie  seisie  de  tiel  estate  sans 
continual  claimefait  a  les  tenements^ 
dtroant  le  morant  seisi  del  alienee^  et 
les  tenementsper  cause  del  morant  seisi 
del  alienee  discendont  *  a  son  /leiVe, 
donques  ne  poit  cduy  en  le  reversion 
ne  celuy  en  le  remainder  enter.  Mes 
t  si  cduy  en  le  reversion  on  cduy  en 
le  remaindet\  que  ad  cause  d^entre  sur 
Valienee^  fait  continual  claime  a  les 
tenements  decant  le  morant  seisie  del 
alienee^  donques  tiel  home  poit  enter 
après  la  mort  Valienee^  auxy  bien 
come  il  ^  puissoit  en  sa  tne 


Sect.  415.  [251.  a.] 

IN  the  same  manner  iCis,  if  tenant 
for  life  alien  in  fee,hee  in  the  re- 
version or  he  in  the  remainder  may 
enter  upon  the  alienee.  And  if  sueh 
alienee  dieth  seised  of  such  estate 
without  eontinuall  claime  made  to 
the  tenements,  before  the  dying  seis- 
ed of  the  alienee,  and  the  lands  by 
reason  of  the  dying  seised  of  the 
alienee  descend  to  his  heire,  then 
cannot  he  in  the  reversion  nor  hee  in 
the  remainder  enter.  But  if  hee  in 
the  reversion  or  in  the  remainder, 
liv'ho  hath  cause  to  enter  upon  the 
alienee,  make  continuall  claime  to 
the  land  before  the  dying  seised  of 
the  alienee,  then  such  a  man  may 
enter  after  the  death  of  the  alienee, 
as  well  as  he  might  in  his  life-time. 

BY 


•  a  9on  heire^al  heire  del  aliène,  L.  and 
M.and  Roh. 
t  «  not  in  L,  and  ^.  Tior.Roh. 


i  puisioit  en^poet  a,  L.  and  M*  and  Boh. 

§  ^c.  L.  and  M. 


Ub.  3. 


Of  Contiauall  Claimc. 


Sect.  416* 


BY  this  it  appeareth,  that  a  continuall  claime  may  be  made  as 
well  where  the  lands  are  in  the  hands  of  a  feoffee,  &c.  by  title/ 
as  in  the  hands  cf  a  disseisor,  abatcx*,  or  intrudor,  by  wrong,  as  be- 
five  hath  beene  noted  (1). 


Sect.  416. 


JTEJIf,  si  terre  âoît  lesse  a  un 
hûtaae  pur  terme  de  sa  Tie,  le  re- 
màmiar  a  un  auier  a  terme  de  vie,  h 
remoinéér  a  la  tierce  enfee^  si  le  te- 
mmmt  a  terme  dévie  aUena  a  un  auter 
em^ecy  et  eduy  en  le  remainder  pur 
terme  de  viefait  continuai  clahne  a  la 
terre  devant  le  morant  seisie  alienee, 
et  puis  r  alienee  morust  seisie*  et  puis 
mpres  cehiy  en  le  remainder  pur  terme 
ieciemorust  devaunt  ascun  eniriefaH 
fer  lui/y  en  ceo  cas  eeluy  en  le  remain- 
der  enj^ee  poit  enter  f  sur  heirc  Valie- 
wte^per  cause  de  continuai  claimefait 
per  luy  que  avoit  le  reinaînder  pur 
terme  de  sa  vie,  pur  ceo  que  tiel  droit 
fue  il  meroU  d?entre,  ^  alera  et  re- 
maindra  a  eeluy  en  le  remainder  après 
hig^  enitmt  que  eeluy  en  le  remainder 
en  fie  $  ne  puissoit  pas  enter  sur  V  alie- 
nee en  fie  durant  la  vie  eeluy  en  le  re- 
mmnàer  pur  terme  de  \\  sa  vie,  et  pur 
eeo**  que  il  ne  puissoit  adonques 
fiâre  continuai  claim*  ff  (Car  nul 
poit  faire  cotiXinuaX  cbum  mes  quant 
Uadtitled*entriej&c.) 


ALSO,  if  land  be  let  to  a  man  for 
terme  of  his  life,  the  remainder 
to  another  for  terme  of  life,  the  re- 
mainder to  the  third  in  fee,  if  tenant 
for  life  alien  to  another  in  fee,  and 
he  in"  the  remainder  for  life  maketh 
eontinu'all  elaime  to  the  land  befoi-e 
the  dying  seised  of  the  alienee,  and 
after  the  alienee  dieth  seised,  and  af- 
ter he  in  the  remainder  for  life  di'6 
before  any  cntrie  made  by  him,  in 
this  case  he  in  the  remainder  in  fee 
may  enter  upon  the  heire  of  the 
alienee,  by  reason  of  the  continuall 
elaime  made  by  him  ^vhieh  had  the 
remainder  for  life,  because  that  such 
right  as  hee  had  of  entrie,  shall  goe 
and  romaine  to  him  in  the  remainder 
after  him,  insomuch  as  ^lee  in  the 
remainder  in  fee  could  not  enter 
upon  the  alienee  in  fee  during  the 
life  of  him  in  the  remainder  for  life, 
and  for  that  hee  could  not  then  make 
continuall  claim.  (For  none  can 
make  continuall  claime  but  ^vhen 
hee  hath  title  to  enter,  &c.) 


^LIEJ^  a  un  auter  en  fee.**    It  is  to  be  observed,  that  a  for-  ^br.  mo.) 


,  feiture  may  be  made  by  the  alienation  of  a  particular  tenant, 
two  manner  of  wayes  ;  either  in  fiais ,  or  by  matter  of  record. 

Jn  paUy  of  lands  and  tenements  which  lie  in  livery  (whereof 
IMtUion  intendcth  his  case)  where  a  greater  estate  passeth  by  li- 
rery  than  the  particular  tenant  may  lawfully  make,  whereby  the 
reversion  or  remainder  is  devested,  as  here  in  the  example  that  Lit- 
FQ'ÇI  hi  ^^^^^  putteth  when  tenant  for  life  alieneth  in  fee,  which 
L-^*^*^*  *^*J  must  bee  understood  of  a  feoffment,  fine,  or  recoverie  by 
consent. 

If  tenant  for  life,  and  hee  in  the  remainder  for  life  in  Littleton^a 
e,  hath  joyned  in  a  feoffment  in  fee,  this  had  beene  a  forfeiture 

of 


Vide  Sect.  581. 
009,010,611. 


(1  Rep.  14.) 

17  EL  Dy".  339. 
16  EL  Dy.  324. 


*  l^c.  added  L.  and  M.  and  Rob. 
f  &c  added  L.  and  M.  and  Roh. 
^  fi«  in  L.  and  M.  and  Rob. 
$  qye  added  in  JL  and  M.  and  Rob. 


I  sa  not  in  L.  and  M.  nor  Roh. 

que  not  ill  L.  and.M.  nor  Roh. 
tt  C      nul  poit  faire  continuai  claim  J  not 
in  L.  and  M.  nor  Roh. 


(1)  [See  Note  104  ] 


Lib.  â.    éap.  Y.       Ôf  Coutiimall  Claime. 


Sect.  415« 


S3B.3. 
Devinai* 
15B.4.9. 
VUe  8m.  608, 


«00,610. 
(iBoU. 


AbKw  654.; 


Cl  Itep.1«.b.) 

MR.  6. 63. 
Tr.SSBI.in 
Informât  de  in- 
tnuîon  Tcn  Ro- 


I  pur  le 
rde  Dnrton 
Burnt,  m»  reMiveJ 
by  the  eoaitof 
•ichequen 
(Port.  399.  b.  1. 
Leo.  40. 1  BoU. 
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•  IS  E.  4. 0. 

SI  B.  3.  Or.  68. 

]4  E.S. 

S  Avow.  117. 


l«B.9.Jdil|r' 

S37.  6  B.  3.  49. 

OB.3.4.  18  E.8. 
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9  H.  5. 14. 
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Boeklev*!  eMe. 

87  B.  3.  77. 

17B.S*7.e. 

39  B.  3. 16. 

S9B.3.S4. 

5  An.  5. 

8  B.  3.  entr. 

eoiif.4S. 

14  £  3. 


t>f  both  their  estates,  because  hee  ia  the  remainder  is  partie^  injun 
riét.  And  so  it  is  if  hee  iu  the  remainder  for  life  had  entred,  aivd 
disseised  tenant  for  life,  and  made  a  feoffment  in  fee,  this  had  beeoe 
a  forfeiture  of  the  right  of  his  remainder  (1). 

A  particular  estate  of  any  thing  that  lies  in  grant  cannot  be  for- 
feited by  any  grant  in  fee  by  deed.  As  if  tenant  for  life  or  yeares 
of  an  advowson,  i*ent,  common,  or  of  a  reversion  or  remainder  of 
land,  by  deed  grant  the  same  in  fee,  this  is  no  forfeiture  of  their 
estates,  for  that  nothing  passes  thereby,  but  that  which  lawfully  may 
passe  ;  and  of  that  opinion  is  Littleton  in  our  bookes.  * 

But  if  tenant  for  life  or  yeares  of  land,  the  réversion  or  remainder 
being  in  the  kii^,  make  a  feoffment  in  fee,  this  is  a  forfeiture,  and  yet 
no  reversion  or  remainder  is  divested  out  of  the  king  ;  and  the  rea- 
son is,  in  respect  of  the  solemnitie  of  the  feoffinei^  by  livery,  tend- 
ing to  the  king's  disherison  (2)^ 

By  matter  of  record,  and  that  by  three  manner  of  waye&  First, 
by  alienation.  Secondly,  by  claiming  a  greater  estate  than  he 
ought.  Thirdly,  by  affirming  the  reversion  or  remainder  to  be  ia 
a  stranger. 

First,  by  alienation  ;  and  that  of  two  sorts,  viz,  by  alienation 
divesting,  or  not  divesting,  the  reversion  or  remainder.  Divesting, 
K%  by  levying  of  a  Rne,  or  sufTcring  a  common  recoverie  of  lands, 
whereby  the  reversion  or  remainder  is  divested  :  not  divesting,  as 
by  levying  of  a  fine  in  fee,  of  an  advowson,  rent,  common,  or  any 
other  thing  that  lieth  in  grant  :  and  of  this  opinion  is  Littleton  in 
our  bockes*.  And  &o  note  two  diversities  :  first,  between  a  grant 
by  fine  (which  is  of  record)  and  a  grant  by  deed  in paU;  and  yet. in. 
this  tliey  both  agree  that  tlie  reversion  or  i^emaindev  in  neitjiqrcaae 
is  divested  :  secondly,  betweene  a  matter  of  record,  as  a  fine,  8çc<. 
and  a  deed  recorded,  as  a  deed  inrolled,  for  that  worketh  no  forfei- 
ture, because  tlie  deed  is  the  origin  all. 

Secondly,  by  claime  ;  and  that  may  be  in  two  soii^i,  either  ex- 
presse or  implycd.  Expresse,  as  if  tenant  for  life  wîU  in  court  of 
record  claime  fee,  or  if  lessee  for  yeares  be  ousted,  and  he  will 
bring  an  assise  ut  de  libei  o  tenemento.  Implyed,  ses  if  in  a  writ  of 
right  brought  against  him  he  will  take  upon  Iiim  to  jo3rne  the  mise 
upon  the  meere  right,  wliich  none  b^t  tenant  in  fee  simple  ought 
to  doe.  So  if  lessee  for  yeares  doe  lose  in  a  firétcifie,  and  will 
bring  a  writ  of  error,  for  error  in  processe,  this  is  a  forfeiture  (3). 

Thirdly,  by  affirming  the  reversion  or  remainder  to  be  in 
a  stranger,  and  that  either  actively  or  passively.  Actively,  L^*^*^'  *^  J 
by  five  manner  of  wayes.  As  first,  if  tenant  for  life  pray  in  aid  of  a 
stranger,  whereby  he  affirmes  the  reversion  to  be  in  him.  Secondly, 
if  he  attume  to  the  grant  of  a  stranger  ;  and  there  note  also  a  diver- 
sitie  betweene  an  atturnement  of  record  to  a  stranger,  and  an  attume- 
ment  in  pait^  for  an  atturnement  in  fiats  worketh  no  forfeiture. 
Thirdly,  if  a  stranger  bring  a  writ  of  entrie  in  caau  firoviso^  and 
suppose  the  reversion  to  be  in  him,  if  the  tenant  for  life  confesse 
the  action,  this  is  a  forfeiture.  Fourthly,  if  tenant  for  life  plead 
covinously,  to  the  disherison  of  him  in  the  revei'sion,  this  is  a 

forfeiture. 


(1)  See  the  observations  on  feoflfments  (2)  See  ant.  233.  b.  note, 
introduced  la  the  notes  to  the  next  chapter.     (3)  [See  Note  19<S.] 
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iiDrfntare.    Fifthlf»  if  a  stranger  bring  an  actkn  of  waste  against  TS^l^H; 


l»eeforIife,andbepleadn»/«».r^.thisb»forfe<t»re;  or  the  LW"^. 

Kkm  1  H.  7, 

3lLe]>.4.b.  iLeo.  . 
S04.  0  Rep.  100.)  * 

Passively,  as  if  tenant  fer  life  accept  a  fine  of  a  stranger,  êur    s  Mar.  Dj.  i4>. 
cmfrMiM  de  droit  come  ceo^  ^c.  for  hereby  he  affirmes  of  record 
the  reversion  to  be  in  a  stranger  (1). 

Littleton  here  speaketh  of  the  forfeiture  of  an  estate  ;  and  here  it  BocUert'cMe. 
is  to  be  knowen,  that  the  right  of  a  particular  estate  may  be  for- 
feited also,  and  that  he  that  hath  buit  a  rig^t  of  a  remainder  or  ré- 
version shall  take  benefit  of  the  forfeiture.  As  if  tenant  for  life 
be  disseised,  and  hee  levie  a  fine  to  the  disseisor,  he  in  the  rever- 
wm  cr  remainder  shall  presently  enter  upon,  the  disseisor  for  the 
Meiture.  And  so  it  is  if  the  lessee  after  theidteseSiiiti  had.  levied  a 
fine  to  a  stranger,  though  to  some  respects  partes  finiè  nihil  kabut" 
runty  yet  it  is  a  forfature  éS  his  right. 

Littleton  here  speaketh  of  an  alienation  in  fee  absolutely,  but  so  it    i3  E.  4. 4, 
IS  if  the  lessee  for  life  make  a  lease  for  any  other  man's  life,  or  a 
gift  in  taile.    If  j1,  be  tenant  for  life,  and  make  a  lease  to  B,  for 
his  life,  and  B.  dieth,  and  the  lessee  re-entrcth,  yet  th^  forfeiture 
rcmaineth. 

If  tenant  for  life  make  a  lease  for  life,  or  a  gift  in  taile,  or  a    (Ant.  202.1». 
imffinent  in  fee,  upon  condition,  and  entreth  for  the  condition  bro-  **" 
ken,  yietthe  forfeiture  remaineth.    Littleton  speaketh  of  an  estate  ent.cohg.30. 
&rlife;  so  it  is  of  tenant  in  taile  ftosaibfUticy  tenant  by  the-  3oÊ.3.'io. 

oonrtesie,  tenant  in  dower,  or  of  him  that  hath  an  estate  tn  him  and  fj^^^fj^ 
hisheires,  4uring  the  life  of  i;  S.  dec  and  .so  of  tenant  '  for  yeares,    48.  a.) 
tenant  by  statute  merchant,  statute  staple,  or  e/f^'iC. 

Littleton  saith,  that  where  the  alienation  in  fee  is  made  to  an- 
other, which  must  be  intended  a  stranger,  for  if  it  be  made  to  him 
in  reversion  or  remainder  it  amounts  to  a  surrender  of  his  estate,  as 
at  large  hath  beene  spoken  in  the  chapter  of  tenant  for  life. 

By  Littleton  it  appeareth,  that  tenant  for  life  in  remainder  may 
enter  for  the  forfeiture  of  the  first  tenant  for  life,  and  that  if  the 
tenant  for  life  in  remainder  make  continuall  claime,  and  the  alienee 
die  seised,  then  may  he  in  the  remainder  for  life  enter  ;  and  if  he 
die  before  he  do  enter,  then  he  in  the  remainder  in  fee  shall  enter, 
because  he  in  the  remainder  in  fee  could  not  make  any  claime  (2)  ; 
and  therefore  the  right  of  entrie,  wliicli  tenant  for  life  in  remainder 
'  gained  by  his  entrie  (3),  shall  goe  to  him  in  the  remainder  in  fee, 
in  respect  of  the  privitie  of  estate  :  and  so  it  is  of  him  in  the  rever- 
sion in  fee  in  like  case,  for  he  is  also  privie  in  estate.  (i  roO.  Abr. 

If  two  joyntenants  be  disseised,  and  the  one  of  them  make  con-  '  *3o.) 
tinuall  claime,  and  dieth,  the  survivor  shall  take  benefit  of  his  con- 
tmuall claime  in  respect  of  the  privitie  of  their  estate. 

But  if  tenant  for  life  make  continuall  claime,  this  shall  not  give 
any  benefit  to  him  in  the  remainder,  unlesse  the  disseisor  died  in 
the  life  of  tenant  for  life,  for  the  cause  abovesaid,  Sectione  414. 

If  tenant  *i  taile,  the  remainder  in  fee  with  garrantie,  have 
judgement  to  recover  in  value,  and  dieth  before  execution  without 

issue, 


(1)  [See  Note  196.3  (3)  The  word  entry  appears  to  be  printed 

(2)  i.  e.  daring  the  life  of  him  in  the  re-  in  this  case  by  mistake,  instead  of  the  word 
nsinder  for  life.  claim,  which  the  context  seems  to  require. 
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issue,  he  in  the  remainder  shall  sue  execution,  for  he  hath  right 
thereunto,  and  is  privie  in  estate. 

In  the  same  manner,  if  a  seigmore  be  granted  by  fine  to  one 
for  life,  the  remainder  in  fee,  the  grantee  for  life  dieth,  he  in  the 
remainder  shall  have  a  fier  quét  êcrvitia^  for  he  hath  right  to  the 
remainder,  and  is  pi^vie  in  estate.  Here  also  it  appeareth,  that 
none  can  make  continuall  claime,  but  he  that  hath  right  to  enter. 


Sect  417. 


E8  est  a  veier  a  toy  (mm  JUs) 
cornent  et  en  quel  manner  tiél 
continual  claime  serra  fait:  et  ceo 
Jnen  apprender^  trois  choses  sont  a 
intenéer.  La  1.  chose  esty  si  home  ad 
cause  d^entre  en  ascuns  terres  ou  te- 
nements  que  sont  en  divers  inlles  deins 
un  mesme  countie^  s*il  enter  en  un 
parcel  de  les  terres  ou  tenements  que 
sont  en  un  viUe^  en  nosme  de  touts  ses 
terres  ou  tenements  as  queux  il  ad 
droit  d^enter  deins  touts  les  viUes  de 
mesme  le  countie;  *  per  tid  enMe  il 
avéra  auxy  bone  possession  et  seisin 
de  f  touts  terres  ou  tenements  dont  il 
ad  tille  d^entrie^  sicome  il  avoit  enter 
^  en  fait  en  cheseun  parcel  :  et  ceo 
semble  grand  reason. 


BUT  it  is  to  be  seene  of  thee  (my 
son)  how  and  in  what  manner 
sueh  eontinuali  olaime  shall  be  made: 
and  to  learne  this  wel,  three  things 
are  to  be  understood.  The  first  thinç 
is,  if  a  man  hath  eause  to  enter  into 
any  lands  or  tenements  in  divers 
townes  in  one  same  countie,  if  he 
enter  into  one  parcell  of  the  lands  or 
tenements  which  are  in  one  towne, 
in  the  name  of  all  the  lands  or  tene- 
ments into  the  whieh  he  hath  right 
to  enter  within  all  the  townes  of  the 
sameeountie;  by  sueh  entrie  he  shall 
have  as  good  a  possession  and  seisin 
of  all  the  lands  and  tenements  where- 
of he  hath  title  of  entrie,  as  if  hee  had 
entred  in  deed  into  every  parcell  : 
and  this  seemeth  great  reason. 


sjfc'i*' "  Qi^  home  ad  came  entrer  en  ascuns  terres  ou  tenements^  t^c.'* 
2  intt.ns.  It  is  not  sufficient  to  tell  one  geoerally  what  he  should  doe, 

(^u^'.bo  direct  him  hoi;^  and  in  what  manner  he  shall  doe  it,  as  Lie- 

iu'ligS*  mST     '^^'^  doth  ii^  t*^»  piace.    And  here,  the  gcnerall  rules  of  our  au- 
14&  i5Eiiz!  *      thor  are  to  bee  understood,  that  the  entrie  of  a  man,  to  re-  r^rQ  u  1 
S^'Êiri'if"         continue  his  inheritance  or  freehold,  must  ensue  his  action  \,^*>^'  D*  J 
ArundeU**  eaie.      for  recoverie  of  the  same.    As  if  three  men  disseise  me  severally  of 
three  severall  acres  ofland,  being  all  in  one  countie,  and  I  enter  in  one 
acre,  m  the  name  of  all  the  three  acres,  this  is  good  for  no  more  but 
for  that  acre  which  I  entred  into,  because  each  disseisor  is  a  severall 
tenant  of  the  freehold,  and  as  I  must  have  severall  actions  against 
them  for  the  recoverie  of  the  land,  so  mine  entrie  must  be  severall. 

And  so  it  is  if  one  man  disseise  mee  of  three  acres  of  ground,  and 
Jetteth  the  same  severally  to  three  persons  for  thcg^  lives,  t^'c. 
a     360  there  the  entrie  upon  one  lessee,  in  the  name  of  the  wSCle,  is  good 

(1  RoU.  Abr. .  for  no  more  than  that  acre  tkat  he  hath  in  his  possession.  But  if 
Olio.  51.)  the  disseisor  had  letten  severally  the  said  three  acres  to  three  per- 

sons for  yearcs,  there  the  entrie  upon  one  of  the  lessees,  in  tlie 

name 

•  et  added  in  L.  and  M.  and  Boh.  ♦  en  fait  not  in  L.  and  M.  nor  Boh. 

t  touts-^tieit,  L.  and  M  and  Koh- 
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name  of  all  the  three  acres,  shall  recontinue  and  revest  all  the 
three  acres  in  the  disseisee,  for  that  the  disseisee  might  have  had 
one  assise  against  the  disseisor,  because  he  remained  tenant  of  the 
freehold  for  all  the  three  acres,  and  therefore  one  entrie  shall 
serve  for  the  whole. 

If  one  disseise  me  of  one  acre  at  one  time,  and  after  disseise  me  4?ii. 
of  another  acre  in  the  same  countie  at  another  time,  in  this  case  3éM.s.s7. 
mine  entrie  into  one  of  them  in  the  name  of  botli  is  good  :  for  that  ^  ^  P**  ^ 
cue  assise  might  be  brought  against  him  for  both  disseisins. 

But  if  I  enfeoffe  one  of  one  acre  of  ground  upon  condition,  and  UJ?'^'^'' 
at  another  time  I  enfeoffe  the  same  man  of  another  acre  in  the  same  is  eL  337. 
countie  upon  condition  also,  and  both  the  conditions  are  broken,  an 
entrie  into  one  acre  in  the  name  of  both  is  not  sufficient,  for  that 
I  have  no  right  to  the  land,  nor  action  to  recover  the  same,  but  a 
bare  title,  and  therefore  severall  entries  must  be  made  into  the 
same,  in  respect  of  the  sevei*all  conditions.  But  an  entrie  in  one 
part  of  the  land,  in  tlie  name  of  all  the  land  subject  to  one  condi- 
tion, is  good,  although  the  parcels  be  severall,  and  in  severall 
townes.  And  so  note  a  diversitie  betweene  severall  rights  of  entrie, 
and  severall  titles  of  entrie,  by  force  of  a  condition  (1). 


"  Dein9  mesme  la  countie.*^  For  if  the  lands  lye  in  severall 
counties  there  must  be  severall  actions,  and  consequently  severall 
entries,  as  hath  beene  said. 

"  £n  noêtne  de  tout  y  Wc."  If  one  disseise  me  of  two  severall 
acres  in  one  countie,  and  I  enter  into  one  of  them  generally,  with- 
out saying.  In  the  name  of  both;  this  shall  revest  only  that  acre 
wherein  entrie  is  made,  as  hath  beene  said;  and  that  is  proved  by 
our  bookes,  which  say,  that  if  I  bring  an  assise  of  two  açres,  if  I 
enter  into  one  hanging  the  writ,  albeit  it  shall  revest  that  only  acre, 
yet  the  writ  shall  abate. 

**  Dont  il  ad  title  d^entrie.^^  Here  in  a  large  sense,  title  of  en- 
trie is  taken  for  a  right  of  entrie. 


s  H.  7. 7. 

4  E.4.19. 
IS  £.4.  u.t. 
(Ant.  53. 
180.h.) 

(10  Rep.  Lwn- 
pet*9  case.) 
(Plo.  Com.  91.) 


(9  nep.  136.  K) 

[253.  a.]  ,  Sect.  418. 

A  (8  Rep.  31.) 

FOR  if  aman  will  enfeoiSe  another 
without  deed  of  certaine  lands  or 
tenements  vrhieh  he  hath  in  many 
townes  in  one  countie,  and  he  will 
deliver  seisin  to  the  feoffee  of  parceil 
of  the  tenements  within  one  towne  in 
the  name  of  all  the  lands  or  tenements 
which  he  hath  in  the  same  towne,  and 
in  other  townes,  &e.  all  the  said  tene- 
ments, &e.  passe  by  force  of  the  said 
livery  of  seisin  to  him  to  whom  sucli 
feoffment  in  such  manner  is  made, 

and 


Ê^AR  si  home  voile  enf  coffer  un 
fj  outer  sans  fait  de  certaine  terres 
w  tenements  que  il  ad  deins  plnsours 
tSks  en  un  countie^  et  il  voile  Iroerer 
$ei$malfeoffee  de  parcel  de  tenements 
ieins  un  rnlle  en  nosme  de  touts  les 
terres  ou  tenements  que  il  ad  en  mesme 
levilie^  et  en  les  auters  villes,  &c. 
touts  les  dits  tenements^  &c.  passont 
fer  force  de  le  dit  Uvery  de  seisin  a  ce- 
lug  a  que  tielfeoffement  en  tiel  maner 
f^fcAt^  et  uneore  celuy  a  que  tiel 

Uvery 


(1)  [See  Note  197} 
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Ucûry  ieèàsinfnUfaitj  n^avoU  droit 
*  en  touts  ha  terres  ou  tenements  en 
touts  les  villes^  mes  per  cause  de  livery 
de  sdsinfait  de  pared  de  les  terres  ou 
tenements  en  un  ville  :  à  multo  for- 
tiori, tt  semble  bone  reason  que  quant 
home  ad  Htk  d^entrer  en  les  terres  ou 
tenements  en  divers  viUes  ddns  un 
mesme  county^  devant  aseun  entry  per 
luyfttUy  que  per  Ventry  fait  per  luy 
en  pared  de  les  terres  en  un  ville^  en 
le  nosme  de  touts  les  terres  d  tene^ 
ments  asqueux  il  ad  title  d'enter  deins 
mesme  le  eountie^  ceo  f  vest  un  sdsin 
de  touts  en  (uy,  d  per  tiel  entry  il 
ad  possession  d  seisin  en  fait,  sicome 
il  avait  enter  en  ehescun  parcel,  &c. 


and  yet  hee  to  whom  suoh  lireiy  of 
seisin  was  made  hath  no  ri^ht  in  all 
the  lands  or  tenements  in  all  the 
townes,  but  by  reason  of  the  lirery  of 
seisin  made  of  parcellof  the  lands  or 
'  tenements  in  one  towne  :  à  muUo 
fortiori,  it  seemeth  good  reason  that 
when  a  man  hath  title  to  enter  into 
the  lands  or  tenements  in  divers 
towncs  in  one  same  county,  before 
entry  by  him  made,  that  by  the  entry 
made  by  him  intopareell  of  the  lands 
in  one  towne,  in  the  name  of  all  the 
lands  and  tenements  to  whieh  he  hatii 
title  to  enter  within  the  same  eonnty, 
this  shall  vest  a  seisin  of  all  in  him, 
and  by  such  entry  hee  hath  possession 
and  seisin  in  deed,  as  if  he  had  entred 
into  every  parcell. 


5§  am-'m!  T^HIS  is  evident,  but  here  is  a  diversity  betweene  a  feofT- 

X  ment  and  an  entry  ;  for  a  man  may  make  a  feoftment  of  lands 
in  another  county,  and  make  livery  of  seisin  within  the  view,  albeit 
he  might  peaceably  enter  and  make  actuall  livery  ;  and  so  may  he 
shew  the  recognitors  in  an  assise  the  view  of  lands  in  another 
county  ;  but  a  man  cannot  make  an  entry  into  lands  within  the 
(•)vkusect.  view  where  he  may  enter  without  any  feare  (for  it  is  (*)  one  thing 
next  following.  invest,  and  another  to  devest),  as  hereafter  shall  be  said  in  the 

Section  next  following. 

m  Sect  438.  **     multè  fortiori,^*   Or  à  minore  ad  majua^  is  an  argument  fre- 

quent in  our  author,  and  in  our  bookes,  the  force  of  argument  in 
this  place  standing  thus  :  if  it  be  so  in  a  feoffment  passing  a  new- 
right,  much  more  it  is  for  the  restitution  of  an  antient  right,  as  the 
worthier  and  more  respected  in  law,  which  holdeth  affirmatively,  as 
our  author  here  teacheth  us. 

The  three,  (^r.)  in  this  Section  need  no  explication. 


Sect.  4 

TT  E  second  clwse  estaentender,que 
m  À  si  lume  ad  title  d* enter  en  ascuns 
terres  ou  tenements,  s'Uns  osast  enter 
en  mesmes  les  terres  ou  tenements,  ne 
en  aseun  parcel  de  ceo  per  doubt  de 
battery,  ou  per  doubt  de  mayhem,  ou 
per  doubt  de  mort,  sHlalast  d  approeh 
auxy  près  les  tenements  come  il  osast 

pur 

*  en^a,  L.  ind  M.  and  Roh. 


9.  [2SS.  b.] 

THE  second  thing  to  be  under^- 
stood  is,  that  if  a  man  hath  title 
to  enter  into  any  lands  or  tenements, 
if  he  dares  not  enter  into  the  same 
lands  or  tenenjients,  nor  into  any 
pareell  thereof  for  doubt  of  beating^ 
or  for  doubt  of  mayming,  or  for 
doubt  of  death,  if  he  goeth  and 

apfNToaeh 

*veê(-^8f,  U  and  M.  and  Roh. 


lib.  3. 


Of  C<HitmuaIl  Claimc. 


Sect.  419. 


fsr  fM  dùuhî^  et  daime  per  parol  Its 
taiements  estre  lea  soens^  maintenant 
per  tiel  eUrinUy  U  ad  un  possession  et 
idmi  en  les  tenements^  auxy  Men 
tsme  *  I  H8t  enter  en  fait^  cornent 
fMe  S  tCatxrit  un  que  possession  ou 
mtm  de  mesme  Us  f  terres  ou  tent- 
iMxto  demnt  le  Ht  claime. 


approach  as  neere  to  the  tenement 
as  hce  dare  for  such  doubt,  and  by 
word  clairae  the  lands  to  bee  his, 
presently  by  such  claime  he  hath  a 
possession  and  seisin  in  the  lands,  as 
well  as  if  he  had  entred  in  deed,  al- 
though hee  never  had  possession  or 
seisin  of  the  same  lands  or  tenements 
before  the  said  claime. 


HSRE  is  to  be  observed,  that  every  dcubt  or  feare  b  not  suffi- 
cient, for  it  roust  concerne  the  safety  of  the  person  of  a  man, 
«nd  not  his  houses  or  goods  ;  far  if  hee  feare  the  burning  of  his 
luxuesy  or  the  taking  away  or  spoiling  of  his  goods,  this  is  not  suf- 
ficient, because  hee  may  recover  the  same,  or  dammages  to  the 
value  without  any  corporall  hurt. 

Again,  if  the  feare  do  concera  the  person,  yet  it  must  not  bee  a 
vAJoe  feare,  but  such  as  may  befall  a  constant  man  ;  as  if  the  ad- 
verse partie  lie  in  wait  in  the  way  with  weapons,  or  by  words  me- 
nace to  beat,  mayhem,  or  kill  him'  that  would  enter  ;  and  se  in 
pleading  must  hee  shew  some  just  cause  of  feare,  for  feare  of  it 
wàXé  is  intemall  and  secret.  But  in  a  speciall  verdict,  if  the  jurors 
doe  finde  that  the  disseisee  did  not  enter  far  feare  of  corporall  hurt, 
diis  ia  sufficient,  and  shall  be  mtended  that  they  had  evidence  to 
prove  the  same.  TaMê  enim  debet  ene  metue  qui  cadere  fioteat  in 
•virtan  constantem,et  qtd  in  se  çontinet  mortis  fiericulum^  et  corfioriê 
cruciatunu  Et  nemo  tenetur  se  infortuniis  et  ficriculis  ev/ionere. 

And  it  seemeth  that  feare  of  imprisonment  is  also  sufficient,  for 
SQch  a  feare  sufficeth  to  avoid  a  bond  or  a  deed  ;  for  the  law  hath 
a  speciall  regard  to  the  safety  and  liberty  of  a  man.  And  imprison- 
ment is  a  corporall  dammage,  a  restraint  of  liberty,  and  a  kind  of 
captivity.  But  see  in  the  Second  Part  of  the  Institutes,  W.  2.  ca/i,  49, 
a  notable  diversity  betweene  a  daime  or  an  entry  into  land,  and  the 
avoidance  of  an  act  or  deed  for  feare  of  battery. 

Per  tiel  ciaime  il  ad  un  fiOMsnon  et  serein^  i^c."  Here  is  to  be 
observed,  that  there  be  two  manner  of  entries,  viz.  an  entry  in 
deed,  and  an  entry  in  law.  An  entry  in  deed  is  sufficiently  knowne. 
An  entry  in  law  is  when  such  a  claime  is  made  as  is  here  expressed, 
which  entry  in  law  is  as  strong  and  as  forcible  in  law  as  an  entry  in 
deed,  and  that  as  well  where  the  lands  are  in  the  hands  of  one  by 
title  as  by  wrong.  And  therefore  upon  such  an  entry  in  law  an  assise 
doth  tie,  as  well  as  upon  an  entry  in  deed,  and  such  an  entry  in  law 
diall  avoid  a  warranty,  &c. 

Bnt  here  ia  a  diversity  to  be  observed  betweene  an  entiy  in  law 
and  an  entry  in  deed,  for  that  a  continoall  claime  of  the  disseisee 
being  an  entry  in  law  shall  vest  the  possession  and  seisin  in  him  for 
hia  advantage,  but  not  for  his  disadvantage.  And  therefore  if  the 
disseisee  bring  an  assise,  and  hanging  the  assise  he  make  continuall 

claime, 


Vide  the  Sect. 
piYOediiif* 
(S  RolL  Abr.  1S4. 
S  but.  483.) 
7  E.  4.  21. 
SQ  U.  0.  5. 


(9  Rep.  1  J.)' 
39  £.3.  3«. 
11  R.S.tiU 

1SII.4.  19,20. 


Bnct.lib.S. 
fol.  10.  t>. 
Britton  fol.  19.  M, 
Fieu  lib.  3.  Câp.  7. 
and  lib.  a.  ain,  54. 
49  £.3. 14. 
14  H.  4. 13. 
39  Am.  11. 
11  H.0.51. 

38  H.  0.  27. 

39  H.6.36.S. 
90  H.0.S8. 

4  B.  4.  17. 
13  J£.  4.  7. 
a8M.tt.8. 
41  E.  3.  9. 
IIH.4.6.8  Aafc3«. 
rid.  Sect.  434. 
W.  a.  cap.  49. 
13  H.4.duivsaO. 
Vid.  Sect.  378. 


llH.d.fl. 
(FM.  256.  b.) 


Vid.Seet.44S. 
PL  Com.  93.  in 
Aai.defredi- 
fbrae.  Thenftrrafl 


ofMoiiykMrii 


•  «  net  ill  Lfc  aad  M.  nèir  Boh.  f /emf«  ounot  inL.  tiidM.andBo||. 
Vol.  It  IB 


Lib.  3.   Cap.  7.        Of  Continuall  Claime.         Sect.  420,  421. 


claime,  this  shall  not  abate  the  assise,  but  he  shall  recover  dam- 
mages  from  the  beginnmg  ;  but  otherwise  it  is  of  an  entry  in  deed. 
See  more  of  this  matter  after  in  this  chapter,  Sect.  423. 


Sect. 

jr^r  que  la  ley  est  tid,  \l  est  him 
Jjj  prove  per  un  plee  d*un  assise  en 
le  liver  d'^assise^  an.  3S  S.  p.  *  32, 
le  tenor  de  quel  ensuist  en  tiel  forme. 
En  le  county  de  Dorset,  decant  les 
justices^  trove  fuit  perverdiet  d^assise^ 
que  le  plaintife  que  avoit  droit  per 
diseent  de  heritage  d'aver  les  tene- 
ments mis  en  plaint,  al  temps  del  mo- 
rant  son  ancester  fuit  demurrant  en 
U  ville  ou  les  tenements  fueront^  f  et 
per  parolx  claime  les  tenements  enter 
ses  vicines,  mes  pur  doubt  de  mort  il 
n^osa  approcher  les  tenements,  mes 
port  Vassise,  et  sur  cest  matter  trove, 
agard  fuit  que  il  recovera,  f?c. 


420.  [254.  a.3 

A  ND  that  the  law  is  so,  it  is  well 
proved  by  a  plea  of  an  assise  in 
the  booke  of  assises,  an.  38  £.  3. 
p.  32,  the  tenor  whereof  followeth 
in  this  manner.  In  the  county  of 
Dorset,  before  the  justices,  it  was 
found  by  verdict  of  assise,  that  the 
plaintiff  which  had  right  by  diseent 
of  inheritance  to  have  the  tenements 
put  in  plaint,  at  the  decease  of  his 
ancestor  was  abiding  in  the  towne 
where  the  tenements  were,  and 
by  parol!  claimed  the  tenements 
amongst  his  neighbours,  but  for 
feare  of  death  hee  durst  not  ap- 
proach the  tenements,  but  bringeth 
his  assise,  and  upon  this  matter 
found,  it  was  awarded  that  he  should 
recover,  &c. 


3t  Asa.  !>.  23. 


HERE  it  appeareth  that  our  booke  cases  are  the  best  proofes 
what  the  law  is,  jirgumentum  ab  authoritate  eat  fortiadmunt 
in  lege.  And  for  proofe  of  the  law  in  this  particular  case,  Littleton 
here  citeth  a  case  in  38  E.  3.  but  it  is  misprinted,  for  the  originall, 
according  to  the  truth,  is  in  the  Booke  of  Mmes,  38  E.  3.  p.  23,  and 
not  /Uacito  '32f  for  there  be  not  so  many  pleas  in  that  yeare.  And 
after  the  example  of  Littleton,  booke  cases  are  principally  to  be 
cited  for  deciding  of  cases  in  question,  and  not  any  private  opinion, 
teste  mcifiso.  More  shall  be  said  of  the  matter  implyed  in  this 
Section  in  the  next  following. 


Sect.  421. 


tierce  chose  est  a  entender  deins 
quel  temps^  d  per  quel  temps  le 
claime  que  est  dit  continual  claime  ser- 
vera  et  aidera  celuy  que  fist  \e  claime, 
et  ses  heires^  Et  quant  a  ceo  est 
ascavoir,que  celuy  que  ad  title  d*enter, 
quunt  il  voiet  faire  son  claime^  si  il 
csast  approacher  la  terre,  donques  il 

covient 


THE  third  thing  is  to  knowwith- 
in  what  time  and  by  what  time 
the  claim  which  is  said  continuall 
claime  shall  serve  and  aid  him  that 
maketh  the  claime,  and  his  heires. 
And  as  to  this  it  is  to  be  understood, 
that  hee  which  hath  title  to  enter^ 
when  he  will  make  his  claime,  if  hee 

dare 


«  p.  33,  not  in  L.  and  M.  nor  Roh.  t  et  per  quel  tempi  not  in  L.  and  M.  ner  Roh. 

t  i^c.  added  L.  and  M.  and  Bobw 


Lai.  3. 


Of  Continuall  Claimc. 


Sect.  422. 


ement  aler  a  la  terre,  ou  a  parcel  dare  approach  the  land,  then  he 

de  eeo,  *  et^aire  son  elaime  ;  et  s^il  ought  to  goe  to  the  land,  or  to  par- 

n^osast  approcher  la  terre  pur  douht  cell  of  it,  and  make  his  elaime;  and 

OS  pavar  de  batterie^  ou  mayhem^  ou  if  hee  dare  not  approach  the  land  for 


ty  donqms  coirient  a  Ivy  dealer  et  doubt  or  feare  of  beating,  or  maim 
approcher  auxy  près  come  il  osastvers  ing,  or  death,  then  ought  hee  to  goe 
la  ferre,  ou  parcel  de  ceo,  f  a  faire  and  approch  as  neere  as  hee  dare 
mm  elatfne.  to^irai-ds  the  land,  or  parcell  of  it,  to 

make  his  elaime. 

g^OFI£J\rr  a  luy  d'aller  et  afifirocher  auxifire9,  tsTc."  By 
\y  this  it  should  seeme,  that  by  the  authority  of  our  author,  if 
the  disseisee  commeth  as  neere  to  the  land  as  he  dare,  ficc.  and 
maketh  his  elaime,  this  should  be  sufficient,  albeit  he  be  not  within 
the  Tiew. 

And  the  great  authoritie  of  the  booke  *  in  9  H.  4.  (being  by  H.4.5. 
the  whole  court)  is  not  against  this  ;  for  that  case  is  put  where  there 
is  no  such  feare,  as  here  our  author  mentioneth,  in  him  that  makes 
roCil    K  ~l      continuall  elaime,  and  then  he  that  makes  the  continu- 
L^**       J  all  elaime  ought  to  bee  within  the  view  of  the  land  ;  and 
therefore  the  authoritie  of  this  booke,  as  it  is  commonly  conceived, 
is  not  s^ainst  the  opinion  of  our  author  in  the  point  aforesaid.  But 
then  it  is  further  objected,  that  the  said  Ifebke  is  against  another 
opinion  of  our  author  in  this  Section,  viz.  that  where  there  is  no 
fieare,  &c  hee  that  maketh  a  continuall  elaime  *  ought  to  go  to  the    •  n  h.  ft.  si. 
land  or  to  parcell  thereof  to  make  his  elaime,  and  therefore  in  that  JSJ^jJ^iT* 
\  he  cannot  make  a  elaime  within  the  view  of  the  land.    To  this 


k  is  answered,  that  where  a  continuall  elaime  shall  devest  any  estate 
in  any  other  person  in  any  lands  or  tenements,  thére,  as  it  hath  2nt3f.**' 
beene  said,  he  that  maketh  the  elaime  ought  to  enter  into  the  land,  .  Am.s«.) 
or  some  part  thereof,  according  to  the  opinion  of  our  author  :  but 
where  the  elaime  is  not  to  devest  any  estate,  but  to  bring  him  that 
maketh  it  into  actual  possession,  there  a  elaime  within  the  view 
snfficeth  ;  as  upon  a  discent,  the  heire  having  the  freehold  in  law 
may  elaime  land  within  the  view  to  bring  himselfe  into  actual  pos- 
session, and  in  that  sense  is  the  opinion  of  Hull  and  the  court  to  be 
intended.    Et  He  de  similibusi    But  yet  the  entry  into  some  parcell    Tid  Sect  vrr. 
in  the  name  of  the  residue  is  the  surest  way  (1). 


Sect.  422. 


ETMson  adversarie  que  oeeupia  le 
terrCyinoirust  seisie  enfeCy  ou  en 
fee  iailey  dans  Van  et  le  jour  après 
iid  dainiy  per  que  les  tenements  dis- 
tendant  a  son  fits  come  heire  a  luy  y 
WBCorepoit  cduy  que  fist  le  claimt 
tuhtr  sur  le  possession  le  hdre,  t  &c. 


AND  if  his  adversary  who  occu- 
pieth  the  land,  dieth  seised  in 
fee,  or  in  fee  taile,  within  the  yeai'e 
and  a  day  after  sueh  elaime,  where- 
by the  lands  descend  to  his  sonne  as 
heire  to  him,  yet  may  hee  which 
make  the  elaime  enter  upon  the 
possession  of  the  heire,  &e.. 


*  a  added  in  L.  and  M.  and  Rob. 
t  a— L.  and  M.  and  Roh. 

(I)  [See  Note  198.] 


i  C^c.  not  in  L»  and  M.  nor  Roh. 


Lib.  3.    Cap.  7. 


Of  Continuall  Claime. 


Sect.  4.23 


Vid.  Seeu  385. 
4SN  9  H.  4.  5. 
14  II.  4.  30. 
7  E.3.  3T. 
PU  Com.  350, 
857.  307. 
Mirror,  ea]>>  S. 

C  18. 

liritton  fbl.  45* 
b.&  120. 


(Post.  SOS.  a.) 


(Ant.  130.  b.) 


Vid.  Sett.  385. 


•*  XliB/JV^S  l*an  et  le  jour:'  It  îs  to  bee  observed,  that  the  kiw 
JU  in  many  cases  hath  limited  a  yeare  and  a  day  to  be  a  legSLll 
and  convenient  time  for  many  purposes.  As  at  the  common  la,w, 
upon  a  fine  or  finall  judgement  given  in  a  writ  of  right,  tlie  party 
grieved  had  a  ycare  and  a  day  to  make  his  claime.  So  the  wife 
or  heire  hath  a  yeare  and  a  day  to  bring  an  appeale  of  death.  If" 
a  villeine  remained  in  ancient  demesne  a  yeare  and  a  day,  he  is 
rivileged.  If  a  man  be  wounded  or  poysoned,  &c.  and  dietli. 
t'lircof  within  the  yeare  and  the  day,  it  is  felony.  By  the  an- 
tient  law  if  the  feolfee  of  a  disseisoi*  had  continued  a  yeare  and 
a  day,  the  entry  of  the  disseisee  for  his  negligence  had  beene  taken 
away.  After  judgement  given  in  a  reall  action,  the  plaintife  within 
the  yeare  and  the  day  may  have  a  habere  f^cia^  êetHnam,  and  in  an 
action  of  debt,  &c.  a  capia&yjieri/acia»t  or  a  levari  Jkcimê.  A  pro- 
tection shall  be  allowed  but  for  a  yeare  and  a  day,  add  no  longer» 
and  in  many  other  cases. 

But  this  time  of  a  yeare  and  a  day  in  case  of  continuall  claime 
is,  since  our  author  wrote,  altered  by  the  said  statute  of  33  8. 
ca.  3â,  as  before  it  appeareth. 


Ik^W  JiS  en  ccst  cos  après  Van  el  le 
W  f  M  jour  que  liel  claimef uitfaity  *  si 
le  pere  donques  morust  seisiademaine 
procheine  après  Van  et  lejour^  oti  f  im 
anierjoui^apres^  &c*  donques  ne  poit 
celuy  'quejist  le  clame  entrer  :  et  pur 
ceo  si  celuy  quejist  le  claime  voit  estre 
sure  a  touts  temps  que  son  entre  ne 
serra  toll  per  tieldiscenty&cil  covimt 
a  Ivy  que  deins  Van  et  le  jour  après  le 
primer  claime  \fait^  défaire  un  ou- 
ter claime  en  le  forme  avantdit^  et 
deins  Van  et-  le  jour  après  le  second 
claime  ll/aft,  défaire  le  tierce  claime 
en  mesme  le  manerj  et  ddns  Van  et 
le  jour  de  le  tierce  claime  défaire  un 
ailler  claime^  et  issint  ouster^ c^est  as- 
cavoir^  défaire  un  claime  deins  eties- 
cmi  an  etj  our  procheine  après  chescun 
claimef  ait  durant  la  vie  son  adver- 
sarie^  et  donqties  a  quecunques  temps 
que  son  adversarie  nwrust  seisî^  son 
enlrie  ne  serra  toile  per  nul  tiel  dis- 
cent.   Et  tiel  claime  en  tiel  maner  ^ 

fait, 

•  il  nul  anter  clm^me /uist  fait,  added  in  L. 
and  M.  and  Roh. 
f  a  added  in  L»  and  M.  and  Roh. 


423.  [255.  a.3 

BUT  in  this  ease  after  the  yeare 
and  the  day  that  such  claime  was 
made,  if  the  father  then  died  seised 
the  morrow  next  after  the  yeare  and 
the  day,  or  any  other  day  after,  &e. 
then  cannot  hee  whieh  made  the 
elaime  enter  :  and  therefore  if  hee 
whieh  made  the  claime  will  be  sure 
at  all  times  that  his  entrie  shall  not 
be  taken  away  by  such  discent,  &.e. 
it  behoyeth  him  that  within  the 
yeare  and  the  day  afler  the  first 
claime  made,  to  make  another 
claime  in  forme  aforesaid,  and  with- 
in tlie  yeare  and  the  day  after  the 
second  claime  made,  to  make  the 
third  claime  in  the  same  manner, 
and  within  the  yeare  and  the  day 
after  the  third  claime  to  make  all- 
other  claime,  and  so  orer,  that  is  to 
say,  to  make  a  claime  within  eyerie 
yeare  and  day  next  after  cverie 
claime  made  during  the  life  of  his 
adversarie,  and  then  at  what  time 

soever 

i  fait  not  in  h.  and  M.  nor  Roh. 
I  fait  not  in  L.  and  M.  nor  Roh. 
$  tPetire  added  in  L.  and  M.  and  Rob. 


Lib.  3. 


Of  Continual!  Claimed         Sect.  424,  425. 


faiU  est  films  tammunement  prise  et  loeyeF  his  advenorie  dieth  seiied, 
m&amt  Cmffftttol  Clame  ét  bey  que  hie  entrie  shall  Mt  be  taken  airay 
^st  k  cltàme.  by  any  discent.   And  sueh  claiise 

in  such  manner  made,  is  most  com* 
monly  taken  and  named  Centinuall  Claime  of  him  ^rhich  maketh  the 
elaime^&e» 

ITistobe  observed,  that  the yeare  and  the  day  shall  bee  account-  SîtfSw*' 
ed«  as  the  day  whereon  the  claime  was  made  shall  be  accounted 
c»e  :  as  for  example,  if  the  claime  were  made  2.  dû  Mardi,  that 
day  shall  be  accounted  for  one  ;  for  Littleton  saith  in  the  Section 
next  before  (after  the  clahne  made)  and  then  the  yeare  must  end  the 
first  day  of  March,  and  the  day  after  is  the  second  day  of  MircA. 

See  for  the  computation  of  the  yeare,  de  aruf  bUextiii^  and  of 
the  day  naturall  and  artificiall,  and  other  parts  of  the  yeare,  [a]    M  Bnet.  fu. 
Brae  tit,  [6]  Britton^  and  [c]  Fleta  excellent  matter.  0^«nuibr.'usi.) 

\bl  Brittonfiila 

909.  [c]  Fleta  fib.  6.  cap.  IL  Statute  de  anoo  BbextUi.  si  H.  8.  Dier  17  Elix.  345. 


Sect.  424. 


'M/fJ^S  uneare  en  leeasmaniiitj 
%fWJL  Um  son  aivcrsarie  mortue 

1^255.  D.  J  ct^ôM  aptes  U  •  elotme, 
ùSsestmUgun  emiiimial  clflifne,en- 
tami  que  Vadversarie  Aehm  Pan  et  le 
jour  proekeine  après  mesme  la  daime 
msTust.  CarUnehesùigntaeéhiiyqut 
JM  M»  àmmt  ie  faire  ascan  outer 
dakat,  mes  a  quel  temps  qaeil  f  voit 
ëemêmesmsVanetjour,  &c. 


BUT  yet  in  the  ease  aforesaid^ 
whei«  his  adversarie  dieth 
within  the  yeare  and  the  day  next 
after  the  olaime,  this  is  in  lav  a 
eontinnali  elaime,  insomueh  as  his 
adyersarie  within  the  yeare  and  the 
day  next  after  the  same  elaime  dieth. 
For  hee  which  made  his  elaime 
needeth  not  to  make  any  other 
claime,  but  at  what  time  hee  will 
within  the  same  yeare  and  day,  &e. 


This  is  evident. 


Vide8eet.414. 


Sect 

JTBJU^  si  Vadversarie  soit  âisseisie 
étàns  Van  et  U  Jour  apates  tiel 
daimf,  et  le  disseisor  entmerust  seisie 
dems  Van  et  le  jour^  &€.  tiél  morant 
seîÉte  negrievera  my  cduy  qnejist  le 
eUme,  mes  que  il  poit  enter ^&e.  Car 
queeunque  soit  que  morust  seisie  deins 
Van  et  le  jour  proehàne  après  tiel 
daimefait^  ceo  negrieoera  my  eduy 
que  Jist  le  clatme,  mes  que  il  poit 

entCTj 


ALSO,  if  the  adv^sarie  be  dis- 
seiseid  within  the  yeare  and  the 
day  after  sueh  claime,  and  the  dis- 
seisor thereof  dieth  seised  within  the 
yeare  and  the  day,  &c.  such  dying 
seised  shall  not  grieve  him  which 
made  the  claime,  but  that  he  may 
enter,  &c.  For  whosoever  hee  be 
thatdieth  seised  within  the  yeare  and 
the  day  after  such  claim  made,  this 

shall 


*  primer  added  L.  and  M.  and  Boh. 


t  Vint  not  in  L.  and  M.  nor  Roh. 


Lib.  3.    Cap.  7.        Of  Continuall  Claime.  Sect.  426* 

enter  &e.  cornent  quefueront  fhisors  shall  not  hurt  him  that  made  time 
movant  seisie,  etplusors  diseents  deina  claime,  hut  that  he  may  enter,  &o. 
même  Van  et  lejour^  &c.  albeit  there  were  many  dyings 

seised,  and  many  diseents  vithm  the 
same  yeare  and  day,  &e. 

HERE  it  appeareth,that  the  continuall  claime  dcth  not  only  ex- 
tend to  the  first  disseisor,  in  whose  possession  it  was  made, 
but  to  any  other  disseisor  that  dieth  seised  within  the  yeare  and  day 
after  the  continuall  claime  made.  And  whereas  our  author  speaketh 
of  a  second  disseisor,  dec.  herein  is  likewise  imply ed  not  only  abators 
and  intrudors,  but  the  feoffees  or  donees  of  the  disseisors,  abators,  or 
intrudors,  and  any  other  feoffee  or  donee  immediate  or  mediate,  dy- 
ing seised  within  the  yeare  and  day,  of  such  continuall  claime  made» 

Sect  426. 

JTEJIf,  0Î  home  soit  disseisky  et  le 
disseisor  morust  seisie  deins  Van 
et  le  jour  prochem  après  le  disseisin 
fait  J  per  que  les  tenements  discendont 
ason  ftetre,  en  cest  case  Ventrie le  dis- 
sdsee  est  toll,  car  Van  et  le  jour  que 
aidroit  le  disseisee  en  tiel  case^^  ne 
serra  pris  de  temps  de  title  d^entre  a 
luy  accrue^  mes  tantsolement  de  temps 
del  clatme  per  luy  fait  en  le  manner 
avant  dit  Et  pur  eel  cause  il  serrait 
hone  pur  tiél  disseisee  pur  faire  son 
elatntef  en  auxy  brève  temps  que  il 
puissoit  après  le  disseisin^  &c. 


ALSO,  ira  man  be  disseised,  and 
the  disseisor  dieth  seised  with- 
in the  yeare  and  day  next  after  the 
disseisin  made,  whereby  the  tene- 
ments descend  to  his  heire, 
in  this  ease  the  entrie  of  L-^^^*  ^- J 
the  disseisee  is  taken  away,  for  the 
yeare  and  day  whieh  should  aid  the 
disseisee  in  sueh  ease  shall  not  bee 
taken  from  the  time  of  title  of  en- 
trie  aeerued  unto  him,  but  only  from 
the  time  of  the  claime  made  by  him 
in  manner  aforesaid.  And  for  this 
cause  it  shall  be  good  for  such  dis- 
seisee to  make  his  claime  in  as  shert 
time  as  he  can  after  the  disseisin, 
&c. 


vi^8w^«!4tt.  ^  I  ^HIS  in  case  of  a  disseisor  is  now  holpen  by  the  statute  made 
(Ant  S38.  ft.)  JL    since  Littleton  wrote,  as  hath  beene  said  ;  for  if  the  disseisor  - 

die  seised  within  five  yeares  after  the  disseisin,  though  there  be  no 
continuall  claime  made,  it  shall  not  take  away  the  entry  of  the  dis- 
seisee, but  after  the  five  yeares  there  must  be  such  continuall  claime 
as  was  at  the  common  law  :  but  that  statute  extendeth  not  to  any 
feofiee  or  donee  of  the  disseisor  imme^ate  or  mediate,  but  they  ro- 
maine still  at  the  common  law,  as  hath  beene  said. 

•      added  L.  and  M.  f  6fc.  added  L.  and 


Sect. 


OfContinuall  Claime. 


Sect.  427— .429- 


JTKrV,  si  tiel  disseisor  occupia  la 
temper  xL  ans^  ou  per  ^  plusors 
siw,  sans  aseun  claime  fait  per  le 
fysdsuy  &e*  §etle  disseisee  per  petit 
space  devaunt  le  mort  del  disseisor 
ffât  un  claime  en  le  forme  avantdit^ 
n  issintfortunast  que  deins  Van  et  le 
jour  après  fiel  claime  le  disseisor  mo- 
nu^  &e.  Ventrie  le  disseisee  est  eon- 
jtaik,  &C.  Et  pur  ceo  il  serroit 
isntpur  tid  home  que  ne  fist  claime, 
<iK  ad  hone  title  d'^entrie,  \\  quant  il 
oifi  que  son  adversariegist  languish^ 
mt,  défaire  son  daimCy  &c. 


'HIS  b  evident  enough,  and  in  respc 
said,  needeth  not  to  be  explained. 


t.  427. 

ALSO,  if  such  disseisor  occupi- 
eth  the  lands  fortie  years,  or 
more  yeares,  without  any  elaime 
made  by  the  disseisee,  &c.  and  the 
disseisee  a  little  before  the  death  of 
the  disseisor  makes  a  claime  in  the 
forme  aforesaid,  if  so  it  fortuneth 
that  within  the  yeare  and  the  day 
after  such  elaime  the  disseisor  die. 
See.  the  entrie  of  the  disseisee  is  eon- 
geable,  &c.  And  therefore  it'  shall 
bee  good  for  such  aman  which  hath 
not  made  elaime,  and  whieh  hatli 
good  title  of  entrie,  when  hee  hear- 
eth  that  his  adyersarie  lieth  Ian* 
guishing,  to  make  his  claime,  &c. 

ct  of  that  which  hath  beene 


Sect.  428. 


JTEJH,  sieome  est  dit  en  les  cases 
ndseSj  lou  home  ad  title  d^entre 
P*r  cause  d^un  dissdsiUy  &e.  mesme 
bkyest  lou  home  ad  droit  d^  entre  per 
c>«9f  de  aseun  outer  title,  &c. 


H 


ALSO,  as  it  is  said  in  the  cases 
put,  where  a  man  hath  title  of 
entrie  by  cause  of  a  disseisin,  &e. 
the  same  law  is  where  a  man  hath 
right  to  enter  by  cause  of  another 
title,  &e. 


ERE  title  b  taken  in  hb  large  sense  to  include  a  right. 

roti-  1  -|  "  Aêcun  outer  titU^  Wc."  Here  is  implyed  abators  or 
I   ^*  ^"  J  intruders,  and  not  only  their  disseisors,  but  the  feofiees  or 

toees  of  disseisors,  abators  or  intruders,  or  any  other  so  long  as 

the  entrie  b  congeable. 


Scot.  429. 


J tEM,  de  les  dits*  presidents  paies 
weaver  {mon  fits)  deux  choses.  Un 
lou  home  ad  title  d^entre  sur  un 
it^ont  en  le  tailcjs'tl fist  un  tid  claime 
^  (a  terre,  donques  est  V estate  taile 
iefeat,  car  cd  elaime  est  come  entre 
Mferhiy,d  estde  mesme  V  effect  en 

ley, 


ALSO,  of  the  said  foresaying 
thou  may st  know  (my  sonne)' 
two  things.  One  is,  where  a  man 
hath  title  to  enter  upon  a  tenant  in 
taile,  if  he  maketh  such  a  claime  to 
the  land,  then  is  the  estate  taile  de- 
feated, for  this  claime  is  as  an  entrie 

made 


i  phti  added  L.  and  M. 
$    not  in  L.  and  M. 


I  &c.  added  L.  and  M. 

*  dites  précédente  L.  and  M. 


Lib.  3.    Cap.  7.       Of  CoMinuall  Claime. 


Sect.  4SO. 


ley  J  sieame  il  fuisMt  but  mesmes  te- 
nmenis^  et  vst  entrer  en  mtsmes  les 
tetuments^  eome  decant  est  dit^  f  Et 
donques  quant  le  tenant  en  U  taile 
immediate  puis  tid  claims  continua 
son  occupation  en  les  tenementSy  ceo 
est  un  disseisin  fait  de  mesmes  les  te- 
nements a  celuy  que  fist  tid  claimiy 
et  sic  per  eonsequena  U  tenant  adon- 
ques  ad  fee  simple. 


made  by  him,  and  is  of  the  same 
effect  in  law  as  if  he  had  bin  upoa 
tbe  same  tenements,  and  had  entred. 
into  the  same,  as  before  is  said.  And 
then  when  the  tenant  in  taile  imme- 
diately after  sueh  claime  continue 
his  occupation  in  the  lands,  this  is  sl 
disseisin  made  of  the  same  tene- 
ments to  him  which  made  sack 
claime,  and  so  by  consequent,  the 
tenant  then  hath  a  fee  simple. 


Tide  Seet«6M. 
ajid059,&e. 


"  Freaidenta**  This  should  be  firecedents,  and  so  is  the  origi- 
nail,  and  this  agreeth  with  the  right  sense  of  Littlettnu 

And  here  it  appeareth,  that  a  continuall  claime,  which  is  an  en- 
trie  in  law,  is  as  strong  as  an  entrie  in  deed. 

"  Title  de  entrie:*  Here  title  de  entrie  is  taken  in  the  large 
sense  for  right  of  entrie. 


Sect.  430. 


ijE  second  chose  est  y  que  auxy  sa- 
vent que  il  que  ad  droit  d^entre 
fait  tiel  claime,  ^  et  ceo  nient  contris- 
teant  son  adversary  continua  son  oc- 
etipatton,  $  auscy  savent  V adversary 
fedt  tort  et  disseisin  a  celuy  quefiM  U 
daime.  Et  pur  eel  cause  auxy  s&vent 
poit  cduy  que  ûst  ||  mesme  le  claime 
pur  chescun  tid  tort  d  disseisin  fait 
a  luy,  aver  un  britfe  de  trespasse,  | 
Quare  clausum  fregit,  &c.  d  reco- 
vera  ses  damages,  &c. 


THE  second  thing  is,  that  as  of- 
ten as  hee  which  hath  right  of 
entrie  maketh  such  claime,  and  this 
notwithstanding  his  adversary  con- 
tinue his  occupation,  so  often  the 
adversary  doth  wrong  and  disseisin 
to  him  which  made  the  p^--  - 
elaime.  And  fbr  this  L^^v.  a.J 
cause  so  often  may  hee  which  makes 
the  same  claime  for  every  such 
wrong  and  disseisin  done  unto  him,, 
have  a  writ  ûf  Irespasse,  quare 
clausum  fregit,  &e.  and  recover  his 
dammages,  &e. 


(%  RoD.  Abr.  f  CO. 
1  Rep.  98. 
1  Leo.  302. 
SO  H.  6.  IS. 
9«  It  0.  27.) 


HEREBY  also  it  appeareth,  that  an  entrie  in  law  is  equivalent 
to  an  entry  in  deed. 

*•  jivera  breve  de  tresfiaue^  quare  clausum  fregit,  et  recovera 
9es  damages:*  The  disseisee  shall  have  an  action  of  trespasse 
against  the  disseisor,  and  recover  his  dammages  for  the  first  entry 
without  any  régresse,  but  after  régresse  he  may  have  an  action  of 
trespasse  with  a  continuandoy  and  recover  as  well  for  all  the  meane 
occupation  as  for  the  first  entry.  And  here  note,  that  Littleton 
ddh  here  include  costs  within  dammages. 


t  Etnot  in  L.  and  M.  nor  Roh. 

i  et  ceo—^c.  L.  and  M.  and  Roh. 

§  &c.  added  L  and  M.  and  Roh. 

I  mewme  not  in  L.  and  M.  nor  Roh. 

i  Quare  clausum  fregit,  ^cet  recovera  wet 
damageê,  &c.  ou  il  poit  aver  vn  bricje,  (the  be- 
ginning of  the  next  Section)  not  in     and  M. 


nor  Roh.  nor  in  M8S.  before  mentioned.  It 
may  be  here  obterred,  that  the  older  copies 
of  Littleton  are  not  divided  into  Sections» 
which  seem  to  have  been  first  injudiciousiy 
marked  by  West  in  the  edition  14»5,  thou^ 
hit  diviiions  have  been  since  reuined  for  the 
convenience  of  citatîoa. 

Sect. 


Of  Continuall  Claim(^« 


Sect.  431* 


Sect*  431. 

OtJil  poit  aver  un  briefe  mr  le  /^ll  may  liuye  a  wvit  upon  the 
riahUe  le  ray  Richard  le  second^         statute  of  IL  2.  made  in  the  fifth 

fmt  Van  de  son  raigne  5.  supposant  yeare  of  his  reigne,  supposing  by  his 

fir  son  britfe  que  son  adroersary  avoU  ^rii  that  his  ad  vcrsarie  had  entered 

câtrer  en  les  terres, \  ou  tenements  ce-  into  the  lands  or  tenements  of  him 

kf  qnefist  le  elaime^  ou  son  entry  ne  that  made  the  elaime,  where  his  en- 

fitfos  done  per  laley^&c*  etpertiel  try  was  not  given  by  the  law^  &e. 

ariion  U  recovera  ses  dammages^  &c.  and  by  this  aelion  he  shall  reeover 

Et  tile  ease  fuit  tiel,  que  Vadvetsary^  his  dammages,  &c.   And  if  the  case 

oeenfiast  les  tenements  me  force  et  were  such,  that  the  adversarie  oceu- 


9,  on  ove  multitude  de  gents  a  pied  the  tenements  with  force  and 
imps  de  tiel  elaimej  &e.  II  immediate  armes,  or  with  a  multitude  of  peopio 
qra  mesme  le  dome  poit  eeluy  que  at  the  time  of  such  elaime,  &c.  im- 
JÛ  le  chôme  pur  eheseun  tiel  fait  aver  mediately  after  the  same  elaime  may 
m  kritfe  de  forcible  entry^  et  reco*  hee  which  made  the  claim  for  every 
ton  m  treble  dammages^&e.  such  act  have  a  writ  of  foi*cibl6 

entry,  and  shall  recover  his  treble 
danunages,  &c.  (1) 

THIS  is  the  statute  of  5      2*  cah.  T,  (Doc  Pkussi.) 

37  H.  fi.  3«. 
34  M.  0.  30. 
13  H.  7.  15. 

10  H.  6. 14.         SB. 4. 18.         SI  £.4.  5:74.      13E.S.3.  S7  Ass.  04.  38A5i.9< 

44  £.3.  SO.        10H.7.  37«  Keylwey  1.  U         5B.S.cap.7.        (F.  K.  B.  248, 249  J 

*^Per  tiel  action  U  recovera  êet  damma^es" 

This  18  to  be  understood,  that  he  shall  recover  dammages  for  the 

first  torcioDS  enti^,  but  not  for  the  meane  profits  in  this  action,^ 

though  he  made  a  régresse*    And  here  note,  that  also  he  shall  re-    «  ^  J; 

cover  his  costs  of  suit,  exfiensét  litis ^  which  Littleton  doth  include  i6H.7.6.al 

within  thçss  words  (dammages,  &c«)  . 

*^  Dommages**    Damna  in  the  common  law  hath  a  speciall  signî-  ^^^^^fl' 
fication  for  the  recompence  that  is  given  by  the  jury  to  the  plain-    lilte^  ni 
tife  or  defendant,  for  the  wrong  the  defendant  hath  done  unto 
him  (2), 

«  Multitude**   One  of  more  may  commit  a  fôrce,  three  or  more   gjS;?,Vu c. 
may  commit  an  unlawfiill  assembly,  a  riot  or  a  rout.    A  multi-  137.) 
tade  here  spoken  of  (as  some  have  said)  must  be  ten  or  more,    foecî*!!  c.  4* 
MuUUudinem  decemfaciunt.    And  so  (say  they)  it  is  said  de  grege 
hmnnum.  But  I  could  never  read  it  restrained  1^  the  common  law  to 
oy  certaine  number,  but  left  to  the  discretion  of  the  judges  (3). 

«  Un 

%  «u-^,  L.  and  M.  and  Roh^ 

I  imme^Uale  apreê  metme  le  clcdm^^^tsnquett  L.  and  M.  and  IXoht 

(1)  [See  Note  199.3  mesne  profits,  are  to  be  found  in  ^ote  1. 

(2)  Some  observations  on  the  progress  of    fol.  335.  b. 

ow  kw,  with  respect  to  damages,  costs,  and  (3)  [Sec  Note  200.] 


Vol.  II. 
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Lib.  3.    Cap.  7.         Of  Continuall  Claimc.         Sccu  432, 433. 

s  iL  «.  cap.  9.  **  ifn  briffe  de  forcible  entrie^  et  recovera  se&  treble  dommage^/* 

F.^.V  MiJ*  This  writ  is  grounded  upon  the  sUtute  of  8  //I  6.  and  lieth  {-057  K  "1 

i^ifV^i^b!**  either  where  one  entreth  with  force,  or  where  hcentrethL  -J 

32  H.i.  37.  peaceably  and  det^neth  it  with  force,  or  where  he  entreth  by  force 

itodMCT  vr,  detainelh  it  by  force-    And  in  this  action  without  any  régresse 

«a 6. 57.'  the  plaintife  shall  recover  U*cble  dammages,  as  well  for  the  meane 

(2  ci^iT^iô.^  occupation  as  for  the  first  entry  by  force  of  the  statute.    And  albeit 
^^^^^  recover  treble  dammages,  yet  shall  he  recover  costs  which 

630*.  shall  be  trebled  alsa 

lS!vT^,^  One  may  commit  a  forcible  entry,  as  hath  beene  said,  in 

Hoy  136.  respect  of  the  armour  or  weapons  which  he  hath  that  are  not  usually 

ii'^'.ssV.  borue,  or  if  he  doe  use  violence,  and  threats  to  the  terrour  of 

1  Uc.        ^*  another.    And  if  tliree  or  foure  goc  to  make  a  fordble  entry,  «1- 

a.«  H.2.c-'2.  beitoiie  alone  use  the  violence,  all  arc  guilty  of  force.    H  the 
master  commeth  with  a  greater  number  of  ser>'ants  than  usually  at- 


•  H.  6.  c.  9. 

13  II.  8.  c.  15.   , 

31  KI.  cii.  tend  on  him  it  is  a  forcible  entne. 

SI  Jae.  «.  150 


iaH.7.  IS.  . 
aj  H.Ô.  »o.  and  armes,  Sect,  240. 


It  is  to  be  understood,  that  there  is  a  force  implied  in  law,  as 
.eveiy  trespasse  and  rescous  and  disseisin  implieth  a  force,  and  is  xfi 
et  armia  ;  and  there  is  an  actuall  force,  as  with  weapons,  number 
of  persons,  &c.  and  when  an  entry  is  made  with  such  actuall  force 
an  action  doth  lie  upon  the  said*  statute  (1).  See  before  more  of  force 


Sect.  432. 


/TEM^  *  il  est  a  veir^  si  le  ser-  A  LSO,  it  is  to  bee  scene,  if  the 

vanl  d^unhanw  que  ad  title  d'en-  servant  of  a  man  who  hath  title 

ier^  poit  per  le  commandement  son  toenter^may  by  the  commandement 

viaster Jaire  continual  claimepur  son  of  his  master  make  continuall  claime 

master  on  non.  for  his  master  or  not. 

This  ncedeth  no  explication. 


Sect.  433. 


'jn^T  ilsembleque  en  ascuns  cases  il 
JjJ  poit  ceo  faire  ;  car  sHl  per  son 
commandement  vient  a  ascun  parcel 
dc  la  terre^  et  la  fait  claime^  &c»  en  le 
nosme^ionmaster^cest  claime  est  assets 
hone  pur  son  mastei\  pur  ceo  que  il 
fait  tout  ceo  que  son  master  covient 

faire 


AND  it  seemeth  that  in  some  ca- 
ses he  may  doe  this:  for  if  he  by 
his  commandement  commeth  to  any 
parcellof  the  land,  and  there  maketh 
claime,  &c,  in  the  name  of  his  master, 
this  claime  is  good  enough  for  his 
master,  for  that  hedothallthatwhich 

his 


•  i! — J  If/,  L.  and  M.and  Roh. 
:i)  [See  Note  ;^01.] 


Lib.  5. 


Of  Continuall  Claimc. 


Sect  433- 


Jmjmdecmtfaire  en  tiel  cas^  &c. 
iJunfA  le  master  dit  a  sonservantj 
Une  osast  vener  a  la  terre^  ne 
mm  fared  de  la  terre^  pur  faire 
m  dame^  &e.  et  que  il  ne  osast  ajh 
,  fneher  fluis  frochetn  a  la  terre 
fmque  a  tid  lieu  appell  Dale^  et  cam- 
mtada  son  servant  dealer  a  mesme  le 
Un  it  Bahj  et  la  faire  un  claime  pur 
hj^Gcsile  servant  issrntfait^  &c. 
tto  semNe  auxy  hone  claime  pur  son 

[258.  a-T*^^^'  sicame  son  master 
^  '  la  fuit  en  ||  proper  person^ 
fKTceoquele  servant  fist  tout  ceo'que 
m  master  oseist  et  aevoit  faire  per 
kltg  en  tid  casCy  &c* 


his  master  should  or  ouglit  to  doe  in 
such  case,  &c.  Also  if  the  master 
saith  to  his  servant,  that  hee dares  not 
come  to  tlie  land,  nor  to  any  pareell 
of  it,  to  make  his  claime,  &e.  and 
that  he  dai-e  approch  no  neerer  to 
the  land  than  to  such  a  place  called 
Dale,  and  command  his  servant  to' 
goe  to  the  same  place  of  Dale,  and 
there  make  a  claime  for  him,  &c. 
if  the  servant  doth  this,  &c.  this 
also  seemeth  a  good  claime  for  his 
master,  as  if  his  master  were  there  in 
his  proper  person,  for  that  the  ser- 
vant did  all  that  which  his  roaster 
durst  and  ought  to  doe  by  the  law 
in  su^^h  a  ease,  &e. 


T  TERE  it  appcareth  that  where  the  servant  doth  all  that  which 
X  X  dommandedy  and  which  his  master  ought  to  doe,  there 
k  is  as  sufficient  as  if  his  master  did  it  himselfe  ;  for  the  rule  is, 
QtàfuraUum  Jacttyfier  9eifi8um/acere  videtur. 


Per  commandement,^  If  an  infant  or  any  man  of  full  age  have  r  k.  3. 09.  b. 

any  right  of  cntrie  into  any  lands,  any  stranger  in  the  name  and  to  JJ^j^J: 

the  use  of  the  infant  or  man  of  full  age  may  enter  into  the  lands,  45  e.  3.  tit. 
and  this  regularly  shall  vest  the  lands  in  them  without  any  com* 

mandement,  precedent,  or  agreement  subsequent    (*)  But  if  a  dis-  fj*^^***^, 

Kisorlevy  a  fine,  with  proclamation  according  to  the  statute,  an  39  am!p!i8.' 
estranger  withant  a  commandement  precedent,  or  an  agi'çement      Si  i 

nU)sequent  within  the  five  yeares  cannot  enter  in  the  name  of  the  entr.  conç.  «t. 

disseisee  to  avoid  the  fine.    And  that  resolution  was  grouudctl  upon  SjSîSy»J 

the  construction  of  the  statute  diAH.T,  cafi,  24,    But  an  assent  sub-  ÇJii^**;^;  ^ini 

sequent  within  the  five  yeares  should  be  sufficient.    Omnia  enim  Awdiêfe'tcaae. 
ratihabîtio  retrotrahitur^  et  mandata  itquiparatur^  as  hath  beene 
said. 


^nxy  91  le  maêtcr  dit  a  son  servant  que  il  ne  osast  y  ^c."  Here 
it  appeareth,  that  where  the  servant  pursueth  the  commandement 
of  his  master,  and  doth  all  that  which  his  master  durst  and  ought  to 
doe  by  the  law,  this  is  sufficient.  And  although  the  master  feareth 
more  than  the  servant,  or  admit  that  the  servant  hath  no  feare  at 
aU,  yet  if  he  goeth  as  farre  as  his  master  durst,  and  as  he  com- 
manded, it  is  sufficient    And  this  is  Implyed  in  this  Section.  . 

fftt  dtvoU  faire  not  in  L.  and  M.  nor  ^.^uxy  not  in  L.  and  M.  nor  Roh. 
ra.  M  son  added  in  L.  and  M.  and  Reh. 


Secti 


Lib.  3,    Cap,  7.        Of  Continuall  Claime,  Sect.  434- 


Sect.  434. 


/I  UJCFj  si  home  8oit  ey  languish- 
wJfL  ant  J  ou  cy  decrrpyte,  que  U  ne 
pott  per  nul  maner  vener  a  le  terre^ 
a  aseun  f  parcel  d't/cel,  on  si  un 
recluse  soU^  que  ne  poit  per  cause  de 
son  order  akr  hors  de  sa  meason^  f  si 
Uel  maner  II  de-person  commaunda  son 
servaiU  dealer  et  faire  claim  pur  luy^ 
et  Uel  servant  ru  osast  aler  a  le  ta^e^ 
$  ne  a  ascun  parcel  de  ceo,  pur  douht 
de  balery^  nmyhemj  ou  mort^  ^  &c.  et 
pur  cet  cati8e  tid  servant  vient  auxy 
près  a  la  terre  corne  il  osast  pur  tiel 
4  doubtj  et  fait  **  le  claime,  &c,  pur 
son  master^  il  semble  que  tiel  claimepur 
9on  master  est  assets fort^et  bon  en  ley. 
€ar  auterfintnt  son  master  serroii  en 
tresgrandimsehitfe$  ear  il  bien  poit 
estre  que  tid  person  que  est  languish- 
anty  dccrepUe^  ou  reelusCj  ne  poit 
trover  ascun  servant  que  osast  aUr  a 
la  terrCy  ne  |t  ascun  pared  de  cel, 
parfaire  le  claime  pur  lutf,  &c. 


ALSO,  ira  man  be  so  languish* 
ing,  or  so  décrépite,  that  he  can- 
not by  any  meanes  come  to  the  land, 
nor  to  any  parcell  of  it,  or  if  there 
bee  a  recluse,  which  may  not  by  rea- 
son of  his  order  goe  out.  of  his  house, 
if  such  manner  of  person  command 
bis  servant  to  goe  and  make  claime 
for  him,  and  such  servant  dare  not 
^e  to  the  land,  nor  to  any  pareell  of 
It,  for  doubt  of  beating,  mayhem,  or 
death,  fice,  and  for  this  cause  the 
servant  commeth  asnere  to  the  land 
as  he  dareth  for  such  doubt,  and 
maketh  the  claime,  &c.  for  his  mas- 
ter, it  seemeth  that  such  daimo  for 
his  master  is  strong  enough,  and 
good  in  law.  For  otherwise  his 
master  should  bee  in  ^  very  great 
mischiefe  i  for  it  may  well  be  that 
such  person  whieh  is  siefc^,  decrepit, 
or  reeluse,  cannot  finde  any  servant 
which  dare  go  to  the  land,  or  to  any 
parcell  of  it,  to  m^e  the  claime 
for  him,  &c. 


(Ant  52.  a.) 


(lUb.  IM.) 
(L  Uo.  289, 


UH.4.3. 
li  Au.  34. 
30  Att.  39. 
(Perk.  38.  b. 
Mo.  280.) 
S(>e  better  Sect. 

419. 

(8  Intt.  483.) 
(Allt.  243.  b.) 


REGULARLY  it  is  true,  that  where  a  man  dotli  lesse  than 
the  commandement  or  authori^  committed  unto  him,  there 
(the  commandement  or  authority  being  not  pursued)  the  act  is 
void.  And  where  a  man  doth  that  which  he  is  authorised  to  doe 
and  more,  there  it  is  good  for  that  which  is  warranted,  and  void 
for  the  rest  ;  yet  both  these  rules  have  divers  exceptions  and  limi- 
tations (1). 

For  the  first,  Littleton  here  putteth  the  case  where  a  servant  doth 
lesse  than  he  is  commanded,  and  yet  it  sufficeth,  for  that  Imfiotentia 
exciL9at  le^cm  ;  for  seeing  the  master  cannot,  and  the  servant  dare 
not,  enter  into  the  land,  it  sufficeth  tliat  he  come  as  neere  to  the 
land  as  he  dare. 

If  a  man  makes  a  letter  of  attorney  to  deliver  seisin  to  /.  ^.  upon 
condition,  and  the  attorney  delivereth  it  absolute;  this  is  vend  :  and 
so  some  hold  if  the  warrant  bee  absolute,  and  hee  deliver- p^^^  , 
cth  seisin  upon  condition,  the  liveric  is  void.  L-^Oo.  D.J 

«•  Fur  battery  t  mayhem,  ou  mort'*  Sec  the  Second  Part  'of  the 
Institutes,  ÎV.  2.  cafi,  49,  a  diversity  betweene  the  making  of  ^  en- 
try or  claime,  and  the  avoydance  of  an  act  or  deed. 

**  Auterment 


f  parcelnoi  in  L.  and  M.  nor  Roh. 
i  €âe,  added  in  L.  and  M.  and  Ruh. 
I  de  not  in  L.  and  M. 
i  lie— 01/,  L.  and  M.  and  Roh. 


(1)  [See  Note  202.] 


f  &c.  nod  in  L.  and  M.  nor  Roh. 

4  doubt^'pavour,  in  L.  and  M.  and  Roh. 

le^tielp  in  L.  and  M.  and  Roh. 
tf  a  added  m  L.  and  M.  and  Roh. 


Lîb.  S. 


OfContinuall  Claîme. 


Sect.  435, 


**jîuterment  le  master  serrait  en  ireagrand mischief e*^  jirgu- 
mentum  ad  inconvementi  est  validum  iu  lege,  quia  lex  non  fier- 
Tmttit  atiquodincowveniens.  And  ashath  beene  often  observed  be - 
fiorc,  Jiildl  quod  est  incenveniens  est  licitum, 

*•  BecluseJ"  Reclususy  Heremita^  seu  Ânchorita^  so  called  by  the 
order  of  his  religion;  he  is  so  mured  or  shut  up,  quàd  solus  semper 
sit<,  et  in  clausurâ  sud  sedetj  and  can  uever  come  out  of  his  place. 
Seorsim  emm  it  extra  conversationem  civilem  hoc  firofessionis  gentis 
semper  habitat.  Note  here,  albeit  the  recluse  or  anchorite  be  shut  up 
himselfe,  so  as  he  by  his  order  is  not  to  come  out  in  person,  yet  to 
aTdd  a  discent  he  must  command  one  to  make  claime,  and  such  a 
rechise  shall  always  appeare  by  attorney  in  such  cases  where  others 
must  appeare  in  proper  person.    Impotentia  enim  excusai  legem. 


4ft  E.  3. 

PcthioiilS. 
33U.fl»8. 
43£.3.8.b. 
30.  a. 


Sect  435. 


IkMT&S àiUmasUT  ietiélgerMnt 
wwJt  êtritdeÏMmesaTUjetfaUd  esasi 
timaltr^  ^  tenements^  ou  a  parcel 
de  ceo,  défaire  son  clot  me,  &e.  »i  IM 
master  commanda  son  servant  deafer 
a  ascun  parcel  de  la  terre  a  faire 
daimejfur  lay,  II  et  quant  le  servant 
est  en  alant  défaire  U  commandement 
de  son  master,  il  oye  per  le  voy  tidx 
choses  que  il  ne  osast  vener  a  aseun 
pared  de  la  terre  pur  faire  U  daime 
pur  son  «o^ler,  et  pur  ed  cause  il 
vient  auapy  près  la  terre  come  il  osast 
pur  doubl  de  mort,  d  la  fait  (Aaime 
pur  son  mMter,  d  enlenosme  de  son 
mastery  &c.  U  semble  que  le  doubt  en 
leleyentid  case  serroit,  si  tiél  claime 
2  -1  availera  son  master  ou 
L"^^'  J  nemy,  pureeo  que  le  ser- 
roAf  ne  ûst  tovJt  ceo  que  son  master  al 
temps  de  son  commandement  osast 
faire,  &c.  Quœre. 


BUT  if  the  master  of  sueh  semiiit 
bee  in  good  health,  and  e^n  an4 
dare  well  goe  to  the  lands,  op  to 
pareell  of  It,  to  make  his  claime,  &e« 
if  such  master  eommand  his  servant 
to  goe  to  any  paroell  of  the  land  to 
mue  claime  for  him,  and  whén  the 
servant  is  in  going  to  doe  the  com- 
mandement oniismaster,he  heareth 
by  the  way  such  things  as  he  dare 
not  eon^e  to  any  pareell  of  the  land 
to  make  the  claime  for  his  master, 
and  therefore  he  eommeth  as  neere 
to  the  land  as  he  dare  for  doubt  of 
death,  and  there  maketh  claime  for 
his  master,  and  in  the  name  of  his 
master,  &e.  it  seeraeththat  the  doubt 
in  law  in  such  ease  shall  be,  whether 
such  claime  shall  availe  his  master 
or  not,  for  that  the  servant  did  not 
all  that  which  his  master  at  the  time 
of  his  commandement  durst  have 
done,  &c.  ^uem. 


THIS  continuall  claime  is  void,  for  that  the  servant  doth  lesse 
than  that  which  ia  expressely  commanded,  and  there  is  no  im- 
potencie  or  feare  ia  the  master. 

I  &c.  added  in  L.  and  M.  and  Roh. 


(V  Rep.  79.) 


Sect 


Lib.  3.    Cap.  7.        Of  Continuall  Claime.  Sect.  436,  437. 


Sect.  436. 


JTEMj  ascuns  ant  dit^  que  lou 
home  est  en  frisonet  est  dissdsit,  et 
U  dissdsof  moTUSt  seiste  durant  le 
t^mpa  que  le  disseisee  est  en  frison^  per 
que  les  tenements  diseendefU  al  heire 
del  disseisor^  ils  ont  dif ,  que  ceo  ne 
noiera  my  le  disseisee  que  est  en 
prison^  mes  que  U  Uenpoit  enter  y  nient 
ebsltant  Hd  distent,  pur  eeo  queU 
ne  puissoit  faire  eontinual  claims 
quant  il  fuit  en  prison. 


ALSO,  some  hare  said,  that 
▼here  a  man  is  in  prison  and  is 
disseised,  and  the  disseisor  dieth 
seised  during  the  time  that  the  dis- 
seisee is  in  prison,  whereby  the  tene- 
ments descend  to  the  heire  of  the 
disseisor,  they  haye  said,  that  this 
shaU  not  hurt  the  disseisee  which  is 
in  prison,  but  that  he  well  may  en- 
ter, nothwitlistanding  such  a  discent^ 
because  hee  could  not  make  eontin- 
uaU  daime  when  he  was  in  prison. 


«  ^\  VAHT  home  «r  en  prison  et  eat  dUteitie:*  For  if  hee  bee 
%J  disseised  when  he  is  at  large,  and  the  discent  is  cast  during 
the  time  of  his  imprisonment,  this  discent  shall  binde  him. 
Excusa  tur  autem  çuis  quèd  clameum  suutn  non  aftfioauerit  «  si 
tempore  Utigii  in  firiêoûâ  detentusfuerity  ita  qudd  venire  non  poa- 
êitf  nec  ndttere^  quia  nuUi  vertttur  in  dubium^  et  ubi  eadem  ratio  et 
idem  jus  erit^  ided  videtur  qudd  excusari  debet  quia  ai  per  vim  ma^ 
jorem,  vel  perfraudem^  extra  priaonam  detentua  fuerit^  ita  quod 
venire  non  poaait  nec  mittere^  dum  tamen  hoc  pejr  certa  judicia 
probari  poterit. 

Pur  aeo  que  U  ne  poit  faire  continual  ckdme  quant  il  fuit  en 
priaon**  Here  is  to  bee  observed  by  the  authoritie  of  Littleton^  that 
he  is  not  enforced  in  this  case  by  law  to  doe  it  by  his  servant  or  any 
other  by  his  warrant  or  commandement,  for  things  done  by  depu- 
tie  are  seldome  well  done,  but  everie  man  will  see  his  owne  busi- 
PL  Com.  s«i.  nesse  most  ciTectaally  speeded  and  performed  :  and  that  it  may  be 
te  stowcri  CMC.  QQçg  spoken  for  all,  the  reason  that  a  man  impriscned  shall  not  be 
bound  in  this  and  the  like  cases  is,  for  that  by  the  intendment  of 
law  he  is  kept  (as  it  is  presumed  in  law)  without  intelligence  of 
things  abroad,  and  also  that  he  hath  not  libertie  to  goe  at  large 
to  make  entrie  or  claime,  or  seeke  counsell.  And  so  note  a  diver- 
sitle  betweene  a  recluse  who  might  have  intelligence,  and  a  man  in 
prison. 


{1  Rod.  Abr. 
dir.) 

9H.7.t4. 
PI.  Con.  SOO. 
■  .Eh.  5. 


nela,llK6. 

lib.  «.09. 7.  Sc 
11. 


*  Sect.  437. 

IkMES  VopMon  de  touts  les  jus-  the  opinion  of  aUthejustiees^ 

WwJL  tices,  p.  11  H.  7.  fuity  que  JD  p.  11  JR.  7.  was,  that  if  the  dis- 
si  le  disseisin  sait  avant  Venprison-  seisin  bee  before  the  imprisonment, 
menty  eoment  que  le  morant' seisie  soit  although  the  dying  seised  be  he  be- 
tl  esteant  en  le  prisoUy  Son  entrie  est  ingin  the  prison,  his  entrie  is  taken 
tolfe.  away. 

THIS 

•  This  Section  is  not  in  L.  and  M.  nor  Roh.  nor  in  the  edit.  1577,  which  is  esteemed  mor  e 
correct  than  the  common  copies. 


Lab.  3. 


Of  Continuall  Claime. 


Sect.  438. 


TilS  is  of  a  new  addition,  and  mistaken,  for  there  is  no  such 
opixuoD,  p.  11 H.  7.  but  it  is,  9  H.  7.  fd.  24.  b. 


J^T  aiixy,  9i  Ud  que  est  en  prison 
JPj  seit  ullage  in  action  de  debt  ou 
trespasser  on  en  appeale  de  robberie^ 
Be*  il  rrcersera  tid  utlagarie  ^envers 
lug  pronounce^  &c. 


ANB  also,  if  hee  which  is  in  pri- 
son be  outlawed  in  an  action  of 
debt  or  trespasse,  or  in  an  appeale  of 
robberie,  &o.  hee  shaU  reverse  this 
outlawry  pronounced  against  him 
&e. 


PQSQ  K  1  "  reversera  tiel  utlagarie.^'  J^ota^  theoriginall  is, 
L*^^*  "'J  reversera  tiel  utlagarie  fker  brief e  de  error  (1),  and 
80  it  would  bee  amended:  for  outlawries  may  bee  reversed  two 
manner  of  wayes,  viz,  by  plea,  or  by  writ  t>f  error.  By  plea,  when 
.  the  defendant  commeth  in  upon  the  caflias  utlagatum^  Isfc,  hee  may 
l>y  plea  reverse  the  same  for  matters  apparent,  as  in  respect  of  a 
supersedeas^  <»nissioD  of  processe,  variance,  or  other  matter  apparent 
in  the  record  :  and  yet  in  these  cases  some  hold,  that  in  another 
terme  the  defendant  is  driven  to  his  writ  of  error. 

But  for  any  matters  in  fact,  as  death,  imprisonment,  service  of 
the  king,  &c.  he  is  driven  to  his  writ  of  error,  unlesse  it  be  in  case 
of  £sloDie,  and  there  in  favorem  vita  he  may  plead  it. 

But  albeit  imprisonment  be  a  good  cause  to  reverse  an  outlawrie, 
yet  it  must  be  by  processe  of  law  in  invitum^  and  not  by  consent  or 
covin,  for  such  imprisonment  shall  not  avoid  the  outlawrie,  because 
upon  the  matter  it  is  his  owne  act 
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(%VXFy  si  un  recoverie  soil  jper 
^JL  default  vers  tiel  que  est  enprisouj 
U  avotdera  le  judgement  per  brief  e  de 
erroTj  pur  ceo  que  il  fuit  en  prison  al 
temps  de  le  default  fait  j  &c.  Et  pur 
ceo  que  tiels  matters  de  record  ne  no- 
gérant eduy  que  est  en  prison^mes  que 
ils  serrant  reverses^  &c.  à  multo  for- 
tiori, il  semble  que  un  matter  enfait^ 
icilieet,  tiel  descent  ewe  quant  il  fuit 
en  prison  ne  luy  noyera^  &c.  special- 

mmt 


•  per  brief  tPemmr,  6fc.  pur  ceo  gu*il  fuitt  en 
pritmt  al  temps  (Tutlagarie,  added  L.  and  M. 


ALSO,  if  a  recovery  bee  by  de- 
fault against  sucb  a  one  as  is  in 

ErisoD,  he  slial  avoid  the  judgement 
y  a  writ  of  error,  because  he  was  Id 
prison  at  the  time  of  the  default  made, 
&Cfc  And  for  that  such  matters  of 
record  ahal  not  hurt  him  which  is  in 
prison,  but  that  they  shall  bee  revers- 
ed,  &c.  à  multh  fortiori^  it  seemeth 
that  a  matter  in  fact,  seilicety  such 
discent  had  when  hee  was  in  prison 

shaU 

and  Roh.  and  in  MSS. 
t  ewe  added  L.  and  M.  and  Roh. 
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mtnt  fur  ceo  que  il  nt  fuissait  altr  nhàJl  not  hurt  him,  êce.  esMcially 
hors  de  frison  pur  faire  conUnuaU  seeing  he  ooiild  net  gee  out  of  pmci» 
elaime^  &e*  to  make  eontinuall  claime,  &e. 
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iHIS  is  evident  enough. 

"  Per  briefe  (T error  For  hec  shall  have  no  writ  of  diacdt,  be- 
cause the  summons  was  according  to  the  law  of  the  land,  by  sum-* 
moners  and  velars,  and  the  land  taken  into  the  king's  hand  by  the 
pernor. 

"  Per  default**  Default  is  a  French  word,  and  drfulta  is  legally 
taken  for  non-appearance  in  court.  There  bee  divers  causes  allowed^ 
by  law  for  saving  a  man's  default;  as,  first,  by  imprisonment, 
whereof  Littleton  here  speaketh.  3.  Per  inundationem  aguarum, 
3.  Per  temfieatatem.  4.  Per  fiontemfractunu  5.  Per  navigium  9ub^ 
etractum  fier  fraudent  fieteiuU^  non  enim  debet  çuiê  se  fiericulU  et 
infortuniU  gratis  exftonere^  vel  subjacere.  e.  Per  minor  em  éttatem, 
7.  Per  drfenaionem  summonitioms  fier  legem,  8.  Per  mortem 
attomati  si  tenens  in  temfiore  non  novit.  9.  Si  fietens  essoniatua 
sit,  10.  Si  fiiacitum  mittatur  sine  die.  11.  Per  breve  de  war- 
rantid  diet.  But  sicknesse  (as  one  holds)  is  no  cause  of  saving  a 
default,  because  it  may  be  so  artificially  counterfeited,  that  it  cannot 
be  knowne. 

"  Record,**  (1)  Recordum^  is  a  roemoriall  or  remem-  ro^n  o  T 
brance  in  rollesof  parchment,  of  the  proceedings  and  acts  L*^^^*  J 
of  a  court  of  justice  which  hath  power  to  hold  plea  according  to  the 
course  of  the  common  law,  of  reall  or  mixt  actions,  or  of  actions 
quare  vi  et  artitis,  ot  of  personall  actions,  whereof  the  debt  or  dam> 
mage  amounts  to  fortie  shillings  or  above,  which  we  call  Courts 
of  Record,  and  are  created  by  parliament,  letters  patents,  or  pre- 
scription. 

It  is  aptly  derived  of  recordari^  which  is  to  keepc  in  memorie  or 
record,  as  it  is  said,  gudd  dicere  nihil  aliud  est  guàm  recordari;  and 
in  the  same  sense  the  poet  useth  it,  si  rite  audita  recorder.  But 
legally  records  are  restrained  to  the  roUes  of  such  only  as  are 
courts  of  record,  and  not  the  roUes  of  inferiour,  nor  of  any  other 
courts  which  proceed  not  secundum  legem  et  consuetudinem  AngUée. 
And  the  rolles  being  the  records  or  memorialls  of  the  judges  of  the 
courts  of  record,  import  in  them  such  incontrollabie  credit  and  ve- 
ritie,  as  they  admit  no  averment,  plea,  or  pl^oofe  to  the  contrarie. 
And  if  such  a  record  be  alleaged,  and  it  be  pleaded  that  there  is 
no  such  record,  it  shall  be  tried  only  by  it  selfe  :  and  the  reason 
hereof  is  apparent,  for  otherwise,  (as  our  did  authors  say,  and  that 
truly)  there  should  never  be  any  end  of  controversies,  which  should 
be  inconvenient  Of  courts  of  record  you  may  read  in  my  Re* 
ports  :  but  yet  during  the  terme  wherein  any  judiciall  act  is  done» 
the  record  remaineth  in  the  brest  of  the  judges  of  the  court,  and  in 
their  remembrance,  and  therefore  the  roll  is  alterable  during  tliat 
terme,  aa  the  judges  shall  direct  ;  but  when  that  terme  is  past,  then 
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the  record  is  ia  the  roll,  and  admitteth  no  altération»  averment,  or 
proofe  to  the  contrarie. 

If  a  grant  by  letters  patents  under  the  great  seal  be  pleaded 
and  shewed  forth,  the  adverse  party  cannot  plead  nul  tiel  record,  for 
ibat  it  appeares  to  the  court  that  there  is  such  a  record  ;  but  inas- 
iDuch  as  it  is  in  nature  of  a  conveyance,  the  partie  may  denic 
the  operation  thereof,  therefore  he  may  plead  non  concesBit,  and 
prove  in  evidence  that  the  king  had  nothing  in  the  thing  granted, 
or  the  like,  and  so  it  was  adjudged.  But  to  return  to  Littleton  : 
V^liat  then  ?  shall  a  man  that  is  in  prison  be  privileged  from  suits 
cr  outlawries  ?  Nothing  Icsse  ;  for  if  the  tenant  or  defendant  be 
m  prison,  he  shall  upcm  motion,  by  order  of  the  court,  be  brought 
to  the  barre,  and  either  answer  according  to  law,  or  else  the  same 
bring  recorded,  the  law  shall  proceed  against  him,  and  he  shall  take 
DO  advantage  of  his  imprisonment. 

"  Â  multà  fortiori."  Here  is  an  argument,  à  minori  ad  majusy 
and  the  force  of  our  author's  argument  is  this  :  If  a  man  in  prison 
ihall  not  be  bound  by  a  recoverie  by  default  for  want  of  answer 
m  court  of  record  in  a  reall  action;  which  is  matter  of  record  (the 
height  and  strength  whereof  hath  beene  somewhat  touched)  à  miUtà 
fortian^  a  discent  in  the  countrey,  which  is  matter  of  deed,  shall  not 
for  want  of  daime  binde  him  that  is  in  prison.  And  as  the  argu- 
ment à  minori  ad  maju9  doth  ever  hold  (as  our  author  hath  alreadie 
toki  as)  aiBrmatively,  so  the  argument  à  majori  ad  minus  doth  ever 
bold  negatively,  as  our  author  here  teacheth  us  ;  and  tlie  reason 
hereof  is  this,  guod  in  minori  valet,  valebit  in  majori  ;  et  quod  in 
najvri  non  valet,  nec  valebit  in  minori. 

"  Pur  ceo  que  il  ne  fioit  aler  hors  de  firiêon,  ^c."  By  this  it  ap- 
peareth,  that  a  man  in  prison  by  processe  of  law  ought  to  be  kept 
m  wlvâ  et  arctâ  custodiâ,  and  by  the  law  ought  not  to  goe  out, 
though  it  be  with  a  keeper,  and  with  the  leave  and  sufferance  of 
the  gader  :  but  yet  impriçKMiment  must  be,  cusiodia,  et  non  fioena  : 
ix career  ad  homines  custodiendos,  non  ad  {lumcndoa  dari  debet. 
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VW  mesme  le  manner  il  semble^  lou 
MJiome  est  hors  du  royalme  en  ser- 

U  •  home  sait  dissdsie  quant  il  est  en 
Krnee  k  i*oy,  ^  etle  dissdsor  morust 
Kirie,  k  disseisee  esteant  en  k  service  k 
^yfue  tiel  discent  negrieveroit  le  dis- 
^à»te;  mes  fitr  ceo  qne  il  ne  jniissoit 
J^t  umtinndl  claimty  \  il  semble  a 
'*",}if«  ([uantil  II  vient  en  Engle- 
tore,  U  fait  enter  sur  Pheire  le 

disseisor^ 

*  A««e  not  in  L.  and  M. 
\ttk  ditteitor  moruêt  teine,  le  disieiêee 
en  le  tervice  le  roy,  not  in  L.  and  M. 
Vol.  il 


IN  the  same  manner  it  seemeth, 
where  a  man  U  out  of  the  realme 
in  the  king's  service,  for  the  businesse 
of  the  realme,  if  such  a  one  be  dis- 
seised when  hee  is  in  service  of  the 
king,  and  the  disseisor  dieth  seised, 
&e.  the  disseisee  being  in  the  king's 
service,  that  such  discent  shall  not 
hurt  the  disseisee  ;  but  for  that  hee 
could  not  make  eontinuall  claime,  it 
secmes  to  them,  that  when  hee 

eommeth 

i  &e,  added  In  L.  and  M.  and  Boh. 
I  revient,  L.  and  M. 
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disseisor  J  &e.  Car  tid  home  reter-  eommeth  into  Eneland,  he  may  enter 
sera  un  utlagarie  ^  pronounce  envers  upon  the  heire  of  the  disseisor,  &c. 
hiy  durant  le  temps  que  il  fuit  en  le  For  such  a  roan  shal  reverse  an  out 
service  U  roi/,  &c.  er^o^  à  multo  for-  Ia>vrie  pronounced  a^nst  hini  dur- 
tiori,  avera  aid  et  indemnitie  per  la  in^  the  time  that  heo  was  in  the 
ley  en  Pouter  easey  &c.  hint's  service,  he.  therefore^  muUà 

fortiori^  he  shall  have  aid  and  indem- 
nitie by  the  law  in  the  other  ease,  &e« 

Î  ^vSdTSÎÏ'  "  ^  RS  du  royal7ne*^(id  €9t  J  extra  regnum  ;  as  much  to  say, 
198.440,441.  Jrl   as  out  of  thc  power  of  the  king  of  England  as  of  his 

âïîp? cio?*'  crowne  of  England  :  for  if  a  man  be  upon  the  sea  of  England,  be 
?ÎSl  AbT"  ^  within  thc  kingdom  or  realme  of  England,  and  within  the 
In,)      '  ligeance  of  the  king  of  England,  as  of  his  crowne  of  England 

Rot.  SçS'i'  altum  mare  is  out  of  thc  jurisdiction  of  the  common  TogQ  u  -i 

c    H.  J.      law,  and  within  the  jurisdiction  of  the  lord  admirall,  whose  L       •  D»  J 
A^SmfiQs^        jurisdiction  is  verie  antient,  and  long  before  the  reigne  of  EdvHird 
thc  third,  as  some  have  supposed,  as  may  appeare  by  the  lawes  of 

•  Pat.  %3K,  u  OieroTiy  (so  called,  for  that  they  were  made  by  king  Richard  the  first 
io*E[i^''         "^^^^  he  was  there)  that  there  had  beene  then  an  admirall  time  out 

•  E.  a.  of  minde,  and  by  m  my  other  antient  records  in  thc  reignes  of  Hrnrie 
SSSîf HLGon».  the  third,  Edwrd  thc  first,  and  Mdvtard  the  second,  is  most  mani- 
«•  fcst. 

Vide  Sect.  677.  See  hereafter  in  another  case,  which  LittUton  put  in  his  chapter 

(Hpb.  3U0  of  Remitter  ;  there  he  saith,  ouster  le  mere^  beyond  thc  sea.  This 

great  officer  in  the  Saxoii  language  is  called  ,4en  mere  al,  Ci,  e.J 
over  all  thc  scsL^pr^fcctus  maris  y  nive  claêêis,  archithaUtêhUt  :  and  in 
antient  time  the  office  of  the  admiraltie  was  called  cuetodia  marine 
Anglia^  or  maritimœ  Ânglia, 
s  R.  s.  Cent  And  note  LdttUto.n  saith  not,  beyond  the  sea,  or  extra  quatuor 

^ï^iift.  maria^  for  a  man  revera  may  be  intra  quatuor  maria^  and  yet  out 

of  the  realme  of  England.  But  irUra  quatuor  maria^  at  extra^  is 
taken  by  construction  to  be  within  thc  realme  of  England,  or  thc 
dominions  of  the  same. 

But  here  a  question  may  be  denfanded.  What  if  a  man  be  out  of 
the  realme,  and  a  recoverie  is  had  against  him  in  a  firacifie  by  de* 
fault,  whether  shall  he  avoid  it  in  a  writ  of  error,  as  well  as  he 
should  doe  the  outlawrie,  or  if  he  had  beene  imprisoned  at  the  time 
of  such  recoverie  by  default?  And  it  seemeth  that  he  shall  not 
avoid~the  recoverie,  for  by  that  means  a  man  might  be  infinitely 
delayed  of  his  freehold  and  hiheritancc  whereof  the  law  hath  so 
great  a  regard.  And  few  or  none  goe  over,  but  it  is  either  of  their 
owne  free  will,  or  by  suit,  for  what  cause  soever  ;  and  he  is  not  in 
that  case  without  his  ordinarie  remédie,  either  by  his  writ  of  higher 
nature,  or  by  a  gudd  ei  dt  forceat.  But  outlawrie  in  a  personall  actkn 
shall  be  avdded  in  that  case,  quia  de  minimis  non  curat  iex^  and 
otherwise  he  should  be  without  remédie*  See  Section  437,  and 
note  the  diversitie  betweene  that  case  of  the  imprisonment,  and 
this  of  being  beyond  sea.  And  LitUeton  putteth  the  case  of  im- 
prisonment,  and  omitteth  the  being  beyond  sea  here  :  neither  have 
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I  seene  any  booke  to  warrant,  that  he  that  is  beyond  sea  shall  in  tbis 
case  avoid  the  recoverie  by  default 

En  service  le  roy:^    jBrac/on  sheweth,  that  the  exception  of  BrwtJfib.*. 
being  beyond  sea  is,  quia  fuit  in  êcrvitio  domini  regin  ultra  mare^ 
viz.apud  talem  loettm,  and  that  case  is  cleere  :  but  you  shall  heare 
the  opinion  of  Bracton  in  the  next  Section^  where  hee  is  not  in  the 
service  of  the  king. 
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JT£3r,  ttvters  ant  dît  y  que  si  aseun 
9oits  hers  du  rayalme^  cornent  que 
3  ne  mU  en  service  le  roy^  si  tiel  home 
egteant  hors  de  te  royalme  est  disseisee 
tu  terres  outenements  deins  leroyatme^ 
d  le  disseisor  devy  seisiej&c.  le  dissei* 
sec  esteant  hors  du  royalme^  il  semble 
aeux^que  quant  le  disseiseevient  deins 
U  royalme^  que  il  poit  *  enter  sur 
Tkàre  le  disseisor^  et  ceo  semble  a  eux 
fer  deux  causes.    Un  est,  que  celuy 
que  est  hors  du  royalme  ne  poit  aver 
tonusans  del  disseisin  fait  a  luy  per 
entendement  de  ley^  nient  pluis  que 
ebose  fait  hors  du  royalme  poit  estre 
try  deins  le  royalme  per  le  serement 
éf  12.  t  ef  df  compeUer  tiel  homeper  la 
by  de  faire  continnall  elaime^  lequel 
per  Pentendement  de  le  ley  ne  puit 
ffrer  ascun  notice  ou  conusance  de  tiel 
Ossdsin^  eeo  serra  inconvenient^  et 
nosmement  auant  tiel  dissdsin  est  fait 
a  luy  quant  il  est  hors  du  royalme^  et 
anxy  le  morant  seisiefuit  qnani  il  fuit 
hors  du  royalme  :  car  en  tiel  case  il 
ne  poit  per  nul  possibility  solonque 
common  presumption  faire  continual 
daime  ;  mes  auterment  serrait  si  tiel 
disseisee  fuit  deins  le  royalme  a  l  temps 
de  le  dissdsin^  ou  al  temps  dd  morant 
id  dissdsour^ 


ALSO,  others  have  said,  that  if 
a  man  bee  out  of  the  realme, 
though  hee  bee  not  in  the  king^s  ser- 
vice, if  such  a  man  being  out  of  the 
realme  be  disseised  of  lands  or  tene- 
ments within  the  realme,  and  the 
disseisor  die  seised, écc.  the  disseisee 
being  out  of  the  realnie,-it  seemeth 
unto  them,  that  when  the  disseisee 
commet  h  into  the  realme,  that  he 
may  well  enter  upon  the  heire  of  the 
disseisor,  &e.  and  this  ««eemeth  unto 
them  for  two  causes.    One  is,  that 
hee  that  is  out  of  the  reaJme  cannot 
have  knowledge  of  the  disseisin  made 
unto  him  by  understanding  of  the 
law,  no  more  than  that  a  thing  done 
out  of  the  realme  may  bee  tried 
within  this  realme  by  the  oath  of 
12  men  ;  and  to  compell  such  a  man 
to  make  continuall  elaime,  which 
by  the  understanding  of  the  law  can 
have  no  knowledge  or  conisance  of 
such  disseisin  made  or  done,  this 
shall  be  inconvenient,  namely,  when 
such  a  disseisin  is  done  unto  him 
when  he  was  out  of  the  realme,  and 
also  the  dying  seised  was  done  when 
he  was  out  of  the  realme:  for  in  such 
case  he  may  not  by  possibilitie  after 
the  common  presumption  makeeon- 
tinuair  elaime;  but  otherwise 


it 

should  be  if  the  disseisee  were  within  the  realme  at  the  time  of  the  dissei- 
aiii,  or  at  the  time  of  the  dying  seised  of  the  disseisor. 


[261 


îîD  herewith  the  anticnt  law  cf  England  is  agreeable  with    Sïî  k^iw*^ 
^  Litiieton^  and  the  law  at  this  day.    So  as  it  is  vctus  Is**  cort"    Brit.  ft)],  si.  ' 
statu  opinio,  ExcUMatur^tiam  ^uia  (juod clameum  Tton afifto^    ^j^  6Îcip.'«îfs. 


•J 


*3»etasddédin  lL.  and  M.  and  Wh. 


f  £^c.  added  in  L.  and  J^.  and  Roh. 


Lib.  S.    Cap.  7.        Of  Continuall  Claime. 


Sect.  4i6. 


15  H.  4. 

9H  4.3. 
SI  H.&. 
Kmw  37. 

33  U. Oil.  nU.6.34.  26 ILS. 


mm/,  «  /o/o  tempore  lUigiiJuit  ultra  mare  quâcunque  œcaêione» 
And  this  is  also  agreeable  with  our  ycare  bookes  (1). 


4SE.3.2  8c3. 
▼idcSecCIOS. 


(Ant.  74.  a.) 
(4  Iiut.m.) 
1 11.4.  flap.  14. 
13H.4.C4. 
4f  E.3.t&J. 


CDMu  FlkSN.) 


ID  B«3.av«^ 
mem,  34. 
2TAmê,24. 

33  H.  é.  as. 

li  E.4.M. 
7  H.  A.  l«. 
1  R.  3.  4. 
6  H.  7.  fi. 
7H.7.8. 
r.  N.  B.  lOf. 
SO  A«.  11. 
13  £.  1.  mord. 
47.    12  H.  3. 
Ibid.  J5. 
Lib.  7.  foL  SA, 
S7.  Cftlrin** 
case.  Li.     C  47. 
Dowdsile*!  eue. 


(7  Rep.  »0,  37. 
Calr.  CMC.) 


"  Mi  nt  filuiê  que  cho^efait  àorê  del  royalm  ftoet  eête  trie  dcifu  le 
royalm  per  le  ëeremenl  de  1^.*'  And  in  this  rule  of  law  there  is 
-warily  and  truly  put  by  Lit  tie  forty  these  yrordSy{by  the  oatA  of  twelve 
men)  meaning  by  a  jury.  For  by  certificate  a  thing  dene  beyond  sea 
may  be  tried,  as  Littleton  himselfe,  Sect.  103,  hath  set  downe.  And 
all  matters  done  out  of  the  realme  of  England  concenung  war,  corn- 
bate,  or  deedes  of  armes,  shall  bee  tried  and  termined  before  the 
constable  and  roarshall  of  England^  before  whom  the  triall  is  by 
witnesses,  or  by  combate,  and  their  proceeding  is  according  to  the 
civill  law,  and  not  by  the  oath  of  twelve  men,  as  Littleton  here 
tpeaketh. 

This  rule  here  rehearsed  by  Littleton^  is  worthy  of  explitatloiu 
If  an  alien  (for  example  borne  in  France)  bring  a  real!  action, 
and  the  tenant  plead  that  the  demandant  is  an  alien  borne  under 
the  obedience  ^  the  French  king,  and  out  of  the  leigeance  of  the 
king  of  England  ;  shall  this  case  want  triall  because  the  matter  al- 
leaged  is  out  of  the  realme  ?  then  by  the  fiction  of  this  plea,  no  de- 
mandant shall  recover  ;  therefore  in  this  case  the  demandant  shall 
reply,  that  hee  was  borne  at  such  a  place  in  England,  within  the 
king's  ieigeance,  and  hereupon  a  jury  of  12.  shall  bee  charged,  and 
if  they  have  sufficient  evidence  that  hee  was  borne  in  France,  or  in 
any  other  place  out  of  the  realme,  then  shall  they  finde  ttiat  hee  was 
borne  out  of  the  king*s  alleageance  ;  and  if  they  have  sufficient  evi* 
dence  tliat  he  was  bonie  in  England,  or  Ireland^  or  Jernaey,  or  Jer- 
sey,  or  elsewhere  within  the  king's  obedience,  they  shall  ro/ri  u  -i 
finde  that  he  was  born  within  the  king's  leigeance.  And  L'^^-'-*  ^•J 
this  hath  ever  beene  the  pleadhig  and  manner  of  triall  in  that  case. 
And  so  it  is  in  the  case  that  Littleton  here  putteth,  if  a  man,  in 
avoy dance  of  a  fine  or  a  discent,  alleage  that  he  was  out  of  this 
realme  in  Spaine,  at  the  time  of  levying  of  the  fine,  and  at  the  time 
of  the  disseisin  and  discent,  the  adverse  party  may  alleage  that  he 
was  at  such  a  place  in  England,  8cc.  whereupon  issue  shall  be  taken, 
and  then  in  evidence  he  may  prove  that  he  was  out  of  the  realme, 
8cc.  which,  upon  sufficient  evidence,  the  jurie  ought  to  finde.  And  in 
both  these  cases  and  the  like,  in  a  special  verdict  the  jury  may  finde 
that  he  was  borne  beyond  sea,  or  was  beyond  sea  at  that  time.  Sec. 

The  statute  of  25  £.  3,  de  proditiombus^  doth  declare,  tliat  it  is 
treason  by  the  common  law  to  adhere  to  the  enemies  of  the  king 
within  the  realme,  or  without,  if  hee  bee  thereof  proveablement 
attaint  of  overt  fact,  and  that  he  shall  forfeit  all  his  lands,  &c.  A 
man  must  not  imagine  that  seeing  by  the  common  law  declared  by 
authority  of  parliament,  that  adhering  to  the  king's  enemies  with- 
out the  realme,  is  high  treason,  and  that  the  delinquent  may  be  at- 
tainted thereof,  &c.  that  this  should  want  triall,  for  then  the  judge- 
ment of  the  common  law,  and  declaration  of  the  parliament,  should 
be  illusory,  which  no  well  advised  man  will  thinke  in  a  matter  of  so 
great  consequence.  But  certaine  it  is,  that  for  necessitie  sake,  the 
adherencie  without  the  realme  must  be  alleaged  in  some  place 

within 


(I)  [Sec  Notem] 


Lib.  S. 


Of  Contîhuall  Ciàiihe. 


Sect.  440^. 


within  England.  And  if  upon  evidence  they  shall  finde  any  adhe- 
rende  out  of  the  reaime,  they  shall  finde  the  delinquent  guilty. 
But  most  commonly  they  indited  him  (if  he  had  lanrls)  in  some 
county  where  his  lands  did  lie,  that  were  to  be  forfeited  ;  and  this, 
as  appeareth  in  our  bookes,  was  the  common  use.  And  so  it  is  de- 
clared by  the  statute  (*)  of  35  h.  8.  and  that  it  shall  be  tried  by 
twelve  men  of  the  countie,  where  the  king's  bench  shall  sit,  and  be 
determined  before  the  justices  of  that  bench,  on  else  before  such 
commlssiQners,  and  in  such  shire  of  the  real  me,  as  shall  be  assigned 
by  the  king's  majestie's  commission,  and  this  statute  for  this  point 
remaines  in  force  at  this  day,  and  so  it  was  resolved  [a]  by  all  the 
jud^  m  my  time,  viz,  in  33  Eliz.  in  the  case  of  Orurcke.  And  anno 
£d]  34  EUz,  in  sir  John  Pcrot*9  case  done  in  Ireland,  for  that  is  out  of 
the  reaime  of  England,  and  the  case  [c]  in  Mich,  19  tn  20  EUz.  was 
utterly  denied,  and  sir  Chriêtospher  H>avhimselfe  (who  is  supposed 
to  give  his  opinion  in  tliat  case)  protested  that  he  never  gave  any  such 
opinion,  but  did  hold  the  contrary.  When  part  of  the  act,  especially 
the  originall,  is  done  in  England,  and  part  out  of  the  reaime,  that 
part  that  is  to  be  performed  out  of  the  reaime,  it  issue  be  taken 
therèupon,  shall  be  tried  here  by  12  men  ;  and  those  twelve  men 
shall  come  out  of  the  place  where  the  writ  is  brought.  For  exam- 
ple, (which  ever  doth  illustrate)  it  was  covenanted  by  indenture, 
by  charter  party,  that  a  ship  should  sayle  from  Blacknty  haven  in 
Norfolke,  to  Muttrei  in  Spaine,  and  there  remaine  by  certaine 
dayes, 

In  an  action  of  covenant  brought  upon  this  charter  party,  the  in- 
denture was  alleaged  to  be  made  at  Thetford  in  the  county  of  Nor- 
folke, and  upon  pleading,  the  issue  was  joyned,  wliether  the  said 
ship  remained  at  ATuttrei'm  Spaine  by  the  said  certaine  dayes.  And 
it  was  adjudged  that  this  issue  should  be  tried  at  The  for  where 
the  action  was  brought,  because  there  the  contract  tnoke  his  originall 
by  making  of  the  charter  partie,  and  so  hath  it  bcene  often  adjudged 
in  such  like  case. 

An  obligation  made  beyond  the  seas  may  be  sued  here  in  Eng- 
land, in  what  place  the  plaintife  will.  What  then  if  it  beare  date 
at  Bourdcaux  in  France^  where  shall  it  be  sued  ?  And  answer  is 
made,  that  it  may  be  alleaged  to  be  made  in  in  quodam  loco  vocai* 
Burdeaux  in  France^  in  Islington  in  the  county  of  Afiddlvaex^  and 
there  it  shall  be  tried,  for  whether  there  be  such  a  place  in  Islington 
or  no,  is  not  traversable  in  that  case.  These  points  are  necessary 
to  be  knowne  in  respect  of  the  variety  of  opinions  in  our  bookes.  And 
of  these  thus  much  shall  suffice,  and  now  is  Littleton  worthy  to 
be  heard. 


s  R«S.triaU 


(•)35H.  a. 

StmanfbnLpU 
eDr.90. 

(Cra.  Car.  331) 


Ca]  33  Elix. 
eawOrurke. 

[6]  34  EUx. 
CKtedtf  Sir  John 

Ftrou. 

M  Midi.  19  8c 

Dk  r  500. 
OO  H.  &  ».) 
48  £.3.3. 
11  H.  7.  Itf. 
IH.3.4. 


fiRoU.J33. 
ob.  II.  4.  Ins. 
138.  140,  UI. 

7  Rt-p.  J.a. 
8kl.  307. 
LuU  700. 710. 
05C.} 

Patch,  as  Eliz. 
in  iietion  de 
covt  Bant  inter 
Evangelist  Coi», 
■tautiite  pi.  8c 
Huffhçyn  dr- 
ftrnaunt  in  the 
king's  beach. 
Li.  0.  r.  47. 
Ilotirdak's  ea^ 
Vid.  32  H.  ri.  25. 
48  £.  3.  3. 
11  H.  7.  Irt. 
S  E.  3.  obCgi^ 
tion15. 

(S  Cro.  76.  Sid. 
238  Hob.  U.J 


"  Per  entendement  de  le  ley**  Vide^  for  intendement  of  law,  Sect.  5*2"!**^ 
99, 100,  110,  293,  377.  393,  406,  367,  462,  463,  &c.  439.  ^' 

"  Ceo  Merra  inconvenient**  Here  also,  as  hath  beene  often  said,  vide  Sen.  289. 
appeareth,  that  argumentum  ab  inconvénient^  is  strong  in  law. 

•*  Âutermtnt  eat  si  le  disêciseefuit  deina  le  royalme  al  tetnfig  del 
disseisin^  life.*'  So  as  if  a  man  be  disseised  before  he  goeth  over  sea, 
or  comnieth  into  the  reaime  againc  before  the  discent,  the  discent 
thaU  take  away  his  entrie. 


Sect. 


Lib.  S.    Cap.  7. 


Of  Contmusdl  Chime. 


Sect  441. 


Sect  441. 


[262.  a.] 


auter  matter  ills  aUegemt  pur 
U  prover  que  devant  le  statute  fait 
en  le  temps  ie  roy  K.  S.  m  *  3i. 
cap.  16.  de  son  raigne^  per  quel  es- 
tatute  nonclaime  este  ouste^  &c.  le 
fuit  tiely  que  si  un  fine  sait  levy  de 
certaine  terres  ou  tenements^  si  aseun 
que  fuit  estrange  al  fine  avait  droit 
é?aver  et  recover  mesmes  les  terres  ou 
tenements^  sHl  ne  venust  et  fist  son 
elaime  a  eeo  dans  Van  et  le  jour  pro- 
cheine  après  le  fine  levie^  il  serra  barre 
a  touts  jourSy  quia  dieebatur,  finis 
fioem  litibas  imponebat.    Et  que 
la  ley  fuit  tiel,  f I  est  prove  per  Ves- 
tatute  de  Westminster  %,   De  donis 
oonditionalibus,  lou  il  est  parle  que 
si  fine  soit  levie  de  les  tenements  en 
toik,  &e.  quod  finis  ipso  jure  si!  nul- 
las,  née  habeant  hieredes,  aut  illi  ad 
quos  speetat  reversio  (lieet  fuerint 
pleniB  iBtatis  in' Anglià,  et  extt*a  pri- 
sonam)  nécessitât'  apponere  elame- 
um  suum,  f  &e.    Issint  eeo  prove^ 
que  si  un  estrange  home  que  avait 
droit  a  les  tenements^  sHlfuit  hors  de 
royalme  al  temps  del  fint  levie^  &c. 
n'avéra  dammage^  cornent  que  il  ne 
fist  son  elaime^  0c.  cornent  que  tielfine 
fuit  matter  de  record:  per  greinder 
reason  il  semble  a  eux,  que  un  disseisin 
et  discent  que  est  matter  en  fait^  ne 
issint  trope  greevera  celuy  q^u  fuit 
disseisie  quant  il  fuit  hors  du  royalme 
al  temps  de  disseisin^  et  auxy  al  temps 
que  le  disseisor  morust  seisie^  &c.  mes 
que  il  bien  poit  enter^  nient  contri- 
steant  tiel  discent.^ 


ANOTHER  matter  tbey  alleage 
for  a  proofe  that  before  the  sta* 
tu  te  of  king  Edward  the  Thi  rd,  made 
the  S4th  yeare  of  his  reigne,  by 
which  statute  non-claim  is  ousted, 
&c.  the  law  was  such,  that  ir  a  fine 
were  levied  of  certaine  lands  or  te- 
nements, if  any  that  was  a  stranger 
to  the  fine  had  right  to  have  and  to 
recover  the  same  lands  or  tenements, 
if  he  came  not  and  made  his  claime 
thereof  within  a  yeare  and  a  day 
next  after  the  fine  levied,  he  shall  be 
barred  for  ever,  qiiîa  dicebatur  quSd 
finis  ûnem  Uiibus  imponebat.  And 
that  law  was  such,  it  is  proved  by 
the  statute  of  West,  the  2.    De  donis 
conditionaUbuSy  where  it  is  spoken 
if  the  fine  bee  levied  of  tenements 
given  in  the  taile,  &c.  quàd  finis 
ipso  jure  sit  nulluSy  nec  habeant  ftce- 
redesy  aut  ilU  ad  quos  spectat  reversio 
(licet  plenœ  astatis  fuerint  in  Angliây  et 
extra  prisonam)  necessitaV  apponere 
clameum  suum.    Soe  it  is  proved 
that  if  a  stranger  that  hath  right  un- 
to the  tenements,  if  he  were  out  of 
the  realme  at  the  time  of  the  fine 
levied,  &c.  shall  have  no  dammage, 
though  that  bee  made  not  his  claim, 
&c.  though  that  such  fine  was  mat^ 
ter  of  record:  by  greater  reason  it 
seemeth  unto  them,  that  a  disseisin 
and  discenl  that  is  matter  in  deed, 
shall  not  so  grieve  him  that  was  dis- 
seised when  he  was  out  of  the  realme 
at  the  time  of  that  disseisin,  and  also 
at  the  time  that  the  disseisor  died 


seised,  &c.  but  that  he  may  well  enter,  notwithstanding  such  discent* 


34  B.  9.  mp. 

(Ant.  U4.  bb) 
4  U.  7.  cap.  S4. 
Sec  M  wdl  tUs 
Miniteai  tte  iti> 


HERE  it  appeareth,  what  the  common  law  was  before  the  said 
statute,  for  non-clay  me  upon  a  fine  levied.  But  now  since 
Littleton  wrote,  by  the  sutute  o£4H.7^  five  yeares  after  procla- 
mations made  upon  the  fine  are  given  to  him  that  right  hath  to 
make  his  claime,  or  pursue  his  action,  where  the  common  law  gave 

him 


•  34  cap,  16.  not  in  L.  and  M.  nor  Roh.  i  Ue,  added  in  L.  and  M.  and  Boh. 
t  £^e.  not  in  L.  aftd  M.  nor  Roh. 


Lib.  s. 


Of  Continual!  Claime. 


poonded  îmmj 

lleportta 

Iib.S.rol.84, 

cur  del 
fine*  r  totunb 
Kb.  1.  foL  96, 


97.  in  Sliellm^ 


93. 


him  bat  a  yeare  and  a  day.  But  this  statute  of  4  /T.  T.  esetends 
only  to  fines,  and  not  to  non-claime  upon  a  judgement  in  a  writ  of 
right,  and  therefore  the  said  statute  of  34  ^.3.  here  cited  by  Lit- 
iieion^  which  oosteth  non-ciaime  only  to  fines  levied,  extendeth 
not  to  a  judgement  in  a  writ  of  right  at  this  day,  and  therefore 
the  common  law  in  that  case  reroaineth  to  this  day,  viz.  that  claime 
mast  bee  made  within  a  yeare  and  a  day  after  judgement  (1). 
Also  if  a  fine  be  levied  without  proclamations,  or  without  so  many 
uthe  law  requireth,  then  the  statute  of  non-claime  doth  extend  to 
«Khafine. 

lib.  lo.fhL49.  b. .  ImwMh  one,  tml  99.  a.  lib.  9.  fol.  lOf,  IM.  Maxsuet  Mgei'ieftn.  Lib.  f. 
IbL  134.  S«ffyn*a  eue.  liK  10. 90, 97.  Sevioour*s  car.  Lib.  8.  Ibk  79.  Gtosley»^  c»ie.  Lib.  11.  ibL 
to.  71. 78.  PL  Com.  in  Smitb*t  and  Stapl.  cmp,  and  in  Stowe*9  eaMî,  and  HowePi  eaae,  and  OlanviL 
I.13.canbll.  BTaGt.434.  F kla, lib.  0. cap. f 3.  Bfh.81A.  (4iL  7.  e.  S«.  3SH.8.e.S«.  S  Cio. 
lOUSM.) 


lib.  S 

Bingham** 
caie.  fib.  8.  lU. 
100.  Lacbfocd** 

Lib.'o.foLl99, 
140,  141.  B<a»> 


M  OlanviL 
Ëb.  8.eap.S. 
Bimet.  lib.f. 
foL  435. 
rieta,Iib.6. 
cap.  fS,  S3. 
raktTiDolQCki, 

Vid.aeet  74. 
174.104.441. 
ISO.  MS. 


8iat.d«aaB» 

UK.!. 

[c]n.ConB. 
Siowerkcaar,  9it» 
Braeim,lk«. 
ro.434. 

BiHt  lb.  no*  b» 

ntta,lib.S. 

Ga.13. 


Dictbaturjiniw^  quiajinem  Htibuê  im/tonebatJ"  (2)  Here  you  may 
observe  the  etymologie  of  a  fine.  And  herewith  agreeth  [a]  anti- 
quity :  FintB  ideo  dicitur  JinaUs  concordia^  quia  imfionit  Jinem  UH- 
bttt.  And  after  the  example  [^]  of  Uttletoriy  it  is  good  to  search  out 
the  etym<4ogie  or  right  derivation  of  words;  for  ignoratU  temUnU  ig- 
noratur  et  ars,  as  hath  beene  often  observed  m  other  places.  And 
the  civilians  call  this  judiciall  concord,  transactionem  judidcUem  de 
re  immobiU. 

rofiO  K  1  **  ^^^^f^^^^^  filent  éttatia  in  JngM^  et  extra  ftriso^ 
D.J  f^jn:*  In  this  act  of  13  E.  1.  De  dunia  conditionalibu9  is 
ODe  omitted,  who  is  added  in  the  statute  De  modo  levamUfinU^  viz. 
etianit  memoriœ.  [c]But  a  fem-covert  had  no  privilege  of  non-claime 
at  the  common  law,  as  some  have  said,  because  she  had  a  husband  that 
might  make  claime  for  her.  But  yet  Bracton  saith.  Item  excusatur 
uxor  qu£  tub  fioteatate  viri  auhfioaita^ quèd clamvum  non  apfioêuerit 
Htft  mitlere  fiosait^  and  citeth  a  judgement  in  the  point;  Trim 
4  H.  3.  in  Cusin*a  case.  But  Fleta  saith,  Excusatur  n  fuerit  uxor 
aUcuju9f  nfurrit  fier  virum  imfiedita^  quèd  non  fiotuit  afiponere 
ciameum,  Also  they  in  reversion  or  remainder  expectant  upon  any 
estate  of  freehold  were  barred  by  the  common  law  ;  and  yet  they 
could  make  no  claime,  because,  as  hath  beene  said,  it  belonged  to 
the  particular  tenant,  and  not  to  them,  because  their  entry  was  not 
lawfiiU  ;  which  was  one  ùt  the  principall  causes  of  making  of  the 
laid  statute  of  34  £.  3.  which  ousted  non-claime.  But  these  cases 
of  coverture,  and  of  them  in  reversion  and  remainder,  are  now  with- 
out question  holpen,  and  just  provision  made  for  the  saving  of  their 
rights  and  titles  by  the  said  statute  of  4  //.  7.  as  by  the  said  act 
tppeareth. 

Sect.  442. 

/'TKK^  qnœre  ri  home  soit  diesei"  \  LSO,  inquire  if  a  man  be  dis- 
,  tiCy  el U  arraigneun  aariseenvers  U   xX  seised,  and  he arraigne  anassiae 


&H.7.CbS«. 
H.8.  c  30. 
SiMU  510^ 


^^esneor^  et  les  recognitors  de  le  assise 

chaunta 


against  tlie  disseisor,  and  tlie  recog- 

nitori 


(1)  [See  Note  206.] 


(3)  [See  Note  207.] 


Life.  S,    Cap.  7. 


Of  Continuall  Cl^ime. 


Sect,  442. 


f  chaunta  pur  U  plqinUfe,  et  It9ju9' 
tices  d^Q^isçToyle  enirjç  advices  de  iQur 
jud.pntnt^  tanq^ten  al  (o  ocbtin  assise^ 
&c,  et  en  ^  le  iUmeni  'itrs  Ir  diastUor 
mornst  ëeisîe^  &c.  si  h  dit  mit  del  as- 
sise iterra  II  fris  rit  ky  pur  k  dil  dis- 
seisee un  conlintiall  claime^  enlant  que 
7iul  df^aiiU  j^uit  en  lity^  §  Ç?c. 


of  the  assise  chante  (1)  fqr  the 
pliiintife,  and  the  justices  of  assise 
will  bee  advised  of  their  judgements 
UDtill  the  next  assise,  kc.  and  in  the 
Hieaiie  s«*ason  tlie  disseisor  dioth  seis- 
e(?,  écc.  vet  the  said  suit  of  the  assise 
shall  bee  ta*:en  in  law  for  the  dissei- 
see a  eon<)nuaII  elainie,  insomuch 
that  no  default  was  in  him,  &e. 


(10  Rrç.  UQ^ 


Î8r  3  B.«. 

thread. 
Stanf. 
105  C. 

3  U,  7.  «.  U 


Vid.  Sect.  514. 
S33,  S34.  Map- 
Ifia  CiiHrUi,30 
W.  2.  ca.  3.  30. 
39.   Stat,  de 
Kbor.  ca.  J,  4. 
Arifc  &up.  Cart, 
ca.  10. 

4  E.  3.  ca.  11. 
7  R.  a.  ou  4. 
97  E.  1.  de 
linibus  ca.  4. 
is  E.l.db  ' 
Rppelfaltit. 

4  K.  3.  cft.  8. 
a  H.  f.  ca.  8 

5  H.  ff.  ea.  7. 
13H.4.ca.  7. 
Kortb. 

a  £.  3.  ea.  S. 
SE.3.  ott.«. 
14  H.  tt.  aa.  1. 
tl  H.4.  «.10. 
73H.ca.l. 


*«  (hRRAIGKE  un  asHse**  To  arraigne  the  assise  is  to  cause 
WJu  teaant  to  be  ciiUed  to  make  the  plaint,  and  to  set  the 
cause  in  such  order  as  the  tenant  may  bee  enforced  to  answer  there- 
unto; and  is  derived  of  the  French  word  arrwgnery  which  signiiieth 
to  order  or  set  in  right  place.  An  arraignment  is  sometime  called 
an  astitutioa,  of  the  verbe  astituo,  compounded  of  ad  and  Btatuo^ 
that  is,  to  place  or  set  in  order  one  by  another.  In  the  same  sense 
that  Littleton  hereuseth  it,  it  is  used  when  an  appeale  l*rQ/?Q  n 
an*aigned,  both  which  are  arraigned  in  French,  but  entrcd  L*^"*^*  ^»  J 
in  Latin.  And  it  is  to  bee  observed,  that  Littleton  saith  here  ar- 
raigne  ten  aasise^  and  saith  not  that  the  tenant  is  arraigned  ;  and  so 
of  the  appeale  ;  for  these  are  the  suits  of  the  subject,  and  no  man  is 
said  to  be  arraigned,  but  merely  at  the  suit  of  the  king,  upon  an 
enditement  found  against  him,  or  other  record  wherewitli  he  is 
charged.  And  there  the  arraignment  of  the  prisoner  is  to  take  order 
that  he  appeare,  and  for  the  certainty  of  the  person  to  hold  up  his 
hand,  and  to  plead  a  sufficient  plea  to  the  enditement  or  other 
record,  whereupon  they  which  follow  for  the  king  may  orderly 
proceed. 

JuBticcê  d^oêniee.**  Justices  of  assise  are  assigned  and  constituted 
by  the  king  of  the  judges  and  sages  of  the  law,  and  are  called  jus- 
tices of  assise,  for  that  the  writs  of  assise  of  novel  diasdsin,  (which 
in  former  times  were  accountedyèfi/wîû  remédia^  and  very  frequent 
and  common)  were  returnable  befDi*e  them  to  be  taken  in  their 
proper  counties  twice  every  yeare  at  the  least,  whereupon  they  had 
authority  to  give  judgment  and  award  seisin  and  execution  :  suid 
therefore  both  for  the  number  of  them  in  times  past,  and  for  the 
greater  authority  they  had  then  as  justices  of  nini  firim  (which  was 
to  trie  issues  only,  except  in  quart  impcdit^  and  assises  de  darreine 
pre^enfment,  in  which  cases  the  justices  of  mai  y^ntM  might  give  judg- 
ment) they  were  denominated  justices  of  assises  :  and  divers  acta  of 
parliament  have  given  to  them  great  authority  both  in  criminall 
causes  and  common  pleas.  These  justices  of  assise  have  also  com- 
missions qf  oicr  and  terminer^  of  gaole  delivery  and  of  the  peace,  fÂ 
association,  and  fi  non  omnes  throughout  their  whole  circuits;  so  as 
they  ure  armed  with  ample,  provident,  but  yet  ordinary  jurisdiction; 
for  all  their  commi^iuns  are  bounded  with  this  expresc>c  limiti^tioEU 
factum  i  quod  ad  juatitlum/ierUnct  accundum  Irgem  et  conauetudinem 
jing-lia.    And  in  tonitcr  time,  according  to  the  originall  institution 

said 


t  chattnta^-chaunteroiit,  in  L.  and  M. 
and  chanteront  in  Itoh. 
i  le  not  in  L.  and  M. 

(1)  I.  e.  Find,  or  give  their  verdict 


I  prig  not  in  h.  and  M.  nor  Roh* 
$  £^c.  not  in  L.  and  M.  nor  Roh. 


Lib.  3. 


Of  Continuall  Claime. 


Sect.  443. 


and  their  commission,  both  the  justices  jdned  both  in  common  pleas    *J  g*^-  ^'-^^ 
and  pleas  of  the  crowne.  ea.  i4. . 

3MBr.Dier  99.  9&4EUz.  DierSOS.   (F.  N.  B.  340.  c.  4.  Int.  161.) 


«'  Si  le  dit  wit  del  assise  serra  prise  en  ley^  ^c.  un  continual 
claime"  And  it  is  holden  at  thi»day  that  it  shall  amount  to  a  claime, 
fior  that  there  was  no  default  in  him,  as  Littleton  saith.  [t/]  Some 
have  objected,  that  if  the  bringing  of  an  assise  should  amount  to 
continaall  claime,  and  every  continuall  claime  made  by  the  disseisee 
Test  the  possession  and  freehold  in  him,  therefore  if  bringing  the  as- 
sise, &c.  should  amount  to  a  continuall  claime,  that  then  the  writ 
dioald  abate.  But  hereunto  it  hath  beene  answered  in  this  chapter, 
that  a  continuall  claime  is  an  entry  by  construction  of  law  for  the  ad- 
vantage of  the  disseisee,  but  not  for  his  disadvantage. 

In  a  writ  of  entry  sur  disseisin  against  one,  supposing  that  he  had 
nocentredbut  by  who  disseised  him,  the  tenant  said  that  S.  died 
seised*  and  the  land  descended  to  him,  and  prayed  his  age;  the 
plaintife  counterpleaded  his  age,  for  that  he  arraigned  an  assise 
against  S.  who  died  hanging  the  assise,  and  he  was  ousted  of  his 
age,  for  that  the  bringing  of  the  assise  amounted  to  a  claime. 

If  tenant  in  dower  alien  m  fee  with  warranty,  and  the  heire  in  the 
reversion  being  a  writ  of  entiy  in  casu  proviso^  \Itc,  and  hanging 
the  plea  the  tenant  dieth,  the  heire  shall  not  be  rebutted  or  barred 
by  this  warranty,  for  that  the  firtecifie  did  amount  to  a  continuall 
daime.  And  herewith  agreeth  (*)  antiquity  ;  Et  si  clameum  non  aft- 
/losueritfSufficit  tamen  si  iUe  vel  antecessor  suns  faciat  quod  tantun- 
dem  valeatf  ut  si  filacitum  movent  tenentem  velfecerit  rein  Utigio^ 
sam;  quia  sicut  filus  est  facto  apfiellare  quàm  verbo^  ita  filus  est 
clameum  apfionere  facto  quàm  verbo  :  et  ad  hoc  fait  de  termino 
Sanctét  Trinitatis,  anno  regni  regis  H.  3. 15.  in  com.  Hunt,  de  quâ- 
dam  Gttldeburgâ,  cui  objectumfuit^  qudd  clameum  non  afifiosuit^  et 
ipsa  resfiondit^  qudd  fecit  quod  tantundem  valet,  quia  tempore finis 
faeti  implacitavit  tenentem  per  aliud  breve^  l^c. 

If  the  goods  of  a  villeine  (before  any  seisurc  made  by  the 
lord)  be  distreined,  the  lord  may  have  a  replevyn  ;  and  notwith- 
standing before  the  bringing  of  the  writ  he  had  no  property,  yet 
the  very  bringing  of  the  writ  doth  amount  to  a  claime  of  the 
goods,  and  vesteth  the  property  in  the  lord. 


[d]  See  beroie 
in  thii  chapter. 
Sect.  419. 
vide  Seet.  410. 
(3  Ed.  3.  8. 
14  Ed.  S.  14.) 
(A11US63.  b.) 


S4B.S.Sf. 
9  E.8.age.l41« 
15  B. 3.  ^ 
ConnterplaA  de 
gar.  $. 


SB.S.  liu 


(•}Fleta,lib»«» 
ca.  5%. 
Braet.  Ebt  f* 
fo.430. 


S3E.S. 
Bepkvin.  43. 
42  £.  S.  18.  b. 
9H.  0.S5. 


"  Entant  que  nul  default  fuit  en  luy,  ^c."  Hereby  it  is  implyed, 
that  our  author  inclined  to  this  opinion,  that  it  should  amount  to 
a  claime,  for  that  no  default  was  in  him  ;  et  nemo  debet  rem  suam 
sine  facto  aut  defectu  suo  amittere^  as  the  rule  is. 


[263.  b.]  Sect 

rTEM^  quœre  9%  un  ahbe  it  un 
monasterie  tnarust^  et  durant  le 
temfs  de  vacation  un  home  tarciouse- 
«ml  enter  en  certaine  parcel  de  terre 
idmon4i8tery^elaymai\t  la  terre  aluy 

et 

Voi.Il. 


443. 

ALSO,  inquire  if  an  abbot  of  a 
monasterie  die,  and  during  the 
time  of  vacation  a  man  wrongfully 
entreth  in  certaine  parcels  of  land  of 
the  monasterie,  claiming  the  land 

unto* 


Lib.  S,    Cap.  7.  Of  Continuall  Claimc.  Sect  443* 


et  a  ses  heires^  et  de  tiel  estate  morust 
seisk'y  et  la  terre  disemdist  a  son  heire^ 
et  pais  après  un  ♦  est  elects  et  fait  abbe 
de  mesme  la  m&nasterie^  si  t  mesme 
Vabbe  pott  enter  sur  le  heire  ou  nemy. 
Et  il  semble  a  ascuns^  que  Vabbe  bien 
foit  enter  en  ceo  ca»,  pur  ceo  que  le 
corcut  ni  ir:n})S  dv  \*ucanve  ne  fuit 
anntn  irrson  ahie  défaire  voiilinaal 
chtime;  cctr  7iient  pluis  que  ils  sont 
ptrèimablt  de  ^  suer  adîon^  nient 
pluis  ils  sont  able  défaire  eoutinual 
elaîmt\  car  lecortni  ^  n\6tfor*ique\\ 
un  mort  corjis  sans  te^:l(y  car  en  tmips 
de  .  iicaiiou  un  ^iriiuutjail  a  eu*x\  ou 
pvr  eu.i\  es'  void:  d  en  ce.<t  case  Vahbe 
ne  ]nûl  irccr  b-ieje  d'i  utre  sur  dis- 
se a  envers  le  lu  irc^  pur  ceo  que  il  ne 
fail  unpie.i  disseisee*  Kl  si  Tabbe  ne 
j;  lissoU  enter  en  ceo  cuse^  donques  il 
serra  m  'is  a  son  britfc  de  droite  |  &c. 
UilHel  serra  trope  dure  pur  le  meason  : 
per  que  senAne  a  euXy  que  Vabbe  bien 
poil  entrer^  &c* 

.  Qiisei-as  de  dnblis,  legem  bene 
diseere  si  vis  : 

Quœi*ere  dat  sapere,  quœ  sunt 
légitima  vepc^. 


unto  him  and  bis  heires,  and  of  that 
estate  dieth  seised,  and  the  land  de- 
seendetli  unto  his  heires,  and  after 
that  an  abbot  is  ehosen,  and  made  ab- 
bot of  the  monasterie,  a  question  is, 
if  the  abbot  may  enter  upon  the  heire 
or  not.  And  it  seemeth  to  some,  that 
the  abbot m^^  well  enter  in  this  case, 
for  this,  that  the  covent  in  time  of 
vueuUon  was  no  |>erson  able  to  make 
continuall  elaime  ;  for  no  more  than 
they  be  personable  to  sue  an  action, 
no  mort!  be  tliey  able  to  make  conti- 
nuall claime,  for  the  covent  is  but  a 
deadbodic  without  head;  for  intime 
of  vacation  a  grant  made  unto  them 
in  void;  and  in  this  case  an  abbot 
may  not  have  a  writ  of  entrie  upon 
disi;eisin  against  the  heire,  for  this, 
thut  bee  was  never  disseised.  And 
if  the  abbot  may  not  enter  in  this 
ease,  then  bee  shall  bee  put  into  his 
w  rit  of  right,  &.e.  which  shall  Ijce 
hard  for  the  house:  by  which  it 
seemeth  to  them,  that  the  abbot 
may  well  enter,  &c. 

^lutras  de  dubijsj  legem  bene  dis^ 
cere  si  vis  : 

Qjiœrere  dat  sapere^  quœ  sunt  Irgi-- 
tima  verè. 


(Povt.  331.  a. 
342.  b.  345.  a.) 

(S  Koll.  Abr. 
339.} 


(5  Rep.  21.) 

(F.  N.  R.  34.  m. 
Vi,  i.  cap.  i. 


HERE,  first,  it  is  to  be  observed,  that  albeit  the  freehold 
and  inheritance  is  in  this  case  in  no  person,  but  in  abeyance 
or  in  consideration  of  law,  yet  an  entrie  and  claime  by  one  that 
hnth  no  rij^ht  shall  gaine  the  inheritance  by  wrong.  For  here  Lit- 
cicton  saith  and  of  such  estate  died  seised,  &c.  And  so  it  is  in 
case  of  a  bishop,  parson,  vicar,  prebend,  or  any  other  sole  corpo- 
ration.   And  in  the  statute  of  Alerlebridge  it  is  called  an  intrusion. 

Secondly,  that  seeing  by  the  death  of  the  abbot  (which  is  the 
act  <if  God)  no  person  is  able  to  make  continuall  claime,  there- 
fore  a  discent  during  that  time  shall  not  prejudice  the  successor  ; 
for,  as  hath  beene  said,  Imfiotentia  earcuêat  legem,  Kan  usurpation 
bee  had  to  a  church  in  time  of  vacation,  this  shall  not  prejudice 
tiie  successor,  to  put  him  out  of  possession,  but  tlfat  at  the  next 
avoidance  hce  shall  [ireseuu 

"  ^rtcnt 


•  ahbe  added  L.  and  M.  and  Hoh. 

mesme  not  in  L.  and  M.  nor  Koli. 
X  auti'^faire,  L.  and  M .  and  RaU. 
§  tCeëi-^ct^  L.  Àiid  M.  and  UoU. 


I  come  added  L.  and  M.  and  Roh. 
*  4.  £^c.  not  in  L.  and  M. 

vere  not  in  L..  and  M.  nor  is  any  par* 
of  these  two  verses  in  the  Camb.  MSS. 


Lib.  3. 


Of  Contînuall  Claime. 


Sect.  443. 


"  Sitni  filttia  que  ils  sont  able  de  suer  artion,  ^Jfc"    Here  that  ^J^^ 
which  hath  in  this  chapter  beene  said  is  confirmed,  viz.  That  the 
entrie  or  coiittnuall  dainie  must  pursue  the  action. 

**  Car  lê  càvent  rCcêt  fors  que  un  mort  fieraon,  ti^c."  This  is  ratio 
umiy  but  not  unica  :  for  though  the  rest  of  the  corporation  be  no 
mort  persons,  as  the  chapter  in  case  of  deane  and  chapter,  or  the 
commonaltie  in  case  of  mayor  and  commooaltie  ;  yet  cannot  Uiey 
when  there  is  no  deane  or  maior  make  claime,  because  they  have 
neither  abilitie  nor  capacitie  to  take  or  to  sue  any  action,  as  our 
author  here  saith. 


foiM       T  "        ^  vacation  ungraunt  fait  a  eux  ou  fier 

[264.  a^J  cuxyeëtvoid^  {J^c."  And  the  reason  is,  because  the  body 
pdUtiqne  which  is  capable,  is  not  complete,  but  wanteth  the  head. 
But  this  is  to  be  understood  of  an  immediate  grant;  for  if  during  the 
vacation  of  the  abathie  of  Dale,  a  lease  for  life,  or  a  gift  in  taile  be 
made,  the  remainder  to  the  abbot  of  Dale  and  his  successors,  this  re- 
mainder is  good,  if  there  be  an  abbot  made  during  the  particular 
esute. 

If  there  be  maior  and  commonaltie  of  D,  and  the  maior  dieth,  a 
^ont  made  to  the  maior  and  commonaltie  of  D,  is  void  for  the 
cause  aforesaid  ;  but  in  that  case,  if  a  lease  for  life  be  matle,  the  re- 
mainder to  the  maior  and  commonaltie  of  D,  the  remainder  is  good, 
if  there  bee  a  maior  elected  during  the  particular  estate. 

^Poitcnter^  Is^c.**  Here  by  this  f^c.J  is  implyed,  or  make  his 
continaall  claime  in  such  sort  as  hath  beene  before  expressed. 


3H.7.13. 
40  Ais.  96. 
34  E.  3. 
Gamntk  69. 

(Post.  37B.) 
(Ant.  S39.  m.) 


(10  Rep.  t. 
Ant.  85.  S50.  tu 
3.  a. 

Kh.  10.  Lampett*! 

lib.  6.  Bhhop 
ol' Wells's  ea«e. 
Kb.  1.  Rector 
of  Cheddfaigton*» 
Cftse.) 


Quseras  de  dubiis,  legem  bene  discere  si  vis  : 
Quierere  dat  sapere,  quse  sunt  légitima  verè* 


Here  Littleton  expresseth  an  excellent  meanes  to  attaine  to  the 
reason  of  the  law,  by  enquiring  of,  and  conference  had  with,  learned 
men,  of  doabtfull  cases  : 

Inter  cuncta  legea,  1st  fier  cunctabere  doctos.  Ho«ee. 

For  as  colUuio  fiefierit  artes^  so  coUatio  fierficit  artea  :  and  this  must 
bee  contînuall  ;  for  as  knowledge  increaseth,  so  doubts  therewith  in- 
crease also  ;  Creacente  acientiâj  creacunt  aimul  et  dubitationea. 

And  here  Littleton  citeth  verie  aptly  two  verses  ;  for  it  is  truly 
said,  that  Authoritatea  fihiloaofihorum  medicorum  et  fioetarum  aunt 
in  eauais  alUgand^  et  tenenda  ;  and  our  author  doth  cite  a  verse  for 
memorie,  but  it  is  worthy  of  memorie. 


Lib.  3.    Cap.  8- 


Of  Releases* 


Sect.  444,  445. 


Chap.  8< 


Of  Releases  (1). 


Sect  444^ 


X>£L£«A<S£9  sont  en  divers 
JttjmanTierSyeestascQvoirjreleases  de 
tout  le  droit  que  home  ad  en  terres  ou 
tenements^  ^  et  releases  de  actions 
personals  et  reals^  et  auters  choses^ 
Releases  de  tout  U  droit  que  liomes 
ont  en  terres  ou  tenements^  &c.  sont 
communément  fait  en  tiel  form  on  de 
tiel  effect: 


RELEASES  are  in  divers  mtfn^ 
ners,  vi%.  releases  ofall  the  right 
which  a  man  hath  in  lands  or  teoe- 
ments,  and  releases  of  actions  perso- 
nalis and  i*ealls,  and  other  things. 
Releases  of  all  the  right  which  men 
have  in  lands  and  tenements,  &c. 
are  commonly  made  in  this  forme, 
or  of  this  effect  : 


H 


ERE  our  author  beginneth  with  a  division  of  releases. 


Vide  Mir.  cap.  8. 
tect.  17. 
Vide  Brie  101. 

Bnct.  li.  5.  TiMt.  de  Except.  &  lib.  4.  foL  318.  b.  Fleta,  lib.  3.  etp.  14. 


Vide  Sect.  491. 


These  words  must  be  referred  thus  :  releases  arc  of  two  sorts, 
viz.  a  release  of  all  the  right  which  a  man  hath  either  in  lands  and 
tenements,  or  in  goods  and  chattels  :  or  there  is  a  release  of  actions 
reall,  of  qr  in  lands  or  tenements  :  or  personally  of  oic  in  goods  or 
chattels:  ormixt,  partly  in  the  realty,  and  partly  in  thcp-.^  .  -  « 
personaltie.  L^^^*  b.J 


[a]  FleUfUbi 


"  Relea9e^**  Relaxation  Of  the  etymdogie  of  this  word  you  have 
heard  before.    Fleta  [a\  calleth  it  char  ta  de  gui.  tâ  clamantiâ. 


Sect.  445. 


NOVERINT  univers!  per  prœ- 
sentes,  me  A.  de  B.  remisisse, 
relaxasse,  et  omnino  de  me  et  hsere- 
dibus  meis  quietum  clamasse  :  vel  sic, 
pro  me  et  liœredibus  mcis  quietum 
clamasse  C.  de  D.totum  jus,titulum, 
et  clameum  quœ  habui,  habeo,  vel 
qnovismodo  in  futur,  habere  potero, 
de  et  in  uno  messuagio  eum  perti- 
nentiis  in  F.  &c.  Et  est  ascavoire^ 
que  ceux  verbs  remisisse,  et  quietum 
clamasse,  sont  de  un  tiel  effect  sicome 
iîels  verhSy  i-elaxàsse. 


^MT^^W  all  men  by  these  presentSy 
jflL  that  I  of  B.  have  rendsedy 
released^  and  altogether  from  me  and 
my  heirs  quid:  claimed  :  or  thus,  for 
mee  and  my  heires  quiet  claimed  to  C. 
of  D.  all  the  rights  tUlt,  and  daim 
which  I  havCy  or  by  any  meanes  may 
have^  of  andin  one  messtuige  wUh  Vie 
appurtenances  in  F.  &e.  And  it  is 
to  bee  understood,  that  these  words, 
remisissej  et  quietum  clamasse^  are  of 
the  same  effect  as  these  words,  r€- 
laxâsse. 


""^JOVERINT  universi  per  praesentes,  &c.'*    Here  IMtie ton 
Jl^  sheweth  presidents  of  releases  of  right  :  and  presidents  doe 
both  teach  and  illustrate,  and  therefore  our  studient  is  to  be  well 
stored  with  presidents  of  all  kindes. 


BcRct.  Kb.  4. 

I'oU  308. 
FktA,  ubi  sup. 
0  H.6.35. 

ME.  3.  sr. 
13  H.  4.  entr. 

coBgeab.  57.  (3  Roll.  Abr.  400.  403. 


"  Remisisse,  relaxâsse,  et  quietum  clam&sse.*'  Here  Littleton 
sheweth,  that  there  be  three  prefer  words  of  release,  and  bee  much 
of  one  effect  :  besides,  there  is  renunciare^  acguietare^  and  there  bee 


(1)  [See  Note  208.] 


manv 


t^i^c.  added  in  L.  and  m; 


Lib.  3. 


Of  Releases. 


Sect.  445. 


many  other  words  of  release  ;  as  if  the  lessor  grants  to  the  lessee  for 
ti£e,  that  he  shall  be  discharged  of  the  rent,  this  is  a  good  release. 
Vide  Sect,  532. 

And  it  is  to  bee  understood,  that  there  bee  releases  in  deed,  or  ex- 
duresse  releases,  whereof  Littleton  heere  hath  shewed  an  example. 

These  expresse  releases  must  of  necessitie  be  by  deed.   There  be  sth.  8.s9. 
also  releases  in  law,  and  they  are  sometime  by  deed,  and  sometime 

without  deed.    As  if  the  lord  disseise  the  tenant,  and  maketh  a  «/«n  sttaint. 

feofiment  in  fee  by  deed  or  without  deed,  this  is  a  release  of  the  anL'i.^. 

seigniorie.    And  so  it  is  if  the  disseisee  disseise  the  heire  of  the  SêreîTeMis*" 

^sseisor,  and  make  a  feoffment  in  fee  by  deed  or  without  deed,  this  a  R^* 

b  a  release  in  law  of  the  right    And  the  same  law  it  is  of  a  right  in  2l*.*iou  ïâd.  7f . 

action.  l  Roll.  Abr.  934.  ' 

If  the  obligor  make  the  obligee  his  executor,  this  is  a  release  in  Je^Î^s.^*'*''^ 
law  of  the  action,  but  the  dutie  remaines,  for  the  which  the  executor   «  e.  4.  s. 
may  retaine  so  much  goods  of  the  testator  (1). 

If  the  feme  obligee  take  the  obligor  to  husband,  this  is  a  release   ii  H.7.4. 
in  law.    The  like  law  is,  if  there  be  two  femes  obligees,  and  the  one  Je^V^' 
take  the  debtor  to  husband  (2). 

If  an  infant  of  the  age  of  seventeene  yeares  release  a  debt,  this  is 
void  ;  but  if  an  infant  make  the  debtor  his  executor,  this  is  a  good 
release  in  law  of  the  action  (3). 

But  if  a  feme  executrix  take  the  debtor  to  husband,  this  is  no 
release  in  law,  for  that  should  be  a  wrong  to  the  dead,  and  in  law 
worke  a  devastavit^  which  an  act  in  law  shall  never  worke.  And  so 
it  was  adjudged  in  the  king's  bench,  Mich.  30  &  31  EUz.  in  which 
case  I  was  of  counsel!. 

But  it  is  to  be  observed,  that  there  is  a  diversitie  betweene  a  re-    so  e.  3.  m. 
lease  in  deed,  and  a  release  in  law  ;  for  if  the  heire  of  the  disseisor   5«  5f.1»2. 
make  a  lease  for  life,  and  the  disseisee  release  his  right  to  the  lessee  (Mo^ssa. 
for  his  life,  his  right  is  gone  for  ever.    But  if  the  disseisee  doth  JbÏp.\«. 
disseise  the  heire  of  the  disseisor  and  make  a  lease  for  life,  by  this  ^!^^* 
release  in  law  the  right  is  released  but  during  the  life  of  the  lessee  ;  ' 
for  a  release  in  law  shall  be  expounded  more  favourable,  according 
to  the  intent  and  meaning  of  the  parties,  than  a  release  in  deed, 
TO(\K   â  1  ^  partie,  and  shall  be  taken  most 

I^^Od.  a.  J  strongly  agahist  himseife,  and  so  in  the  case  aforesaid, 
where  the  debtor  is  made  executor. 

**  Totumjust  titulum^  et  clameum.**  But  note,  that  jua^  or  right,  (lo 
in  generall  signification  includeth  not  onely  a  right  for  the  which  a 
writ  of  right  doth  lie,  but  also  any  title  or  claime,  either  by  force  of 
a  condition,  mortmaine,  or  the  like,  for  the  which  no  action  is  given 
by  law,  but  only  an  entr}'. 

(1)  [See  Note  209.]  (3)  [See  Note  211.] 

(2)  [See  Note  210.] 
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Sect.  446. 


JTEM^  ceuxparoljcque  $ont  com- 
nmnenient  ffuê  en  tiebe faits  At  re- 
leases^ *  seUieet  (quœqoovisinodo  in 
futurum  habere  potero)  sont  sieome 
voidt»  enleUy;  car  nul  droit  passa 
per  un  rdease^  forsque  le  droit  que  le 
relesêôr  aâ  al  temps  de  le  releas  faiL 
Car  si  soit  pier  el  Jits,  et  le  pier  soit 
éissdseey  d  le  fiXs  (vfronl  s0n  pktr) 
rékssaper  son  fmt  a  le  disisèisor  tout 
U  droit  que  il  ad  ou  aver  puissoit  en 
mesmes  les^  tenements  sums  elanse  de 
garrantie^  &c*  d  puis  le  pier  marustj 
&c,  le  fits  poitloyalment  enter  sur  la 
possession  le  disseisor ^  pUr  ceo  que  il 
n'avait  t  droit  en  la  terre  \  en  la  vié 
son  pieTy  mes  le  droit  diseendist  a  luy 
per  discent  après  le  releas  fait  per  le 
mort  son  pere^  &c* 


ALSO,  these  words  vrhieh  are 
eommoniy  put  in  soeh  releases, 
seilied  (quce  quovîsmodo  in  futurum 
habere  potero)  are  as  voide  in  law  : 
for  no  right  passeth  by  a  release,  but 
the  rigl^t  which  the  releasor  hath  ut 
the  time  of  the  release  made.  (1)  For 
if  there  be  father  and  sonne,  and  the 
father  bee  disseised,  and  the  sonne 
riiving  his  father)  releaseth  by  liis 
need  to  the  disseisor  all  the  right 
V^hf eh  be  hath  or  may  have  in  the 
same  tenements  without  clause  of 
warrantie,  &e.  and  after  the  father 
diet'h,  &c.  the  sonné  may  lawfully 
enter  upon  thé  possession  of  the  dis- 
seisor, for  that  bee  had  no  right  in  the 
land  in  bis  father's  life,  but  the  riglit 
descended  to  him  after  the  release 
made  by  the  death  of  his  father,  &c. 


(SRoILAlw. 
400.  8  Rep. 
Sdw.  Altliun'i 


W 

.  101. 
17  £.  3.  67. 
4t£.3.t4. 
10  H.  6. 4. 
UAsuJ, 
27  B.3. 
Exeeutkniao. 
1  Rep.  118.  Ik 
10  E.  3. 
BaReS45. 
Hoe*s  cftKyf. 
p«lt.fl70,7L 


"VrrOTE,  a  man  may  have  a  present  right,  though  it  cannot 
take  effect  m  possession,  bat  in  futuro  (2). 
As  hee  that  hath  a  right  to  a  reversion  or  remainder,  and  such  a 
right  he  that  hath  it  may  presently  release.  But  here  in  the  case 
which  Littleton  puts,  where  the  sonne  release  in  the  life  of  his  father, 
this  release  is  void,  [a]  because  he  hath  no  right  at  all  at  the  thne 
of  the  release  made,  but  all  the  right  was  at  that  time  in  the  father; 
but  after  the  decease  of  the  fatlier,  the  sOnne  shall  enter  into  the 
land  against  his  owne  release. 

The  baron  make  a  lease  for  lifb  and  dîeth,  the  release  made  by 
the  wife  of  her  dower  to  him  in  reversion  is  good,  albeit  shee  hath 
no  cause  of  action  against  him'm  fit^taentu 


(Sect.  706.) 


S0H.6.S9. 


"  Sana  clause  de  garrctntir^*  For  if'  there  bee  a  warrantie  an- 
nexed to  the  release,  then  the  sonne  shall  be  hatred.  For  albeit 
the  release  cannot  barre  the  right  for  the  cause  aforesaid,  yet  the 
warranty  may  rebutt,  and  barre  him  and  his  heires  of  a  future  right 
which  was  not  in  him  at  that  time  :  and  the  reason  (which  in  all 
cases  is  to  be  sought  out)  wherefore  a  warrantie  being  a  covenant 
reall  should  barre  a  future  right,  is  for  avoiding  of-  circuitie  of 
action  (which  is  not  favoured  in  law)  ;  as  he  that  made  the  war- 
rantie should  recover  the  land  against  the  ter-tenant,  and  he  by 

force 


*  Kil^^c,  in  L.  and  M.  and  Rob. 
t  nul  added  in  L.  and  M.  and  Roh. 

(1)  ESee  Note  312.] 


%  quant  il  relestataes,  added  in  L.  and  M.  and 
Rob. 

(2)  [Sec  Note  213.] 


t 
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force  of  the  warrantie  to  have  as  much  in  value  against  the  same 
person  :  yet  is  there  a, diversity  between^  a  warrantie  and  a  feoff- 
ment ;  [^3          there  be  grandfather,  father,  and  sonne,  and  the  2^|^4?8u 
fOA     K  1  ^^bci^  disseiseth  the  grandfatlier,  and  make  a  feoffment  in  15  e.  4!  t^c* 
D.J  fee,  the  grandfather  dieth,  the  fatlier  against  his  owne  feoff-  fn^rfîTê; 
ment  shall  not  enter  ;  but  if  he  die,  his  sonne  shall  enter.    And  so  s  s.  a.  ss. 
note  a  diversity  betweene  a  release,  a  feoffment,  and  a  warrantie  :  a  2.  con- 
release  in  that  case  is  void:  a  feoffment  is  good  against  the  feoffor,  5™£"***fl2. 
bat  not  against  his  heire  ;  a  warrantie  is  good  both  against  himselfe  11  h.  4. 


43  E.  3.  17. 
49  E.  3.  24. 


and  his  heires  (1).   

And  here  are  three  diversities  worthy  of  observation,  viz.  First,  perriacbdaip 
betweene  a  power  or  an  authoritie,  and  a  right    Secondly,  betweene    îlbfi.'fou  Iw,  iw* 

m  AAwnie*a  «Me* 

'  71.) 

Be^  197.) 


powers  and  authorities  themselves.    Thirdly,  betweene  a  right  ^nd   m  Rep.  71.) 
a  possibiiitie.  (\  RoC  ~ 

As  to  the  first,  if  a  man  by  his  last  will  deviseth  that  his  executors 
shall  sell  his  laud,  and  dieth,  if  the  executors  release  all  their  right 
and  dtle  in  the  land  to  the  heire,  this  is  void,  for  that  they  have 
neither  right  nor  title  to  the  land,  but  only  a  bare  authority,  which  i5  iLzai. 
is  mit  within  Litflcton'a  case  of  a  release  of  a  right.  And  so  it  is  if 
cesty  que  use  had  devised  that  his  feoffees  should  have  sold  the  land. 
Albeit  they  had  made  a  feoffinent  6ver,  yet  might  tUey  sell  the  use, 
for  their  authority  in  that  case  is  not  given  away  by  the  livery. 

As  to  the  second,  there  is  a  diversity  betweene  such  powers  or  fT^^^ji/", 
authorities  as  are  only  to  the  use  of  a  stranger,  and  nothing  for  the  sis.  b.  sjt.  al)  * 
benefit  of  him  that  made  the  release  (as  in  the  ca3e  before)  and  a 
power  or  authcn^ity  which  respccteth  the  benefit  of  the  releasor  ;  as 
m  these  usuall  powers  of  revocation,  when  the  feoffor,  8(C.  hath  a 
power  to  alter,  change,  determine,  or  revoke  the  uses  (being  intended 
for  his  benefit)  he  may  release  ;  and  where  the  estates  before  wer^ 
defeasible,  he  may  by  his  release  make  them  absolute,  and  seclude 
himselfe  from  ai)y  alteration  or  revocation,  as  it  hath  beene  resolved; 
which  diversity  you  may  read  in  [m3  Albanifa  case  (2).  M  Lib.  1.  hv 

As  to  tlie  third,  before  judgement  the  plaintife  in  an  action  of  ÎSS'***^"** 
debt  releaseth  to  the  baile  in  the  king's  bench  all  demands;  and  Li.f.Hoc't 
after  judgement  is  given,  this  shall  not  barre  the  plamtife  to  have   îoÏL  «!!4?' 
execution  against  the  baile,  because  at  the  time  of  the  release  he  had 
but  a  meere  possibility,  and  neither  jue  in  re,  nor  juê  acf  rem,  but  the 
duty  is  to  commence  after  upon  a  contingent,  and  therefore  coqld 
not  be  released  presently.  So  ilf  the  conusee  of  a.  statute,  &c*  release   ss  Aibp,?. 
to  the  conusor  aU  his  right  in  the  land,  yet  afterwards  he  may  sue  J^^^j^*' 

Rot.  5S1.  imnr. 


execution;  for  he  hath  no  right  m  the  land  tdl  executioQji  but  only   pmmIi.  98  Eiiz. 

  -  Rot.5Sl.iDC 

Borough  et  < 
(S  Roll  Abr.  404. 


a  possibiiitie  ;  and  so  have  I  knowne  it  adjudged  (3).  B«îiS*erSîr. 

_    „^  (SRcSr Abr.404l 
40t.   Hol>.4t.  aCro.401.44».) 


(1)  f  Sec  Note  214.]  will  be  considered  in  a  note  to  the  bhapter  of 

(2)  See  Note  2  to  page  llo.   The  doctrine    Discontinuance.  ^ 
rf  the  suspension  and  extinction  of  powers       (3)  [SeeXote  215.] 
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JTEirlf  ^  en  releases  de  tout  le  droit 
que  home  ad  en  eertein  terresy  &e. 
U  covient  a  celuy  a  que  le  rdeas  est 
fait  en  *  aseun  cas^  que  U  ad  le  frank- 
tenement  en  les  terres  f  en  faity  ou 
en  ley  J  al  temps  de  rdeas  faity  &e4 
Car  en  eheseun  eas  lou  eebiy  a  que  ù 
rdeas  est  faity  ad  franktenement  en 
faity  ou  franktenement  en  ley,  al 
temps  del  reieo^,  ||  &c.  §  donque  U 
releas  est  bone. 


ALSO, in  releases  of  all  the  ri^ht 
which  a  man  hath  in  certaine 
lands,  &e.  it  behoveth  him  to  whom 
the  release  is  made  in  any  case,  that 
hee  hath  the  freehold  in  the  lands  in 
deed,  or  in  law,  at  the  time  of  the 
release  made,  &c.  For  in  every  case 
where  he  to  whom  the  release  is 
made,hath  the  freeholdin  deed, or  in 
law,  at  the  time  of  the  release,  &e. 
there  the  release  is  good  (4). 


49  E.  3.  ». 


(Doet.  Ic  Stud. 
It.  a. 

loBep.48.  bb 
Pmt*S70.â.) 


CO  7  B.  4. 13. 
MH.3.S0. 
«  H.  7. 41. 
MS.3.U. 
t  H.  4.  5. 
«  E.  3. 3tf. 
ff  £.3.40. 
VUa8eet.40O, 
491. 

(Pwt.  »4.  b. 
1  Rep.  37.  b. 
3aep.S0.b. 
CO  10  £.  4. 14. 
13  Au.  p.  41. 

•  £.3.31. 
4ft  £.3.  6.1». 
3  H.  0.83. 
31  H.  7.41. 
(Port.  384.  a. 

•  Rep.  148. 
3Rep.84.li. 


«•  TTkJi  tout  le  droit"  This  must  be  intended  of  a  bare  right, 
JU  and  not  of  a  release  of  right,  whereby  any  estate  passeth, 
as  to  a  lessee  for  yeares,  &c.  as  shall  be  said  hereafter.  Also  it  must 
be  intended  of  a  release  of  a  right  of  freehold  at  the  least,  and  not 
to  a  right  for  any  terme  for  yeeres  or  chattle  reall  ;  as  if  lessee  for 
yeares  bee  ousted,  and  hee  in  the  reversion  disseised,  and  the 
disseisor  maketh  a  lease  for  yeares,  the  first  lessee  may  release  unto 
him.  All  which  is  imply ed  in  the  first  ^c.  Also  in  some  case  a 
release  oi  a  right  made  to  one  that  hath  neither  freehold  in  deed, 
nor  freehold  in  law,  is  good  and  available  in  law,  [c]  as  the  de^ 
mandant  may  release  to  the  vouchee,  and  yet  the  vouchee  hath 
nothing  in  the  land  :  but  the  reason  of  that  is,  for  that  when  the 
vouchee  entreth  into  the  warrantie,  he  becommeth  tenant  to  the 
demandant,  and  may  render  the  land  to  him,  in  respect  of  the  pri- 
vitie  ;  but  an  estranger  cannot  release  to  the  vouchee,  because,  in  rei 
veritate^  he  is  not  tenant  of  the  land. 

\d]  And  so  it  is  if  the  tenant  alien  han^g  the  pr^cifie^  fOi;  A  1 
the  release  of  the  demandant  to  the  tenant  to  the  firétcifte  L*^"^* 
is  good,  and  yet  he  hath  nothmg  in  the  land. 

In  time  of  vacation  an  annuity,  that  the  person  ought  to  pay, 
may  be  released  to  the  patron  in  respect  of  the  privity  ;  but  a 
release  to  the  ordinary  only  seemeth  not  good,  because  the  annuitie 
is  temporalL 

If  a  disseisor  make  a  lease  for  life,  the  disseisee  may  release  to 
him  ;  for  to  such  a  release  of  a  bare  right  there  needs  no  pri- 
vity, as  shall  be  said  hereafter.  But  if  the  disseisor  make  a  lease 
for  yeares,  tlie  disseisee  cannot  release  to  him,  because  he  hath  no 
estate  of  freehold.  And  yet  in  some  case  a  right  of  freehold  shall 
drowne  in  a  chattell  ;  as  if  a  feme  hath  a  right  of  dower  she  may 
release  to  the  gardein  in  chivalry,  and  her  right  of  freehold  shall 
drowne  in  the  chattle,  because  the  writ  of  dower  doth  lie  against 
him,  and  the  heire  shall  take  advantage  of  it   And  it  is  to  be 

observed. 


•  eucr/re— ftff/,  in  L.  and  M.  and  Rob. 
t  6^c^iadded  in  L.  and  M.  and  Rob. 
X  &c.not  in  L.  and  M.  nor  Rob. 


I  fait  added  in  L.  and  M.  and  Rob. 
$  donque  not  in  L.  and  M.  nor  Roh. 


(4)  Ant.  1st  Note  to  this  Chapter. 


dbseired,  that  by  the  antient  maxime  of  the  common  law,  a  right  of 
entrie,  or  a  chose  in  action,  cannot  be  granted  or  transferred  f  o  a 
stranger,  and  thereby  is  avoyded  great  oppression,  injurie,  and  in- 
justice. All/ charter^  nul  vende ^  ne  nul  done  vault  /terfietualment 
die  donor  h*eêt  seiêie  al  tefn/Jê  de  contracts  de  2,  droits^  ê.  del  droit 
de  fio$$e»9ion,  et  del  droit  del  firoftertie.  And  therefore  weU  saith 
Littleton^  that  he  to  whom  a  release  of  a  right  b  made  must  have  a 
freehold. 

For  the  better  understanding  of  transferring  of  naked  rights  to 
lands  or  tenements,  either  by  release,  feoffment,  or  otherwise,  it  is 
to  be  knowne,  that  there  is  jus  firofinetatis,  a  right  of  ownership, 
jui  posèewioniê^  a  right  of  seisin  or  possession,  and  jus  profirietalis 
^  tioêsesnornsy  a  right  both  of  property  and  possession  :  and  this  is 
antiently  called  jus  dufiUcatum^  or  droit  droit.  For  example,  if  a 
man  be  disseised  of  an  acre  of  land,  the  disseisee  hath  jus  firofirieta^ 
tisj  the  disseisor  hath  jus  fioaaessionis  ;  and  if  the  disseisee  release 
to  the  disseisor,  he  hath  jus  firofirietatis  et  fiossessionis  (1)»  And 
regolarly  it  holdeth  true,  that  when  a  naked  nght  to  land  is  released 
to  one  that  hath  jus  fiossessioms^  and  another  by  a  meane  title  re- 
cover the  land  from  him,  the  right  of  possession  shall  draw  the  naked 
right  with  it,  and  shall  not  leave  a  right  in  him  to  whom  the  release 
is  made.  For  example,  if  the  heire  of  the  disseisor  being  in  by  dis- 
tent A.  doth  disseise  him,  the  disseisee  release  to  ji.  now  hath  jf. 
the  meere  right  to  the  land.  But  if  the  heire  of  the  disseisor  enter 
into  the  land,  and  regaine  the  possession,  that  shall  draw  with  it 
the  meere  right  to  the  land,  and  shall  not  regaine  the  possession  only, 
and  leave  the  meere  right  in  J,  but  by  the  recontinuance  of  the  pos- 
sesnoo,  the  meere  right  is  therewith  vested  in  the  heire  of  the  dis- 
seisor. 

But  if  the  donee  in  taile  discontinue  in  fee,  now  is  the  reversion  of 
the  donor  turned  to  a  naked  right  If  the  donor  release  to  the  dis- 
CQotioaee  and  die,  and  the  issue  in  taile  doth  recover  the  land  against 
the  discontinuee,  he  shall  leave  the  reversion  in  the  discontinuee  ; 
fcr  the  issue  in  taile  can  recover  but  the  estate  taile  onely,  and  by 
consequence  must  leave  the  reversion  in  the  discontinuee,  for  the 
donor  cannot  have  it  against  his  release  :  but  if  the  disseisee  enter 
upoD  the  heire  of  the  disseisor,  and  infeoffee  ji.  in  fee,  and  the  heire 
of  the  disseisor  recover  the  whole  estate,  that  shall  draw  with  it  the 
meere  right,  and  leave  nothing  in  the  feoffee.  J^ota  the  diversity. 
Aoother  diversity  is  observable  when  the  naked  right  is  precedent 
before  the  acquisition  of  the  defeasible  estate,  for  there  the  reconti- 
imaoce  of  the  defeasible  estate  shall  not  draw  with  it  the  preceding 
light  [ff].  As  if  the  disseisee  disseise  the  heire  of  the  disseisor,  al- 
beit the  hdu*e  recover  the  land  against  the  disseisee;  yet  shall  he 
leaye  the  preceding  right  in  the  disseisee.  So  if  a  woman  that  hath 
light  of  dower  disseise  the  heire,  and  he  recover  the  land  against 
her,  yet  shall  he  leave  the  right  of  dower  in  her. 

Another  diversity  is  to  be  noted,  when  the  meere  right  is  subse- 
<lttcnt,  and  transferred  by  act  in  law  ;  there,  albeit  the  possession 
^  recontinued,  yet  that  shall  not  draw  the  naked  right  with  it,  but 
shall  leave  it  in  him  :  as  if  the  heire  of  the  disseisor  be  disseised,  and 
ihe  dbscisor  mfeoffe  the  heire  apparent  of  the  disseisee  being  of  full 

age. 


(Dv^r  30. 1w 
aCn».  1030 

Mirror,  cap.& 
$17. 

(S  RqIL  Abr. 
45,  40,47,  48; 
Ant.  214.  a.  233.  b. 
Voit.  280.) 


Mirror  afai  supra* 
Bncton,  lit».  2. 
fol.  32. 

Biitton,  fol.  89. 
121.  BrMton, 
lib.5.ibL372. 


(2  Rep.  fO.  SmI. 
473.P<Mt.28S.b» 
S86.*.) 


(Patum.  t.) 


ie}  B  An.  1. 

10  Ais.  XO. 

JOE.  3. 7.  4E.3. 
Eitopp.  133. 
SO  Aw  5. 

11  E.3.  Botrie96« 

12  An.  41. 

27  E.  3.  84.  488. 
(ORep.  70.  a.) 


(1)  [See  Note  21^.] 
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Lib.  3.    Cap.  8. 


Of  Releases. 


Sect.  448. 


S3H.8.  Uc         Age*  ftnd  disseisee  dieth,  and  the  naked  right  descend  to 

Br*5**5o^s"7.  heire  of  the  disseisor  recover  the  land  against  him, 

Vid.  Sect.  473.'  '    yet  doth  he  leave  the  naked  right  in  the  heire  of  the  disseisee. 
47J.478. 4«7.        So  if  the  discontinuee  of  tenant  in  taile  infeoflfe  the  issue  in  taile  of 
full  age,  and  tenant  in  taile  die,  and  then  tlie  discontinuee  recover 
the  land  against  him,  yet  he  leaveth  the  naked  right  in  the  is- 
Q^i??  M  ^  ****  t^^'  heire  of  the  disseisor  be  disseised,  and  the  dis- 

(PvMcW.  a.  setsee  release  to  the  disseisor  upon  condition,  if  the  condition  be 
4Bcp.9.b.)  broken,  it  shall  revest  ttie  naked  right.  And  so  if  the  disseisee 
hâth  entred  upon  the  heire  of  the  disseisor,  and  made  a  feoffment  in 
fee,  upon  condition,  if  he  entred  for  the  condition  broken,  and  the 
heir  of  the  disseisor  entred  uppn  him,  the  naked  right  should  be  left 
in  the  disseisee.  But  if  the  heire  of  the  disseisor  had  entred  before 
the  condition  broken,  then  the  right  of  the  disseisee  had  beene  gone 
for  ever.    But  now  let  us  heare  what  Littleton  saith. 


ITUMJVXTEJV^EJfEJVT  en  ley 
JO  estj  sicome  un  home  disseisist 
un  auter^  et  *  morust  seisie^  per  que 
les  tenements  discendant  a  son  fils^ 
cornent  que  son  Jits  ne  entra  fas  en 
Us  tenements^  uncore  il  ad  unfrank-^ 
tenement  en  ley,  quel  per  force  de  dis- 
cent  estjeet  sur  luy^  et  pur  ceo  un  re- 
leas  fait  a  luy^  issint  esteant  seisie  de 
franktenement  en  ley  ^  est  assets  bon;  et 
sHl  prent  feme  issint  esteant  seisie  en 
Iq/y  cornent  que  il  ne  unque  enter  pas 
en  fatty  et  morust^  son  feme  serra 
enaow  f. 


Sect.  448.  [266.  b.] 

FREEHOLD  in  law  is,  as  if  a 
man  disseise(h  another,  and 
dieth  seised,  whereby  the  tenements 
descend  to  his  sonne,  albeit  that  his 
sonne-xlath  not  enter  into  the  tene- 
ments, yet  he  hath  aflreehold  in  law, 
which  by  force  of  the  discent  is  east 
upon  him,  and  therefore  a  release 
made  to  him,  so  being  seised  of  a 
freehold  in  law,  is  good  enough; 
and  if  he  taketh  wife  being  so  seised 
in  law,  although  he  never  enter  in 
deed,  and  dieth,  his  wife  shal  be 
endowed. 


(Doet.  bStad. 
17.  a.) 

To]  Bract,  li.  4. 
r.SO6.S30. 
Britton,  fbl.  83.  b. 
Fleta,  lib.  3.  cap. 
U.  VkL  Sect.  680. 
4S  E.  3.  SO. 

10  H.  0. 14. 
17  £.3.  78. 
S  E.  3.  S3. 

(5  Rep.  133.  b.) 
(Bfo.  141.) 

11  H.4. 6U 
SlB.7.  IS. 


r^]3SB.3. 
teReSAS. 
41  An.S. 
13  H.  4. 

»,10. 


HERE  Littleton  dcscribeth  what  a  freehold  in  law  is,  for  he 
had  spoke  before  in  many  places  of  freeholds  in  deed.  This 
Bracton  calleth  [a]  civilem  et  naturalem  fiOftseisionem  sen  êeiainanu 
The  naturall  seisin  is  the  freehold  in  deed,  and  the  civill  the  free- 
hold in  law  (1). 

If  a  man  le  vie  a  fine  to  a  man  sur  conusance  de  droit  come  ceo 
que  il  ad  de  son  done^  or  a  fine  sur  conusance  de  droit  tantiim  ; 
these  be  feoffments  of  record,  and  the  coniisee  hath  a  freehold  in 
law  in  him  before  hee  entreth. 

Upon  an  exchange,  the  parties  have  neither  freehold  in  deed,  nor 
in  law,  before  they  enter  ;  so  upon  a  partition  the  freehold  is  not 
removed  untill  an  entry. 

[g]  If  tenant  for  life  by  the  agreement  of  him  in  the  reversion 
surrender  unto  him  ;  he  in  the  reversion  hath  a  freehold  in  law  in 

him 


*  ent  added  L.  and  M.  and  Roh.  f  ^c.  added  L.  and  M.  aiid  R»h. 


(l)[See  Xotc2ir.] 


Lib.  3. 


Of  Releases. 


Sect.  449,  450, 


bin  befiiFe  he  enter  [h].  Upon  a  livery  within  the  view  no  freehold  e. s.  u. 
is  vested  before  am  entrie. 

If  a  man  doth  bargaine  and  sell  land  by  deed  indented  and  in- 
roUed,  the  freehold  in  law  doth  passe  presently.  And  so  when  uses 
are  raised  by  covenant  upon  good  consideration. 

If  a  tenant  in  a  firacifte  being  seised  of  lands  in  fee,  confesse    it  e.  3.  rr. 
hhnselfe  to  be  a  villeine  to  an  estranger,  and  to  hold  the  land  in  ^ 
villenage  of  him,  the  estranger  by  this  acknowledgement  is  actually 
seised  of  the  freehold  and  inheritance  witliout  any  entry.    But  let 
us  retume  to  Littleton. 


Sect.  449. 


(Plo.3ao 


rrEM^  en  ascuns  ctises  de  releases 
it  tout  le  draUy  cornent  que  eeluy 
M  que  le  release  est  fait  n'od  riens  en 
kfraiiktenement  en  fait  ne  enley^ 
vntare  le  release  est  assets  bane.  5t- 
esme  le  disseisor  lessa  la  terre  que  U 
ui  fer  disseisin  a  un  auter  pur  terme 
iesa  vie, savant  le reversisn  a  Ivg^  si 
k  Osseisee  en  sen  hdrerekssa  al  dis- 

r267  a  1  ^  droits  &e. 

'J  ccl  release  est  bone^  pur 
mqne  ce.hig  a  que  le  rehase  est 
fwty  œoait  en  luy  un  reversion  al 
Itn^  del  release  fait* 


ALSO,  in  some  eases  of  releases 
of  all  the  right,  albeit  (2)  that 
he  to  whom  the  release  is  made  hath 
nothing  in  the  freehold  in  deed  nor 
in  law,  yet  the  release  is  good  enough. 
As  if  the  disseisor  letteth  the  land 
which  hee  hath  by  dhseisin  to 
other  for  terme  of  his  life;  saving  tlite 
reyersion  to  hhn,  if  the  disseisee  or 
his  heire  release  to  the  disseisor  all 
the  right,  &e.  this  release  is  goo<^ 
because  hee  to  whom  the  release  is 
made,  bad  in  law  a  reversion  at  the 
time  of  the  release  made  (1). 


HERE  Littleton  addeth  a  lunitation  to  the  next  precedent 

Section,  viz.  that  a  release  of  all  the  right  may  be  good  to  4i  e.  3.'  it. 

hhn  in  reversion,  albeit  he  hath  nothing  m  the  freehold,  because  he  îLfuîû**" 
hath  an  estate  in  him. 


•«  Tout  le  droits  is^c*'  Or  title,  mterest,  demand,  or  the  like  ; 
and  so  it  is  if  he  in  the  reversion  hath  an  estate  for  life  or  in  taile  in 
reversion,  as  in  the  like  case  it  appeareth  in  the  next  Section. 


Sect.  450. 

EJfmesmele  maner  est^  lou  leas  est  TN  the  same  manner  it  is,  where  a 
fttU  a  un  home  pur  terme  de  ne,  X  lease  is  made  to  a  man  for  terme 
le  remainder  a  un  auter  pur  terme  de  of  life,  tlie  remainder  to  another  for 
*aster  vielle  remainder  a  le  tierce  en  terme  of  another  man's  life,  the 

le  remainder 

*  auter  not  in  L.  and  M.  nor  Roh.  nor  in  Cambr.  MS3. 


(2)  [Sec  Note  218.] 


(1)  [See  Note  219.] 


'ï 

Lib.  3.    Cap.  8. 


•    I  , 

Of  ilcleasès. 


Sect.  451,  452. 


U  taile^  le  remamitr  a  le  quart  enfet, 
si  un  estranger  qm  droit  ad  a  la  terre 
relessa  tout  son  droit  a  aseun  de  eux 
en  le  remaindtr  tiel  release  est  bone^ 
pur  eeo  que  cheseun  de  eux  ad  un  re- 
mainder enfuit  vestue  en  luy. 


remainder  to  the  third  in  taile,  the 
remainder  to  the  fourth  in  fee,  if  » 
stranger  \i  hichhath  right  to  the  land 
release th  all  his  right  to  any  of  them 
in  the  remainder,  such  release  is 
good,  because  eyerie  of  them  hath  a 
remainder  in  deed  vested  in  him. 


ÎSlsÎtI  T  TERE  is  another  limitatioD,  that  a  release  is  gcwd  to  him  in 

17E.S.  M.  XX  the  remainder,  albeit  hee  hath  nothing  in  the  freehold  in  pos- 

T^^^n,       session,  because  he  hath  an  estate  in  him,  as  hath  beene  said.  In 
Tfe^Eatiter         both  these  limitations  it  is  to  be  observed,  that  the  state  which 
r.H.B.so7.  *E.      maketha  man  tenant  to  the  prétcifte  is  said  to  be  the  freehold,  as 
here  the  state  of  tenant  for  life,  and  not  the  reversion  in  fee. 


Sect.  451. 


Ik  MES  si  U  tenant  a  terme  de  Tie 
^fjjoitdisseisiej  et  puis  eeluy  que  ad 
droit  (esteant  le  possession  en  le  dis- 
sdsor)  rdessa  a  un  de  eux  a  que  le 
remainder  fuit  fait  tout  f  son  droits 
eel  release  est  roid,  pur  ceo  que  il 
n*avoit  un  remattider  en  fait  al 
temps  dereleasefait^forsque  tanlsole- 
ment  un  droit  del  remainder. 


BUT  if  the  tenant  for  terme  of 
life  be  disseised,  and  afterwards 
he  that  hath  right  (the  possession 
being  in  the  disseisor)  releaseth  to 
one  of  them  to  whom  the  remainder 
was  made  all  his  right,  this  release  is 
void,  because  hee  had  not  a  remain- 
der in  deed  at  the  time  of  the  re- 
lease made,  but  only  a  right  of  a 
remainder. 


"  "jn^OBSQUE  tarUBoUmcnt  un  drùit  del  remainder:*  For  a  re- 
Jj  lease  of  a  right  to  one  that  hath  but  a  bare  right  regularly  is 
ylàt  SiO.  4M.  void  ;  for,  as  Littleton  hath  before  said,  hee  to  whom  a  release  is 
made  of  a  bare  right  in  lands  and  tenements,  must  have  either  a 
freehold  in  deed  or  in  law  in  possession,  or  a  state  in  remainder  or 
reversion  in  fee  or  fee  taile,  or  for  life. 


Sect.  4 

TTf  T  »ota,  que  ehescun  release  fait 
JJj  a  cduy  que  ad  un  reversion  ou 
un  remainder  en  fait,  serrera  et 
aidera  celuy  que  ad  le  franktene- 
ment,  auxy  bien  come  a  celuy  a  que  re- 
leasefuitfaity  si  le  tenant  avoit  le  re- 
Uase  en  son  poigne  |  de  pleader. 

ffonWff,  L.  and  M.  and  lioh. 
%cn       added  U,  and  M.  and  .Roh. 


2.  [â6Y.  b.] 

AND  note,  that  every  release 
made  to  him  which  hath  a  re- 
version or  a  remainder  in  deed,  shall 
serve  and  aid  him  who  hath  the 
freehold,  as  well  as  him  to  whom  the 
release  was  made,  if  the  tenant  hath 
the  release  in  his  hand  to  plead. 

4-  de^eadev  not  in    ai\d  li^or  Boh. 


Sect. 


Lib.  3. 


Ctf  Rclcasca. 


Sect.  453. 

ET  en  mesme  h  tnanner  ^  estlau  TN  the  same  manner  it  is  where  a 

tin  reUaae  ^  est  fait  al  tenant  pur  JL  release  is  made  to  th^  tenant  for 

terme  de  vie,  on  al  tenant  en  le  toile,  life,or  to  the  tenant  in  taile,this  shall 

j)  ceo  urera  a  enx  en  le  reversion^  ou  a  enure  to  them  in  the  reversion,  or 

eux  en  le  remainder ,  auxyhien  come  al  to  them  in  the  remainder,  as  well  as  * 

tenant  de  franktentmentj  et  averont  to  the  tenant  of  the  freehold,  and 

OHxy  grand  advantage  de  ceZ,  a'tb  ceo  they  shall  have  as  great  adyantage 

foynt  monstre  $•  of  this,  if  they  ean  shew  it. 

BY  this  it  appearethy  that  as  a  release  made  of  a  right  to  him  in 
reversion  or  remainder,  shall  aid  and  benefit  him  that  hath  the 
particular  estate  for  yeares,  life,  or  estate  taile,  so  a  release  of  a 
right  made  to  a  particular  tenant  for  life,  or  in  taile,  shall  aid  and  be- 
nefit him  or  them  in  the  remainder. 

If  two  tenants  in  common  of  land  graunt  a  rent  charge  of  40s. 
out  of  the  same  to  one  in  fee,  and  the  grantee  release  to  one  of  (sBolLAbr. 
them,  this  shall  extinguish  but  twentie  shillings,  for  that  the  graunt  ^09.1^^^ 
in  judgement  of  law  was  severall  (1).    So  it  is  if  two  men  be  seised   aor'a.  Ant.  U7» 
of  severall  acres,  and  grant  a  rent  ut  sufira.    But  there  is  a  diver-    ^  ^^'^ 
sitie  betweene  severall  estates  in  severall  lands,  and  severall  estates 
in  one  land;  for  if  one  be  tenant  for  life  of  lands,  the  reversion  in 
fee  over  to  another,  if  they  two  joyne  in  a  grant  of  a  rent  out  of 
the  lands,  if  the  grantee  releaseth  either  to  him  in  the  reversion,  (iRep.ubyoe*«] 
or  to  tenant  for  life,  the  whole  rent  is  extinguished,  for  it  is 
but  one  rent,  and  issueth  out  of  both  estates,  and  so  note  the  diver- 
sitie  (2). 

**  Si  le  tenant  ad  U  fait  en  son  poigne  a  pleader,**  And  so  it  is  in  35  ae.  s. 
both  cases  ;  for  albeit  he  in  the  reversion  or  remainder  is  a  stranger 
to  the  deed,  when  the  release  is  made  to  the  tenant,  and  the  tenant  ^ 
for  life  or  in  taile  is  a  stranger  to  the  deed,  when  the  release  is 
made  to  him  in  reversion  or  remainder,  yet  seeing  they  are  privies 
in  estate,  ncme  of  them  in  pleading  shall  take  benefit  thereof,  without 
shewing  the  same  in  court,  which  is  worthy  to  be  observed. 

**  S'iU  ceo  fiaient  monstre**   The  one  cannot  plead  the  release  ^^J;^^^^ 
made  to  the  other  without  shewing  of  it,  for  that  they  are  privie  in    Abr.  4ii.) 
estate,  as  hath  beene  said.   The  rendue  of  these  two  Sections  needs 
no  explication. 

t  ett  2»unot  in  L.  and  M.  nor  Roh.  I  ceo  not  in  L.  and  M.  nor  Roh. 

1  tit  not  in  Vs.  and  M.  nor  Roh.  $  Uc,  added  in  L.  and  M.  and  Roh. 

(1)  [See  Note  220.]  (2)  [SeeNote  221.] 


Sect. 


lÀb.  3.   Cap.  8. 


Of  Releases. 


Sect.  454. 


Sect.  454. 


[268.  a.] 


JTEM^  si  solt  seignior  et  tenant^ 
et  le  tenant  soit  disêdêee^  et  le  seig- 
nior rdessa  al  disseisee  toui  le  droit  que 
il  afûoU  en  le  seigniorie  ou  en  le  terre^ 
ed  release  est  bone,  et  le  seigniorie  est 
extinet:  et  eeo  est  pur  cause  del  pri- 
Tîtie  que  est  perenter  le  sâgnior  et  le 
disseisee.  Car  siles  avers  U  disseisu 
soient pris^et  de  euxledisseiseesuistnn 
replevin  envers  le  seignior ^  tl  comptl- 
Itra  le  seignior  d^avonorer  sur  luy;  car 
s^il  avowersur  le  disseisor  y  donques  sur 
le  nuUter  monstre  Vavowrie  abaieray 
ear  le  disseisee  est  tenant  a  luy  en 
droit  elen  la  Iqf* 


A  L80,  if  tkere  bee  lord  and  te- 
nant^aiidtheteiiaiitbedisseised, 
andtlielord  releaseth  to  the  disseisee 
all  the  right  whieh  he  hath  in  the 
seigniorie  or  in  the  land,  this  release 
is  eood,  and  the  seigniorie  is  extinet: 
and  this  is  by  reason  of  the  priritie 
whieh  is  betweene  the  lord  and  the 
disseisee.  For  if  the  beasts  of  the 
disseisee  be  taken,  and  of  them  the 
disseisee  sueth  a  replerin  against  the 
lord,  hee  shall  eompell  the  lord  to 
avow  upon  him;  for  if  hee  arow 
upon  the  disseisor,  then  upon  the 
matter  shewn  the  aTOwrie  shall 
abate,  for  the  disseisee  is  tenant  to 
him  in  right  and  in  law  (i). 


m  Sect.  451. 


Ub.  10.  fill.  48. 
Lampet*!  cue. 

(Poit.t7f. 
S  HaU.  Abr. 


Sect.  455. 


HEREUPON  may  bee  collected  and  observed  two  diver- 
àties  :  first,  betweene  a  seigniorie  or  rent  service»  and  a  rent 
charge  :  for  a  seigniorie  or  rent  service  may  bee  released  and  ex- 
tinguished to  him  that  hath  but  a  bare  right  in  the  land.  And  the 
reason  hereof  is,  in  respect  o£  the  privitîe  betweene  the  lord  and  the 
tenant  in  right  ;  for  he  is  not  only  as  tenant  to  the  avowrie,  but  if 
hee  die,  his  heire  within  age,  hee  shall  bee  m  ward  ;  and  if  of  full 
age,  hee  shall  pay  releefe  ;  and  if  he  die  without  heire,  the  land 
shall  escheat.  But  there  is  no  such  privitie  in  case  of  a  rent  charge, 
for  there  the  charge  only  lieth  upon  the  laujd. 

The  second  diversitie  is  betweene  a  seignorie  and  a  bare  right 
to  land  ;  for  a  release  of  a  bare  right  to  land  to  one  that  hath  but  a 
bare  right  is  void,  as  hath  beene  said.  But  here  in  the  case  of  our 
author,  a  release  of  a  aeigraorie  to  him  that  hath  but  a  right,  is  good 
to  extinguish  the  seigniorie. 

Aolo,  a  seigniorie,  rent,  or  right,  either  in  /irétacntif  or  infuturo^ 
may  be  released  five  manner  of  wayes,  and  the  first  three  without 
any  privitie.  First,  to  the  tenant  of  the  freehold  in  deed  or  in  law. 
Secondly,  to  him  in  remainder.  Thirdly,  to  him  in  the  reversion. 
The  other  two  in  respect  of  privitie  :  as,  first,  here  the  lord  i-eleasetli 
his  seigniorie  to  the  tenant  being  disseised,  having  but  a  right,  and 
no  estate  at'  all  :  secondly,  in  respect  cf  the  privitie,  without  any 
estate  or  right  ;  as  by  the  demandant  to  the  vouchee,  or  donor  to 
the  donee,  after  the  donee  hath  discontinued  in  fee,  as  appeareth^ 
hereafter  in  this  chapter. 

"  Per  cauêc  de  privitie,  isfc''  See  for  this  woiîl  (firivilie J, 
Sect.  461. 

"i2 


(1)  Here  the  release  operates  by  way  of  extinguishment  See  pott  279.  b. 


Lib.  5. 


Of  Releases. 


Sectr  454. 


*'  n  comfiellera  le  seignior  (Pavower  sur  luy^  Isfc**  This  is  re- 
gularly true;  but  if  the  lord  hath  accepted  sendees  of  the  disseisor, 
then  the  disseisee  cannot  enforce  the  lord  to  avow  upon  hiip,  though 
his  beasU  be  taken,  &c  (3). 

If  a  man  hath  title  to  have  a  writ  of  escheat,  if  he  accept  homage 
or  fealtie  of  the  tenant,  he  is  barred  of  his  writ  of  escheat  ;  but  if 
he  accept  rent  of  the  tenant,  that  is  no  bar  to  him,  for  it  may  be  re- 
ceived by  the  hands  of  a  baylife.  [rf]  But  some  doe  hold,  that  if 
there  be  lord  and  tenant,  and  the  tenant  be  disseised,  and  the  dis- 
seisee die  without  heire,  the  lord  accepts  rent  by  the  hands  of  the 
disseisor,  this  is  no  barre  to  him.  Contrarie  it  is,  if  he  avow  for  the 
rent  in  court  of  record,  or  if  he  take  a  corporall  service,  as  homage 
GT  fealtie,  for  the  disseisor  is  in  by  wrong  :  but  if  the  lord  accept 
the  rent  by  the  hands  of  the  heire  of  the  disseisor,  or  of  his  feoffee, 
because  they  be  in  by  title,  this  shall  barre  him  of  his  escheate» 
rOAR  K  1  ^^^^  ^  ^  understood  of  a  discent  or  feoffment,  after 
[Joo.  D.J  ^jjç  ^j^g  of  escheat  accrued  :  [el  for  if  the  disseisor  make 
a  feoffinent  in  fee,  or  die  seised,  and  after  the  disseisee  die  without 
heire,  then  there  is  no  escheat  at  all,  because  the  lord  hath  a  tenant 
in  by  title.  And  when  Littleton  wrote,  the  disseisee  in  the  case  here 
put,  should  have  compelled  the  lord  to  have  avowed  upon  him,  as 
Littleton  holdeth.  But  now  this  is  altered  by  a  latter  statute  of  f/] 
21  H.  8.  For  whereas  by  fines,  recoveries,  grants,  and  secret  feoff- 
ments, &c.  made  by  tenants  to  persons  unknowncf  the  lords  were 
put  fÎTom  knowledge  of  their  tenants,  upon  whom  by  order  of  law 
they  should  make  their  avowrie,  &c.  it  is  by  that  statute  enacted,, 
that  if  the  lord  shall  distreine  upon  the  lands  and  tenements  hdden, 
&c  that  he  may  avow,  &c.  upon  the  same  lands,  6cc.  as  in  lands,  &c. 
within  his  fee  or  seigniorie,  &c.  without  naming  of  any  person  cer- 
taine, and  without  making  avowrie  upon  a  person  certaine.  Upon 
which  statute  these  foure  points  are  to  be  observed.  First,  that  the 
lord  hath  still  election  either  to  avow  according  to  the  common  law, 
by  force  of  the  statute,  by  reason  of  this  word  ( may ),  Secondly, 
albeit  the  purview  of  the  act  be  generall,  yet  all  necessary  incidents 
are  to  be  supplyed,  and  the  scope  and  end  of  the  act  to  be  taken  : 
and  therefore,  though  he  need  not  to  make  his  avowrie  upon  any 
perscn  certaine,  yet  he  must  alleage  seisin  by  the  hands  of  some  tenant 
in  certaine,  within  fortie  yeares.  Thirdly,  that  if  the  avowrie  be 
made  according  to  the  statute,  everie  plaintife  in  the  replevin,  or 
second  deliverance,  be  he  termor  or  other,  may  have  everie  answer 
to  the  avowrie  that  is  sufficient  ;  and  also  have  aid,  and  everie 
other  advanti^  in  law  (disclaimer  only  except)  ;  for  disclaime  he 
cannot,  because  in  that  case  the  avowrie  is  made  upon  no  certaine 
person.  Fourthly,  where  the  words  of  the  statute  be,  if  the  lord 
distreine  upon  the  lands  and  tenements  h(dden,  yet  if  the  lord  come 
to  distreine,  and  the  tenant  enchase  his  beasts  which  were  within  the 
view  out  of  the  land  hdden,  and  there  the  lord  distreine,  albeit  the 
distresse  be  taken  out  of  his  fee  and  seigniorie  in  that  case,  yet  is  it 
within  the  said  statute  :  for  in  judgment  of  law  the  distresse  is  ^ 
lawfuU,  and  as  taken  within  his  fee  and  seigniorie  ;  and  this  statute 
being  made  to  suppresse  ft^ud,  is  to  be  taken  by  equitie  (1). 
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18  Elii. 


A  LSO,  if  land  be  given  to  a  man 
in  taile,  reserving  to  the  donor 
and  to  his  heires  a  certaine  rent^  if 
the  donee  be  disseised,  and  after  the 
donor  release  to  the  donee  and  his 
heires  all  the  right  ivhieh  he  hath 
in  the  land,  and  uter  the  donee  enter 
into  the  land  upon  the  disseisor  ;  in 
this  case  the  rent  is  .gone,  for  that 
the  disseisee  atthe  time  of  the  release 
made,  vtm  tenant  in  right  and  in 
law  to  the  donor,  and  the  avowrie  of 
fine  ^2)  force  ought  to  bee  made  up- 
on him  by  tlie  donor  for  the  rent 
behinde,  &e.  But  yet  notliing  of 
the  right  of  the  lands,  (scilicet)  of 
the  reversion,  shall  passe  by  sueh  re- 
lease, for  that  the  donee  to  vrhoni  the 
release  is  made,  then  had  nothing  in 
the  land  but  onely  a  right,  and  so 
the  right  of  the  land  could  not  then 
passe  to  the  donee  by  such  release. 

"  ie  donee 80it  dinsrisic^  tiJ'c."  This  is  evident  by  that  rc)f.c%    «  "| 

which  hath  bcenc  said.  But  admit  that  the  donee  L'^^''*  ^'J 
maketh  a  feoffment  in  fee,  and  the  donor  release  unto  him  and  his 
heires  all  the  right  in  the  land,  this  shall  extinguish  the  rent,  because 
the  lord  must  avow  upon  him,  and  yet  the  tenant  in  taile  after  the 
feoffment  hath  no  right  in  the  land.  But  the  reason  is  in  respect  of 
the  privity,  and  that  the  [m]  donor  is  by  necessity  compellable  to 
avow  upon  him  only  ;  for  if  he  should  avow  upon  the  discontinuee, 
then  it  should  appeare  of  his  owne  shewing  that  the  reversion  where- 
unto  the  rent  is  incident,  should  be  out  of  him,  and  consequently  the 
avowrie  should  abate  ;  and  so  was  it  [w]  resolved  Trifu  18  Eliz,  in 
the  court  of  common  pleas  in  sir  Thomas  ÏViat*e  case,  which  I 
heard  and  observed.  And  Littleton  saith  here,  that  in  case  of  the 
disseisin  of  fine  force,  the  avowrie  must  be  made  upon  the  donee. 

"  Uncore  riena  de  droits  ^c.  de  revertiion^  ^c."  Here  the  diver- 
sitie  aforesaid  betwccne  the  rent  service  and  a  bare  right  to  the  land 
appeareth. 

*  adonfuet  ne  added  L.  and  M.  and  Roh.    t  adonqucê  not  in  L.  and  M. 
(2)  That  is,  of  necessity. 


JTEM^  ri  terre  soit  done  a  un 
home  en  taife,  réservant  al  donor 
et  a  ses  heires  un  certaine  rent,  si  le 
donee  soit  disseisie,  et  puis  le  donor 
relessa  al  donee  et  a  ses  heires  tout  h 
droit  que  il  avoit  en  la  terre^  et  puis  le 
donee  enter  en  la  terre  sur  le  disseisor; 
en  eestease  le  rent  est  oie,  pur  ceo  que 
le  disseisee  al  temps  de  releasee  faity 
fuit  tenant  en  droit  et  en  la  ley  al  do- 
«or,  et  avowrie  a  fine  force  covient 
de  estre  fait  sur  luy  per  le  donor  pur 
le  rent  aderere^  &c.  Mes  uncore  rien 
de  droit  de  terres^  scilicet,  de  le  droit 
de  le  reversion^  *  passera  per  tiel 
rekasej  pur  eeo  que  le  donee  a  que  le 
release  estfaity  adonque  n^ avoit  riens 
en  la  terre  forsque  tantsolement  un 
droite  et  issint  le  droit  del  terre  ne 
puissoit  t  adimques  passer  al  donee 
per  tiel  release. 


Vide  Sect  4S4. 
1  H.«.  tit. 
smm.4S. 
14  H.  4.  38. 
li.  S.  foL  S9. 
libb  0.  58. 
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Sect.  456. 


JTWmttmt  le  manner  est,  ai  tea$ 
Mlé  9oiî  •  a  im  par  terme  de  vk^  re» 
9eroaiU  al  Uasor  etases  hdres  certaine 
roa,  ei  le  tesaee  aoU  diaacwie,  et  fuiê 
kiÊ9rréle$M  çlUêseeel  a  9es  hehres 
tmUéraiiVêêil  ad  m  la  terrt,  et 
Êfres  le  lesseeenter^  eoment  que  en  eest 
eaêU0mÈê€tte»Um^unearenenia 
Mt  ie  ta  rerMutoH  poMmi,  esusà 
qoà  Bvpn. 


IN  the  Mime  muner  il  is,  if  a  lease 
be  made  to  pne  for  terme  of  life, 
reserving  to  the  lessor  and  to  hu 
heires  a  certaine  rent,  if  the  lessee  be 
disseised,  and  after  tiie  lessor  release 
to  the  lessee  and  to  his  heires  all  the 
right  which  he  hath  in  the  land,  and 
aflet  the  lessee  entreth,  albeit  in  this 
ease  the  rent  is  extinct,  yet  nothJM; 
of  the  right  of  the  reversion  shau 
passe,  cauêâ  quâ  supra. 


HEREBV  the  diversity  is  made  apparent  betweeae  a  release  of 
a  rent  in'\nce  out  of  land,  and  a  release  of  ri^t  to  îand»  in 
4hi9  Section. 


Sect  457- 


'%M"B^  ^  'eerag  seigmor  et  ve- 
WfJL  ray  tenant^  et  U  teaantfait  un 
fftjffmeat  eafee^  Uqust  feoffee  ne  un- 
que  itment  tenaid  ffl  mguiBr^  ]  siU 
dàgmar  rOma  al  feaj^^r  tout  son 
droit  J  &0.  esst  rdeas  est  ea  tout  tM, 
fur  eeo  que  le  feoffor  ad  nut  droit  eu 
la  fcrrr,  et  il  n^est  tenant  en  droit  al 
•center,  mso  tenant  solsmimt  tenant 
funt  al  a^omr^faire^  et  U  neunques 
têwifeUera  le  eeiguior  d^uTctwer  sur 
by,  ear  le  seignior  weowera  sur  le 
Jesffée  ^û  zeiXe. 


BtTT  if  there  be  very  lord  and 
very  tenant,and  the  tenant  mak- 
eth  a  feoffment  in  fee,  the  vrhich 
feoffee  doth  never  become  tenant  to 
the  Istrd,  if  the  lord  release  to  the 
feoflbr  all  his  ri^jhft,  kje.  this  release 
is  altogether  void,  because  the  feoffor 
hath  no  ri^ht  in  the  land,  and  he  is 
not  tenant  m  rtj^t'  to  the  loifd,  bnt 
onlk  tenant  as  to  make  the  avowrfe, 
ana  bee  shall  never  eompelFtiie  lord 
to  avovr  upon  him,  for  the  h>M  shall 
avow  upon  the  &o&o  if  he^  vrilL 


*»  'WTJtB^T  êdgtUor  et  vtrey  tenant!*   This  îs  to  be  understood 
of  a  lord  in  fee  simple,  and  of  a  tenant  of  like  estate. 
These  be  fmre  manner  of  avoiwrie^  fer  rents  ^nd  services,  8Cc. 
«tz.  ].  kwliitf  vtrum  ttnetitetn»  as  in  the  ease  hère  put.   3.  ^fier 
verum  tmentem  informû  firadietâ^  as  where  a  lease  for  life,  or  a  gift 
in  taile  bee  made,  tSie  remainder  in  fee.   9:  Upon  one  as  u^on  his 
tenant  by  the  mannor  emitting'  f verre  J;  and  this  is  when  tjie  lord 
ro/tO   V\  *1        ^  partieidar  estate  in  ôie  seigniorie,  and  so  shall  the 
[2m»  D.J  ^oBOp the  donee,  or  lessor  upqn  the  lessee.  4.  Sur  le 
matter  en  la  terre^  as  withm  his  fee  and  seigniorie.   As  where  t(e 
tenant     knights  service  maketb  a  lease  fbr  life  reserving  a  rent, 
and  die  hishetre  witliin  age,  the  gardeine  shall  avowe  upon  the  lessee, 
$eUitett9uper  maieri^mftrttdietam  in  terriêet  tenementUfiredicttsut 
infra  fetdum  et  éhniktttum  èuum.   Nov  by  the  statute  t|^e  very  lord 

may 

*  fmt  sdded  in  L.  and  Ml  and  Boh.      "t*  ^c.  added  |n  l^.  ^d  M.  aQ4  Bob. 
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may  avow,  as  in  lands  within  his  fee  and  tP^piiarie,  without  avowinc^  . 
upon  any  person  in  certaine  (1). 

Here  appeareth  the  diversity  betweene  a  tenant  in  taile,  and  & 
tenant  in  fee  simple  ;  for  albeit  tenant  in  taile  make  a  feofiment  in 
fee,  yet  the  right  of  the  entaile  remaine,  and  shall  descend  to  the 
issue  in  taile.  Bat  when  the  tenant  in  fee  simple  make  a  feofiment 
in  fee»  no  right  at  all  remame  of  his  estate»  but  the  whole  is  trans- 
ferred to  the  feoifee* 

Also  the  lord  is  not  compellable  in  that  case  to  avow  upon  the 
ftoSfot  ;  but  if  he  will,  as  Littleton  here  saith»  he  may  avow  on  the 
feoffee  ;  but  so  it  is  not,  as  hath  beene  said,  in  case  of  tenant  in 
taile. 

Note  a  diversity  betweene  actions  and  acts  which  concerne  the 
right,  and  actions  and  acts  which  concerne  the  possesion  only.  For 
a  writ  of  customes  and  services  lieth  not  against  the  feofifor,  nor  a. 
release  to  him  shall  extinguish  the  seigniorie.  So  if  a  rescous  be 
made,  an  assise  shall  not  lie  against  the  feofibf ,  and  him  that  made 
the  rescous,  because  the  feoffee  is  tenant,  and  in  assise  ;  the  surplus* 
(DMbnuan.)  age  incroached  shall  be  avoided.  For  these  actions  and  acts  con- 
cerne the  right  ;  but  of  a  seisin  and  an  avowrie  which  concerne 
the  possession,  it  is  otherwise.  And  if  the  lord  release  to  the  feof- 
fer,  tlûs  is  good  betweene  them,  as  to  the  possession  and  discharge 
of  the  arrérages,  but  the  feoffbe  shall  not  take  benefit  of  it,  for 
that,  as  hath  beene  said,  it  eztendeth  not  to  the  right  But  the 
feoflbr  shall  plead  a  release  to  the  feofiee,  for  thereby  the  seig^ 
luorie  is  extinct  ;  as  if  lessee  for  life  doth  waste,  and  grant  over 
his  estate,  and  the  lessor  release  to  the  grantee,  in  an  action  of 
waste  against  the  lessee,  he  shall  plead  the  release,  and  yet  he  hath  - 
nothing  in  the.  land.  And  so  in  waste  shall  tenant  in  dower  or  by 
the  courtesie  in  the  like  case,  and  the  vonchee,  and  the  tenant  in  a 
ftrétcifie^iunr  a  feoffinent  made*  And  so  ia  a  contra  formam  c9l^ 
imtionU. 


<K  a.»  Lefttffctnt  unquen  diveigne  tenant,"  JSTota  here  an  excellent 

r  &4Lsr.  ^  learning,  viz.  if  there  be  lord  and  tenant,  and  the  rent  19 

ssH.t.il»  behind  by  divers  yeares,  and  the  tenant  make  a  feofiment  in  fee, 
likliiit'&s.  ^  the  lord  accept  the  service  or  rent  of  the  feaffise  due  in  his  time, 
fl^^sMS.  he  shall  lose  the  arrérages  due  in  the  time  of  the  feoffi>r  ;  for  afteF 

T  a.  4.  u.^^  ^ch  acceptance  he  shall  not  avow  upon  the  feoflbr,  nor  upon  the 
Si^/^Sk  feofiee  for  the  arrérages  incurred  m  the  time  of  the  feoflbr.  But 
fir  M,%k  in  that  case  if  the  feoflbr  dieth,  albeit  the  lord  accept  the  rent  or 

oSi^SXf^  service  by  the  hand  of  the  feofiee  due  in  his  time,  he  shaU  not  loae 
the  arrérages,  for  now  the  law  compelleth  him  to  avow  upon  the 
htiBht  (3),  and  that  which  the  law  compelleth  him  unto  shall  net 
prejudice  him. 

5o  it  is,  and  for  the  same  reason,  if  there  be  lord,  mesne,  aad 
tenant,  and  the  rent  due  by  the  mesne  is  behinde,  and  after  the  te- 
nant fore-judge  the  mesne,  and  the  lord  receive  the  services  of  the 
mesne  which  issue  out  of  the  tenancie,  he  shall  not  be  barred 
the  arrérages  which  issued  out  of  the  mesnalty  ;  and  so  if  the  rent 
be  behinde,  and  the  tenant  dieth,  the  acceptance  of  the  services  by 
'  the  hand  the  heire  shall  not  barre  him  of  the  arrérages  ;  for  in 
these  cases,  albeit  the  persons  be  altered,  yet  the  lord  doth  accept 
the  servfbes  «f  him  which  only  ought  to  doe  tbem  (3). 


WtSecKotcml 


(3)  C^ceïTôCcm] 


Lib.  3. 


Of  Releases, 


Sect.  458,  45?^ 


Bat  as  long  as  the  feoffixr  liveth  the  lord  shall  not  be  compelled 
to  avow  upon  the  feofiee,  unlesse  he  pveth  the  lord  notice*  and 
tender  unto  him  all  the  arrérages. 

Bat  now  by  the  statute  the  lord  may  avow  upon  the  lands  so 
boidgfi,  as  in  lands  within  his  fee  or  seigniory,  without  naming  of 
any  persan  certaine  to  bee  tenant  of  the  same,  and  without  making  u  h.  t.  «y.  tL 
qC  any  avowrie  apon  any  person  certaine,  as  hath  beene  said,  which 
hath  much  altered  the  common  law  in  the  cases  abovesaid,  for  the 
benefit  and  safety  of  the  lord. 

But  f  et  these  cases  are  necessary  to  be  knowne  (for  which  purpose 
I  have  added  them),  for  that  the  lord  may  avow  still  at  the  own* 
mon  law  if  he  will 


[270.  a.]  Sect.  458. 

/mUTERMEjrr  est  lau  k  ve- 
iff.  ray  tmaMestdisswteyCome  m  le 
€08  emmtdU^  ear  at  le  veray  tenant 
que  têt  diBsdrie^tdgne  dd  sdgniorper 
mrtice  de  chieviltr  d  momst  (son 
htire  esteant  ddns  age)^  le  seignior 
aoera  et  sHsera  le  garde  del  hnrcy  et 
isdnt  u^ODcra  U  mylegard  delfeof" 
fir  gne  Jtst  U  feoffment  enfee^  &e. 
isdat  il  est  ground  diver rity  enter  he 
ieiue  emeesy&c 


OTHERWISE  it  is  where  tlie 
Tery  tenant  is  disseised,  as  in  the 
ease  aforesaid;  for  if  the  yery  tenant 
who  is  disseised,  hold  of  the  lord  by 
knights  service  and  dieth  (hi§  beire 
being  within  age),the  lord  shall  hare 
and  seize  the  wardship  of  the  heire, 
and  so  shall  he  not  hare  the  ward  of 
the  feoffor  that  made  the  feoffment 
in  fee,  &c.  so  there  is  a  great  diver- 
aitie  betweene  these  two  eases. 


Of  thb  sufficient  hath  beene  said  before. 


un.  4. 13. 
fird.  M. 


Sect.  459. 


fTJSJIf,^iin  home  lessa  a  ùn outer 
son  terre  pur  terme  d'ans^ai  U  les- 
eorrdessa  al  lessee  tout  son  droity&c. 
devant  que  le  lessee  avoit  enter  en  mesme 
It  terre  per  foree  de  mesme  le  leas^ 
tid  reteojsestvoidypur  ceo  que  le  lessee 
n^aroait  possesrion  en  la  terre  al  temps 
dd  releas  faitj  mes  tantaolement  un 
droit  4? aver  mesme  la  terre  per  foree 
de  memne  le  leas.  Mesd  k  lessee  enter 
en  mesme  la  terre^dent  dt  possession 
perforée  de  mesme  le  leas^  donque  tiel 
rdeasfait  a  luy  per  le  feoffor,  ou  per 
hdre^  est  *  suffeient  a  luy  per 

cause 


AL80,if  a  manietteth  to  aaether 
his  land  for  terme  of  yeares,  if 
the  lessor  release  to  the  lessee  all  his 
right,  &c.  before  that  the  lessee  had 
entred  into  the  same  land  by  force  of 
the  same  lease,  such  release  is  void, 
for  that  the  lessee  had  not  possession 
in  the  land  at  the  time  of  the  release 
mâjde,  but  only  a  right  to  hare  the 
same  land  by  force  of  the  lease.  But 
if  the  leiisee  enter  into  the  land,  and 
hath  possession  of  it  by  force  of  the 
said  lease,  then  such  release  made  te 
him  by  the  feoffor,  or  by  his  heire, 

fa 


T  hen  ét,  ftddeë  L.  and  M.  sUd  Itoh* 


Lib.  3.   Cap.  9. 


Of  Reteses. 


cause  dd  frMtie  qm  perforce  àd 
leas  est  fertnUr  enXy 


is  Buffioieni  1^  him  by  reason  of  the 

ÏTivitie  wliicli  by  force  of  the  lease 
8  between  them^^o.  (i) 


SSH.6.1. 
37  H.^  ZI. 

S9  E.  -4.  9r. 

4  H.  7. 10. 
liU.7.14. 


(AM.  46«m 


ISM.  sole 


IViltitmPutoib 


38  Elbu  is 
ifropedit  per 
BriAet,  Ten. 


"  'W\RVJMTque  le  U^ee  «vsiV  r^ra-,  î^c."  Fcf  bcfm  entry 
jLr  (l^c  lessee  hath  but  intercale  termini^  an  interest  of  a  terme» 
and  jRO  possession»  and  therefore  a  release  which  enures  by  vaf  of 
enlarging;  of  an  estate  cannot  worke  without  a  possessun  for 
before  possession  theie  is  no  reversion;  and  yet  if  a  tenant  for 
twenty  yeares  in  possesion  -maj^e  a  lease  to  kit  five  yeares,  and 
B.  enter»  a  release  to  the  first  le^ee  is  sood,  for  he  had  an  actual!  ' 
possession,  and  the  possession  of  his  lessee  is  his  possession.  And  so 
it  is  if  a  man  make  a  lease  for  yeares,  the  remainder  for  yeares, 
and  the  first  lessee  doth  enter,  a  release  to  him  in  the  remainder 
for  yeares  is  good  to  enlai^  his  estate  (3). 

But  if  a  man  make  a  lease  for  yeares  to  beginne  presently,  re- 
eerving  a  rent,  if  before  the  lessee  doth  enter  the  lerâor  releasetli 
all  the  right  tbét  hee  hath  in  the  land,  albeit  this  release  cannot 
^hirge  his  estate,  yet  it  shall  m  respect  of  the  privity  extinguish 
the  rent.  And  so  it  is  if  a  lease  be  made  to  beginne  at  Michael* 
maêj  reserving  a  reifit»  and  before  the  day  ^  lessor  release  all  the 
right  that  hee  hath  in  the  land,  this  cannot  envre  to  enlai^  r07C\  h  1 
the  estate  but  to  extinguish  the  rent  in  respect  of  the  privity,  L-^  '  "'J 
as  it  was  resolved  [pi  in  the  exchequer,  which  I  observed. 

A  man  granteth  the  next  avoidance  of  an  advowson  to  two,  the 
one  of  them  may  before  the  church  become  void  release  to  the 
other  ;  for  although  tlie  grantor  cannot  release  to  them  to  increase 
•their  estate,  because  th^r  interest  is  fiiture,  and  not  in  possessîoûf 
yet  one  of  them  to  extinguiidi  his  interest  may  release  to  the  other 
in  respect  of  the  privity.  Bet  alter  the  church  become  void,  then 
such  a  release  is  void,  because  then  it  is  (as  it  were)  but  a  thing 
in  action.  And  this  was  resdved  [c]  by  the  whole  court  of  cora- 
moQ  pleas,  which  I  myselfc  heard  and  observed.  And  by  conse- 
quent in  the  case  of  Littleton^  if  a  lease  for  yeares  be  made  to  two, 
albeit  the  lessor  before  tliey  enter  cannot  release  to  them  to  enlarge 
their  estate,  yet  one  of  them  may  before  entry  release  to  the 
other. 


H.  *'  Meê  tcnt^lemcnt  un  droit,  i:fc.**   Which  is  not  so  to  be  under^ 

stood  that  he  hath  but  a  naked  |^ht,  for  then  he  could  not  grant 
it  over  ;  but  seeing  he  hath  intereste  termini^  before  entrie,  he  may 
grant  it  over,  albeit  for  want  of  an  actuall  possession,  he  is  not 
capable  of  a  release  to  enlarge  his  estate. 

Me9  81  le  leasee  enter  en  meame  le  terre,  Ifc"  This  is  evident 
Aod  herein  note  a  diversity  betweene  a  lease  for  life,  and  for  yeares» 
for  before  the  lessee  for  yeaires  enter,  a  release  cannot  be  made 
unto  him  :  but  if  a  man  make  a  lease  for  life,  the  remainder  for 
life,  ami  the  fWst  lessee  dieth,  a  release  to  him  in  the  remainder 
and  to  his  heires  is  g«4  befiore  hee  doth  enter  to  enlarge  his 

estate. 


(l)On  reieafdS  whîth  opéiatt  by  €lk-     (7)  TSee  Kote 
Utgtmttt^svtyo^m^  9-  ISee  Note  3r.J 


Of  Releases^ 


SecU  460,  46i. 


estate,  far  that  he  hath  «n  estate  of  a  freehold  in  law  in  him,  which 
jBay  be  enlarged  by  release  before  entrie. 

And  where  oar  author  speaketh  only  of  a  lessee  for  yeares,  the  Jf 
same  law  it  is  of  a  tenant  by  statute  merchant  or  staple,  or  tenant   Canfimat.  14. 
hf  eiegù,  wtht^e.  siA^itia. 


Sect  460. 


JlJ  semble^  au  lease  est  fait  a  un  > 
home  u  Uner  de  te  lessor  asa  volunt^ 
far  farce  it  qud  leas  le  lessu  eitpas* 
sesnoM  :  si  le  lessor  em  eest  ease  fait 
m  rdeas  al  lessee  de  tatU  son  droit  y 
9e.  eest  rdeas  est  assets  ban  pur  le 
frieifg  que  est  ferentereux;  tar  en 
Mtn  serra  ée  faire  estate  per  vn  U-- 
terie  de  seisin  a  un  aitf fr,  iTm  tl  od 
possession  de  mtsmes  Us  tentmenls 
par  le  leas  de  tnesmetdmi  deoant^&e. 

*  Sed  eontrariam  tenetor,  P.  % 
Ed.  4.  per  touts  les  justices. 


IN  the  same  manner  it  if,  at  it 
seemeth,  where  a  lease  is  made  to 
a  man  to  hold  of  the  lessor  at  his 
will,  by  foroe  of  whieh  lease  the  les- 
see hath  possesiioD  :  if  the  leaaor  in 
this  ease  make  a  release  to  the  les* . 
«ee  of  alJ  his  right.  Ice.  this  release 
is  mod  enough  for  the  priyitie  whieh 
is  betweene  then";  for  it  shall  bee  in 
Taine  to  make  an  estate  by  a  lively 
of  seisin  to  another,  where  he  hath 
possession  of  the  same  land  by  the 
lease  of  the  same  man  before,  &c. 

But  the  contrarie  is  holden,  PascK 
%  E.  4.  by  all  the  justiees*. 


BY  these  two  Sections  is  to  be  observed  a  diversity  between  a 
tenant  at  will,  and  a  tenant  at  sufferance  ;  for  a  release  to  a 
tCDftat  at  wiU  is  good,  because  betweene  them  there  is  a  possession 
with  a  privity  ;  bnt  a  release  to  a  tenant  at  sufferance  is  void,  be« 
caose  he  hath  a  possession  without  privity.  As  if  lessee  for  yeares 
hold  over  his  terme,  &c.  a  release  to  him  is  void,  for  that  there  is 
noprrrky  betweene  them  ;  and  so  are  the  books  that  speake  of  this 
matter  to  be  understood  (1). 

Sed  contrariuM  tenetur^  ll^c**  This  is  of  a  new  addition,  and 
the  booke  here  cited  ill  understood,  for  it  is  to  be  understood  of  a 
tenant  at  sufferance. 


SI  H.  ft.  97. 
s  a  4.  «.  bi 

T  B.4.ST. 
SE.  4. 16* 
S»  H.  s. 
BefeMeft. 
(«Hep.  U. 
tSid.U3. 
Abu  47.  Ct^ 
Jae.10».) 


Sect.  461. 


TkMfJ^S  ^  1^^^  àe  sa  teste  de*  where  a  man  of  his  owne^ 

wfjL  mesne  oecupia  terres  ou  tent"  D  head  oecnpieth  lands  or  tone** . 

mads  a  la  volwnJt  edu^  qu*  ad\le  ments  at  the  will  of  him  which  hath 

fnnklenement^  et  ttd  oeeupier  ne  the  freehold,  and  such  occupier 

clabua  elaimeth 


*  ni»f«ras*i^isaotînL.sndM.norIteh.  f  en^  added  L.  sndM.sfldQoh* 

(1)  [SeeKotem] 


Lib.  3.    Cap.  8. 


Of  Releases. 


Sect.  4^2, 463* 


daima  rima  forsqne  a  volunt,  &e. 
ei  cdvy  que  ad  le  fratiktenement 
voile  releaser  tout  son  droit  al  occu- 
pier^ &e.  tid  release  estvoid^  pur  ceo 
que  nul  prvmtie  est  perenter  eux  per 
tease  fait  al  occupier^  ne  per  auter 
manner^  &c. 


elaimeth  nothing  but  at  will,  if 
hee  whioh  hath  the  freehold  will 
release  all  his  right  to  the  occu- 
pier, &c.  this  release  is  void,  be- 
cause there  is  no  priyitie  betweene 
them  by  the  lease  made  to  the  occu- 
pier, nor  by  other  manner,  &e. 


vide  8eet.M. 
(1  RolL  Abr.«M. 

Cnk  C%t.  M) 


{•0  Tcnpt.  B.  i. 
lit.  tesanta 
▼slocBr.  ia> 

It  K.  4.  25. 

80B.3.S8. 

IS  E.  3.  Aai.  16. 

II  K.S.ibid.  If. 

U  Aatill. 

IS  K.  3.  Am.  fa. 

MAfli.ll. 

84  Aik  10. 

i«a.3.4i. 

•  E.S.A3. 

(1  Roll.  Ate.  ICS. 

Old  V.  B.  117. 
137.  Lib.  3.  ftb 
S3.  Wa&ei't 
•UB.Iib.4.Mi 
ltS,lS4. 
VM«  Sect- 454. 


(lBep.42.k.) 


(ABt.S4S.a.} 


TXS  M  teête  dememe  êccufiia.*'  Hee  dolth  not  saf ,  de  §m  çg^^  «  -| 
JJ  tcête  demesne  enter,  &c.  $•  as  this  is  to  bee  under-  L-^' J 
stood  of  a  tenant  at  sufferance,  viz.  where  a  man  commeth  to  the 
possession  first  lawfully,  and  holdeth  over. 

[m]  For  If  a  man  entreth  into  land  of  his  owne  wrong,  and  tak& 
the  profits,  his  words  to  hold  it  at  the  will  of  the  owner  cannot  qua- 
lifie his  wrong,  but  hee  is  a  disseisor  (1),  and  then  the  release  to 
him  is  good  ;  or  if  the  owner  consented  thereunto,  then  hee  is  a 
tenant  at  will,  and  that  way  also  the  release  is  good.  But  there  is 
a  diversitie  when  one  commeth  to  a  particular  estate  in  land  by  the 
act  of  the  partie,  and  when  by  act  in  law  ;  for  if  the  garddn  hold 
over,  he  is  an  abator,  because  his  interest  came  by  act  in  law  (3). 

PHt.S77.)    VidflSpvtardieliMiMlefc   Msilb.  osp.  is.    10  B.  4.  9.  IS.  (1  B«IL  Ahr.  SSl. 

"  ^ul  firivitie**  Priruitie  is  a  word  common  aswell  to  the  Eng- 
lish as  to  the  French,  and  in  the  understanding  of  the  commoa 
law  is  fourefdd. 

1.  As  privies  in  estate,  whereof  Littleton  here  speaketh  ;  as  be- 
tweene the  donor  and  donee,  lessor  and  lessee,  which  privitie  is  ever 
immediate. 

2.  Privies  in  bloud  ;  as  the  heire  to  the  ancestor,  or  betweene 
coparceners,  &c 

3.  Privies  m  representation  ;  as  executors,  &c  to  the  testator. 
And  fourthly,  privities  in  tenure,  as  the  lord  and  tenant,  8cc. 

which  may  be  reduced  to  two  generall  heads,  privies  in  deed» 
and  privies  in  law. 


Sect.  46! 

JTEJtf,  si  home  enfeofe  auters 
homes  de  sa  terre  sur  eonûdeneej 
et  al  entent  de  performer  sa  darreme 
volunt^ei  lefeofforoccupiast  mesmela 
terre  o  la  volunt  de  ses  feoffees^  et  puis 
feoffees  relessontper  lour  fait  a  lour 
feoffor  tout  lour  droite  &c.  ceo  ad  este 
un  question,  si  tiel  release  soit  bon  ou 
non»  Et  ascuns  ont  dity  que  tid  re- 
lease est  voyd,  pur  ceo  que  nul  privitie 
fuit  perenterles feoffees  et  tourfeoffor^ 

entant 


!,  463. 

ALSO,  if  a  man  enfeoffe  other 
men  of  his  land  upon  confi- 
dence, and  to  the  intent  to  performo 
his  last  will,  and  the  feoffor  oeeu- 
pieth  the  same  land  at  the  will  of  his 
feoffees,  and  after  the  feoffees  release 
by  their  deed  to  their  feoffor  all  their 
right,  &c.  this  hath  beene  a  question 
if  Bueh  release  be  good  or  no.  And 
some  have  said,  that  such  release  is 
void,  because  there  was  no  privitie 

betireene 


.  (1^  [Self  KoU  mj  (2^  (S6C  Kale  SSa.j 


lab.  S« 


Of  Release^ 


Sect.  463. 


mtOMt  que  nul  Uase  fuit  fait  ofres 
M  feoffmetU  pur  Usfeajg^ees  ol/eqjf- 
/fr,  a  ttner  a  four  Tomtit.  Et  as- 
CMM  Ml  dS  te  eaiUrarie^  et  ceo  per 


betweene  the  feofiees  and  their  feof* 
for,  insomuch  as  no  lease  was  mado 
after  such  feoffment  by  the  feoffees 
to  the  feoffor,  to  hold  at  their  will  : 
and  some  Kavc  said  the  contrarie» 
and  that  for  two  causes. 


Sect.  463. 


TTA*  esij  que  quant  tkl feoffment  /^NE  is^  that  when  such  feoiC 

^JeBtfeatmtreoij^denceaferform^  \J  mentis  made  upon  confidence 

it  Tobatt  M  feoffor  J  il  serra  mten-  to  performe  the  will  of  the  feoffor, 

iairper  la  fey,  que  le  feoffor  doit  it  shall  bee  intended  by  the  law,  that 

maintenani  occupier  la  terre  a  la  the  feoffor  ought  presently  to  oceu- 

TobnU  ie  ses  feoffees  ;  et  issint  il  est  pie  the  land  at  the  will  of  his  feoffees; 

Hd  manner  de  priritie  enter  euXy  and  so  there  is  the  like  kinde  of  pri- 

home  fail  un  feoffment  as  au-  vitie  betweene  them,  as  if  a  man 


terSj  et  its  incontinent  sur  le  feoffment  make  a  feoffment  to  others,  and  they 

teiglent  et  granter&nt,  que  lourfeof  immediately   upon  the  feoffment 

fsr  oceupiera  la  terre  a  lour  volunt^  will  and  grant,  that  their  feoffor 

&u  shall  occupy  the  land  at  their  will,  &c. 

H£R£  is  a  question  moved,  and  the  reasons  of  both  sides  JJ£'4f'"'^ 
shewed,  and  as  it  hath  beene  observed,  the  latter  opinion  is   9  ,h.7.*s5. 
tile  better,  being  Littleion*9  owne  opinion.  in^iS^  ^ 

"  II  êerra  entendue  fier  la  ley  que  le  feoffor  doit  mmiuenant  oc-  J  h.  r.  fe^^IH 
c»yte>  la  terre  a  la  volunt  de  Ub  feoffees  For  intendments  of  law  W^l'^^ 
mentioned  bj  our  author  see  the  Section  in  the  margent.  Seet.  m,  loo.  no, 

3V7.  S77. 398.  40S» 
44A. 

Here  is  to  bee  observed  the  intendment  of  law,  that  when  a  1'^^ 
lieaSkiient  is  made  to  a  future  use,  as  to  the  performanoe  of  his  isiPrS^ 
fo^l     K  1  feofiFees  shall  bee  seised  to  the  use  of  the  fe-   îî  aÎ!  2,' 

I*  '  ^  •      J  crfFor  and  of  his  heires  in  the  meane  time.  7  h.  4.  ss. 

IMBr.Ui.Din 
(6Bep.l8.a.) 
(Aat.  111.  Mu.         Be^  «.1 

Jfiemetenim  legen  cufUunt  ut  jure  regantur. 

And  reason  would  that  seeing  the  feoffment  is  made  without  con-   d  >u>il  Akr. 
âderation,  and  the  feoffor  hath  not  disposed  of  the  profits  in  the    S^.  u».aÔ' 


time,  that  by  construction  and  intendment  of  law  the  feof- 
for  ought  to  occupie  the  same  in  the  meane  time.  And  so  it  is  ao  â^e!^ 
when  the  feoffor  disposeth  the  profits  for  a  particular  time  in  fire-  '>«^ 
Mentis  the  use  of  the  inheritance  shall  be  to  the  feoffor  and  his 
heires,  as  a  thing  not  disposed  of  ;  wherein  it  is  to  be  observed, 
that  lands  and  tenements  conveyed  upon  confidences,  uses,  and 
trusts,  are  to  be  ruled  and  decided,  if  question  groweth  upon  the 
confidences,  uses  or  trusts*  by  the  judges  of  the  law  ;  for  that  it 

appcareth 


Lib.  3.  Cap.  8.  Of  Releases.  Sect  463. 

appeared!  bj  thh  and  die  next  Section,  they  Im  within  the  entend* 
ment  and  constmctkm  of  the  lawes  of  the  realme  (l}^ 
uTaO^^  And  it  is  to  be  ohserred  (at  hath  beene  said)  that  there  is  a  di- 

Tersitie  betweene  a  feoffinent  of  lands  at  this  day  upon  confidence, 
or  to  the  intent  to  performe  his  last  will,  and  a  feofiraeot  to  the 
use  of  sach  person  and  persons,  and  of  such  estate  and  estates,  as 
hee  shall  appoint  by  his  last  will  :  for,  in  the  first  case,  the  land 
passeth  by  the  will,  and  not  by  the  feofiment  ;  for  aiter  the  feoff- 
ment the  feoffor  was  seised  in  fee  simple,  as  he  was  before  ;  but 
in  the  latter  case,  the  will  pursuing  his  power  is  but  a  directioQ  of 
the  uses  of  the  feoffinent,  and  the  estates  passe  by  execution  of  the 
uses,  which  were  raised  upon  the  feoffinent  ;  but  in  both  cases  the 
iib.ft.  ibL  17,  feofiees  are  seised  to  the  use  of  the  feoffor  and  his  heires  in  the 
Sm?«H»r*^  mean  dme :  and  all  this  and  much  more  concerning  this  matter 
hath  beene  adjudged.  -  '^^.^ 


MhB  8c  TmfuH  Note,  uses  are  raised  either  by  transmutation  of  the  estate,  as  by 
STiu.^  ***  feoffinent,  common  recoveric,  ficc.  or  out  of  the  state  of  the 

owner  of  the  land,  by  bargaine  and  sale  by  deed  indented  and 
inroUed,  or  by  covenant  upon  lawfuU  connderation,  whereof  yon 
may  read  plentifully  in  my  Âefiortê. 
^9u^n^*  ^  feofiee  to  the  use  of  ^  and  his  hdres,  before  the  statute  of 

mlk  37  H.  8.  for  money  bai^gaineth  and  seUeth  the  land  to  C.  and  Ids 

2^.''    *'        heires,  who  hath  no  notice  of  the  farmer  use  ;  yet  no  use  passeth 


iii».is7.  bargaine  and  sale,  for  there  cannot  be  two  uses  in  eaae^  of 

suXa  '         oat  and  the  same  land  ;  and  seeing  there  is  no  transmutation  of 
possession  by  the  terre-tenant,  the  former  use  can  neither  be  ex- 
tinct nor  altered.   And  if  there  could  be  two  uses  of  one  and  the 
same  land,  then  could  not  the  said  statute  execute  either  <^ro«yo  1 
(Abl  at.  them  for  the  uncertaintie.  But  if  Jf.  disseise  one  to  the  use  L*^  '  ^*  ^ J 

of  B.  and  J.  doth  bargaine  and  sell  the  land  for  money  to  C.,  C.  hath 
an  use  ;  and  here  be  two  uses  of  one  land,  but  of  severall  natures  ; 
the  one,  viz,  upon  the  bargaine  and  sale  to  be  executed  by  the 
statute,  and  the  other  not 
But  unce  Littleton  wrote,  all  uses  are  transferred  by  act  of  Par- 
^]Sf  liament  [^3  into  possession,  so  as  the  case  which  Littleton  here  puts 

S^f^Mlsiifr  thereby  altogether  altered.   Yet  it  is  necessarie  to  bee  kno^en, 

•  ••)  what  the  common  law  was  before  the  making  of  the  statute,  and 

may  serve  for  the  knowledge  of  tlie  law  in  like  case. 

Incontinent  aur  U  fefffment**    Qud  incontinenti^unt  in  eaae 
vident* 

**  A  lour  volunty  Ifc**  Here  is  implyed,  everie  tenancie  at  will 
is  at  the  will  of  both  parties,  as  before  in  his  proper  place  bath 
beene  shewed. 

(1)  [See  Note  331.] 


Sect. 


O  f  Increases. 


Sect.  464. 


JTTi^  alitor  cause  Us  allegeont^  que 
U  si  tiel  terre  vauU  xh  s.  per  an, 
&C.  donque  tiel  feoffor  serra  jure  en 
assises  et  en  auters  enquests  en  plees 
realjCj  et  anxy  en  plees  personals^  de 
quà  ground  sum  que  lespkdniifes  roi- 
Unl-eounier^*^  &e.  Et  ceo  est  per  le 
eonunan  leg  de  la  terre»  Ergo,  ceo 
est  ptûr  vngraund  cause.  Et  la  cause 
eaty  que  la  ley  voet  que  tiels  feoffors 
el  lour  heires  doient  occupier ^  &c.  et 
prendtr  et  enjoyer  touts  maner  de 
prt^Us^  issues^  et  revenues^  &c.  sU 
esmcj  les  tenements  fueront  lour  mes- 
sans  interruption  delesfeaffees^ 
abstant  tiel  feoffment.  Ergo, 
la  ley  done  prroitie  perenter 
tids  feoffors  et  les  feoffees  sur  conji- 
iemee,  c?c.  pur  queux  causes  ils  ont 
M,  que  tids  releases  faits  per  tiels 
feoffees  sur  confidence  a  lour  feoffor 
am  a  ses^hdresj  &c.  issint  occupant  la 
terrCj  f  serra  assets  hon  :  et  cest  le 
wdior  opiniony  come  il  semble,  &c. 


Qusere,  car  ceo  semble  nul*ley  a 
cet  Jour. 


ANOTHER  cause  they  alleage, 
that  if  such  land  bee  worth  for- 
tie  shillings  a  yeare,  &e.  then  aueh 
feoffor  shall  be  sworn  in  assise  and 
other  enquests  in  plees  reals,and  also 
in  plees  personals,  of  what  great  sum 
soever  the  plaintiffe  will  declare,  &c. 
And  this  is  by  the  common  law  of 
the  land.  Ergo,  this  is  for  a  great 
cause.  And  the  cause  is,  for  that  the 
law  will  that  such  feoffors  and  their 
heires  ought  to  oceupie,  &e.  and 
take  and  enjoy  all  manner  of  profits, 
issues,  and  revenues,  &c.  as  if  the 
lands  were  their  own,  without  inter- 
ruption of  the  feoffees,  notwithstand- 
ing such  feoffment*  Ergo,  the  same 
law  giveth  a  privitie  between  such 
feoffors  and  the  feoffees  upon  confi- 
dence, &c.  for  which  causes  they 
have  said,  that  such  releases  made 
by  such  feoffees  upon  confidence  to 
their  feoffor  or  to  his  heirs,  &c.  so 
occupying  the  landB,  shall  bee  good 
enough:  and  this  is  the  better 
opinion,  as  it  seemeth. 

^ucere,  for  this  seemeth  no  law 
at  this  day. 


BY  the  statute  of  2  H,  5.  cap.  3.  statute  2,  it  is  enacted,  that,  in' 
three  cases,  he  that  passeth  in  an  enqucst,  ought  to  have  lands 
sind  tenements  to  the  value  of  fortie  shillings,  viz.  First,  upon  triall 
fi£  the  death  of  a  man.  Secondly,  in  plea  reall  betwccne  partie  and 
partie.  And  thirdly,  in  plea  personall,  where  tlie  debt  or  the  dam- 
mages  in  the  declaration  amount  unto  fortie  markes  (1).  And  it  is 
worth  the  noting,  that  the  judges  that  were  at  the  making  of  that 
statute  did  construe  it  by  equitie  :  for  where  the  statute  speakes  in 
the  di^unctive  debt  or  dammages,  they  adjudged  that  where  tlie 
debt  and  damages  amounted  to  fortie  markes,  that  it  was  within  the 
statute,  /^orf  MCtttf  Saith,  Ubi  damna  v el  debitum  in  person- 
aûùtuf  actionibus  non  excedunt  quadraginta  marcas  monetae  jingU- 
canét,  Itinc  non  requiritur^  quod  juratores^  in  actionibuB  hujutiniodi 
tanium  expendere  posnnt  :  habebunt  famm  terrain  vcl  redditum 
ad  valorem  competentem^  juxta  discreiionem  justitiariorunu 
t5V.    And  forasmuch  as  at  the  time  of  the  ni  akin  g  of  this  statute, 

the 


(Anu  156.lv) 
28  U.8. 
Dy.  fol.  9. 
VbL  W.  2. 
cap.  38. 
L^e<ta^  dé 
31  £.  1.  de 
jnntîs  jiQiiepdia 
in  ftuMu,  See. 
CForttrtcue  03.  a. 
27  El.  e.  t. 
Ant.  157.  a.) 
9  H.  5.  fol.  5. 
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^  gc.  added  li.  and  M.  and  Hoh. 


t  This  paragraph  not  in  L.  and  M.  nor 
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the  greater  part  of  the  lands  m  England  in  those  troublesome  and 
dangerous  times  (when  that  unhappie  controversie  betweene  the 
houses  of  Yorke  and  Lancaster  was  begun)  were  in  use  ;  and  the 
statute  was  made  to  remédie  a  mischiefe,  that  the  sherifl^  fO'TO  K  *1 
used  to  return  simple  men  of  small  or  no  understanding  ;  ^*  J 

and  therefore  tlie  statute  provided  that  hee  should  retume  sufficient 
men  :  and  albeit  in  law  the  land  was  the  feoffees,  yet  for  that  they 
had  it  but  upon  trust,  and  ccaty  que  utc  tooke  the  whole  profits,  as 
our  author  here  saith,  and  in  equity  and  conscience  the  land  was 
his,  therefore  the  judges,  for  advancement  and  expedition  of  justice, 
extended  the  statute  (against  the  letter)  to  ceaty  que  imc,  and  not  to 
tlie  feoffees  (1). 

[n]  But  note,  if  a  man  hath  a  freehold /kuf  terme  (Vauter  vie  y  or 
is  seised  in  his  wife's  right,  and  is  returned  on  a  jurie,  yet  if  after 
he  be  returned,  ceaty  que  vie,  or  his  wife  die,  hee  may  be  chal- 
lenged ;  and  so  it  is  if  after  the  retume  the  lands  be  evicted. 

*•  £t  ceo  est  fier  le  common  ley.**  Here  three  things  are  to  be 
<)bserved.  First,  that  the  surest  construction  of  a  statute  is  by  the 
rule  and  reason  of  the  common  law.  Secondly,  that  uses  were  at 
the  common  law.  Thirdly,  that  now  seeing  the  statute  [g]  of  27" 
H.  8.  cafi.  10.  which  hath  beene  enacted  since  Littleton  wrote,  hath 
transferred  the  possession  to  the  use,  this  case  huldeth  not  at  this 
day  ;  but  th'ts  latter  opinion  before  tliat  statute  was  good  law,  as  Lis^ 
tleton  here  taketh  it. 


S7EI  eip.  6. 


TLCom.SkS.K 
lb  Muaen;*s 

lib.  1.  foL  181, 
m.  1S7. 140.  in 

Lib.!.  faLf8.7i« 
Iib,6.  foLM. 

&S4. 


Fortcte.  cap.  SI, 
«,t7. 


^^Meame  la  ley  done  firivitiCy  ^c."  Hereof  it  followeth,  that  when 
the  law  gives  to  any  man  any  estate  or  possession,  the  law  giveth 
also  a  privitie  and  other  necessaries  to  the  same,  and  Littleton  con* 
cludeth  it  with  an  illative,  ergo^  me%me  la  ley  done  firivitie,  which 
is  verie  observable  for  a  conclusion  in  other  cases. 

And  the  f  quare )  here  made  in  the  end  of  this  Section  is  not  in 
the  originall,  but  added  by  some  other,  and  therefore  to  be  rejected. 

Also  since  Littleton  wrote,  the  said  statute  of  2  //.  5.  is  altered  : 
for  where  that  stutute  limited  fortie  shillings,  now  a  latter  statute 
hath  raised  it  to  foure  pounds^  and  so  it  ought  to  be  contained  in  the 
venire facias, 

J^ota^  an  use  is  a  trust  or  confidence  reposed  in  some  other,  which 
is  not  issuing  oi\t  of  land,  but  as  a  thing  coUaterall,  annexed  in 
privitie  to  the  estate  of  the  land,  and  to  the  person  touciàiug  the  land, 
aciUcety  that  ceaty  que  uae  shall  take  the  profit,  and  that  the  terre- 
tenant  shall  make  an  estate  according  to  his  direction.  So  as  ceaty 
que  ute  had  neither  jua  in  re,  nor  jua  ad  rim,  but  only  a  confidence 
and  trust,  for  which  he  had  no  remédie  by  the  common  law,  but  for 
breach  of  trust  his  remédie  was  only  by  auà/tana  in  chancerie  :  and 
yet  the  judges,  for  the  cause  aforesaid,  made  the  said  coustructîon 
upon  the  said  statute. 

Now  how  jurors  shall  bee  returned,  both  in  common  plees,  and 
also  in  plees  of  the  crowne,  and  in  what  manner  evidence  shall  be 
given  to  them,  and  how  they  shall  be  kept,  untill  they  give  their 
verdict,  you  may  read  in  Fort eacue^^û  therefore  ^eed  not  to  be  here 
inserted. 


(I)  See  Lord  Bacon's  reading  on  the  sutute  of  uses,  p.  8.  accord,  edit.  1785. 


Sect,  465. 
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/TEM^  rdeases  selcmqat  It  matter 
enfaity  asenn  foils  oiU  Jour  eff^ect 
fer  force  d^tnlarger  Vestatt  celuy  a 
fut  k  rdtase  estfaiU  Sieomejeo  lessa 
tertttin  terre  a  nn  home  jmr  terme 
its  anSy  per  force  Ae  que  il  eat  en 
fos9es8ioi%y  et  pms  jeo  relessa  a  luy 
tout  If  droit  qiu  jeo  aye  en  le  terre 
m$  pluis  parolx  mitter  enle  /atV, 
d  idroer  a  lug  U  faitj  donques  il 
ai  estate  fonqùe  pur  terme  de  sa  rie. 
Et  la  cause  est^  pur  ceo  que  quant 
kreeersUm  ou  le  remainder  est  en  un 
hsme  lequel  voile  enlarger  per  son 
nkas  restate  le  tenant^  &c.  il 
n^arera  pluis  grdnder  estate^  mes  en 
•  Net  manner  et  forme  sicome  f  tiel 
f Off  or  fuit  sdsie  enfee^etvolloit  per 
son  fait  faire  esttUeaun  en  certaine 
forme^  et  deliver  a  luy  seisin  per  foret 
iemesmele  fait:  si  en  tiel  fait  de 
ftoffement  ne  soit  ascun  paroi  de  en- 
hiritance^  i  donques  il  adforsque 
tstate  pur  terme  de  vie;  et  isstnt  il  est 
<»  tids  releases  faits  per  ||  eux  en  la 
Tccersion  ou  en  le  remainder.  Car 
SI  jeo  liSsa  la  terre  a  un  home  per 
Urne  de  sa  vie,  et  puis  jeo  rekssa  a 
faqi  tout  mon  droit  sauns  plus  dire  en 
k  releasy  son  estate  n-est  my  enlarge. 
Mes  si  jeo  reUssa  a  luy  et  a  ses  ttetres^ 
éonques  il  ad  fee  simple;  et  si  jeo 
rdtssa  a  luy  et  a  ses  heires  de  son 
coffs  engendres^  donques  il  ad  fee 
toîk,  Gc.  Et  issint  il  covient  de  spe- 
eipren  le  fait  qud  estate  celuy  a  que 
k  fdeas  est  fait  avéra. 


A  LSO,  releases  according  to  the 
matter  in  fact,  sometimes  have 
their  effect  by  force  to  enlarge  the 
state  of  him  to  :whom  the  release  is 
made.  (1)  As  if  I  let  certaine  land 
to  one  for  terme  of  ycatres,  by  force 
thereof  hoe  is  in  possession,and  after 
I  release  to  him  all  the  right  which  I 
have  in  the  land  without  putting 
more  words  in  the  deed,  and  deliver 
to  him  the  deed,  then  hath  hee  an 
estate  but  for  terme  of  his  life.  And 
the  reason  is,  for  that  when  the  re- 
version or  remainder  is  in  a  man 
who  will  by  his  release  enlarge  the 
estate  of  the  tenant,  &c.  hee  shall 
have  no  greater  estate,  but  in  such 
manner  and  forme  as  if  such  lessor 
were  seised  in  fee,  and  by  his  deed 
will  make  an  estate  to  one  in  a  cer- 
tain forme,  and  deliver  to  him  seisin 
by  force  of  the  same  deed:  if  in  such 
deed  of  feoffement  there  be  not  any 
word  of  inheritance,  then  he  hath 
but  an  estate  for  life  ;  and  so  it  is  in 
such  releases  made  by  those  in  the 
reversion  or  in  the  remainder.  For  if 
I  let  land  to  a  man  for  terme  of  his 
life,  and  after  I  release  to  him  all  my  , 
right  without  more  saying  in  the  re- 
lease, his  estate  is  not  enlarged.  But 
if  I  release  to  him  and  to  his  heires, 
then  he  hath  a  fee  simple  ;  and  if  I 
release  to  him  and  to  his  heires  of  his 
bodie  begotten,  then  hee  hath  a  fee 
taile,&c.  And  so  it  behoveth  to  spe- 
cific in  the  deed  what  estate  hee  to 
whom  the  release  is  made  shall  have. 


IT  is  a  certaine  rule,  that  ivhen  a  release  doth  enure  by  way  of 
enlarging  of  an  estate,  that  there  must  be  privitie  of  estate,  as 
betweene  lessor  and  lessee,  donor  and  donee.    For  if  ^.  make  a . 
rnyn      -1  lease  to  jB.  for  life,  and  the  lessee  maketh  a  lease  for  yeai*es, 
I  lo.  a.  J       after w^.releascth  to  the  lessee  foryeares,  andhis  heires, 

this 


cap.  34. 
15  H.  7. 14. 
S3E.4.  4. 


(PQlt.aBO.a.) 


*  <iel-^a.  L.  and  M.  and  Roh. 
t  d  added  in  Ij.  andM.  and  Roh. 


(1)  [Sèe  Note  333.] 


i  &c.  added  L.  and  M.  and  Roh. 
îper  eux  not  in  L.  and  M.  nor  Roh, 


Lib.  '3.   Cap.  8.  Qf  fteUta^s.  Scrct;  é&S. 

this  release  is  void  to  enlarge  the  estate,  because  there  is  no  privity 
betweene  ^.  and  the  lessee  for  yeares. 
(Anttn-aO  If  a  man  make  a  lease  for  twenty  yeares,  and  the  lessee  make  a 

lease  for  ten  yeares,  if  the  first  lessor  doth  release  to  the  second  les- 
see, and  his  heires,  this  release  is  void-for  the  cause  aforesaid. 

For  the  same  cause,  if  the  donee  in  taile  make  a  lease  for  his  owne 
life,  and  the  donor  release  to  the  lessee  and  his  heires,  this  release 
is  void  to  enlarge  the  estate. 

And  as  privity  is  necessarie  in  this  case,  so  privity  only  is  not  suf- 
rAm.  M4.«.  ficient  As  if  an  infant  make  a  lease  for  life,  and  the  lessee  grant- 
tSSuSoliui  ^^^^  ^  estate  with  warranty,  the  infsmt  at  full  age  bringeth  a 

dumfuit  infra  éttatem^  the  tenant  voucheth  his  grantor,  who  enter- 
eth  into  warranty,  the  demandant  releaseth  to  him  and  his  heires  ; 
here  b  privitie  'in  law,  and  a  tenancie  in  suppoûtion  of  law  :  and 
yet  because  hee  in  rei  veritate  hath  no  estate,  it  cannot  enure  to  him 
by  way  of  inlargement  ;  for  how  can  his  estate  be  inlarged,  that  hath 
not  any  } 

If  a  tenant  by  the  courtesie  grant  over  his  estate,  yet  he  is  te- 
(AM.  18.  t.f^  •.)   nant  as  to  an  action  of  waste,  attomement,  &c  and  yet  a  release  to 
him  and  his  heires  cannot  enure  to  enlarge  his  estate  that  hath  no 
estate  at  all. 

But  if  a  man  make  a  lease  for  yeares»  the  remainder  for  life,  a 
release  by  the  lessor  to  the  lessee  for  yeares,  and  to  his  heires,  is 
good,  for  that  he  hath  both  a  privity  and  an  estate  ;  and  the  re- 
(ilklLAhr.400.)    lease  also  to  him  in  the  remainder  for  life  and  his  heires,  is  good 
also. 

4t  B.  3. 15.  If  I  grant  the  reversion  of  my  tenant  for  life  to  another  for  life, 

fSJS^^  now  shall  not  I  have  an  action  of  waste  (2)  :  but  if  I  release  to  the 
7  Bfi-V^***  grantee  for  life,  and  his  heires,  now  hee  hath  the  fee  sim-  » 
<AiiLn.lL)         pie,  and  shall  punish  the  waste  done  after  (1).  L^^  '      ^.  J 

It  is  further  to  be  observed,  that  to  a  release  that  enureth  by  way 
of  enlargement  of  tlie  estate,  there  is  not  only  required  privity,  as 
hath  beene  said,  and  an  estate  also,  but  sufficient  won  Is  in  law  to 
raise  or  create  a  new  estate.  If  a  man  make  a  lease  to  jf.  for  terme 
of  the  life  of  B,  and  after  release  to  A.  all  his  right  in  the  land,  by 
(Aat.  41.  tO  this  A,  hath  an  estate  for  terme  of  his  owne  life  ;  for  a  lease  for  terme 
of  his  owne  life  is  higher  in  judgement  of  law,  than  an  estate  for 
terme  of  another  man's  life. 
lAft.  o.i«-  If  a  feme  covert  be  tenant  for  life,  a  release  to  the  husband  and 

s!'i»  his  heires  is  good,  for  there  is  both  privity  and  an  estate  in  the 

S!rÎ3Btï'S?"'     husband,  whereupon  the  release  may  sufficiently  enure  by  way  of 
&iir.pnr.7.»b     enlargement  [a]  ;  for  by  the  intermarriage  hegaineth  a  freehold  in 
his  wife's  right. 

11 H.  7. 19. 

(?o2:?*9jî'«.  "  TouUe  droit:*    Fide  Sect.  650. 

Ant.  S7D.  bb) 

•*  Fur  terme  des  ana:*  So  it  is  if  a  release  be  made  to  tenant  by 
statute  staple,  or  merchant,  or  tenant  by  elegit^  as  hath  beene  said  ; 
and  so  likewise  to  gardeine  in  chivalrie  which  holdeth  in  for  the 
value,  by  him  in  the  reversion  of  all  his  right  in  the  land,  by  this 
a  freehdd  passeth  for  the  life  of  him  to  whom  the  release  is  made, 
for  that  is  tlie  greatest  estate  that  can  passe  without  apt  words  of 
inheritance 

If 


(2)  [flee  Note  2S4.] 


(l)XScc  Note  235^] 


(Of  liekasits; 


If  a  man  make  a  lease  fer  ten  yeares,  the  remainder  for  twenty 
yeares,  he  in  the  remainder  relea3eth  all  his  right  to  the  lessee,  he 
shall  have  an  estate  for  thirty  yeares;  for  one  chattle  cannot  drowne 
another,  and  yeares  cannot  be  consumed  in  yeares. 


(I  Lak  30S.as3. 
Ant.  103.  b.; 


Me4  tijeo  release  a  luy  et  a  see  heirea,  tstc*'  Here  it  is  to  bee 
observed,  that  when  a  release  doth  enure  by  way^of  enlai^me^t  of 
an  estate,  no  inheritance  either  in  fee  sinpple  or  fee  taile,  can  passe 
vikhout  apt  words  of  inheritance. 

But  there  is  a  diversity  betweene  a  release  that  enureth  by  way 
of  enlargement  <rf  the  state  and  by  way  of  nutter  restate  (2)  ;  for 
when  an  estate  passeth  by  way  of  mitter  Vestate,  there  sometime 
theie  need  not  any  words  of  inheritance.  As  if  a  joynt  estate  be 
nude  to  the  husband  and  to  his  wife,  and  to  a  third  person  and  to 
their  heires,  the  third  person  releaseth  all  his  right  to  the  husband, 
this  shall  enure  by  way  of  mitter  Restate,  and  not  by  way  of  en-, 
largement  of  the  estate,  because  the  husband  had  a  fee  simple,  and 
needeth  not  to  have  any  words  of  inheritance.  So  it  is  if  the  release 
had  been  made  to  the  wife. 

[ft]  If  there  be  three  jqyntenants,  and  one  release  to  one  of  the 
other  all  his  right,  this  enureth  by  way  of  mitter  Pestât  e^  and  pas- 
seth the  whole  fee  simple  without  these  words  (heires).  But  if 
there  be  two  joyntenants,  and  the  one  of  them  release  all  his  right 
to  the  other,  this  doth  not  to  all  purposes  enure  by  way  of  mitter 
testate^  for  it  maketh  no  degree,  and  hee  to  whom  the  release  is 
made  shall  for  many  purposes  be  adjudged  in  from  the  first  feoffor, 
and  this  release  shall  vest  all  in  the  other  joyntenant  without  these 
words  (heires). 

But  if  there  be  two  coparceners,  and  the  one  release  all  his 
right  to  the  other,  this  shall  enure  by  way  of  mitter  Peatate,  and 
shall  make  a  degree,  and  without  these  words  (heires)  shall  passe 
the  whole  fee  simple.  And  it  is  to  be  observed,  that  to  releases  that 
enure  by  way  of  mitter  restate^  there  must  be  privity  of  estate  at  the 
time  of  the  release. 

If  two  coparceners  be  of  a  rent,  and  the  one  of  them  take  the 
tcr-tenant  to  husband,  the  other  may  release  to  her,  notwithstand- 
ing the  rent  be  in  suspence,  and  it  shall  enure  by  way  of  mitter 
Pestate^  and  she  may  release  also  to  the.  ter-tenant,  and  tliat  shall 
enure  by  way  of  extln^iishment  :  but  if  she  release  to  her  sister 
and  to  her  husband,  it  is  good  to  bee  seene  how  it  shall  enure. 

Littleton  having  now  spoken  of  releases  that  enure  by  way  of 
enlargement  of  the  estate,  and  of  releases  that  enure  by  way  of  mit- 
ter restate^  proceedeth  to  releases  that  enure  by  way  of  mitter  le 
droit.  So  as  of  that  which  hath  beene  and  shall  bee  said  by  our 
auUior  of  releases,  it  appeareth  that  some  doe  enure  by  way  of 
enlargement  of  estate,  some  by  way  of  mitter  Veatate^  some  by  way 
of  mitter  le  droits  by  way  of  entrie  and  feoffment,  and  some  by  ex- 
tingoishment. 


ft  ZIn.nier. 
M3.  10  SBz. 


Elk  3.  fol. 
08,69,70.11.} 
130.6. 


8fee  faefiweintike 
duipiertorFee 
Staple,  9. 


[61 40  B.  3.^11. 
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Vid.  Utt.  ftiL 
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(8  H.  4.  8.) 
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(2)  [Sec  Note  236.] 


\ 
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•Lit|.  3^    Cap.  8« 


Of  ftçkasn. 


Sect,  46^  ^7. 1 


Sccl.466. 


£274.  a.] 


JTBJtfy  aseun  faits  rdeases  urera 
it  witter^  et  vester  It  irait  celiiy 
que  fait  le  release  a  eeltiy  afue  lere- 
leas  eat  fait.  Sieame  un  home  est  dis^ 
seisiy  et  il  rdessa  a  son  dissdsar  tout 
U  irait  que  il  ad  J  en  eest  eas  le  dissd- 
SOT  ad  son  droits  issint  que  lou  son 
estate  adetant  fuit  torciouSy  ore  fer 
till  rdtas  il  est  fait  logaletdroitunL 


ALSO,  sometimes  releases  shall 
eaore  de  mitter^  and  rest  the 
right  of  him  whieh  makes  the  release 
to  him  to  whom  the  release  is  made. 
As  if  a  man  be  disseised,  and  he  re- 
leaseth  to  his  dbseisor  all  his  right, 
in  this  ease  the  disseisor  hath  his 
right,  so  as  where  before  his  state 
was  wrongfttll,  now  by  this  release 
it  is  made  lawfull  and  right  (1). 


"  JC^^*"'  rele99a  a  sen  diêseiêor^  l^e"  This  releaseth  so  patteth 
JPj  the  right  of  the  disseisee  to  the  disseisor,  that  it  chaogeth 
the  qualify  of  the  estate  of  the  disseisor;  for  where  his  estate  was 
before  wroagfull,  it  is  by  this  release  made  lawfulL  But  how  farre,* 
and  to  what  respects  his  estate  b  changed,  shall  be  said  hereafter  in 
this  chapter  in  his  proper  place. 


Sect  467- 


T\MBS  >)ota,  que  qUant  home 
wrM  est  sdsi  en  fee  simple  aseun 
terres  ou  tenements^  et  un  auter  voile 
releaser  a  luy  totcf  le  droit  que  il  ad 
en mesmes les  tenemtntSy  il  nebesoigne 
ie  parler  de  les  heires  eeluy  a  que  le 
rdtas  estfaity  pur  eto  que  U  avoUfte 
simple  al  temps  de  reltasfait.  Car  si 
reUasfuit  fait  a  luy  *  pur  un  jour^ 
ou  pur  un  heurtj  eto  serrait  auxy 
fort  a  luy  en  ley  y  sicome  il  ust  rdeas 
a  luy  tt  uses  hdres.  Car  quant  son 
droit  fuit  ale  de  luy  a  un  foils  per  son 
rdeas  sans  ascun  eondUion^  &e.  a 
eduy  que  ad  fee  simple^  il  est  ale  a 
touts  jours» 


BUT  here  note,  that  when  a  man 
is  seised  in  fee  simple  of  any 
lands  or  tenements,  and  another  will 
release  to  him  all  the  ri^t  whieh 
he  hath  in  the  same  tenements,  he 
needeth  not  to  speake  of  the  heires 
of  him  to  whom  the  release  is  made, 
for  that  he  hath  a  fee  simple  at  the 
time  of  the  release  made*  For  if  the 
release  was  made  to  him  for  a  day, 
or  an  houre,  this  shall  bee  as  strong 
to  him  in  law  as  if  he  had  released 
to  him  and  his  heires.  For  when  his 
right  was  onee  gone  from  him  by  his 
release  without  any  eondition,  &e. 
to  him  that  haih  the  fee  simple,  it 
is  gone  for  ever. 


(toÊLnok^y 


**  TTL  ne  betoigne  a  parler  de  let  heire§^  ^c"    And  the  reason  of 
J_  Littliton  hereof  is,  for  that  the  disseisor  hath  a  fee  simple  at 
the  time  of  the  release  made.   And  this  appeareth  by  that  which 
hath  beene  said  before,  so  as  regularly  hee  that  hath  a  fee  simple 

at 


^  ètate»  heirei  added  L.  and  M.  and  Boh. 


Of  Releases. 


at  the  time  of  the  release  made  of  a  right,  8cc.  necdeth  not  speake 
of  tus  heireSb 

Car  «  release  fuit  fait  a  tuy  pur  un  jouY^  Cfc*;"    For  the  di-  vide6Ks.tt. 
ircrsity  is  betweene  a  release  of  part  of  the  estate  of  a  right,  and  SiSmt,^}». 
between  a  release  of  a  right  in  part  of  the  land.    And  therefore 
Littieton  heresaith,  that  a  release  of  a  right  for  a  day  or  an  houre 
is  of  as  good  force,  as  if  he  had  released  his  right  to  him  and  his 
lieires.    But  if  a  man  be  disseised  of  two  acres,  he  may  release  his  (Aiit.lfs.a.) 
right  in  one  of  them,  and  yet  enter  into  the  other. 

-  ,  -,  *•  Sam  aacun  condition^  Ifc'*  Herein  is  implyed  twodi- 
L"^  '  J  vcrsities  :  first,  betweene  the  quantity  of  the  estate  in  a 

right,  and  the  quality  thereof  ;  for  albeit  the  disseisee  cannot  release 
part  of  the  estate,  as  hath  beene  said,  yet  may  he  release  his  right 
upon  condition,  as  here  it  appeareth  by  Littleton  [c],  and  it  agreeth   £2iJ«  ÎL 
witli  our  booltes.  43Aat.it. 

Also  here  is  another  diversity  betweene  a  right,  whereof  jL</r/e-  JlAiii. 
ton  putteth  his  case,  which  is  favoured  in  law,  and  a  condition  tiif.M. 
created  by  the  party  which  is  odious  in  law,  for  that  it  defeateth 
estates.   And  therefore  if  a  condition  be  released  upon  condition, 
the  release  is  good,  and  the  condition  void. 

What  things  may  be  done  upon  conditidh  is  too  large  a  matter  ^.^^ 
to  handle  in  this  place,  our  author  having  treated  of  Conditions  be-  KrttViiT.V. 
fore  :  only  to  give  a  touch  of  some  things  omitted  there  shall  suf- 
fice.   An  expresse  manumission  of  a  villeine  cannot  be  upon  con- 
dhioii,  for  once  free  in  that  case,  and  ever  free  ;  also  an  attorn- 
ment to  a  grantee  upon  condition,  the  condition  is  vdd  because 
the  grant  is  once  settled.   But  this  is  to  be  understood  of  a  con- 
ditkm  subsequent,  and  not  of  a  condition  precedent;  for  in  both    jtœ. vaditmeiu 
those  cases  the  condition  precedent  is  good.    But  letters  patents  of   it  h.  «.  num. 
defûzation  made  to  an  alien,  may  be  either  upon  condition  subse-  Simf'c^e?'^ 
quent  or  precedent  ;  and  so  may  the  king  make  a  charter  of  pardon    ^^^'^^^  ^ 
to  a  man  of  his  life  upon  condition,  as  is  abovesaid. 


Sect.  468. 


(t  lUU.  Abr.  400-} 


1ÊM  E8  lott  *  ham  adunreverrion 
yrg  en  fee  simple^  ou  un  remainder 
en  fee  êimpU^  al  temps  de  reUasfait^ 
la  ê^U  Toyle  releaser  al  tenant  par 
terme  d^anSj  ou  pur  terme  de  vie^  ou 
al  tenant  en  le  taUe^  il  eovient  a  de- 
terminer  Vestale  que  eeluy  a  que  le 
rdeas  est  fait  avéra  perforce  dtmesme 
le  rdeas^  pur  ceo  que  tid  rdeas  enu- 
rera  pur  enlarger  Vestale  de  celuy  a 
que  le  rdeas  est  fait 


BUT  where  a  man  Iiath  a  rêver* 
non  in  fee  simple,  or  a  remain- 
der in  fee  simple,  at  the  time  of  the 
release  made,  there  if  he  will  release 
to  the  tenant  for  yeares,  or  for  life^ 
or  to  the  tenant  in  taile,  hee  ou^cht  to 
determine  the  estate  vrhich  he  to 
\^hom  the  release  is  made  shal  have 
by  force  of  the  same  release,  for  that 
such  release  shall  enure  to  enlarge 
the  estate  of  him  to  vhom  the 
release  is  made  (1). 


Of  this  sufiBcient  hath  beene  said  before. 


•  h^me^uny  L.  and  M.  and  Rob.  t 
(1)  [See  Note  238.J 


added  L.  and  M.  and  Soh. 


Sect. 


Of  Releases; 


Sect.  469. 


'MM  ES  auterment  est  lou  home  ad 
mWA.forsifU€ drcU a  la  terre^ et rCad 
riensenUreterglmneenleremahider 
en  fait.  Car  si  tiel  home  rdessa  tout 
son  droit  a  un  que  est  tenant  de  le 
franktenementy  tout  son  droit  est  aky 
coment  que  nul  mention  soU fait  de 
les  hdrescéluy  a  que  le  releas  est  fait. 
Car  sijeokssa  terres  ||  aunhomepur 
terme  de  sa  vie^  si  jeo  puis  release  a 
luy  fur  enlarger  son  estaJtSy  U  eorient 
que  jeo  relessaaluy  et  a  ses  heires  de 
son  corps engendtry *oualuyH  ases 
heiresy  ou  per  tids  parolsy  aoer  et 
tener  a  luy  et  a  ses  heires  f  de  son 
corps  engendreSy  ^  on  a  les  heires 
males  de  son  corps  engendresy  ou  tiéls 
semUables  estateSy  ou  autrement  tl 
n'od  plus  greinde  estate  que  il  avoit 
aderant» 


BUT  otherwise  it  is  where  a  man 
hath  but  a  right  to  the  land^and 
hath  nothing  in  the  reversion  nor  in 
the  remainder  in  deed.  For  if  sueh 
a  man  release  all  his  right  to  one 
whieh  is  tenant  in  the  freehold,  all 
his  right  is  gone,  albeit  no  mention 
be  made  of  the  heires  of  him  to 
whom  the  release  is  made.  For  if  I 
let  lands  to  one  for  terme  of  his  life, 
if  I  after  release  to  him  ^r275.a.l 
enlarge  his  estate,  it  behoY-*-  * 
eth  that  I  release  to  him  and  to  his 
heires  of  his  body  engendred,  or  to 
him  and  his  heires,  or  by 'these 
words.  To  have  and  to  hold  to  him 
and  to  his  heires  of  his  bodie  engen- 
dred, or  to  the  heires  males  of  his 
bodie  engendred,  or  such  like  estates, 
or  otherwise  hee  hath  no  greater 
estate  than  hee  had  before. 


/Î  UJ/  que  est  tenant  de/ranktenement.'*  Here  it  appeareth, 
ti^l  that  to  a  release  of  a  right,  made  to  any  that  hath  an  estate 
of  freehold  in  deed  or  In  law,  no  privitie  at  all  is  requisite.  As  if  a 
disseisor  make  a  lease  for  life,  if  the  disseisee  release  to  the  lessee, 
this  is  good,  and  directly  within  the  rule  of  Littleton,  because  the 
lessee  hath  an  estate  of  freehold,  albeit  there  be  no  privitie.  And 
so  it  is  if  a  disseisor  make  a  lease  to  ^.  and  his  heires  during  the 
life  of  and  ji.  dieth,  a  release  by  the  disseisee  to  his  heire,  be- 
fore heç  doth  actually  enter,  is  good. 


(F.st3>7.)  S^ç^ 

TlJf  £S  si  mon  tetiant  a  terme  de 
w  fiLvie  lessa  mesme  la  terre  ouster  a 
un  auter  pur  terme  de  X)ie  deson  lessecy 
le  remainder  a  un  auter  enfee^.oresi 
jeo  relessa  a  celuy  a  que  mon  tenant 
lessast  pur  terme  de  Tic,  $  ceo  serra 
barre  a  touts  jeurSy  coment  que  nul 
mmtion  soitfait  dc  ses  heiresy  pur  ceo 

que 

f  «tt  tenewesitM  added  L.  and  M.  and  Rôh. 
*  ÙU  not  in  L.  and  M.  nor  Roh. 
t  mal^i  added  L.  ftnd  M.  and  Roh* 


.  470. 

BUT  if  my  tenant  for  life  letteth 
the  same  land  over  to  another  for 
terme  of  the  life  of  his  lessee,  the  re- 
mainder to  another  in  fee,  now  if  I 
i*elease  to  him  to  whom  my  tenant 
made  a  lease  for  terme  of  life,  I 
shall  bee  barred  for  ever,  albeit  that 
no  mention  be  made  of  his  heires, 

for 

I  ou  a  let  hdrcM  males  de  mn  corps  en- 
^eudret  not  in  L.  and  M.  nor  Rob. 
$  ees-^o^  là,  and  M.  and  Roh. 


Life. 


Of  IWcwes, 


qwt  «I  tmfê  ie  rdeoM  fuit  Jee  avoy  Îqt  Unit  fit  the  time  of  the  release 
nul  reterriou^  «u»  tantsùhment  un  ^  made  I  had  bo  reversion,  but  only 
dmt  d*mer  la  reversion.  Car  per  «  right  to  ha^re  the  reversion.  For 
tid  UaSj  el  le  remainder  ouster ,  que  hj  sueh  a  release,  and  the  remainder 
moi»  tenant  Jist  en  ceo  eas^monrtter*  over,  ivhieh  my  tenant  made  in  this 
siott  fuit  dtseontinuey  |j  &e*  et  tiel  re-  ease,  my  reversion  was  diseontinued, 
lease  urera  a  celuy  en  te  renuiinde$%  &c.  and  this  release  shall  enure  to 
drover  advantage  de  ceo^  auxOnen  him  in  the  remainder,  to  have  ad- 
come  al  tenant  a  terme  de  vie.  vantage  of  it,  as  well  as  to  the  tenant 

fort«TnMîoflife(l)« 

"jr  ITTX*£TOMl^»v[jBiQ  befoi»  apokeo  of  rele«M€^  which  tmre  (?on.irej^ 
jIj  by  way  of  eulaf4|^ent,  by  way  of  miller  I'^stat/r,  aod  by  >Way 
cf  miUer  le  droù^hore  speaketh  of  a  release  of  a  right  y^hich  ia 
some  respects,  enureth  by  way  of  extinguishment  ;  as  ia  this  case 
which  Liitletonhcre  putteth,  the  release  to  the  lessee  of  the  lessee 
doth  not  enure  by  way  of  mitUr  le  droits  for  the^  should  he  have 
the  whole  right,  but  as  it  were  by  way  of  extinguishment,  in  re- 
spect of  him  that  made  the  re  eaye,  and  that  it  shall  enure  to  him  in 
fQyc  U  T-      remainder,  which  is  a  qualitic  of  an  inheritance  ex- 

4^m  D.J  tioguighed.  But  yet  the  right  is  not  extinct  in  deed,  as  shall 
be  said  hereafter  in  this  chapter. 
/ 

Mon  revernon  fuit  discontinue^  l^c**    Here  discontinue  is  in    (Post.  387.  ïv} 
a  large  sense  taken  for  devested,  though  the  entrie  of  the  lessor  bo 
not  taken  away,  which  is  implyed  in  this  (^c)  ^ 


Sect.  471. 

g^AMa.  e(i  intent  le  tenant  a  terme  T?  OR  to  this  intent  the  tenant  for 

%J  de  vie  et  eelny  en  ie  remainder  Jl   terme  of  life  and  he  in  the  re- 

somt  sicame  un  tenant  enleUyCt  sont  roainder  are  as  one  tenant  Inlaw^and 

skome  un  tenant  fuit  sole  seisie  en  are  as  rf  one  tenant  were  sole  seised 

«m  demesne  come  de  fee  al  temps  de  in  bis  demesne  as  of  fee  at  the  time 

fid  release  fait  a  h%  (^c.  of  such  release  «lade  unto  him,  &e. 

**  ^OJ^T  cwfi  un  tjcnant  en  ley*^  Which  is  certainly  true  .in 
this  case  of  remainder,  and  30  it  is  also  in  case  of  a  rever- 
sioD  ;  as  if  a  disseisor  make  a  lease  for  life,  and  the  disseisee  doth 
release  aU  his  .ri^ht  to  the  lessee,  this  release  shall  env^  to  him  in 
the  rew^on,  albeit  they  hav^  severall  estates,  ^s  hath  beei^e  said, 
which  is  in^ye^     this  (^c*J. 

3ut  if  a  disseisor  mak^  a  lease  for  life,  the  remainder  in  fee,  al- 
beit they  to.som  purposes  (as  here  is  said)  are  as  one  tenant  in 
2aw,.yet  if  t}ie  disseisee  release  all  actions  tQ  the  tenant  for  life,  af- 
ter the  death  of  the  tenant  ior  life,  he  in  the  remainder  shall  not 
take  benefit  of  this  release,  for  it  extended  only  to  the  tenant  for  ^ 
life,  as  it  is  holden  [a]  in  Edward  AlthairCè  case.    And  in  like  rViiUlwi.ibl. 

I  &c.  not  in  L.  and  M.  and  Roh. 
(IJ  [See  Note  239.3 
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manner,  if  the  dkseisor  make  a  lease  for  life,  and  the  di«0>ee  release 
all  actions  to  the  lessee,  this  inureth  not  to  him  in  the  reversion  ; 
an4  so  our  author  is  to  be  understood  of  a  release  of  rights,  and 
not  of  a  release  of  actions,  to  the  tenant  for  life,  as  to  or  for  the 
benefit  of  him  in  the  remainder  or  reversion. 


Sect.  472. 


JTEJIf,  $i  hûme  sait  disseisie  per 
Aeux^  sHl  rdtssa  a  un  duetto?,  it  f t- 
endra  son  compagnion  hors  de  terre^ 
et  per  liel  release  il  avéra  le  sole  pos- 
session et  estate  en  la  terre.  Mes  si 
un  disseisor  enfeoff  a  deux  enfee^  et  le 
àisseiseerdessa  a  Vun  des^eoffees^  ct  o 
urera  a  ambideux  de  lu  feoffees^  et  la 
cause  de  diversity  entre  ceux  deux 
cases  est  assets  preignant.  *  Pur  ceo 
que  ils  vdgnonl  eins  perfeoffmenty  et 
Vauters  per  tort^  €Se. 


ALSO,  if  a  man  be  disseised  bjr 
two,  if  he  release  to  one  of 
them  (l),hee  shall  hold  his  compa- 
nion out  of  the  land,  and  by  such  re* 
lease  bee  shall  have  the  sole  pos- 
session and  estate  in  the  land.  But 
if  a  disseisor  infeoffee  two  in  fee,  and 
the  disseisee  release  to  one  of  the 
feoffees,  this  shal  enure  to  both  the 
feoffees,  and  the  cause  of  the  diversity 
between  these  two  cases  is  pregnant 
enough.  For  that  they  come  m  by 
feoffment,  and  the  others  by  wrong, 
&c. 


Sllt.S.41.  M     Of  II 

(Ant.i04ia.k.)  tenant  in  fee  simple  is  disseised  and  release;  for  if  tenant  for 

life  be  disseised  by  two,  and  he  releaseth  to  one  of  them,  this  shall 
inure  to  them  both  ;  for  he  to  whom  the  release  is  made,  hath  a 
longer  estate  than  hee  that  releaseth,  and  therefore  cannot  inate  to 
him  alone,  to  hold  out  his  companion,  for  then  should  the  release 
inure  by  way  of  entrie  and  g^ant  of  his  estate  ;  and  consequently 
the  disseisor,  to  whom  the  release  is  made,  should  become  tenant 
isB. 4.«t.  for  life,  and  the  reversion  revested  in  the  lessor  [d],  which  strange 
r.v.  transmutation  and  change  of  estates  in  this  case  the  law  will  not 
suffer.  But  if  lessee  for  yeares  be  ousted,  and  he  in  the  re-  rQ»*4:  «  1 
version  disseised,  and  the  lessee  release  to  the  disseisor,  L*^'*^*  "•J 
the  disseisee  may  enter,  for  the  terme  of  yeares  is  extinct  and 
(As^MJ*^.  determined.  But  otherwise  it  is  in  case  of  a  lessee  for  life,  for  the 
disseisor  hath  a  freehold,  whereupon  the  release  of  tenant  for  life 
may  enure  ;  but  the  disseisor  hath  no  terme  for  yeares,  whereupon 
the  release  of  the  lessee  for  yeares  may  enure. 

And  so  it  is  if  donee  in  taile  be  disseised  by  two,  and  releaseth  to 
one  of  them,  it  shall  enure  to  them  both.  But  if  the  king's  tenant 
for  life  be  disseised  by  two,  and  he  releaseth  to  one  of  them,  he 
shall  hold  out  his  companion,  for  the  disseisor  gained  but  the  estate 
for  life.  So  if  two  joyntenants  make  a  lease  for  life,  and  after 
doe  disseise  the  tenant  for  life,  and  he  release  to  one  of  them,  he 
•hall  hold  out  his  companion,  for  the  disseisin  was  but  of  an  estate 
&ff  UCs. 

If 


AaibStP.».) 


^       xm^Mu  %t  this  Section  not  in  L.  and  M.  not  Boh. 
(l)C8ee  Note  240.] 
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If  tenant  for  life  be  disseised  by  two,  and  he  in  the  reversion  and 
tenant  for  life  joyne  in  a  release  to  one  of  the  disseisors,  he  shall  hold 
his  companion  oat,  and  yet  it  cannot  enure  by  way  of  entrie  and 
feoffment.  But  if  they  severally  release  their  several!  rights,  their 
severall  releases  shall  enure  to  both  the  disseisors. 

But  here  in  LitiUtorCs  case,  where  tenant  in  fee  simple  is  dis- 
seised by  two,  and  releaseth  to  one  of  them,  this  for  many  purposes 
emxreth  by  way  of  entrie  and  feofiment,  and  therefore  he  to  whom 
the  release  is  made  shall  hold  out  his  companion,  and  be  made  sole 
tenant  of  the  fee  simple.  And  this  hddeth  not  only  in  case  of  a  dis- 
srâin,  but  also  in  case  of  intrusion  and  abatement  :  but  necessarily 
he  to  whom  the  release  is  made  must  bee  in  by  wrong,  and  not  by 
title. 

If  two  men  doe  game  an  advowson  by  usurpation,  and  the  right 
patron  releaseth  to  one  of  them,  he  shall  not  hold  out  his  com  pa- 
niooy  but  it  shall  enure  to  them  both  ;  for  seeing  their  clerke  came 
in  by  admission  and  institution,  which  are  judiciall  acts,  they  are 
not  merely  in  by  wrong  :  for  an  usurpation  shall  cause  a  remitter, 
as  it  appeareth  m  F,     B,  31.  m. 

But  if  a  lease  for  life  be  made,  the  remainder  for  life,  the  re- 
mainder in  feé,  and  he  in  remainder  for  life  disseiseth  the  tenant 
for  life,  and  then  tenant  for  life  dieth,  the  disseisin  is  purged,  and 
he  in  the  remainder  for  life  hath  but  an  estate  for  life.  And  so  note 
a  diversitie  where  the  particular  estate  for  life  is  precedent,  and 
when  subsequent. 

Where  oor  author  putteth  his  case  of  one  disseised,  put  the  case 
that  two  joyntenants  in  fee  be  disseised  by  two,  and  one  of  the  dis- 
srâess  release  to  one  of  the  disseisors  all  his  right,  he  shall  not  hold 
out  his  companion,  because  the  release  is  but  of  the  moytie,  with- 
out any  certatntie.  If  a  man  be  disseised  by  two  women,  and  one 
of  them  take  husband,  and  the  disseisee  release  to  the  husband,  this 
shall  enure  to  the  advantage  of  both  the  disseisors,  because  the  hus- 
band was  no  wrong  doer,  but  in  a  manner  in  by  title. 


19R.S.SS. 
St  H.  A.  S8. 
Caaede  oceafftBt. 
(Aat.48.b0 


(FoftSTLa.) 


"  H  avera  le  sole  fiossesêion  et  estate**  If  two  disseisors  be,  and 
they  make  a  lease  for  life,  and  the  disseisee  release  to  one  of  them, 
tins  shall  enure  to  them  both,  and  to  the  benefit  of  the  lessee  for  life 
also:  f(»r  he  cannot  by  the  release  have  the  sole  possession  and  es- 
tate, for  part  of  the  estate  is  in  another. 

And  so  it  is  (as  it  seemeth)  if  the  disseisors  make  a  lease  for 
yeares,  and  the  disseisee  release  to  one  of  them,  this  shall  enure  to 
them  both,  for  by  the  release  he  cannot  have  the  sole  possession  : 
and  it  appeareth  by  Littleton,  that  he  must  have  the  sole  possession, 
and  hold  his  companion  out.  But  the  morgagee  upon  condition,  hav- 
ing broken  the  condition,  is  disseised  by  two,  the  morgagor  having 
title  of  entrie  for  the  condition  broken,  release  to  the  one  disseisor, 
albeit  they  be  in  by  wrong,  yet  the  release  shall  enure  to  them  both 
for  two  causes  :  first,  for  that  they  are  not  wrong  doers  to  the  mor- 
gagor, but  to  the  morgagee  ;  and  by  Littleton*^  case  it  appeareth, 
that  wrong  is  done  to  him  that  made  the  release  :  secondly,  that  hee 
that  makes  the  release  hath  but  a  title  by  force  of  a  condition,  and 
LittletotCs  case  is  of  a  right.  Like  law  of  an  entrie  for  mortmaine, 
or  a  consent  to  ravishment,  &c 


Me%  n  un  ditêetsT  infeoffa  deux,  l3tc**  And  the  reason  of 
tlhis  diversitie  i%  for  that  the  feoffees  are  in  by  titlci  and  are'presume4 


SI  B.S.  41. 
(A»t.  IM.  W 
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to  have  m  warranties  which  is  much  favoured  m  lâw«  ând  the  cQs- 
séiaors  arc  BKerely  in  by  wrong.  And  the  eqtdtie  of  the  law  doth 
preserve  in  this  case  the  benefit  of  the  estranger  to  the  release  com-* 
mh^hi  by  oœ  Juyoi  title. 

«*  Pur  ceo  que  il$  -èeîgniont  einé  fierfeoffement^  et  routen  fier 
tort**  This  is  of  a  new  addition,  and  not  m  the  origmall,  and  there- 
fore I  paxsc  it  over. 


JTEJtff  jeo  sue  disseisie^  et  mon 
disseisor  est  dissdsiSy  si  jeo  re- 
lease  a  le  disseisor  de  mon  dissdsor^ 
jeo  n^avera  a  nnqne  assise  ne  entra, 
sur  *  le  disseisor^  put  ceo  que  son  dw- 
seisor  ad  mon  droit  per  mon  release^ 
&e.  f  Et  issint  U  semble  en  tiel  casj  si 
soyent  xxé  disseisors^  chescun  après 
auter^  et  jeo  relessa  a  le  darrdne 
disseisor^  ^  eeluy  disseisor  barrera 
totUs  les  outers  de  lour  actions  d  lour 
tilles.  Et  la  cause  est^  $  corne  il  sem- 
hle^  pur  ceo  que  en  nnults  caseSy  quant 
un  home  ad  loyal  title  d^entre^  ||  co- 
rnent que  il  n^ektm  pas^  il  deftatera 
touts  meant  titles  per  son  release^  0c» 
JUes  ceo  n^est  ^my  en  chescun  case^ 
come  serra  dit  aptes. 


Sect  473.  [276.  b-] 

ALSO,  if  I  bee  disseised,  and  my 
disseisor  is  disseised,  if  I  re- 
lease t«  the  disseigor  of  my  dissei- 
sor, I  shall  not  bave  an  assise  nor  en- 
ter upon  the  disseisor,  because  iris 
disseisor  hath  my  right  by  my  re- 
lease, &c.  And  so  it  seemeth  in  this 
ease,  if  there  be  xx«  disseised  one 
after  another,  and  1  release  to  the 
last  disseisor,  this  disseisor  shall 
barre  all  the  others  of  their  aetions 
and  their  titles.  And  the  eause  is, 
as  it  seemeth,  for  that  in  many 
cases,  ivhen  a  man  hath  lawftiU  ti- 
tle of  entrie,  although  he  d^th  not 
enter,  hee  shall  defeat  all  meane 
titles  by  his  release,  &c.  But  this 
holds  not  in  everle  case,  as  shall  be 
said  hereafter  (1). 


(rMi.srr.ik 
srs.  aO 

si  H.  A.  41. 
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HERE  it  is  to  be  observed,  that  a  release  by  one  whose  entry  is 
lawfull  to  him  that  is  in  by  wrong,  shall  purge  and  take  away 
all  meane  estates  and  titles.  And  where  our  author  first  putteth 
his  case  of  two  estates  by  wrong,  and  after  oi^  twentie  disseisins,  all 
estates  bt  wrong. 

If  ji,  disseise  B,  who  enfeofleth  C.  with  warrantie,  who  en- 
feofteth  JD.  with  warrantie,  and  £.  disseiseth  D.  to  whom  B. 
the  first  disseisee  releaseth,  this  doth  defeat  all  the  meane  estates 
and  warranties,  because  the  telease  of  is  made  to  a  disseisor, 
and  his  entrie  is  lawfull. 


*  h-^on^  L.  and  M.  and  Roh. 

f  et  not  in  L.  and  M.  ner  Roh. 

i  celuif  diiêciêor'^  L.  and  M.  and  Roh. 

§  come  il  êemàle  not  in  L.  and  Bl.  nor  Roh. 


I  cément  pèe  il  n'entra  pat  et  entre,  h,  and 
M.  and  Uàtk, 
f  mjf^poê,  h.  and  M.  nor  Rob* 


(1)  [See  Note  3413 
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JTE3f,  si  mm  disseissr  Itssa  Us 
tmemtnts  ionf  il  may  dissdsist  a 
«»  *  coder  home  fuf  terme  de  tiV,  et 
fids  h  tenant  a  terme  de  vie  aliéna  en 
fctf  eljeorelessa  al  alîenee^&e.  donque 
mon  disseisor  ne  poit  enter ^  causa  qua 
Mipra,  eamait  que  a  tni^oits  F  aliéna- 
tkmfuU  a  son  élsinlimtaneey  &c. 


,  474. 

ALSO,  if  my  disseisor  Icttetb  the 
tenements  whereof  he  disseised 
inee  to  another  for  terme  of  life,  and 
after  the  tenant  for  tenne  of  life 
alieneth  in  fee,  and  I  release  to  the 
alienee,  &e.  then  mj  disseisor  can- 
not enter  causa  qua  supr)^  albeit 
that  at  one  time  the  alienation  was 
to  his  disinheritance^  &c. 


"W  TEM^  n  mon  diêseUor  fewa,  Is^c,**    If  the  disseisor  make  a 
m  lease  for  life,  and  the  lessee  maketh  a  feofiTment  m  fee,  and 
the  ^sselaee  releaseth  to  the  feoffee,  Che  disseisor  shaU  net  enter  upon 
the  feoffee  ;  for  aU)eit  the  release  to  one  jojrnt  feoffee  of  a  disseisor, 
as  hath  becae  said,  shall  not  exclude  the  other,  yet  a  release  to  the 
fisofiee  of  a  tenant  for  life  in  this  ca.se  shall  take  away  the  entrie  of 
r977      1      disseisor  for  the  alienation  which  was  made  to  his  dis- 
\xllm  Z»j  înjieritance,  hee  having  the  inheritance  by  disseisin,  so  as 
hee  coold  have  no  warranty  annexed  to  it,  and  tenant  for  life  hath  g^^^*^ 
ibrfeitcd  his  estate.    But  if  the  entrie  of  the  disseisee  were  not  law-    o  Rep.  toI 
Mi,  it  is  otherwise*   As  if  a  roan  make  a  lease  for  life,  and  the  u^>^*> 
lessee  for  life  is  disseised,  and  that  disseisor  is  disseised,  and  he  in  the 
reversion  releaseth  to  the  second  disseisor,  the  first  disseisor  shall 
enter  apon  the  second  disseisor,  and  his  entry  is  lawfull  ;  and  if  the 
lessee  for  life  re-enter,  he  shall  leave  the  reversion  in  the  first  dis- 
fleisar  ;  and  the  eaose  is,  for  that  the  entry  of  the  disseisor  at  the 
time  c^the  release  made  was  not  lawfull.  And  the  booke  of  [m]  9  /T.    C«»]»  h.t.i5. 
7. 25.  is  to  be  intended  of  an  estate  taile  mutatiê  mutandis. 

li,  in  the  caae  aforesaid,  the  disseisor  make  a  lease  for  life,  and 
the  lessee  iufeoQeth  two,  and  the  disseisee  re-ease  to  one  of  the 
foofiees,  this  shall  barre  the  disseisor,  as  hath  beene  said  ;  but  yet 
he  shall  not  hold  out  his  oomparik>n  for  the  cause  aforesaid. 


Sect. 

JTEMj  si  homeêoit  disseisie^  lequel 
ad  fiXs  deins  age  et  morust^  et 
^teant  Ic  j^ts  deins  age  le  disseisor 
morust  sdsi^etla  terre £scendistason 
kdre,  et  un  estrange  abaie^  et  puis  le 
fis  le  disseisee^  quant  il  vient  a  son 
piâm  age^  relessa  toul  son  droit  a 
toMor^en  test  case  Vhàrt  le  disstisar 

n^avera 

^suterikot  m  L.  and  M.  nor  Roh. 


475. 

ALSO,if  a  man  be  disseised,  who 
hath  a  sonne  within  age  and 
dicth,  and  the  sonne  beins  within 
age  the  disseisor  dieth  seised, and  the 
land  descend  to  his  heire  (1),  and  a 
stranger  abate,  and  affler  the  sonne 
of  the  disseisee,  when  hee  commeth 
to  bis  full  age,  releaseth  all  his 

right 

(1)  [Sec  Note  242.] 


Lib.  3. 


Cap.  8. 


Of  Releases. 


SecL  47S. 


n^avera  assise  de  mor-d^aneesftr  en-  right  to  the  abator;  in  this  case  the 
vers  V  abator^  mes  serra  bar  y  *  pur  ceo  heire  of  the  disseisor  shall  not  haye 
que  Vahator  ad  le  droit  itljlts  It  dis-  an  assise  of  mor-d'aneester  against 
seisee  per  son  releaSj  et  Ventry  le  Jits  the  abator  ;  but  shall  bee  barred, 
fuit  eongeahky  f  pur  ceo  que  il  fuit  because  the  abator  hath  the  ri^ht  of 
dcins  age  al  temps  del  discent^  &c.  the  sonne  of  the  disseisee  by  his  re- 
lease, and  the  entry  of  the  sonne  was  congeable,  for  that  hee 
was  within  age  at  the  time  of  the  diseent,  &e* 

^H£  reason  of  this  case  is»  for  that  the  entry  of  the  heire  is 
congeable,  and  the  abator  is  in  the  land  by  wrong. 


VetN.B.lM. 
Britum,  en».  51. 
B«meu«,lib.4. 
caput. 

r.N.  B.103.L 
W.  1.  «.  17. 


^]P.  N  103. 


M».  Com. 


M  r.  N.  B.  141. 
f.f.li. 


Cfl  OkHiviL;Eb.f. 
cap.  11. 

Bnttnn  fU.  M|  99. 
(CrB.Car.  17. 

a  IXBt.  t7t.} 


Abate**  is  both  an  English  and  French  word,  and  sîgnifieth 
in  his  proper  sense  to  diminish  or  take  away,  as  here  by  his  entrie 
he  diminisheth  and  taketh  away,  the  freehold  in  law  descended  to 
the  heire  ;  and  so  it  is  said  to  abate  an  account,  signifying  sub- 
traction or  withdrawing,  &c.  and  to  abate  the  courage  of  a  man. 
In  another  sense  it  signifyeth  to  prostrate,  beat  downe,  or  over- 
throw, as  to  abate  castles,  houses,  and  the  like,  and  to  abate  a 
writ  ;  and  hereof  commeth  a  word  of  art,  abatamentum^  which  is  an 
entrie  by  interposition.  Kow  the  difference  inter  diaêcidnam^  aba- 
tamfrntumy  intrustonem^  dtforciamentum^  et  usurftationem,  et  fiuf- 
fireêturatny  is  this  : 

A  disseisin  is  a  wrongfuU  putting  out  of  him  that  is  actually  seised 
of  a  freehold.  And  abatement  is  when  a  man  died  seised  of  au  estate 
of  an  inheritance,  and  betweene  the  death  and  the  entry  of  the  heire, 
an  estranger  doth  interpose  himselfe,  and  abate. 

Intrusion  first  properly  [n]  is,  when  the  ancestor  died  seised  of 
any  estate  of  inheritance  expectant  upon  an  estate  for  life,  and  then 
tenant  for  life  dieth,  and  betweene  the  death  and  the  entry  of  the 
heire  an  estranger  doth  interpose  himselfe  and  intrude. 

Secondly,  [o]  he  that  entreth  upon  any  of  the  king's  demesnes, 
and  taketh  the  profits,  is  said  to  intrude  upon  the  king's  posses- 
sion. 

Thirdly,  [/i]  when  the  heire  in  ward  entreth  at  his  full  rcy^jf  u  t 
age  without  satisfaction  for  his  manage,  the  writ  saith,  Lr***  "-J 
qudd  intruait, 

Deforciamentum  comprehendeth  not  only  these  aforenamed,  but 
any  man  that  holdeth  land  wbereunto  another  man  hath  right,  be  it 
by  discent  or  purchase,  is  said  to  be  a  deforceor. 

Usurpation  hath  two  significations  in  the  common  law  :  one,  when 
an  estranger  that  no  right  hath  presenteth  to  a  church,  and  his 
clerke  is  admitted  and  instituted,  hee  is  said  to  bee  an  usurper,  and 
the  wrongful!  act  that  he  hath  done  is  called  an  usurpation. 

Secondly,  when  any  subject  doth  use,  without  lawfiill  warrant, 
royall  franchises,  he  is  said  to  usurpe  upon  the  king  those  fran- 
chises. 

Furfireêtura,  or  pourftrestura^  a  purpresture.  [y]  Purfiresiura 
eattistcgentraliter  guoticê  aliquid Jit  ad  nocumentumregiitenementi^ 
vet  regiét  via  (vel  aliquarum  publicarum  J  vel  civitatU^  k^c.  And 
because  it  is  properly  when  there  is  a  house  builded,  or  an  enclosure 
made  of  any  part  of  the  king's  demesnes,  or  of  an  highway,  or  a 

common 


*  d*asn9e  added  in  L.  and  M.  and  Roh. 
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cammcn  street  or  pablike  water,  or  sach  like  publike  things,  it  is 
derived  of  the  French  worû/iour/irist  which  signifieth  an  inclosure, 
bat  specially  applied,  as  is  sîforesaid,  by  the  common  law. 


Sect.  476. 

TLÊ^S  ^  *  liome  soit  disstisU^eth  jyVT^  if  a  man  be  disseised,  and 

^JfJLdissiisorfailfeoff^    sur  con-  J3  the  disseisor  maketh  a  feofiement 

iitian^  eestaseavoir,  it  rendrt  a  luy  upon  condition,  rix.  to  render  to  him 

certaine  rent,  et  pur  default  de  pay-  a  certaine  rent,  and  for  default  of 

went  un  rMutre,  &c.  si  le  disseisee  re-  payment  a  re-entry,  &c.  if  the  dissci- 

Ussa  al feoffee  sur  condition^  uneore  see  release  to  the  feoffee  upon  condi- 

eeo  t  n^amendra  Vestate  le  feoffee  sur  tion,  yet  this  shall  not  amend  the 

eendUian^  ear  nient  obstunt  tielre-  estate  of  the  feoffee  upon  condition  ; 

UaSy  uncore  son  estate  est  sur  condi-  for  notwithstanding  such  release, 

tiott,  sieome  Ufuit  devant.  yet  his  estate  is  upon  condition,  as 

it  was  before  (1). 

i  Et  cum  hoc  concordat  opinio      And  with  this  agreeth  the  opinion, 

onmiam  justiciarorum,  P.  9  H*  7.  of  all  the  justices,  Pasch.  9  ff.  7. 

HERE  the  entry  rf  the  disseisee  is  congeable,  and  yet  the  re-  * 
lease  doth  not  avdd  the  condition,  because  the  feofibe  is  in  by 
title,  as  hath  beene  said,  and  may  have  a  warranty  (2).  And 
herein  our  author  expresseth  a  diversitie  betweene  a  condition  in 
law,  and  a  condition  in  deed;  for  in  the  case  before  when  the  dis- 
seisee releaseth  to  the  feoffee  of  the  tenant  for  life,  the  condition 
in  law  is  taken  away,  but  otherwise  it  is  in  this  case  of  a  condition 
m  deed. 

But  if  the  feofiee  upon  condition  make  a  feoffment  in  fee  over  r9ect4if.) 
without  any  condition,  and  the  disseisee  release  to  the  second  feof- 
fee,  the  condition  is  destroyed  by  the  release  before  the  condition 
broken  or  after.  For  the  state  of  the  second  feoffee  was  not  upon 
any  expresse  condition,  as  Littleton  here  putteth  his  case,  and  he 
may  have  advantage  of  the  release,  because  it  is  not  against  his 
owne  proper  acceptance,  as  Littleton  speaketh  in  the  next  Section. 

But  if  it  be  a  wrongfull  title,  such  a  title,  is  taken  away  by  a  re- 
lease ;  as  if  ./f.  disseised  B.  to  the  use  of  C.  B,  release  to  J,  this 
shall  take  away  the  agreement  of  C.  to  the  disseisin,  because  it 
should  make  him  a  wrong  doer  :  as  if  the  disseisor  be  disseised,  the 
cUsseisee  releaseth  to  the  second  disseisee,  this  taketh  away  the  right 
the  first  disseisor  had  against  the  second,  and  a  relation  of  an    14  h.  t.  it. 
estate  gained  by  wrong  shall  never  defeat  an  estate  subsequent    (Antsri. t. 
gained  by  right,  against  a  single  opinion,  not  affirmed  by  any  other  S70.b.) 
in  one  of  our  bookes. 


•  iuam  added  in  L.  and  M.  and  Roh.  Yell.  MS. 

n^amendro-^  abatera,  L.  and  M.  and  *  This  paragraph  not  in  I-  and  M.  nor 

ne  aUeratt^  Pap.    MS.  n^avrnderOi  Roll. 

(1)  [See  NoU  m]  (2)  [Sco  Note  24  .] 
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TT^Tmesme  le  manner  est  lou  home 
JPj  8oit  disseme  de  certeine  ierre^  et 
le  disseisor  grant  unrent-charge  hsrs 
de  mesmt  la  terre^  &c,  coment  qne 
après  le  disseisee  reUssa  al  disseisor ^ 
&c.  uncore  le  rent-charge  demurt  en  sa 
force.  Et  la  cause  en  mix  deux. cases 
est  ceoy  que  home  n^avera  advantage 
fer  tiel  releas  que  serra  encounter  son 
proper  acceptance^  el  encounter  son 
grant  demesne.  Et  coment  que  ascuns 
ont  dit^  que  lou  Ventte  de  home  est 
eongeabk  sur  un  tenant  y  sUl  relea^ist 
a  mesme  le  tenanly  que  ceo  availermt 
a  le  tenant,  sicome  il  ust  enter  sur  le 
tenant,  et  puis  luy  enfeoffa,  &c.  ceo 
n^est  pas  toier  en  chescun  cas.  Car 
en  le  primer  ca>s  de  ceux  deux  avant- 
dits  cases,sile  disseisu  ust  enter  sur  le 
feoffee  sur  condition,  et  puis  luy  en- 
feoffa,  donques  est  le  condition  tout 
defeat  et  avoid.  Et  issint  en  le  second 
case,  si  le  disseisee  entrast  et  enfeoff  a 
celuy  que  grant  a  le  rent-charge, 
donques  est  le  rent-charge  anient  et 
avoid,  mec  il  n*est  pas  void  peraseun 
tiel  releàssans  entry  fait,  &e. 


(7  Rep.  SI.) 
CPost.  340r«i) 

(Mo.  gs.) 
(Ant.  S78.  a.) 


IN  the  same  manner  it  is  where  a 
man  is  disseised  of  certaine  lands, 
and  the  disseisor  grant  a  rent-char^ 
out  of  the  same  land,  &e.  albeit  the 
disseisee  doth  afterguards  release  ta 
the  disseisor,  &e.  yet  the  rent-charge 
remajnes  in  force.  And  the  reason 
in  these  two  cases  is  this,  that  a  man 
shall  not  have  advantage  by  such  re- 
lease which  shall  bee  against  his  pro- 
per acceptance,  and  against  his  own 
grant.  And  albeit  some  hate  said, 
that  where  the  entry  of  a  man  it  eon- 
geable  upon  a  tenant,  if  hec  releases 
to  the  same  tenant,  that  this  shall 
av^lethc  tenant,  as  if  he  had  entered 
upon  the  tenant,  and  after  enfeoffed 
him, '&e.  this  is  not  true  in  every 
case.  For  in  the  first  case  of  these 
two  cases  aforesaid,  if  the  disseisee 
had  entred  upon  the  feoffee  upon 
condition^  and  after  enfeoffed  him, 
then  is  the  condition  wholly  defeat* 
ed  and  avoided.  And  so  in  the  se. 
cond  case,  if  the  disseisee  entereth 
and  enfeofieth  him  who  granted  the 
rent-charge,  then  is  the  reat-ebarge 
taken  away  and  avoided,  hut  it  is 
BOt  void  by  any  such  release  with- 
out entrie  made,  he. 

•«  13^2r/tf  disêcUùr  grant  un  rcnt-tharge^  kstc^   Here  is  implfed 

j[2^common8  or  aiiy  other  profit  out  of  the  lands.  And  the  „  . 
reason  is,  because  he  shall  not  avoid  his  owne  grant  by  a  re-L*^  '  J 
lease  hee  himselfe  hath  acquired  râice  the  grant  :  but  if  tiie  difiseisor 
in  that  case  be  disseised,  and  the  disseisee  release  to  the  second  dis- 
seisor, he  shall  avoid  it,  as  by  that  'which  hath  bcene  said,  Sect»  473, 
appeareth.  So  likewise  if  ji,  and  B.  bee  joynt  dissdsors,  and  B. 
grant  a  rent-charge,  and  tiie  disseisee  releasè  to  J.  all  his  right, 
J.  shall  avoid  the  rent-charge,  because  it  was  not  granted  by  him, 
and  so  not  within  the  reason  of  our  author. 

If  there  bee  two  femes  joint  disseisors,  and  the  otie  taketh  hus- 
band, and  the  disseisee  release  to  the  other,  shee  is  sde  seised,  and 
shal  hold  out  the  husband  and  wife. 

If  two  disseisors  bee,  and  they  infeoffe  another,  and  take  backe 
an  estate  for  life  or  in  fee,  albeit  they  remaine  diaseisorB  to  the  dis- 
seisee as  to  have  an  assise  against  them,  yet  if  he  release  to  one 
of  them,  he  shall  not  hold  out  his  companion^  because  their  state 
in  the  land  is  by  feoffment. 

If 


ifib.  3,  Of  Rd^ascs.  Sçct-  477. 

If  there  be  two  disseisors,  and  they  be  disseised,  and  they  release 
to  their  disseisor,  and  after  disseise  him,  and  then  the  disseisee  re- 
lease to  one  or  both  of  them,  yet  the  second  disseisor  shall  re- 
enter, for  they  shall  not  hold  the  land  against  their  owne  release  ; 
for  Littleton  here  sakh,  that  they  shall  not  avoid  their  owne  grant, 
and  by  like  reason  they  shall  not  avoid  their  owne  release,  et  sic  de 
sitnilibus, 

"  Come  %*il  Uêt  enter  sur  le  tenant  et  luy  enfeoffed*  Here  is  an- 
other kinde  of  release,  viz,  a  release  which  enureth  by  way  of  entry  194,^ 
and  feoffisient  ;  for  if  a  disseisee  release  to  one  of  the  disseisors  to 
some  purpose,  this  shall  enure  by  way  of  entry  and  feoffment,  viz. 
r07ft  -L  -I  as  to  hold  out  his  companion.  But  as  to  a  rent-charge 
L  '  -I  granted  by  him,  it  shall  not  enure  by  way  of  entrie  and 
feafiBnacnt  ;  for  if  the  disseisee  had  entered  and  enfeoffed  him,  the  rent- 
chaiige  had  beene  avoided.  But  it  is  a  certaine  rule,  that  when  the 
entry  of  a  man  is  congeable,  and  he  releaseth  to  onfe  that  is  in  by 
title,  (as  hereto  the  feoffee  upon  condition  is)  it  shall  never  enure  by 
way  of  entry  and  feofiment,  either  to  avoid  a  condition  with  which  he 
accepted  the  land  charged,  or  his  owne  grant,  or  to  hold  out  his 
companion. 

And  where  it  appeareth  by  our  author,  that  acts  done  by  the  (Dr.  uid  stnd.  vh. 
disseisor  shall  not  be  avoided  by  the  release  of  the  disseisee,  it  is  to  "-^ 
be  noted,  that  acts  made  to  the  disseisor  himselfe  shall  not  be 
av(^'ded  by  the  alteration  of  his  estate  by  the  release  of  the  dis- 
seisee ;  as  if  tlic  lord  before  the  release  had  confirmed  the  estate  of 
.  the  disseisor  to  hold  by  lesser  services,  the  disseisor  shall  take  advan- 
tage of  it,  and  so  of  estovers  to  be  burnt  in  the  house,  and  the  like 
law  of  a  warrantie  inade  unto  him. 

If  the  heii*e  of  the  disseisor  indow  his  wife  ex  assensu  fiatris^ 
and  the  disseisee  release  to  the  disseisor,  he  shall  not  avdde  the  in- 
dowment,  for  tliat  is  like  the  case  put  by  Littleton  of  the  rent- 
charge. 

If  an  alien  be  a  disseisor,  and  obtaine  letters  of  denization,  and 
then  the  disseisee  release  unto  him,  the  king  shall  not  have  the  land, 
for  the  release  hath  altered  the  estate,  and  it  is  as  it  were  a  new 
purchase  ;  otherwise  it  is  if  the  alien  had  beene  the  feoffee  of  a  dis- 
seisor. 

If  the  lord  disseise  the  tenant,  and  is  disseised,  the  disseisee  re- 
lease to  the  second  disseisor,  yet  the  seigniorie  is  not  revived,  for 
betweene  the  parties  the  release  enures  by  way  of  entrie  and  feoff- 
ment as  to  the  land  ;  but  not  having  regard  to  the  seigniorie,  and 
for  that  the  possession  was  never  actually  removed  or  revested  from 
the  disseisor,  who  claimeth  under  the  lord,  the  seignione  is  not  re- 
vived. But  if  the  lord  and  a  stranger  disseise  the  tenant,  and  the 
disseisee  release  to  the  stranger,  there  the  seigniorie  by  operation  of 
law  is  revived,  for  the  whole  is  vested  in  the  stranger  which 
never  claimed  under  the  lord  :  and  in  that  case,  if  the  lord  had 
died,  and  the  land  had  survived,  the  seigniorie  had  beene  revived. 
But  if  the  lord  had  disseised  the  tenant,  and  beene  disseised  by 
two,  and  the  disseisee  released  to  one  of  thèm,  the  seigniorie  is  not 
revived,  because  he  claimed  (as  hath  beene  said)  under  the  lord* 
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rVEM^  si  home  soil  disaeisie  per  un  A  LSO,if  amanbeedisseisedbj  an 

enfant  *  lequel  aliéna  en  fee^  et  ^Jl  infant  who  alien  in  fee,  and  the 

alienee  devie  seisie^  et  son  heire  enters  alienee  dieth  seized,  and  his  heire 

esteantj  le  disseisor  deinsage^  ore  est  entreth,  the  disseisor  being  within 

en  election  i  le  disseisour  d'aver  un  age,  now  is  it  in  the  election  of  the 

triefe  ||  de  dum  fuit  infra  setatem,  ou  disseisor  to  have  a  writ  of  dumfuit 

brief e  de  droit  envers  le  heire  del  alie-  infra  ittatem^  or  a  writ  of  right 

nee,  et  quel  brief e  de  eux  queil  esliera^  against  the  heire  of  the  alienee,  and 

il  doit  recover  per  la  Icy,  §  f9c.    Et  which  writ  of  them  hee  shaU  chiise, 

auxi  il  poit  enter  en  la  terre  san$  aseun  hee  ought  to  recover  by  the  law,  &c. 

recoveries  et  en  cest  case  Ventre  le  diS'  And  also  he  may  enter  into  the  land 

seisie  esttolUy&c.   Mes  en  cest  cos  si  without  any  recovery,  and  in  this 

le  disseisierdessa  son  droit  al  heire  del  case  the  entrie  of  the  disseisee  is 

alienee^  et  puis  le  disseisor  porta  brief e  .taken  away,  &c.  But  in  this  case  if 

de  droit  envers  Vheire  d^alienee^  et  il  the  disseisee  release  his  right  to  the 

joyne  le  mis  sure  le  mere  droits  &e,  le  heire  of  the  alienee,  and  after  the 

graunde  assise  doit  trouver  per  la  ley  s  disseisor  bringeth  a  writ  of  right 

que  le  tenant  ad  pluis  mere  droit  f  que  against  the  heire  of  the  alienee,  and 

ad  le  disseisor  J  ^  6c.  pur  ceo  que  le  te-  hee  joyne  the  mise  upon  the  meere 

nant  ad  le  droit  le  disseisie  per  son  re-  right,  &e.  the  great  assise  ought  to 

lease^  Uqud  est  pluis  ancient  et  pluis  finde  by  tlie  law,  that  the  tenant  hath 

mere  droit:  car  per  tielleas  tout  le  more  meere  right  than  the  disseisor, 

droit  le  disseisee  passa  a  le  tenant^  et  &c.  Cor  that  die  tenant  hath  the 

est  en  le  tenant»    Et  a  ceo  que  ascuns  right  of  the  disseisee  by  his  release, 

ont  dit,  que  en  tiel  case  lou  home  que  the  which  is  the  most  ancient  and 

ad  droit  al  terres  ou  tenements  (mes  roost  meere  right  :  for  by  such  i*c- 

son  entrie  n'*est  pas  congeahle)  sHl  re-  lease  all  the  right  of  the  disseisee 

lessa  al  tenant  **  tout  son  droits  &c.  passeth  to  the  tenant,  and  is  in  the 

gti€  tiel  release  urei*a  per  voy  d^eaiin-  tenant.  And  to  this  some  have  said, 

guishment.    (Inant  a  ceo  ilpnit  eslre  that  in  this  case  where  aman  which 

dits  que  ceo  est  ft  voyer  quant  a  celuy  hath  right  to  lands  or  tenemc!|its  (but 

que  relesisa  ;  car  per  son  release  il  ad  his  eutrie  is  not  congeable)  if*  he  re- 

luy  demise      quietment  de  ||  son  lease  to  the  tensmt  all  bis  right,  &.e. 

droit  y  quant  a  son  person^  mes  uncore  that  such  release  shall  enure  by  way 

WW  le  droit  que  it  aroit  bien  poit  passer  of  extinguishment.    As  to  this  it 

a  le  tenant  pei*  son  release.     Car  may  bee  said,  that  this  is  true  as  to 

enconvenient  serrait  que  tiel  ancient  him  wliich  releaseth  ;  for  by  his  re- 

droit  serroit  extinct  tout  ousterments  lease  hee  hath  dismissed  himselfe 


&c. 


ijuite 


•  deint  a^e  added  in  L.  and  M.  and  Roh. 
f  le  ditseisor^taUenourm  L.  and  M. 


iSc.  added  L.  and  M.  and  Roh. 
W  vo^er^verite,  L.  and  M.  and  Roh. 

gtUetmcntf  not  in  L.  and  M.  nur  Uob. 
-^nettement,  MSS. 
44  tout  added  L.  and  M.  and  Roh. 
II  le  droit  que  il  avait  bien  poet  passer  a  le 
tenant  person  relea9e,  not  in  the  VeU.  MS. 
bui  omitted  most  probably  through  mistake. 


and  Roh. 

*  le  detêeisor — d^aUenour  L.  and  M.  and 


Roh. 


^  £^c.  not  in  L.  and  M.  nor  Rob. 
4.  ^c.  added  L.  and  M.  and  Roh. 
II  <sc.  not  in  U  and      nor  Roh. 


I  de  not  in  L.  and  M.  nor  Roh. 


Lib.  3. 


Of  Réleases. 


Sect.  4/81» 


0c  car  ik  est  communément  iit^  que  quite  of  hh  right  as  to  his  person, 
droit  ne  pait  pas  marier»  biit  yet  the  right  i^hich  hee  hath 

may  >vcli  passe  to  the  tenant  by  his 
release.  For  it  should  bee  rneonvenient  that  such  an  ancient  right  should 
bee  extînet  altogether,  &c.  for  it  is  commonly  said,  that  a  right  cannot  die. 

U£L  brief e  de  enx  il  estera^  l^c**     Note,  many  times  in  one  ^^£^^814^ 

case  the  law  doth  give  a  man  severall  remedies,  a6d  of  se-  28  ».  3. 98. 

verall  kiudes,  as  in  this  case  by  action  and  by  entry;  by  action,  îi^4. 55, 
tither  a  writ  of  right,  or  dumfuit  infra  ictaiem, 

*•  Et  tiuÎB  le  diaaeisor  porta  brief e  de  droits  Is^c*'  Here  it  appearcth 
that  there  is  a  great  art  and  knowledge  for  a  man  that  hath  di- 
vers remedies  to  chuse  his  aptest  remédie  ;  as  in  this  case,  if  he 
bring  his  writ  of  right,  the  disseisor  shall  be  barred,  but  if  he  had 
entred  upon  the  heire  of  the  alienee,  he  should  have  enjoyed  the 
land  for  ever.    For  in  that  case  the  heire  of  the  alienee  after  such 
an  eutrie  shall  never  have  a  writ  of  right,  no  more  then  if  the 
disseisee  entreth  upôo  the  heire  of  the  dbseisor,  and  make  a  feoff- 
TOIQ       1  ^^^^     ^"^»         hem  of  the  disseisor  re-enter  he  shall 
L^'^*         detaine  the  land  for  ever,  and  the  feoflFee  shall  not  main-  (Antaflo.*.) 
tainc  any  writ  of  right  ;  for  a  bare  right  shall  never  be  left  in  the  fe-    ^  h^s.  Restore  ti 
offee,  but  shall  ever  follow  the  possession,  as  hath  beene  said  :  but  if  ÇJ^J^^SJ/* 
the  disseisee  entreth  upon  the  heire  of  the  disseisor,  and  make  a  fe- 
oSinent  in  fee  upon  condition,  and  entreth  for  the  condition  broken  be- 
fore the  heh  e  of  the  disseisor  enter,  hee  is  restored  to  his  right  againe. 

A  man  maketh  a  gift  in  taile,  the  remainder  in  fee,  ténant  in 
taile  dicth  without  issue,  an  estranger  intrude,  and  he  in  the  re-  ^ 
mainder  bringis  a  formedon,  and  recovereth  by  default,  and  maketh 
a  feoffinent  m  fee,  the  intruder  reverse  the  recoverie  in  a  writ  of 
disceit  and  euireth,  he  shall  detaine  the  land  for  ever,  and  the 
feoflfee  shall  not  have  a  writ  of  riglit. 

And  so  likewise  if  a  disseisor  die  seised,  and  a  stranger  abate,  and  ^  H.  r.u. 
the  disseisee  release  to  him,  the  heire  of  the  disseisor  shall  enter  and 
detaine  the  land  for  ever.  For  the  right  to  the  possession  shall 
draw  the  right  of  the  land  to  it,  and  shall  not  leave  a  right  in  hith 
to  whom  the  release  is  made,  as  hath  been  said  before  in  the  44r 
Section. 

**Xtf  droit  del  disaeisee  fieuaa  al  tenant ^  et  eat  en  le  tenafit.^^  For 
seeing  the  tenant  hath  the  whole  fee  simple,  he  is  capable  of  the 
whole  right  of  the  disseisee,  and  as  Littleton  hei*e  saith,  the  right 
is  in  the  tenant. 

Inconvenient  aerroit.'*    Here  againe,  as  hath  beenc  often  ob-    vrfe  Sect  87. 
served,  an  argument  ab  indonvenienti  is  forcible  in  law;  and  that  is«,i39.a3i.a». 
judges  by  the  authoritie  of  our  author  are  tô  judge  of  inconve-    ^  ^ 
ro-O    K  1  "^^"^^^  ^     things  unlawful!,  as  hereby  and  by  many 

'«  Un  droit  ne  fioit  fiaa  morier,**  Dormit  aliquando  jua^  moritur 
nunquam.  For  of  such  an  high  estimation  is  right  in  the  eye  of 
the  law,  as  the  law  prescrveth  it  from  death  and  destruction  :  trod- 
den downe  it  may  bee,  but  never  trodden  out.    For  where  it  hath 

béene 


"Lib.  3.   Cap.  8. 


Of  Releases. 


Sect  479. 


beene  said,  tliat  a  release  of  right  doth  in  some  cases  enure  by 
way  of  extinguishment  ;  it  is  so  to  be  understood,  either  (as  Littleton 
doth  here)  m  respect  of  him  that  makes  the  release,  or  in  respect 
that  by  construction  of  law  it  enureth  not  alone  to  him  to  whom  it 
is  made,  but  toothers  also  who  be  estrangers  to  the  release,  which, 
as  hath  beene  said,  is  a  qualitie  of  an  inheritance  extinguished. 
u8.l»0b^  As  if  there  be  lord  and  tenant,  and  the  tenant  maketh  a  lease 

for  life,  the  remainder  in  fee,  if  the  lord  release  to  the  tenant  for 
life,  the  rent  is  wholly  extinguished,  and  he  in  the  remainder  shall 
take  benefit  thei'eof  ;  even  so  when  the  heire  of  a  disseisor  is  dis- 
seised, and  the  disseisor  make  a  lease  for  life,  the  remainder  in 
fee,  if  the  first  disseisee  i^elcase  to  the  tenant  for  life,  this  is  said  to 
enure  by  way  of  extinguishment,  for  that  it  shall  enure  to  him  in  the 
remainder,  who  is  a  stranger  to  the  release  ;  and  yet  in  truth  the 
right  is  not  extinct,  but  doth  follow  the  possession,  viz.  the  tenant 
for  life  hath  it  during  his  time,  and  he  in  the  remainder  to  him 
and  to  his  hcires,  and  the  right  of  the  inheritance  is  in  him  in  the 
remainder  ;  for  a  riglit  to  land  cannot  die  or  be  extinct  in  deed  ; 
and  therefore  if,  after  the  death  of  tenant  for  life,  the  heire  of  the 
disseisor  bring  a  writ  of  right  against  him  in  the  remainder,  and  he 
joyne  the  mise  upon  the  meerc  right,  it  shall  be  found  for  him,  be- 
cause in  judgment  of  law  he  hath  by  the  said  release  tlie  right  of 
the  fitst  disseisee. 


Sect.  479. 


IkM  E8  rtUasesque  enurera  per  voy 
WfJL  (V extinguishment  envers  touts 
persons^  sont  lou  celui/  a  que  lereleas 
est  fatty  ne  poit  aver  ceo  que  a  lutj  est 
rehas.  Sieome  si  soyent  seignior  et 
tenantj  et  le  seignior  relessa  al  tenant 
tout  le  iroit  que  it  ad  en  la  seigniory  y 
ou  tout  le  droit  que  il  ad  en  k  f  crre, 
f?c.  tiel  releas  va  per  voy  de  extin- 
guishment  envers  touts  persons^  pur 
ceo  que  le  tenant  ne  poit  aver  *  ser- 
vice pur  prender  de  luy  mesme. 


BUT  releases  which  enure  byway 
of  extinguishment  (i)  against  aU 
persons,  are  where  hee  to  whom  the 
release  is  made  eannot  have  that 
which  to  him  ia  released.  As  if  there 
'  bee  lord  and  tenant,  and  the  lord 
release  to  the  tenant  all  the  right 
which  hec  hath  in  the  seigniory,  or 
all  the  right  which  hee  hath  in  the 
land,  &e.  this  release  goeth  by  way 
of  extinguishment  against  all  per- 
sons, because  that  the  tenant  cannot 
have  service  to  receive  of  himsclfe. 


14H.8«fi>1.5,e 
11  H.  7.  2i. 
30  H.  6.  tit. 
b»rre  39. 
38  £.3. 10. 


HERE  Littleton  puttcth  a  diversity  betweene  releases  which 
enure  by  way  of  extinguishment  against  all  persons,  and 
whereof  all  persons  may  take  advantage,  and  releases  which  in  re- 
spect of  some  persons  enure  by  way  of  extinguishment,  and  of  other 
persons  by  way  of  mitter  le  droit  :  or  betweene  releases  which  in 
deed  enure  by  extinguishment,  for  that  hee  to  whom  the  release  is 
made  cannot  have  the  thing  released,  and  releases  which,  having 
some  quality  of  such  releases,  arc  said  to  enure  by  way  of  extinguish- 
ment, but  in  troth  doe  not,  for  that  he  to  whom  the  release  is  made 

may 


•  9ennce  pour  prendre^ceo,  L.  and  M.  and  lUli. 
(1)  Here  Littleton  returns  to  rtlca'ses  by  extinguishment.  Set  ânt  268» 


Lib.  a. 


Of  Releases. 


&ct.  48a 


may  receive  and  take  the  thing  released.  And  here  Littleton  put- 
teth  cases  where  releases  do  absolutely  enure  by  extinguishment 
without  exception,  having  respect  to  all  persons.  And  first  of  the 
lord  and  tenant  :  secondly,  of  the  rent-charge  :  thirdly,  of  the  com- 
mon of  pasture. 


Sect.  4i80. 


Tj%y  mesme  la  muner  est  de  reUds 
JLJ  foit  al  tenant  del  terre  d'un 
rent-charge  <m  common  de  fusture^ 
&c  pur  ceo  que  U  tenant  ne  poU  aver 
ceo  que  a  luy  est  relesse^  &e.  issint 
tids  releases  urera  *  per  extinguish- 
ment en  touts  voyes. 


IN  tlic  same  manner  is  it  of  a  re- 
leasermade  to  the  tenant  of  the 
land  of  a  rent-charge  or  common  of 
pasture,  &c.  because  the  tenant  can* 
not  have  that  which  to  him  is  releas- 
ed, &c.  so  such  releases  sliall  enure  by 
\yay  of  extinguishment  in  all  waycs. 


(2  Ron.  Abr.40i> 


(Alkt.  273.  b.) 


rnarx  "1  TT^IRST,  of  the  lord  and  tenant,  and  the  lord  release  to 
l^^oU*  a.  J  jp  tenant  his  seigniorie,  this  must  of  necessity  enure 
by  way  of  extinguishment  to  all  men  ;  for  the  tenant  cannot  have 
service  to  be  taken  of  himselfe,  nor  one  man  can  be  both  lord  and 
tenant.  The  second  is  of  a  rent-charge  ;  a  man  cannot  have  land 
and  a  rent  issuing  out  of  the  same  land.  Thirdly,  a  man  cannot 
have  land  and  a  common  of  pasture  issuing  out  of  the  same  land,  et 
êic  de  c£teris.  For  in  all  these  cases  and  the  like  he  to  whom  the 
release  is  made  cannot  have  and  enjoy  the  thing  that  is  released. 
But  in  the  case  of  the  right  of  the  land,  the  tenant  of  the  land  may 
take  and  enjoy  it  for  strengthening  his  estate  therein. 

The  mesne  being  a  feme  enter  marrie  with  the  tenant  pcravaile, 
if  the  lord  release  to  the  feme,  the  seigniorie  only  is  extinct  ;  but  if 
hee  release  to  the  husband,  both  seigniorie  and  mesnaltie  are  ex- 
tinct. And  in  this  case,  if  the  lord  release  to  the  husband  and  wife, 
it  is  a  question  how  the  release  shall  enure  ;  but  it  is  no  question 
but  that  a  release  may  be  made  to  a  mesnaltie  or  a  seigniory  sus- 
pended in  part  of  the  estate. 

But  here  observe  a  diversity  where  a  release  enureth  by  way  of 
extinguishment  of  an  mheritance,  which  is  in  possession  and  may  be 
granted  over,  and  a  release  of  a  right,  or  an  action  to  lands  which 
cannot  be  granted  over  [r].  For  the  lord  may  release  his  seigniorie 
to  the  tenant  of  the  land  for  life  or  in  taile,  et  sic  de  ceteris.  But 
80  cannot  one  release  a  right  or  an  action  ;  for  if  it  be  released  but 
for  an  houre,  it  is  extinct  for  ever,  as  hath  beene  said. 

And  two  things  are  to  be  observed  here.    First,  that  by  the  re- 
lease of  all  the  right  in  the  land  the  seigniorie  is  extinct,  as  well  as 
by  the  release  of  all  the  right  in  the  seigniorie,  for  the  seigniorie  is- 
soeth  out  of  the  land.    Secondly,  that  by  the  release  of  all  his  right 
the  seigniorie  or  the  land,  the  whole  seigniorie  is  extinct  without 
y  words  of  inheritance.    If  the  tenancie  be  given  to  a  lord  and  to 
itranger,  and  to  the  heires  of  the  stranger,  the  lord  release  to 
i  companion  all  the  right  in  the  land,  this  release  doth  not  onely 
jse  his  estate  in  the  tenancie,  but  extinguisheth  also  his  right  in 

the 

pèr  extinguishment  en  touts  v^yn's^ttiutz  permis,  L.  andM.  and  Holi.  toutz/oits^per 
!  d'e^tientUemhnt  tnvers. 


(t274.a.1  RolL 
Abr.  412.) 
(Ant.  314.  a. 
232.b.2d6.a<) 

[r]  13  E.  3. 
lit.  Extîng^uîsb- 
nent.  Brooke  4& 
ct  tit.  Vouehef. 
F.  ISO. 

30  £.  3. 13. 
19  H.  6. 19. 

31  £.  3.  33. 
38  Ass.  17. 
11  H.  4.  Ut. 
Release,  21. 
18  B.  2.  ibid.  5. 
26  H.  8.  5. 
41  Ass.  6. 


en  U  numer  corne  il  demanda^  et  pur 
ceo  que  le  sdsin  del  demandant  fuit 
defeat  per  Ventry  de  le  tenant  a 
terme  de  vie,  &c.  donque  il  ad  nul 
droit  en  le  manner  come  il  dtmaund. 


as  he  holdeth,  than  the  demandant 
hath  in  the  manner  as  hee  demand- 
eth,  and  for  that  the  seisin  of  the  . 
demandant  vas  defeated  by  the  en- 
try of  the  tenant  for  term  of  life, 
&c.  then  he  hath  no  right  in  the 
manner  as  he  demandeth. 


jL^UDum^.       TJERE  a  disseisin  gotten  by  wrong,  and  defeated  by  the  entrie 
XX  of  him  that  right  hath,  is  sufficient  to  maintaine  a  writ  of  right 
against  the  recoveror  in  this  case,  for  albeit  the  seisin  is  de-  • 
feated  betweene  the  lessee  for  life  and  him  in  the  remain-  L^"-^*  J 

S8^?i?37  ^'^^  having  regard  to  the  recoveror,  who  is  a  meere  stranger, 

th.Jur.Utt'.i.  and  hath  no  title,  it  is  sufficient  against  him.  But  otherwise  it  is 
against  the  party  himselfe  that  defeated  the  seisin,  and  the  law  is 

(P«t.3i*.*.)  propense  to  give  remédie  to  him  that  right  hath.  And  where  some 
have  thought,  that  there  is  no  authority  in  law  to  warrant  Littleton's 
opinion  herein,  they  are  greatly  mistaken,  for  Littleton  hath  good 
warrant  for  all  that  he  hath  written. 

Lands  arc  letten  to  ji,  for  life,  the  remainder  to  B,  for  life,  the 
remainder  to  the  right  heirs  of  A,;  A.  dieth,  B,  entreth  and  dieth  ; 
a  stranger  intrudeth,  the  heire  of  A.  shall  have  a  writ  of  right  of  the 
seisin  which  A,  had  as  tenant  for  life. 

(ABt.i84.«.l».)  Lands  ai*e  letten  to  ./f.'and  B,  and  to  the  heires  of  A,;  A,  dycth  ; 

a  i*ecovery  is  had  against        the  heire  of  A,  shall  have  a  writ  of 
right  of  the  whole,  for  every  joyntenant  is  seised  per  my  et  per  tout. 

If  lands  be  given  in  ta)ic,  the  remainder  to  A.  in  fee,  the  donee 
dycth  without  issue,  his  wife  firivemtnt  cnacint,  A,  entreth,  the  issue 
is  borne  and  entreth  upon  him  and  dyeth  witliout  issue,  A,  shall  have 
a  writ  of  right  of  the  seisin  which  he  had. 

411.3.  l^lr.  lands  be  given  in  tayle  to  A,  the  remainder  to  his  right  heires, 

A.  dieth  without  issue,  the  coUaterall  heire  of  A.  shall  have  writ  of 
right  of  the  seisin  of  A, 
Anu  14  b  15  a  )  ^  diversity  betweene  a  seisin  to  cause  possesBio  fra- 

40 ?L  3. 8.  '   *  *'    tris,  isfc.  for  there  is  required  a  more  actuall  seisin,  and  a  seisin  to 

37  jut  maintaine  a  writ  of  right.    And  hereby  also  are  the  (^c)  in  this 

24  £.  4.  24.  Section  explained. 

7H.S.4. 
11  U.4. 11. 


HOD.  73.  IDA.;  — 

(6  Rep.  24.) 

CEO  foil  eslre  iit^  que  ceux  pa- 
rote  (modo  et  forma  pi*out,  &c.) 
in  mulls  des  cases  sont  parois  déforme 
de  pleder,  et  nemy  parois  de  substance. 
Car  si  homeport  brief  e  d^enire  in  casu 
proviso,  del  alieiiation  fait  per  le  te- 
nant eti  dower  a  son  disinlieritancCy 
et  counta  del  alienation  fait  en  jfec, 
et  le  tenant  dit^  que  il  a  alienne  pas 
en  le  manner  come  le  demanndant  ad 
declare^  et  sur  ceo  sount  a  ijseue^  et 

irott 


483. 

TOthis  it  mayhee  said, t hat thes^ 
voi*ds  (modo  et  forma  pi^out^  f?c.) 
in  many  cases  are  words  ofpooi  u  t 
forme  of  pleading,  and  notL-^^^-  ^-J 
words  of  substance.  For  if  a  man 
bring  a  writ  of  entrie  în  casuproriso^ 
of  the  alienation  made  by  the  tenant 
in  dower  to  his  disinheritance,  and 
coimteth  of  the  alienation  made  in 
fee,  and  the  tenant  saith,  that  he  did 
not  alien  in  maner  as  the  demandant 

hatl» 


m  .  Su 


O;  Kdcasçs. 


treaoe  €êt  ferr^erdict^  que  le  tenant  ha^th  declared,  and  upon  thî§4iliey  are 

àbfmoM^  en  le  taile^  ou  pur  terme  at  issue,  and  it  is  found  bjr  verdict 

d'ailler  rîe,  le  dmauniant  reccnera  :  that  (he  tenant  aliened  in  taiie,  or 

Vahfenation  ne  fuit  en  le  loi*  teui*ine  of  another  man's  life,  tUe 

manner  come  le  danaundant  avoit  demandant  shall  recover  :  yet  tba 

declare,  &c.  alienation  iras  not  in  manner  as  the 

demandant  hath  declared,  &c* 

WHERE  modo  et  formâ  ||e  of  the  substance  of  the  issue,  and 
where  but  words  of Jforme,  tliis  diversity  is  to  be  observed, 

[c]  Where  the  issue  taken  goeth  to  the  point  of  the  writ  or  action,  C<J  » 

there  modo  et  formâ  are  but  words  of  forme,  as  here  in  the  case  of  ti  iL^^ 

the  writ  of  entrie  in  caau  firoviao,  and  so  is  the  f^cj  well  explained  ^  r  f'?^**' 

in  this  Section.   But  otherwise  it  is  when  a  collaterall  point  in  plead-  ss  h.  ilhué, 
ing  is  traversed  ;  as  if  a  feofifment  be  alleadged  by  two,  and  this  is 

traversed  tnodo  et  format  and  it  is  found  the  feoffment  of  one,  there  wk.  4.4. 

modo  et  formâ  is  materialL    So  if  a  feoffment  be  pleaded  by  deede,  m^ul^M) 
and  it  is  traversed  absque  hoc  quàdfeoffavit  modo  et  formâ  upoii  this 
collaterall  issue,  modo  et  formâ  arc  so  esseiitiall  as  the  jury  cannot 
find,  a  feoffment  without  deed. 


Sect.  484. 


/JFiïT,  91  soient  seignior  et  tenant^ 
WJL  et  le  tenant  tient  del  seignior  per 
fealtie  solemetit^  *etle  seignior  dis- 
treine  le  tenant  pur  rerit^  et  le  tenant 
forla  brief e  de  trespas  envers  son 
9e^mor  de  ses  avers  is^nt  prises^  et  le 
seignior  plede  que  le  tenant  timt  de 
Iny  ferfeaUie  et  certain  rent,  et  par 
k  rent  arere  il  vient  a  distrdner^  &c* 
a  demaunde  jugement  de  briefe 
fort  vers  luy  quare  yi  et  armis,  &c. 
et  Vanter  dit  y  que  il  né  tient  de  luy  en 
Umanereome  ilsuppose^et  sur  ceosont 
a  issuCy  et  trove  est  per  verdict  que  il 
tient  de  luy  per  feallie  tantùm  ;  en 
eest  case  le  brief  e  abater a^  et  uncore  il 
ne  tient  de  luy  en  le  maner  corne  le 
idgnior  avoit  dit»  Car  le  matter  de 
Vissue  esty  lequel  le  tenant  tient  de  luy 
ou  nemy;  car  sHl  tient  de  luy,  cpnient 
que  le  seignior  distreina  le  tenant  pur 
outer  services  que  ne  doit  arcr,  uncore 
tid  brieve  de  trespasser  quare  vi  et 
armis,  &c.  tie  gist  envers  le  seignior^ 
mes  serra  abate. 


ALSO,  if  there  bee  lord  apd  te-  , 
nant,  and  the  tenant  hold  of  the 
lord  bj  fealtj  oiUy^  iMid  the  lorddls- 
treine*the  tena,nt  for  rent,  and  tibe 
tenant  bringc^tli  ,a  w^it  of  tresp^n^e 
agaÏQst  his  lord  for  his  cattell  so 
taken,  and  the  lord  plead  that  the 
tenant  holds  of  him  .by  JSaaJtie  and 
certaine  rent,  and  for  the  Jc:ent  .be- 
hinde  he  eame  to  distreine,  &c*  and 
demand  judgement  of  the  writ 
brought  against  him,  qttare  vi  et  ar- 
misy  &c.  and  the  other  saith  that  hee 
doth  not  hold  of  him  in  the  manner 
as  he  suppose,  and  upon  this  they 
are  at  issue,  and  it  is  foun(tby  verdict 
that  he  holdeth  of  liim  by  feàlty 
onely;  in  this  case  the  writ  sh^l 
abate,  and  yet  hee  doth  not  hoîd^f 
him  in  the  manner  as  the  lord  h'uih 
said.  For  the  matter  of  the  issiie  is, 
>vhethcr  the  tenant  holdeth  of  him 
or  no;  for  if  hee  holdeth  of  him, 
although  that  the  lord  distreine  the 
tenant  for  other  services  which  he 
ought  not  tp  bfive,  yet  ^jiëh^)^rit  of 
trcspasse  quare  vi  et  armisy  &c\  doth 
noilie  agaiufttihe  lord,but  shall  abate. 


*  et^t  If.  and  M.  &|kI  JUih. 
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««  rW^ROVR  C9t  per  verdict^  9«<?  U  tient  fier  fealtie  tantùm:* 
M  Here  is  another  divcrsitie  to  be  observed  :  That  albeit  the 
issue  bee  upon  a  coUaterall  point,  yet  if  by  the  finding  of  part  of  the 
issue  it  shall  appeare  to  the  court  that  no  such  action  lieth  for  the 
plaintife  no  more  than  if  the  whole  had  been  found,  there  Tnodo  et 
forma  are  but  words  of  forme,  as  here  in  the  case  which  Littleton 
puttcth  of  the  lord  and  tenant  appeareth. 

•«  Car  le  matter  deliaaue  est  lequel  il  tient  de  luy  ounemy^  t^c" 
Here  it  appeareth,  that  if  the  matl^r  of  the  issue  be  found  tqaq  -i 
it  is  sufficient.    And  this  rule  hold»  in  criminali  causes.  L^"^*  *^*J 
For  if  j1,  be  appealed,  or  indicted  of  murder,  viz.  that  hee  of  malice 
prepensed  killed  /.  ./f.  pleadeth  that  he  is  not  guilty  modo  et  formât 
yet  the  jurie  may  find  the  defendant  guiltie  of  manslaughter  without 
malice  prepensed,  because  the  killing  of  /.is the  matter,  and  malice 
prepensed  is  but  a  circumstance. 

In  assise  of  darreine  fireaentment,  if  the  plaintife  alleage  the 
avoydance  of  the  church  by  privation,  and  the  jurie  find  the  voyd- 
ance  by  death,  the  plaintife  shall  have  judgement  ;  for  the  manner 
of  voy dance  is  aot  the  title  of  the  plaintife,  but  the  voy dance  is  the 
matter. 

[d']  If  a  gardeine  of  an  hospitall  bring  an  assise  against  the  ordi- 
nary, he  pleadeth  that  in  his  visitation  he  deprived  him  as  ordinar}*, 
whereupon  issue  is  taken,  and  it  is  found  that  he  deprived  him  as 
patron,  tlie  ordinary  shall  have  judgement,  for  the  deprivation  is  the 
substance  of  thé  matter. 

The  lessee  covenant  with  the  lessor  not  to  cut  downe  any  trees, 
and  bind  himself  in  a  bond  of  forty  pounds  for  performance  of 
covenants,  the  lessee  Cut  downe  ten  trees,  the  lessor  bringeth  an 
action  of  debt  upon  the  bond,  and  assigneth  a  breach  that  the  lessee 
cutteth  down  twenty  trees,  whereupon  issue  is  joined,  and  the  jury 
finde  that  tlie  lessee  cut  downe  ten,  judgement  shall  be  given  for  the 
plaintife  ;  for  sufficient  matter  of  the  issufe  is  found  for  tlie  plaintife. 

710.) 


/|  UXr^  *  i7i  brief  e  de  trespasse  de 
WM.  hatlerie^  ou  des  biens  emports^  si 
le  defendant  plede  de  rien  culpable^  en 
le  manner  come  le  plaintife  suppose^  et 
trove  est  que  le  defendant  est  culpable 
en  auter  ville^  on  a  auter  jour  que  le 
plaintife  suppose^  uncore  il  recovera». 
Et  I  issint  en  |  plusors  auters  cases 
ceux  paroUj  scilicet,  en  le  maner  corne 

U 

*  en^un  L.  and  M.  and  Uoh. 

f  ittint  not  in  L.  an4  M.  iior  Roh^ 


:.  485. 

ALSO,  in  a  ^rit  of  trespasse  for 
batterie,  or  for  goods  carried 
away,  if  the  defendant  plead  not 
guilty,  in  manner  as  the  plaintife 
suppose,  and  it  is  found  that  the  de- 
fendant is  guiltie  in  another  towne, 
or  at  another  day  than  the  plaintife 
supposes,  yet  hee  shall  recover.  And 
so  in  nmny  other  cases  these  words, 

rte. 

I  moitet  added  in  L.  and  M.  and  lioh. 
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If  iemauniant  ou  U  plaintif  e  ad  sup- 
post,  ne  font  ascun  *  matter  de  sub- 
stance  del  issue:  ear  en  brief  t  de  droits 
hm  le  mise  estjayne  sur  le  mere  droits 
il  est  a  tant  a  dire,  et  a  tiel  ej^ect, 
seilieet,  lequd  ad  pluis  mere  droit.  Je 
tenant  ou  le  demandant  al  chose  en 
iemandm 


ris;,  in  manner  as  the  demandant  or 
the  plaint  lie  hath  supposed,  do  not 
make  any  matter  of  substance  of  the 
issue:  for  in  a  writ  of  right,  where, 
the  mise  is  joyned  upon  the  meere 
right,  tliat  is  as  much  as  to  say,  and 
to  such  effect, rf:5.  whethcrthe  tenant 
or  .demaundant  hath  more  meere 
riglit  to  the  thing  in  demand. 


JT^JV  briffe  de  tretfiasae  de  battery,  et  des  biens  emfiorta^  ilfc^ 
JjJ  Here  Littleton  spcaketh  of  actions  brought  for  things  tran- 
sitory. In  which  cases  the  wroog  being  done  in  one  tow  ne,  the 
plaintife  may  not  only  aliedge  it  in  another  towue,  as  Littleton  here 
saith,  but  also  in  another  county,  and  the  jurors  upon  not  guilty 
pleaded  are  boand  to  find  for  the  plaintife. 

Neither  can  the  assault,  battery,  or  taking  of  gootls,  &c.  alledged 
roftO  K  ^  another  county,  be  traversed  without  speciall  cause  of 
L*^  •  D.J  justification  which  extendeth  to  some  certaine  place  ;  as  if 
a  constable  of  a  towne  in  another  county  arrest  the  body  of  a  man 
that  breaketh  the  peace,  there  he  may  traverse  the  county  (but  he 
mast  not  rest  there)  but  all  other  places  saving  in  the  towne  whereof 
he  is  constable.  And  so  it  is  of  taking  of  goods,  if  the  defendant 
justifie  for  damage  feasant  in  another  county  he  must  traverse  as  be- 
fore. But  where  the  cause  of  the  justification  is  not  i*esti*ained  to  a 
certaine  place,  that  is  so  locall  as  it  cannot  be  alledged  in  any  other 
towne^  as  in  the  cases  before  alledged,  and  the  like,  then  albeit  the 
action  bee  brought  in  a  fon*aine  countie,  yet  he  must  aliedge  his  jus- 
tification in  the  county  where  the  action  is  brought.  As  if  a  man  be 
beaten  in  the  county  of  Middleaex^  and  hee  bringeth  his  action  in  the 
county  of  Buck,  the  defen'dant  cannot  pleade  that  the  plaintife  as- 
saulted him  in  the  county  of  Midd,  ^c.  and  traverse  the  county,  but 
he  must  pleade  his  justification  in  the  county  of  Buck,  foi*  that  the 
cause  of  his  justification  is  good  in  any  place.  And  so  it  is  in  case 
of  bailement  of  goods,  and  other  cases  for  transitory  things  ;  as  for 
example. 

In  an  action  upon  the  case  the  plaintife  declared  for  speaking  of 
slanderous  words,  which  is  transitory,  and  laid  the  words  to  be 
spoken  in  London^  the  defendant  pleaded  a  concord  for  speaking  of 
words  in  all  the  counties  of  England,  saving  in  London,  and  traversed 
the  speaking  of  the  words  in  London:  the  plaintife  in  his  replication 
denied  the  concml,  whereupon  the  defendant  demurred,  and  judg- 
ment was  given  for  the  plaintife.  For  the  çourt  said,  that  if  the 
concord  in  that  case  should  not  be  traversed,  it  would  follow,  that  by 
a  new  and  subtile  invention  of  pleading,  an  ancient  principle  in  law 
(that  for  transitorie  causes  of  action  the  plaintife  might  aliedge  the 
same  in  what  place  or  county  he  would)  should  be  subverted,  which 
ought  not  to  be  suflfered  ;  and  therefore  the  judges  of  both  courts 
aDowed  a  traverse  upon  a  traverse  in  that  case  :  and  the  wisedome 
of  the  judges  and  sages  of  the  law  have  alwayes  suppressed  new  and 
subtile  inventions  in  derogation  of  the  common  law.    And  therefore 

the 
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the  king**  bench, 
betweene  lagk- 
bert  and  Jones. 
And  hcrewilh 
agnwth  a  judgv^ 
ment  in  the  oou'rt 
of  com.  pleat. 
Patch.  39  EUz. 
Rot.  1656. 
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the  judges  say  in  one  booke  [^3,  We  will  not  chan^  the  law  which 
alwayes  hath  been  used.  And  another  saith  It  is  better  that  it 
be  turned  to  a  default,  than  the  law  should  be  changed,  or  ahy  inno- 
vation made. . 

A  man  did  grant  a  rent,  with  a  new  invented  clause  of  distresse, 
viz.  that  the  grantee  should  hold  the  distresse  against  gages  and 
pledges  ;  and  yet  by  the  whole  court  he  shall  gage  deliverance, 
for  otherwise  by  this  new  invention  all  replevyes  shall  be  taken 
away. 

[•]  See  many  other  new  inventions  in  derogation  of  the  com- 
mon law  disallowed  by  the  judges,  and  by  the  court  of  parlia- 
ment 

[A]  Where  the  jury  is  bound  to  finde  aswell  locall  things  in 
many  cases  as  transitory  in  other  counties,  see  at  large  in  my 
Reports. 
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By  this  which  hath  beene  said  yoù  shall  know  the  law  as  it  is 
now  in  use  in  these  (^ases,  and  the  better  understand  our  [t]  books, 
when  you  shall  reade  them  (Mmceming  as  well  locall  as  transitory 
things,  wherein  you  shall  finde  great  variety  of  opinion  in  our 
bookes. 

«•  Si  le  defendant  ft  lead  de  rien  cnlfiableJ*  This  is  is  a  good  issue, 
if  the  defendant  committed  no  batteiy  at  all;  but  regularly  by  the 
cmnmoQ  law  if  the  defendant  hath  cause  of  justification  or  excuse, 
then  can  he  not  pleade  not  guilty,  for  then  upon  the  evidence  it  shall 
be  found  against  him,  for  tliat  he  (X>nfesseth  the  battery,  and  upon 
that  issue  cannot  justifie  it,  but  he  must  pleade  the  speciall  matter, 
and  confesse  and  justifie  the  battery. 

The  like  law  is  in  other  ceases,  and  therefore  this  is  a  learning 
necessary  to  be  knowne,  for  that  the  losse  of  most  causes  depeudeth 
tliereupon.  As  if  in  battery  the  defendant  may  justifie  the  same  to 
be  done  of  the  plaintife's  owne  assault,  he  must  pleade  it  specially, 
and  must  not  pleade  the  generall  issue,  and  so  of  the  like.  In  tres- 
passe  of  breaking  his  close,  upon  not  guilty  he  cannot  give  rnoq  n 
in  evidence,  that  the  beasts  came  tliorow  the  plaintjie's  L*^^»^»  ^ J 
hedge,  which  he  dUght  to  keep,  nor  upon  the  generall  issue  justifie  by 
reason  of  a  rent  charge,  common,  or  the  like. 

In  detinue  th«  defendant  pleadeth  non  detineti  he  cannot  give  in 
e\idcnce  that  the  goods  were  pawned  to  him  for  money,  and  that 
it  is  not  paid,  but  must  pleade  it  ;  biit  he  may  give  in  evidence  a 
gift  from  the  plaintife,  for  that  proveth  he  detaineth  not  the  plain- 
tife's goods. 

[cQ  So  in  an  action  of  waste,  upon  the  plea  nul  wast  fait,  he 
may  give  in  evidence  any  thing  that  proveth  it  no  waste,  as  by  tem- 
pest, by  ligUteniiig,  by  enemies,  and  the  like  ;  but  he  cannot  give 
in  evidence  justifiable  waste,  as  to  repaire  the  house,  or  the  like.  [«3 
If  one  doth  waste,  and  before  the  action  brought  the  lessee  repaireth 

it. 
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'Sect.  Ats^ 


it,  and  after  the  ksaor  bringeth  an  action  of  waste*  and  tlie  lessee 
pleade  çvàd  nonfedt  vattum^  be  cannot  give  in  evidence  the  espe- 
ciall  matter. 

If  two  men  be  bound  in  a  bond  jointly,  and  the  cxie  is  sued  S^^pyf^j^g.^ 

alone,  he  may  plead  this  matter  in  abatement  of  the  writ  ;  but  he 

cannot.pkad  nan  cêt/hctum,  for  it  is  his  deed,  though  it  be  not  his 

sole  deed.   [/]  See  in  WhelpdaU^a  case,  where  a  man  may  safely    [/]  ub.  f.  ft. 

plead  non  eat  factum^  and  where  not,  and  the  fmner  books  that  ^«.^[j^^ 

treat  of  that  matter  well  reconciled.  r  e.  4.  s.  ' 

7B.ft.  Or. 
■fln  est  fkct.  14. 

IB.7.11.  14H.I.».   Pl.Coai.Dh«MMlMaBcaM.  96H.t.  DterSO.  »MÉ*.DierlU.  i £Iii. Oi. 267^ 

\g\  Upon  plene  administravit  pleaded  by  an  executour,  et  insint  fâ.^^^^ 
riens  inter  maincê^  if  it  be  proved  that  he  hath  goods  in  his  hands    bm  etsfidw 
which  were  the  tcstatour*s,  he  may  give  in  evidence  that  he  hath  Si^i^i«,eo, 
paid  to  that  value  of  his  owne  mony,  and  need  not  plead  it  spe-  ^^7" 
cially.  (1)  6H.7!ii. 

In  an  asase,  if  the  tenant  plead  nul  tort  nul  tUaaeiain^  he  cannot  J^^l  ». 
give  in  e^dence  a  release  after  the  disseisin;  but  a  release  before  the  «  s.  3.  as. 
disseisin  he  may,  for  then  there  is  no  disseisin  upon  the  matter.  ss^sf^  Vcid. 

In  a  writ  of  right,  if  the  tenant  joyne  the  mise  upon  the  meere  JJ^^^' 
ri^t,  he  cannot  give  in  evidence  a  collaterall  warranty;  for  he  iie.)!!!! 
hath  not  any  right  by  it,  and  therefore  it  ought  to  have  been  Jï'iJ^y"' 
pleaded.  le  Kkhr.  ' 

Of  this  learning  you  shall  reade  plentifully  in  our  bookes,*  and  n^t.ii' 
in  my  Reports.   This  little  taste  shall  here  suffice  to  make  the  i5 
reader  capable  of  the  rest.   Regularly  whensoever  a  man  doth  any    22  k»,$8, 
tiling  by  force  of  a  warrant  or  authority,  he  must  plead  it.  pSl  p£i«s. 

But  all  that  hath  been  said  must  be  under  two  cautions  :  first,  '  Ancssr.a. 
that  whensoever  a  man  cannot  have  advantage  of  the  speciall  mat-  JJJ; 
ter  by  way  of  pleading,  there  he  shall  take  advantage  of  it  in  the  ïJ«-ca.f. 
evidence.    For  example,  the  rule  of  law  is,  that  a  man  cannot  jus- 
tifie m  the  killing  or  death  of  a  man  ;  and  therefore  in  that  case 
he  shall  be  received  to  give  the  especiall  matter  in  evidence,  as  that 
it  was  ae  deftndendOy  or  in  defence  of  his  house  in  the  night  against 
theeves  and  robbers,  or  the  like. 

Secondly,  that  in  any  action  upon  the  case,  trespasse,  battery, 
or  of  false  imprisonment  against  any  justice  of  peace,  maior,  or 
bailife  of  city  or  towne  corporate,  headborough,  port-reve,  consta- 
ble, tithingman,  collector  of  subsidy  or  fifteen,  in  any  his  majesty's 
courts  in  fVeatminater,  or  elsewhere,  concerning  any  thing  by  any  of 
them  done  by  reason  <rf  any  of  their  offices  aforesaid,  and  all  other 
in  their  aide  or  assistance,  or  by  their  commandement,  &c.  they 
may  pleade  the  generall  issue,  and  give  the  speciall  matter  for  their 
excuse  or  justification  in  evidence. 

In  an  action  of  trespasse  or  other  suit  against  any  person  for  tak-  ss  B.  s.  cs.  f . 
ing  of  any  distresse  or  other  act  doing  by  force  of  the  commission 
of  sewers,  the  defendant  in  any  such  action  shall  and  may  make 
avowry,  conusance,  or  justification  generally,  that  it  was  done  by 
authority  of  the  commission  of  sewers  for  lotte  or  taxe  assessed  by 
that  commission,  &c.  and  the  plaintife  shall  reply  he  did  it  of  his 
owne  wrong  without  such  cause.  And  both  these  acts  were  made 
for  avoiding  of  prolixity  alad  captiousnesse  of  pleading,  tending  to 

the 


( 


^•[Seè  Note  24^1 


<POit.»f.bO 


'*  JudgemeniJinaV*  The  forme  whereof  yon  shall  sec  in  the 
last  Section  of  this  chapter. 

Que  terra  encounter  reason/*  Argumentum  ab  tnconvenienti. 
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J/TIT  saches,  monJUSj  fiu  en  hriefe 
JUj  de  droit,  après  ceo  que  les  quuUr 
^hieaUrs  omt  tsUe  le  grand  assise, 
dsnqnes  U  n'nd  pluis  grdnder  dday 
qm^en  itn  iritf  de  formedM,  après 
jceo  que  tes  parties  ssnt  a  issue^  &e» 
Xt  si  le  wise  soitjajfns  sur  le  baUaile^ 
donques  il  ad  meindre  delay. 


AND  know  (my  «onne)  that  in  a 
writ  of  rq^t,  after  the  foure 
knights  have  chosen  the  grand  as- 
sise, then  he  hath  no  greater  delay 
than  in  a  writ  offsrmedon,  after  the 
parties  be  at  issue,  &e.  And  if  the 
mise  be  joyned  upon  battaUe,  then 
hee  hath  lesser  delay. 


<5  1040 


\JTTAILB**   S6e  for  this  word  in  the  last  Section  of  this 
chapter. 


B 

"  Jmut,  yc.^   Or  demander,  which  is  an  issue  in  law. 


(Abu  ««,s0r.) 
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JTEM,  release  detouiU  droit,  &e. 
en  aseun  easeest  bone,  fait  a  ee- 
luy  que  est  sappose  tenant  en  ley,  eo- 
ment  que  il  n^adriens  en  Us  ienenmis. 
Sieome  en  prœeipe  quod  rcddat,  si  le 
tenant  aliéna  la  terre  pendant  le 
jbriefs,  ^pms  le  demaundant  rekssa 
a  luy  tout  sen  droit,  &c»  eel  release 
Jtsi  bone,  pur  ceo  que  il  est  suppose 
d^estre  tenant  per  le  suit  del  denan- 
dant,  et  uncore  il  n'ad  riens  en  la 
ierre  al  temps  de  rtieasefait. 


ALSO,  a  rdea«e  4»f  all  the  right, 
&c.  income  ease  is  good,  made 
to  him  which  is  suj^osed  tenant  in 
law,  albeit  he  hath  nothing  in  the 
tenements.  As  in  a  prceeipe  quod  red- 
dot,  if  the  tenant  alien  thciandhang- 
ing  the  writ,  and  after  the  demandant 
releaseth  to  him  all  his  .  ,  ^ 
right,  &c.  this  release  is  L284.  b.] 
good,  for  that  he  is  su[igposed  to  be 
tenant  by  the  suit  oCthe  demandairt, 
and  yet  hee  hath  nothing  in  the  land 
at  the  time  of  the  release  made. 


Sect  401. 


"wpj^mesmelemanmsrestsienpfa^' 
JjJ  cipe  quod  reddat  le  tenaiU 
vouehe,  el  U  vouiehee  entre  mlegar^ 
ratttie,siapres  ledeamndantrdessaal 
vouehu  tout  sfm  droits,  cm»  est  nssets 

hone. 


IN  the.  same  m%ntter  it  is  an  a  prie- 
eipe  quod  reddat  the  tenant  vouch, 
,aiid  the  vouchee  ienters.into  warran- 
ty, if  afteirwavdtthe  demandant  re- 
lease to  the  voneheeaU  hie  right^this 


IS 


•  t/c.  added  L-tud  M.  and  Qoh. 


0f  Releases. 


Sect  492.. 


hone,  pur  ceo  que  le  vouchee  après  ceo 
que  U  avoit  enter  m  le  garrantie,  est 
tenant  enley  al  demandant^  f  &c. 


is  good  enougb,  for  that  the  vouchee 
after  he  hat  h  entredinto  warranty,  is 
tenant  inlaw  to  the  demandant,  &e» 


H£R£  it  doth  appeare,  that  there  is  a  tenant  in  deed  and  a 
tenant  in  law,  and  Littleton  in  this  and  the  next  Section  put- 
teth  two  examples  of  tenants  in  law,  viz,  [A]  the  tenant  to  a,  fir aci/ie 
after  alienation,  and  of  the  vouchee,  whereof  somewhat  hath  been 
said  before. 

And  it  is  observable^  that  Littleton  saith,  that  in  both  cases  hee 
is  tenant  in  law  to  the  demandant,  and  yet  he  hath  nothing  in  the 
land-  And  therefore  if  after  the  vouchee  hath  entered  into  war- 
ranty, and  become  tenant  in  law,  an  ancestor  collaterall  of  the 
demandant  releaseth.  to  the  vouchee  with  warranty,  he  shall  not 
plead  this  against  the  demandant,  for  that  the  release  by  the 
estranger  is  voide,  which,  besides  the  authorities  before  vouched, 
appeareth  by  Littleton  himselfe  ;  •  for  he  saith,  that  he  is  tenant  in 
law  to  the  demandant,  whereby  he  excludeth  that  he  is  tenant  in 
respect  of  any  estranger. 

Sceh  447.  •  Vk  4mit8m.447; 
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J TEM^  quant  al  releases  dfactions, 
reals  et  personals^  il  est  iêsinf  ^  que 
ascuns  actions  sont  mixt  en  le  reaUyet 
en  Upersonaltic:  sicame  un  action  ée 
waste  sue  envers  tenant  a  terme  de  vie; 
eesl  action  est  j;.  en  le  reattie,  pur  ceo 
fuele  Ueu  wa;>te  serra  recover;  et 
aiLry  en  le  p^sonaltie^  pur  ceo  que 
MU  damages  serront  recovers  pur  le 
Il  tortious  wast  fait  per  le  tenant  ;  et 
fur  ceo  en  cest  action  U7i  rçleas 
factions  reals  est  bon  plee  en  barre^ 
et  issint  est  un  rekas  inactions  per- 
sonals. 


ALSO,  as  to  releases  of  actions, 
realls  and  personals,  it  is  thus. 
Some  actions  are  mixt  in  the  realty 
and  in  the  personalty  :  as  an  action 
of  "wast  sned  af^inst  tenant  for  life  ; 
this  action  is  in  the  realtie,  because 
the  place  wasted  shall  bee  recovered; 
and  also  in  the  personaltie,  because 
treble  damages  shall  bee  recovered 
for  the  wrottgfuU  waste  done  by  the 
tenant;  and  therefore  in  this  action 
a  release  of  actions  reals  is  a  good 
plea  in  barre,  and  so  is  a  release  of 
actions  personals. 


T^T'OTVf,  there  be  two  kind  of  actions,  tnz.  one  that  concern  the 
pleas  of  thccrowne,/i/(Zfi7acordnic,  or  filacita  crindnalia;  an- 
other that  concerne  common  pleas,  filacita  communia^  aeu  cvviUa» 
Of  that  which  concerneth  pleas  of  the  crowne,  Littleton  speaketh 
hereafter  in  this  chapter.  Of  actions  concerning  common  pleas, 
Littleton  speaketh  in  this  place.  And  these  are  threefold  (that  is 
to  say),  reall,  personall,  and  mixt.  Flacitorum  aliud  fiersonale^  aliud 
P  -  realCj  aliud  mixtum.  Or,  jictionum  quidam  sunt  in  rem, 

[285.  a. J  quadam  in  fiersonam,  et  guadam  mixtâs.  And  generally, 
«c/io  is  defined,  [i]  Actio  ni/iil  aliud  est  çuàm  jub  firoacquendi  inju^ 
dich  quod  eibi  debelur.  Or,  Action  n'est  auter  chose  que  loyall  de- 
mande de  son  droit. 

^nd 


OUui.fi.  l.ea.  1. 
Bract,  li.  3.  fib 
101.  Brit.  fo.  71. 
FIrt.  K.  1.  ea. 
15  16. 
Mir.  ea.  S.  $  I. 
Bract,  ub.  mp. 
Flet.lLl.ca.1. 
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f  Ue.  not  in  L.  and  M.  nor  Roh. 
t  «11  not  in  L.  and  M.  nor  Roh. 


I  tariiow  wait'-^iort  et  vast,  L.  and  M. 
and  Roh. 


toL.il. 
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Site,  sm 
Vide3taa.t. 

me4IB.3.S9,SS. 
(f  ■c^l.a.ios. 


<Croi  Oarw  in.) 


[Jt]  And  by  the  release  of  all  actions,  causés  of  action  be  releas- 
ed ;  but  within  a  submission  of  all  actioDS  to  arbitrement  causes  of 
action  are  not  contained. 

"  Tenant  fiur  vie.**  And  so  it  is  if  it  be  brought  ag;ainst  tenant 
for  yeares,  because  it  agreeth  with  the  reasdn  of  Littleton  here  ren- 
dred,  viz.  that  the  place  wasted  shall  be  recoxxred»  and  therefore 
soundeth  in  the  realty. 


14  B.  6.14. 

U  R.S.  Wait. 
9V.  14  R.  8.  14. 
t3ll.t. 
Br.  Wa«te. 
(f  B«|».7«.) 
ÇHof  118.) 


IIH.  0.4S. 

9E.4.M. 

14  B.  3.  72. 

IB  E.  3. 88. 

0II.6«S0. 

(7  Km.  77.  80.  a.) 

<8id.6l.  Hob.S».) 


S  H.  4.  SS. 
•  E.S.brMfelCr7. 
(Ant.  «3.  b. 
Flo.  18.  h,y 
34  H.  0.10. 
9  B.  4. 39. 
14  H.  7. 31. 
18  K.  3.  Stipe 
fiieiaslO. 
(Wm.  Jinet  Slf . 
Cro.  Car.  171. 
5  Rep.  48.  b.) 


"  jiuxy  en  le  fier^onaUie^fter  ceo  que  treble  damages  %erra  reeo- 
verê"  which  doe  sound  in  the  personaltie.  Wherefore  Littleton 
concludeth,  that  in  iin  action  mixt  a  release  of  all  actions  reals  is  a 
good  barre,  and  so  is  a  release  of  all  actions  personals. 

And  here  is  to  be  observed  a  diversity  betweene  the  act  of  the 
party,  and  an  act  in  law  ;  for  a  man  by  his  owne  act  cannot  alter 
the  nature  of  his  action  ;  and  therefore  if  the  lessee  for  life  or  les- 
see for  yeares  doe  waste,  now  is  an  action  of  waste  given  to  the  les- 
sor, wherein  he  shall  recover  two  things,  viz.  the  place  wasted,  and 
treble  damages  :  in  this  case  if  the  lessor  release  all  actions  reaDs, 
he  shall  not  have  an  action  of  waste  in  the  personalty  only;  and  if 
he  release  all  actions  personals,  he  shall  not  have  an  action  of  waste 
in  the  realty  only. 

[/]  And  so  it  is  if  the  lessee  doth  waste,  and  after  surrendrcth  to 
the  lessor  his  estate,  and  the  lessor  accept  thereof,  the  lessor  shall  not 
have  an  action  of  waste. 

But  by  act  in  law  the  nature  of  the  action  may  be  changed  ;  as  if 
a  man  make  a  lease  fiur  terme  (Pouter  vr>,  and  the  lessee  doth  waste, 
and  then  cesty  que  vie  dyeth,  an  action  of  waste  shall  lye  for  dama- 
ges only,  because  the  other  is  determined  by  act  in  law. 

And  againe,  hereupon  b  another  diversity  to  be  observed,  that  in 
case  when  an  action  is  well  begun,  and  part  of  the  action  detéhninetli 
by  act  in  law,  and  yet  the  like  action  for  the  residue  is  given,  there 
the  writ  shall  not  abate,  but  proceed.  But  where  by  the  determi- 
nation of  part  the  like  action  rem  aine  th  not  for  the  residue,  there 
the  action  well  commenced  shall  abate.  As  if  an  action  of  waste 
be  brought  against  tenant  fiur  terme  (Tauter  and  hanging  the 
-writ  ceêty  que  vie  dyeth,  the  writ  shall  not  abate,  but  the  plaintife 
shall  recover  damages  only,  because  if  cesty  que  vie  had  died  before 
any  action  brought,  the  lessor  might  have  an  action  of  waste  for 
the  damages.  So  if  aa  ejectione  Jinme  be  brought,  and  the  terme 
incurrcth  hanging  the  action,  yet  the  action  shall  proceed  for  da- 
mages only,  because  an  ejectione  doth  lye  after  the  terme  for 
damages  only.  Bue  if  tenant  fier  outer  vie  bring  an  assise,  and 
eeoty  que  vie  dyeth  hanging  the  writ,  albeit  the  writ  were  well 
commenced,  yet  the  writ  shall  abate,  because  no  assise  can  be  main- 
tainable for  damages  only. 

So  if  an  action  of  waste  be  brought  by  baron  and  fern  in  re- 
mainder, in  especiall  tayle,  and  hanging  the  writ  the  wife  (tietli 
without  issue,  Uie  writ  shall  abate,  because  every  kind  of  action  of 
waste  must  be  ad  exheredationem. 

If  a  writ  of  annuity  be  bi*ought,  and  the  annuity  determineth 
hanging  the  writ,  the  writ  £aileth  for  ever,  because  no  like  action 
can  be  maintained  for  the  arrérages  only,  but  for  the  annuity  and 
arrérages» 

But 


But  where  damages  only  are  to  be  recovered,  there  albeit  by  act 
in  law  the  like  actioo  lyeth  not  afterwards,  yet  the  action  well  com- 
menced shall  proceed  ;  [m]  as  if  a  conspiracy  be  brought  against  ^J^^** 
twob  and  one  of  them  dyeth  hanging  the  writ,  it  shall  proceed.  is  e.  4.  l 

And  in  an  assise  of  novel  dUaeiain^  a  writ  of  annuity,  fuare  im-  («ÎJ^.^^J^ 

pedity  and  other  mixt  actions,  (1)  a  release  of  actions  reals  is  a  good  iti.  s.o.)' 

plea,  and  so  it  n  of  a  release  of  actions  personals.  i^y^vtitia.^' 

s  H.  4.  13. 

9H.0bf7*  Mo.]33.eoiitrt0  30  H.  4  Bam  SO.  (S RolL  Abr.  411.  SCo.0e.a.  Aiit.197.liO 

But  if  three  joy ntenants  be  disseised,  and  they  arraigne  an  assise, 
and  one  of  tliem  release  to  the  disseisor  all  actions  personals,  this 
shall  barre  him,  but  it  shall  not  barre  the  other  plaintife  ;  for  hav- 
ing regard  to  them  the  realty  shall  bee  preferred,  et  omne  majus 

trahit  ad  se  minus  dignum,    [n]  And  in  a  writ  of  ward  brought  by  £jJ2Lît  ^ 

two^  the  release  of  the  one  shall  not  grieve  the  other,  but  shall  enure  45  b.  s!ibL  s. 

to  his  benefit,  for  he  shall  reco\  er  the  whole  ward,  and  hold  his  a  ô/îs-î 

companion  out.  (Po^     47.  Wi.) 

But  here  a  diversity  is  to  be  observed  betweene  reall  actions  èontnO    '  ' 
rofl<  K  T  ^^c^^***  damages  are  to  bee  recovered  at  the  common 
|_2o5»     J  1^^^             assise,  &c.  and  reall  actions  where  damages 
are  not  to  be  recovered  by  the  common  law,  but  are  given  by  the 

[0]  statute*  for  there  a  release  of  all  actions  personals  is  no  barre,  |j^,j^Jj!JJJ***'*' 

as  in  the  writ  of  dower,  entrie  sur  disseisin  in  le  fier^  i^c.  tnord'anc\  gIoc  cap.  1. 


*  Sect*  493*  f5  B«p*97.) 

|r7|Tcit  quare  impedit,  unreUas  \  ND  in  a  guare  impedit  a  release 

Jjj  d*ajetion8  personals  est  bane  jLX^of  actions  personals  is  a  ^od 

fUey  et  issmt  est  un  release  d*acHons  plea,  and  so  is  a  release  of  actions 

nab,  per  Martin,  quod  fait  eon-  reals,  per  JtCartin,  quod  f  tut  eonees- 

Hill.  9  H.  6.  B7.  sum.  HUL  9  H.  6.  fol  57. 


THIS  is  an  addition  to  Littleton^  which  although  it  be  law,  and    Sj^^;*?;.  |>, 
the  booke  truly  cited,  yet  I  passe  it  over.   But  yet  note  by 
the  way,  that  a  release  of  actions  personals  is  also  a  good  barre  in  a  . 
quare  smfiedit^  because  it  is  an  action  mixt 


Sect  494. 


ETmesmelemanerestenassiseieao' 
Tel  itiMemnjfureeoqueUestmixt 
tà  ie  reaUie  et  en  le  personalty.  Mes 
si  un  tiel  assise  soit  arraigne  enter 

U 


IN  the  same  manner  it  is  in  an  as- 
sise of  novel  iisseisin^  tor  that  it 
is  mixt  in  the  realtie  and  in  the  per- 
sonaltie.   But  if  suc^  an  assise  bee 

arraigned 


*  This  Section  is  npt  in  L.  ai^  M.  nor  Roh. 


CI)  tS^eîfôtc  246.3 


JUb-  3.   Cap.  8.  QfRclbiscs-  Sect,  495L 

It  âisBdsar  d  U  tenafd^  It  disseisor  arraigned  against  the  disseisor  and 

Uenpoitfledeunrdeasd^actiansper*  the  tenant,  the  disseisor  may  well 

sonals  pur  harrer  Vassise  mes  nemy  plead  a  release  of  actions  personals 

uu  rdtas  d'actions  rrob,  ear  nul  to  barre  the  assise,  but  not  a  release 

pledera  releas    actions  reals  en  as-  of  actions  reals,  for  none  shall  plead 

siseforsquc  U  tenant»  a  release  of  actions  reals  in  an  assise 

but  the  tenant. 

^M.  303.  V.)        **Tr  E  dUseitor  bien  fioit  fileder^  ^c." 

K  lUA  Sep.  g  J  jiota^  every  man  shall  plead  such  pleas  as  arc  prqper  for 

(Am.  ISO.  V.)  him,  and  apt  for  his  defence  to  be  pleaded.  [^]  Âs  a  disseisor  that 
{Su  ^«ff-  nothing  in  the  land  may  pleade  a  release  of  actions  personals, 

ilB.s.s.*as,i4.  because  damages  are  to  be  recovered  against  him,  and  therefore 
for  his  defence  hee  may  plead  it  ;  but  a  release  of  actions  reals  he 
cannot  plead  (1),  because  he  hath  no  estate  in  the  land,  and  none 
shall  plead  a  release  of  actions  reals  in  an  assise,  but  the  tenant  x£ 
the  land*  Et  He  de  cétteriw.  But  the  tenant  in  an  asâse  shall 
plead  a  release  of  actions  personals  to  the  disseisor,  for  that  plea 
proveth  that  the  plaintife  hath  no  cause  of  action  against  him. 

  SH.7.34.     SB.  1.14.    SSH.«.tl,SO.     lH.7.34.    17  S. 3. 81.     3tlI.0.U.V.  ITAASS. 

Sa.7.  U.   UK.!.  13,14.  44E.3.U.  46B.3.U.  16B.4.11.    t4E.3.34.    4B.4.18.     7H.4.34.  tB.S. 
CBaB^MBt4.  33&3.  qiwieiaVbig4.  (8 Rep. Ml.  b.)  ^c«t.978.)  l3H.4.S.a.  (7Bep.S0.a.) 

(Sect.  47V)  If  the  disseisee  release  to  the  disseisor  all  actions  reals,  and  the 

disseisor  maketh  afeoflfement  in  fee,  and  an  assise  is  brought  against 
them,  the  fec^e  shall  not  plead  the  release  to  the  disseisor,  for 

(10  Bep.  n.  that  he  is  not  privie  to  the  release,  for  a  release  of  actions  shall  only 
extend  to  privies. 

If  a  disseisor  make  a  lease  for  life,  the  remainder  .in  fee,  and  the 
disseisee  release  all  actions  to  the  tenant  for  life,  after  the  death  of 
tenant  for  life,  he  in  the  remainder  shall  not  plead  the  said  release. 

If  the  disseisee  release  all  actions  to  the  disseisor,  and  die,  this 
doth  barre  him  but  for  his  life,  for  after  his  decease  his  heire  shall 

triwa.  &  S3,  â.    have  an  acdon  [r],  as  some  have  said.   And  hereby  may  appeare  a 

(8  Sep.  lis.)  manifest  diversity  between  a  release  of  a  right,  and  a  releaise  of 
actions. 


(8Bep.X4P.)  ^^^^ 

JTEM^  en  tiels  attions  reals  que 
emitnt  d'estre  sue  envers  le  tenant 
del  franktenement^  si  le  tenant  ad  un 
releas  de  actions  reals  del  demandant 
fait  a  luy  devant  le  hriefe  purchase^ 
et  il  pïeie  ceo,  il  est  bon  plee  pur  le 
demandant  a  dire^que  celuyqttepleda 
le  plee  n^avoit  rien  en  le  franktene- 

ment 


495-  [286-  a.] 

ALSO,  in  such  actions  reals 
vhich  ought  to  bee  sued  against 
the  tenant  of  the  freehold,  if  the  te- 
nant hath  a  release  of  actions  reals 
from  the  demandant  made  unto  him 
before  the  writ  purchased,  and  he 
plead  this,  it  is  a  good  plea  for  the 
demandant  to  say,  that  hec  which 


(l)-[Scc,Notc,34?.] 


Of  RelSSscs? 


Sect 


mtnt  al  temps  Ad  reUas^  fait^  ear  plead  the.  plea  had  nothing  in  the 
aâanque  il  n^avoU  cause  d'aver  ascun  freehold  at  the  time  of  the  release 
mcHon  real  emers  luy.  made,  for  then  he  had  no  eause  to 

haye  an  aetion  reall  against  him. 

THIS  is  evident  enough  by  that  which  hath  beene  said,  that  a   (»  B«^ln•  W 
release  of  all  actions  reals  must  bee  made  to  him  that  is  tenant 
of  the  land,  because  a  reall  action  must  be  brought  against  such  a 
tenant. 


Sect.  496. 


r EMj  en  tid  cos  au  home  poet  A  LSO,  in  sueh  ease  where  a  man 

enter  en  terres  ou  tenements^  et  J\  may  enter  into  lands  or  tene- 

auxy  poit  aver  un  aetion  real  de  ceo,  ments,  and  also  may  have  an  aetion 

que  est  done  per  la  ley  envers  le  te-  reall  for  this,  whieh  is  giyen  by  the 

nant*  ;  si  en  cest  ease  le  demandant  law  against  the  tenant  ;  if  in  this  ease 

rdessa  al  tenant  touts  maners  de  ais-  the  demandant  releaseth  to  the  te- 

Hons  reals^  uneore  ceo  ne  toile  U  de-  nant  all  manor  of  actions  resds,  yet 

mandant  de  son  enirie,  mes  le  de-  this  shall  not  take  the  demandbant 

mandaiU  Irien  poit  enter  nient  eon-  from  his  entrie,  butthedemaundant 

iristeant  tiel  rdeas,  pur  eeo  que  nul  may  well  enter  notwithstanding  such 

chose  est  reiesseforsque  Vaction^  &c,  release,  for  that  nothing  i^  released 

but  the  aetion,  &c. 

««  jno ET  enter:'   Here  it  appearcth,  that  where  a  man  may  («Rep-W 

enter,  a  release  of  all  actions  doth  not  barre  him  of  his  right, 
because  he  hath  another  remedy,  viz.  to  enter.     And  this  is 
agreeable  with  the  authoritie  of  our  [«]  bookes.    But  where  his  [Ç^^'^^' 
entry  is  not  lawful,  there  a  release  of  all  actions  is  by  consequence   35.  '  '  ^ 
a  barre  of  his  right,  because  he  hath  released  the  mean  whereby 
he  might  recover  his  right    As  if  the  disseisee  release  all  actions  to 
the  heire  of  the  disseisor,  which  is  in  by  discent,  he  hath  no  remedy 
to  recover  the  land  ;  but  yet  the  disseiseie  hath  a  right,  for  that  hee 
hath  released  his  action,  and  not  his  right,  as  shall  be  said  hereafter 
in  the  chapter  of  Remitter  in  his  proper  place.   If  the  heire  of 
the  disseisor  make  a  feoffment  in  fee  to  two,  and  the  disseisee  re- 
leaseth to  one  of^the  feoffees  all  actions,  and  he  dieth,  the  survivour 
shall  not  plead  this  release  for  the  causes  abovesaid.   And  hereby 
also  again  appeareth  another  diversity  betweene  a  release  of  a  right, 
and  a  release  of  actioilfe. 
Togo      -1  It  is  to  be  observed,  when  a  man  hath  severall  remedies  ^^'^'^ 
L      *    *->  for  one  and  the  selfe  same  thing,  be  it  reall,  personall,  or   30  e.  s.  19.  o. 
mixt,  albeit  he  releaseth  one  of  his  remedies,  he  may  use  the  other,  ^î^7'.^^u 

7ILfi.O.  * 


&c.  added^L.  and  M.  and  Boh. 


Sect. 


LUau3.   Cap.  8.  OS  Rtb^sc^  Sect,  497,  498. 


^^^'^  Sect.  4§7. 

^J^JfTrntme  lemaner      de  choses  TN  the  same  manner  is  it  of  things 

JCji,  pamnais.;  skme  horn  atort  X  personall;  as  if  a  man  by  wrong 

frent  mes  ïnens^  si  jeo  reUssa  a  lujf  take  awi^  my  goofds,  if  I  release  to 

t<nUs  actions  personals^  umeore  jeo  him  all  actions  peirsonals,  yet  I  m^ay 

puisse  per  U  ley  prender  mes  bkns  by  the  law  take  my  goods  out  of  bis 

hors  de  son  possession.  possession. 

This  of  it  selfe  is  evident.  s 


Sect.  498. 

fkVXTy  H  jeo  ay*  aseim  cause  A  L80,  if  I  have  any  eanse  to 

sQl  <^i»Ur  Me^ikiteMnti^deineg  xV.   have  a  writ  of  detinue  of  my 

Umo  ters  un  auUr^  cornent  fuejeore^  goods  against  another,  albeit  that  I 

Itssa  a  luy  touts  actions  personats^  rdease  to  him  all  aetions  personals, 

wneorejeo  puisse  ^  per  le  ley  prendre  yet  I  may  by  the  law  take  my  goods 

flies  Wen  hors  de  son  possession^  pur  out  of  his  possession,  beeanse  no 

eeoftts  itiil  droit  de  les  tiens  est  rdûsse  right  of  the  goofis,  is  released  to  him, 

a  Jaiy^  nm  solmtnJt  Vaelion^  &€.  but  only  tiie  aetion,  &e. 


(10  Rep.  110. b.  Jj  n^<^o, because  detinet  is  theprincipall  word  in  the  writ.  And 

^ttviLKb.  10.  lyeth  where  any  man  comes  to  goods  eyther  by  delivery,  or  by 

cap.  19.  finding.    In  this  writ  the  plaintife  shall  recover  the  thing  detained, 

0  *Ro2*i£r.^  and  therefore  it  must  be  so  certaine  as  it  may  be  knowne,  and  for 

ARoiLAbr  cause  it  lyeth  not  for  mony  out  of  a  bagge,  or  chest;  and  so 

Mff.)       '  of  come  out  of  a  sacke,  and  the  like,  these  cannot  be  knowne  from 

goet.nft.is4,  other.  [/]    A  man  shall  have  an  action  of  detinue  of  charters 

41 E.  s.  s.  which  concern  the  inheritance  of  his  land  if  hee  know  the  cer* 

K«Jo**  tabty  of  them,  and  what  land  they  concerne,  or  if  they  be  in  bagge* 

sli^i^^u.  sealed,  or  chest  locked,  though  he  knoweth  not  the  certainty  of 

s».*si*B.s.  88.  them:  and  it  is  good  pdicie  (if  possibly  he  can)  in  that  case  to 

so'h.V^I  declare  of  one  charter  in  especiall,  [m]  and  then  the  defendant 

9ILA.18.  shaU  not  wage  his  law.  [x]    An  action  of  detinue  for  charters  doth 

Ç.îi!î.*M«!)''^  sound  in  the  realty,  for  therein  summons  and  severance  lyeth  ;  and 

fttiîo%.'fi.'Mb  detinue  of  goods  a  capias  doth  lye;  but  for  charters  in  speciall 

niLo.  1.  a  capiaa  lyeth  not,  and  yet  a  release  of  actions  personals  in  a  writ 

14  H.  Î  u,  84.  t7.  ^  detinue  of  charters  is  a  good  bare, 

■]80H.6.4#.  19  E.  S.  Sevennoo  U.  SlB.).ib.S8.  48E.S.1S.  40B.3.tS.  (10Bcp.t9i.)  (Doet.  Pkulli^ 


*  a$cun  not  in  L.  and  M.  nor  Roh.  f  per  le  ley  not  in  I*  and  M.  nor  Boh. 


Sect. 


Lib.  3.  Of  Releases.  Sect.  499. 


Sect.  499. 


JTEJtt^  si  home  soit  dîêsdsie^  et  le 
disseisor  fait  feoffment  a  divers 
persons  a  son  use  \j  et  le  disseisor  con- 
imtkiliiiefit  frist  les  profits^  &c.  et  le 
iÛMtiiee  relessa  a  luy  touts  actions 
reals  J  et  puis  U  smst  vers  Iny  hreve 
f  entre  en  wUure  d^  assise  per  cause  de 
le  stahUCy  pur  eee  que  Uprtnt  les  pro- 
fiiSy  &Cm  Qu»re,  eoment  le  disseisor 
iefra  aide  per  le  dit  rdeas  ;  car  sHl 
voile  pleder  le  releas  generalment^ 
ianqves  demandant  poit  dtr«,  queil 
n*amrit  riens  eu  le  framlUenement  al 
temps  del  releas  fait;  et  s^U  pleda 
rdeasgpeeialmenty  donqnes  il  eovient  * 
eonnstre  un  disseisin,  el  donques  pait 
k  denutndant  enter  en  le  terre,  &c.  per 
son  eonusàns  de  le  diseetâtn,  0c.  mes 
peradfventure  per  eépeeial  pleader 
U  luy  poit  barrer  de  Vaetien  f  que  il 
suisty  &e.  eoment  le  demandant  poit 
enter. 


ALSO,  if  a  man  be  disseised,  and 
the  disseisor  maketh  a  feoffment 
to  divers  persons  to  his  nse,  and  the 
disseisor  continually  taheth  the  pro- 
fits, &c.  and  the  disseisee  release  to 
him  all  actions  reals,  and  after  hee 
sueth  against  him  a  writ  of  entrie  in 
nature  of  an  assise  by  reason  of  the 
statute,  because  hee  taiketh  the  pro- 
fits, &c.  ^ifcere,  how  the  disseisor 
idiall  bee  ayded  by  the  said  release  ; 
for  if  hee  will  plead  the  release  ge- 
nerally, then  the  demandant  may  say, 
that  hee  had  nothing  in  the  free- 
hold at  the  time  of  the  release  made; 
and  if  hee  plead  the  release  specially, 
then  he  must  acknowledge  a  dissei- 
sin, and  then  may  the  demandant 
enter  into  the  land,  &c.  by  his  ae- 
knowledg;ment  of  the  disseisin,  &o. 
but  peradventure  by  speciall  plead- 
ing he  may  barre  him  of  the  action 
which  he  sueth,  &o.  though  the 
demandant  may  enter. 


jnER  cause  del  statute,"   That  is  to  say,  the  statute  o£  4  H. 
CO.  r.and  11  H.  6.  ra.4. 

"  Car  «*i7  voet  pleder  le  ^release  generàlmentJ*  Here  it  appearetli, 
r-Q^y         that  when  the  statute  had  giveirUie  action  reall  against  the 
l^^o  r  •  a.  J  peinor  of  the  profits,  it  enableth  him  tm  take  and  pleade  a 
release  of  all  actions  reals,  and  yét  he  hath  neither  ju8  in  rr,  nor  ju% 
ad  rem,  which  pdnt  is  worthy  of  observation  for  tnanifestation  of  the 
equity  of  the  law. 

DonqueB  il  cortnent  eonuttre  un  diwdtinj  Ufc**  In  a  writ  of 
dower  the  tenant  pleaded  that  before  the  writ  purchased  ji.  was 
seised  of  the  land,  &c.  untill  by  the  tenant  himselie  hee  was  dis- 
seised, and  that  hanging  the  writ  jf,  recovered  against  him,  &c. 
judgment  of  the  writ,  and  adjudged  a  good  plea,  in  which  plea  the 
tenant  confessed  a  disseisin  in  himseife. 


(8  Rep.  ISO.) 
15  E.  4.  4.  b. 
(Doc.  Pla.  343.) 


"  Dcnçueê  fiait  le  demandant  enter"  So  might  hee  have  done  in 
this  case  that  Littleton  putteth,  albeit  the  tenant  confessed  no  dis- 
seism.  And  therefore  it  is  no  prejudice  to  the  tenant  to  confesse  a 
disseisin  in  hiinselfe,  &c.  and  then,  as  Littleton  here  holdeth,  the 
dctioQ  shall  be  barred. 

But 


i  added  L.  and  M.  and  Roh.  t  que  il  tuUt^  &c.  ttot  in  L.  and  M. 
'  tie  added  in  L.  and  M.  and  Roh.   nor  Rob. 


tàb.  Sr.   Cap.  B. 


or  Rdeilsfej^ 


SeetSQO* 


55i  .  reader  is  to  observe,  that  now  by  the  statute  of  37  H.  8. 

S7iLt.e.io.        iafa,  10,  which  execute  the  possession  to  the  use,  all  the  statutes 
against  cesty  que  ubc^  or  pernor  of  the  profits,  have  lost  their  force. 


Sect.  500. 


iTEM^9i  hamt  svist  appeale  it 
fdany  Ad  mort  son  aneester  envers 
un  autety  cornent  que  Vappellant  rf- 
lessa  al  defendant  touts  maners  d^ae- 
tions  reals  et  personals,  eeo  ne  aidera 
my  le  dtfendant,  pur  eeo  que  eest  ap- 
pmle  n'^est  pas  action  real,  entant  que 
Vappellant  ne  reeovera  aseun  reaUie 
en  tiel  appeale:  ne  tiel  appeale  n-esi  pas 
action  personal,  en  tant  que  le  tort 
fuit  fait  a  sou  oMneestor,  ft  nemy  a 
luy.  Mes  s'il  relessa  a  le  dtfendant 
touts  manners  actions,  donque  il  serra 
bone  barre  en  appeale*  Et  issint  home 
poit  veyer  qiu  rdease  de  touts  maners 
d^actions  est  mdior  que  releas  de 
actions  reals  et  personals,  &c. 


ALSO,  if  a  man  sue  an  appeale  of 
felony  of  the  death  of  his  as- 
cester  against  another,  thoush  the 
appellant  release  to  the  defenwmt  all 
manner  of  actions  reall  and  person- 
all,  this  shall  not  aide  the  defendant^ 
for  that  this  appeale  is  not  an  aetion 
reall,  in  as  mueh  as  the  appellant 
shall  not  reeover  any  realtie  in  sneh 
appeale  :  neither  is  sneh  appeale  an 
action  personall,  in  as  mueh  as  the 
wrong  was  done  to  his  ancestor,  and 
not  to  him.  But  if  he  release  to  the 
defendant  all  manner  of  actions, 
then  it  shal  be  a  good  barre  in  an 
appeale.  And  so  a  man  may  see 
thata  release  of  all  manner  of  actions 
is  better  than  a  release  of  actions 
reals  and  personals,  &c. 


[o]  Bneu  th.  i 
fob  101.  U. 


rnVtecfib.!. 
m,  IS. 
rc}Mir.ea.l. 


67.  Bmeclib.3. 
foi  137. 

Biit.  CA.  »,  S3. 
Vfetli  1. 
31,32,39. 
(4lLep.  3P.) 
(3  Inst.  Ul.) 
tyjOksriLfib. 
7.M|N0.etlib. 
14*  ou  l.etS. 


OUR  author  having  spoken  of  common  pleas,  now  treateth  of 
certûne  pleas  criminaU,  or  pleas  of  the  crowne»  whereof  it  is 
said,  [a]  Item^  criminaHum  aHa  majora^  aUa  minora^  aHa  maxima^ 
êccundum  criminum  quanHtatem  ;  êunt  enim  crinUna  majora  et  di- 
euntur  caftitalia  ed  qudd  uUimum  inducunt  êufiJtUcium^l^c.  ASnora 
ver 6,  quét /uMtigationem  inducunt ^  vel  flécnam  pUloraUm^  vel  tumr 
boralenij  vel  carceriê  incluticnem,  8cc 

[6]  CriminaHum  qtutdam  aententiaUter  mortem  indu-  r^^pj  « 
cunt^  quddamverè  minimè»  [c]  De  pèche  e%t  brief e  dtvi-  L'^*'  '*  J 
•fon,  cor  e%t  mortal  ou  venial  tolonque  ceo  que  aflfiiert  e»  fudncB. 
And  that  crime  is  called  mortall  or  corporall  :  mortall,  because  it 
deserveth  death  ;  and  such  crimes  are  called  veniall,  as  may  be 
redeemed  or  satisfied  by  some  other  punishment  than  by  death. 

Jlfifieale  de  félonie.^*  {x\  Aftfiellum  signifieth  accumitio^  an  ac- 
cusation, and  theref6re  to  appeale  a  man  is  as  much  as  to  accuse 
him  ;  and  in  [y]  ancient  bookes  he  that  doth  appeale  b  called  ac- 
cusa tor,  and  is  peculiarly  in  legall  signification  applyed  to  appeales 
of  three  sorts.  First,  of  wrong  to  his  ancestor,  whose  heire  male 
be  is,  and  that  is  onely  of  death,  whereof  our  author  here  speak- 
eth.  The  second  is  of  wrong  to  the  husband,  and  is  by  tlie  wife 
only  of  the  death  of  her  husband  to  be  prosecuted.  The  third  is  of 
wrongs  done  to  the  appellants  themselves,  as  robbery,  rape,  and 
mayhem.  The  word  afifiellum  is  derived  of  afifieller,  to  call,  because 
ùfipjellanè  vocat  reum  in  judicium^  he  calleth  the  defendant  to  judge- 
ment, and  the  plaintife  is  called  the  appellant. 

"  Jfi/ieaie,** 


Lib.  S. 


Of  Releases. 


Sect  sei 


**  Appealed  ApfiettsHêy  is  a  removiog  of  a  cause  in  any  eccle- 
siastical court  to  a  superior  ;  but  of  this  there  needeth  no  speech  in 
this  place. 


De  mort**  Appeale  of  death  is  of  two  sorts,  of  murder  and  of  ^4  j^^g^  ^  ^ 
homicide.  Murder  is  when  one  is  slaine  with  a  man's  will,  and  *  Im  «7^ 
with  malice  prepensed  or  forethought.  Homicide,  as  it  is  legally 
taken,  is  when  one  is  slaine  with  a  man's  wUl,  but  not  with  malice 
prepensed.  Chance-medly,  or  ficr  infortunium^  b  when  one  is 
slaine  casually,  and  by  misadventure,  without  the  will  of  him  that 
doth  the  act,  whereupon  death  insueth  ;  but  of  this  no  appeale  doth 
lye.    Murder  commeth  of  the  Saxon  word  mordreu. 

Were  is  an  old  Saxon  word  sometime  written  vera,  and  signi- 
fieth  the  price  of  the  life  of  a  man,  eatimatio  cafiitis^  that  is,  so  much 
as  one  paid  for  the  killing  of  a  man  ;  by  which  it  appeareth,  that 
such  government  was  in  those  dayes,  as  slaughters  of  men  were 
most  rarely  committed,  as  master  Lombard  collecteth.  And  you 
shall  not  reade  of  any  insurrection  or  rebellion  before  the  Conquest, 
when  the  view  of  frankpledge  and  other  ancient  lawes  of  this 
rcalme  were  in  their  right  use. 

•«  JMee  ê*U  release  al  defendant  toute  manner  a  d^actione^  t/c."  And  mn,a, 
the  reason  is,  for  that  then  all  actions,  as  well  criminall  as  reall,  .  (D^<i>» 
personall  and  mixt,  be  released.  But  a  release  of  all  actions  reall 
and  personall  cannot  barre  an  appeale  of  death,  because  that  release 
extendeth  to  common  or  civil  actions,  and  not  to  actions  crimi- 
nall :  but  releases  of  all  actions  criminall  or  mortall,  or  concerning 
pleas  of  the  crowne,  are  good  barres  in  an  appeale  of  death,  and  eo 
the  C^^cJ  in  the  end  of  the  Section  is  well  explained. 


[288.  a.] 


Sect.  501. 


JTKMy  en  appeale  ie  robbeiie,  ri 
k  defendant  voUe  pieader  un  re- 
yuue  de  VofpdlanJt  de  tirais  actions 
persanalSy  ceo  semble  ntd  pUe  ;  car 
action  de  Vappeale^  lou  V appellee 
aura  judgement  de  mort,  fife,  est  pluis 
bimtt  que  action  personal  est,  et  n'est 
pas  properment  dit  action  personal  : 
ttpir  ceo  ri  le  defendant  voiloit  plead 
m  release  del  appdlant  de  barrer  luy 
i^appeale,  en  eest  case  U  covient  d*aver 
fin  release  de  touts  manners  *  d'ap- 
pealSj  ou  touts  manners  d^acHons, 
eome  U  semble^  &e. 


ALSO,  in  an  appeale  of  robbe* 
rie,  if  the  defeiuiant  will  plead  a 
release  of  the  appellant  of  all  actions 
personals,  this  seemeth  no  plea  ;  fbr 
an  action  of  appeal  where  the  appel- 
lee shall  have  jud^ent  of  death,  &o. 
is  higher  than  action  personall  is, 
and  18  not  properly  called  an  action 
personall;  and  there  if  the  defendant 
will  plead  a  release  of  the  appellant 
to  barre  him  of  the  appeale,  in  this 
case  hee  must  have  a  release  of  alt 
manner  of  appoales,  or  all  mamer  of 
actions,  as  it  seemeth,  &c* 


"nOBBERIE.**  Roborioy  properly  is  when  there  is  a  feloni-  »Aii.W. 
id  ous  taking  away  of  a  man's  goods  from  his  person  :  and  it Js 
*ed  robbery,  because  the  goods  are  taken  as  it  were  de  la  tobe. 


Vol  il 
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Sect.  502,  503. 


w.i.  mp.  ».  from  the  robe,  that  is,  from  the  person  ;  but  sometinies  it  is  taken 
in  a  larger  sense. 

ëy^.  «Icm.  "  J^i^^*^'^^     '«or/,         By  this  (^c.)  is  implycd  appealcs 

Ctar.iSL;  of  rape,  oif  arson  or  burning,  of  felony  or  larceny,  for  therein  also  is 

judgment  of  death,  and  are  within  our  author's  reason. 

T.  SMI.  IN,  ii  Come  U  aembie,  i^c.**    It  is  to  be  understood,  that,  first,  a  re- 

lease of  all  actions  criminal],  mortall,  or  concerning  pleas  of  the 
crowne  ;  secondly,  a  release  of  all  actions  generally  ;  thirdly,  a  re- 

(Pm.  a»i.k}  lease  of  all  appeales  ;  and  lastly,  a  release  of  all  demands,  are  good 
barres  in  all  these  kinds  of  appeales. 


Sect.  502. 


1|^£S  en  appeale  it  maihm  un 
WfJL  release  de  touts  manners  d*ac- 
tisne  personals  est  hone  plee  e»  frarre, 
purceoqueen  tid  action  U  ne  recore- 
raforsque  damages^  (Sc. 


BTTT  in  appeale  of  mayhem  a  re- 
lease of  all  manner  of  actions 
personals  is  a  good  plea  in  barre, 
for  that  in  such  an  action  hee  shall 
recover  nothing  but  damages. 


GlUbU.  u. 
«l.7.Bimct.lik 
STrMt.  S. 
«l.S4.Biiufti^ 

Sianr.PI.  C«r. 

(3  Iwc  lit. 
4Rep*4S.«, 

St  B.3.M. 
S  H.4.S1. 


{Au.  1S7.  a. 
»  Rip.  IS.) 


•*  TÊjÊTJYHEM**  mahemium^  membri  muHlatio^  op  obtrun^tio^ 
mWm  commeth  of  the  French  word  mebaigne^  and  ûgnifîeth  a 
corporall  huit,  whereby  hee  loseth  a  member,  by  reason  whereof  hee 
is  {esse  able  to  fight;  as  by  putting  out  his  eye,  beating  out  his  fore- 
teeth, bi'eaking  his  skull,  striking  off  his  arme,  hand,  or  finger,  cut- 
ting off  his  legge  or  foot,  or  whereby  he  loseth  the  use  of  any  of 
his  said  members.  . 


«  Damage»,  l^'c."   Vide  Sect.  174, 

Release  de  touta  mannera  action»  fteraonal»  eat  bone  filea,  Iste** 
And  the  reason  is,  for  that  every  action  wherein  damages  only  are 
recovered  by  the  plaintife,  is  in  law  taken  for  an  action  personaU. 


Sect.  503. 


[288.  b.] 


/TEMj  si  home  soit  utlage  en  ac- 
tion personal  per  procts  sur  le  ori- 
ginal^ et  port  breve  error  y  si  celuy  a 
que  suit  il  fuit  utlage^  voik  pleader 
envers  luy  un  rekas  de  touts  manners 
d'actions  per^onab,  ceo  semble  nul 
plee;  car  per  le  dit  action  il  ne  reco- 
vera  rien  en  personaltk/orsque  tant- 
salement  de  reverser  k  utlagark  :  mes 
un  release  de  brief e  error  est  bone 
plea. 


ALSO,  if  a  man  bee  outlawed  in 
an  action  personal!  by  prooesse 
upon  the  original!,  and  bringeth  a 
writ  of  eri*our,  if  he  at  whose  suit  he 
was  outlawed  will  pleade  against 
him  a  release  of  all  manner  of  actions 
personals^  this  seemeth  no  plea  ;  for 
by  the  said  action  hee  shall  reeoYcr 
nothing  in  the  personaltie,  but  only 
to  reverse  the  outlawrie:  but  a  release 
of  the  writ  of  errour  is  a  good  plea. 


Lib.  3. 


Of  Releases. 


Sect.  50S. 


**  "WÈRIEFE  de  error. ^  This  writ  lyeth  when  a  man  is  grieved 
by  any  error  in  the  foundation,  proceeding,  judgment,  or 
execution,  and  thereupon  it  is  called  breve  de  error e  corrigend: 
Bnt  without  a  judgment,  or  an  award  in  nature  of  a  judgment,  no 
"writ  of  error  doth  lie  ;  for  the  words  of  the  writ  be,  si  judicium 
redditum  sit  :  and  that  judgement  must  regularly  be  given  by  judges 
of  record,  and  in  a  court  of  record,  and  not  by  any  otlier  inferiour 
judges  in  base  courts,  for  thereupon  a  writ  of  false  judgment  doth 
lye.  In  this  case  of  outlawry  upon  processe,  the  judgement  is  given 
(in  the  county  court,  which  is  no  court  of  record)  by  the  coroners 
(saving  in  London  judgement  is  given  by  the  recorder,  and  not  by 
the  roaior,  who  is  coroner  by  the  custome  of  the  city)  :  for  after  the 
defendant  is  çuinto  exactwt^  and  maketh  default,  the  judgement 
is,  idea  utlagetur  ficr  judicium  eoronatorum  ;  and  in  London,  fier 
judicium  recordatoris  :  so  as  by  the  outlawry  the  plaintife  recovers 
nothing,  but  the  king  taketh  the  whole  benefit  thereof  ;  for  the  law 
did  intend,  that  the  defendant  would  rather  appeare  and  answer 
the  plaintife,  6cc.  than  to  forfeit  all  his  goods  and  chattels,  debts 
and  duties  to  the  king,  by  his  default  and  contumacie.  But  Littleton 
»  to  be  intended,  that  the  sherife  doe  returne  the  exigent  whereby 
the  outlawry  appeares  of  record,  or  that  the  outlawry  be  removed 
by  certiorari^  for  before  that  time  that  the  outlawry  appeare  of  re- 
cord, the  defendant  doth  not  forfeit  his  goods,  nor  the  plaintife  can 
be  disabled,  nor  any  writ  of  error  doth  lye  in  that  case.  And  this 
is  the  cause  that  the  goods  of  outlawes  cannot  be  claimed  by  pre- 
scription, because  they  are  not  forfeited  untill  tlie  outlawry  appeare 
'  of  record.  Fide  Sect,  197,  where  it  appeareth  by  Littleton,  that 
the  plaintife  cannot  be  disabled  by  outlawry,  unlesse  it  appeareth 
of  record. 


T.ll.lLfb.SO.41. 

upon  what  jtidc^ 
mentiWMlftiMid* 
«writoCearordetk 


(Cio.  C«r.  66.) 

Cro.  Jft^  5f) 
Li.  8.  fa  lU, 
roxlef  *■  «fivc. 

glto,  Csr.OS. 

11  Rep.  3t. 
f.N.ft.l7. 
Aat.  117.  b. 
•  Rep.  141.) 
15  Eltf.  Oyer  317. 
(Am.  U8*  b.) 
tib.9.roL  119. 
f  Zanehai^  «se. 
(5Rep.Ul0a 
(Ant.  114.) 
S8  An.  49. 
UE.3.  Utlatf.3. 
39  E.  3.  IS. 
Mkh.  4  fic  5  El. 
Dyer.  fi>.  332. 
Vid.  SfCU  IVT, 
(6  Rep.  81. 
F.N.B.«>.b.3S.b.) 


*•  Car  fier  le  dit  actvjn  il  recovera  rien  en  le  fieraonaltie**  Here- 
upon is  to  be  observed  a  diversity,  when  by  the  writ  of  error  the 
plaintife  shall  recover,  or  be  restored  to  any  person  all  thing,  as 
debt,  damage,  or  the  like  ;  for  then  by  the  reason  that  Littleton 
here  yeeldeth,  the  release  of  all  actions  personals  is  a  grxMl  plea,  for 
that  the  plaintife  is  to  recover,  or  to  be  restored  to  something  in  the 
personalty.  And  so,  likewise  when  land  is  to  be  recovered,  or  to  be 
restored  in  a  writ  of  error,  a  release  of  all  actions  reals  is  a  good 
harre.  But  where  by  a  writ  of  error  the  plaintife  shall  not  bee  re- 
stored to  any  personall  or  reall  thing,  then  a  release  of  all  actions, 
rcall  or  personall  is  no  barre  ;  and  therefore  Littleton  here  putteth 
his  case  with  great  caution.  If  a  man  (saith  he)  by  processe  upon 
the  originall  be  outlawed,  there  in  deed  he  shall  be  restored  to  no- 
thing in  the  personalty  against  the  plaintife.  But  where  by  the 
outlawry  he  forfeited  all  his  goods  and  chattels  to  the  kii>^,  he 
shall  be  restored  to  them  ;  also  thereby  he  shall  be  restored  to  the 
law,  and  to  be  of  ability  to  sue,  &c.  But  if  the  plaintife,  in  a  per- 
sonall action,  recover  any  debt,  6cc.  or  damages,  and  bee  outlawed 
after  judgement,  there  in  a  writ  of  prror  brought  by  the  defendant 
upon  the  principall  judgement,  a  release  of  all  acticHis  personals  is  a 
good  plea.  And  so  it  is  where  a  judgement  is  given  in  a  reall  ac- 
tion, a  release  of  all  actions  reals  is  a  good  barre  in  a  writ  of  error 
brought  thereupon. 

^     q      If  the  tenant  in  a  reall  action  release  to  the  den^t^dant 
a«  J  after  recovery  his  right  in  the  land,  he  shall^  not  have  a 
writ  of  error,  for  that  he  cannot  be  restored  to  the  l8;tid. 

And 


1  H.  4. 4. 


(1  H.  4.  A. 

8  Rep.  1  S3.  II  . 

•  H.  6.  e.  13. 

33  IT.  1.  3Q» 

If  ElUil4, 

Cro.  Car.  373.  87t, 

«  Rep.  41. 41.) 
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And  so  it  is  if  debt,  &c  or  dammages  Yf  recovered  in  a  peraoiiall 
acdon  by  false  verdict,  and  the  defeodauit  bringeth  a  writ  dF  attaint* 
MmKt.s^tb     a  [a]  release  of  all  actions  personal  is  a  good  barre  of  the  attaint  ; 
u^4.i,Si  thereby  the  plaintife  is  to  be  restored  tc  the  debt,  &c.  or  da- 

mages which  he  lost  :  the  like  law  is  if  a  judgement  be  given  upon  a 
ftdse  verdict  in  a  reall  action,  a  release  of  all  actions  real  is  a  good 
SI  E.  6b  Sk         barre  in  an  attaint.    For  both  the  writ  of  error  and  the  wnt  of  at- 
SJ  H.  ê.  It.         taint  doe  insue  the  nature  of  the  former  action,  ^e. 
* iTuL  And  so  it  is  if  a  writ  of  audita  querelb  be  brought  by  the  defen- 

Si      sft^  ^      former  action  to  discharge  hiroselfe  of  an  execution,  a  re* 

lease  of  all  actions  personal  is  a  good  barre,  because  he  is  to  db* 
chai^  himsclfe  of  a  personall  execution. 


fS  lU^W  **  -Afrs  un  releaae  de  brief e  de  error  ewt  bane  fiieOj  \Se!*   So  aa 

in  this  speciall  case  here  put  by  Littleton^  wherein  t)ie  plaintife  is  to 
recover  or  be  restored  to  nothing  against  the  party  ;  yet  for  that  the 
plaintife  in  the  former  action  is  privy  to  the  record,  a  release  of  a 
writ  of  error  to  him  is  sufficient  to  barre  the  plaintife  in  the  writ  of 
error  of  the  suit,  and  vexation  by  the  writ  of  error.  And  so  note 
that  an  action  reall  or  personall  doth  imply  a  recovery  of  something 
in  the  realty  or  personalty,  or  a  restitution  to  the  same,  but  a  writ 
(1)  implyeth  neither  of  them,  which  is  worthy  of  observation. 


Sect.  504. 

JTEJir,  ti  home  rttmera  iébt  •  A  LSO,  if  a  man  reeoYer  debt  or 
damages^  et  il  rel^a  ai  defendant  J\  damages,  and  he  releaseth  to 
iauiê  manerê  d^aetionSj  uneare  U  putt  the  defendant  all  manner  of  actions^ 
loiaJment  mer  execution  per  eapiat  yet  hee  may  lanrfully  sue  exeeutioB 
ad  gatigfaeiendum,  ou  per  elegit,  ou  by  capias  ad  satisfaeiendunj  or  by 
fleri  faeias  :  car  exe/nttion  per  tid  degit^  or  fieri  facias  :  for  exeention 
hriitfe  ne  poit  estre  dtt  action.  upon  such  a  writ  eannot  bee  said  an 

action. 

HERE  appeareth  a  diversity  betweene  an  action  and  an  exe~ 
cution.  For  regularly  an  action  is  said  in  its  proper  sense  to 
continue  until  judgement  bee  given,  and  after  judgement  then  doth 
processe  of  execution  begin  ;  and  therefore  a  release  of  all  actions 
regularly  is  [6]  no  barre  execution,  for  the  execution  doth  be- 
ginne  when  the  action  doth  end.  And  therefore  the  foundation  of  the 
first  'is  aix  originall  writ,  and  doth  determine  by  the  judgement  ;  and 
writs  of  execution  are  called  judiciall,  because  they  are  grouded 
Upon  the  judgement. 

"  Per  eafi,  ad  9atirfaciendum.^  This  is  a  judiciall  writ  for  the 
taking  of  the  body  in  execution  untill  hee  hath  made  satisfaction  : 
where  a  cafiiae  ad  aati^ciendum  lyeth  at  the  common  law  ;  and 
where  it  is  given  by  statute  you  may  reade  at  large  in  my 
Reports. 

J  have  read  two  ancient  records  tooching  the  taking  of  the  body 
in  Mecutiddt  whereof^  to  my  remembrance,  I  never  read  any 

touch 

(i)  tibat  \$,  a  writ  6f  error. 


VlleSMttSI. 

sa.is. 

SB.  9. 
SSH.S.4». 

Sin.  s<su 

alSR.4. 

10  H»  6. 3. 
I  H.  S. 


&^ltenfkCii^ 

i5r«.ib.ti,is. 
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tonck  in  oar  bookes,  yet  will  I  recite  them,  and  l^ve  them  to  Che 

jodickus  leader.    WilHam  de  Walton  broaght  an  action  of  trespasae   

of  breaking  his  close  against  John  Martin^  and  upon  not  guilty  R^imThcMb 
pleaded,  hee  was  found  guilty  and  damages  assessed  ;  whereupon  (Cm,}UtMO 
judgement  was  given  that  the  plaintife  should  recover  his  damages, 
et  qitddjirétdictuê  Johannes  eafiiatur.  And  the  record  saith,  Qudd 
pr^dUtus  Johannt»  vtnit  coram  domino  ^ege  et  reddidit  nefiri^ond^ 
tt  quia  constat  curid  fier  inspectionem  corporis  ipdas  Johannis^ 
guèd  idem  Johanneê  eat  talis  atatis  quèdpjtnam  imfiriêonamenti  su- 
tire  non  potest^  ideo  dictum  est  «,  qu^  trut  inde  sine  die.  The  other 
lecord  is.  That  EUen  Allot  brought  an  appeaie  of  robbery  against  km»  c«r»ak»l 
John  BoêkUdeke  clerke,  Richard  Char  ta,  and  others,  who  pleaded 
not  guilty,  and  were  not  found  guilty  :  whereupon  judgement  was  gi- 
ven that  they  should  goe  quite,  et  prddicta  Elena  pro /also  appello  suo 
cmnmdttatur  prisond,  l^c.  (for  [^]  by  the  statute  she  ought  to  be  im- 
prisoned in  that  case  for  a  yeare.  But  the  record  saith,  Quia  ear 
dem  Elena  pregnans  fuit,  et  in  periculo  mortis,  ipsa  dinUttitur  fier 
manucaptionem,  is^c.  ad  habendum  corpus  usque  quind.  MichaeUe^ 

roQO  K  T  There  be  certaine  maximes  in  the  law  concermng  ex- 
[289*  D.J  ecutions,  as  taking  some  instead  of  many.  Ea  que  in  curid 
nostrd  ritè  acta  sunt,  débite  exccutioni  demandari  debent.  Parum 
est  latam  esse  sententiam  nisi  mandttur  executioni,  Executiojurie 
ncn  habet  injuriam,  Executio  estfructus  etjinislegis.  Juris  effec* 
ius  in  executione  consistit.  ProsecuHo  legis  est  gravis  veratio,  exC" 
tutio  legis  coronat  opus.  Bom  judicis  est  judicium  sine  dilatione 
mandare  executiont  Favorabiliores  stmt  executionts  aHis  firocessi^ 
hue  qttibuscunque.   But  now  let  us  heare  what  Littleton  saith. 

«•  Per  elegit/*  This  is  also  a  judiciall  writ,  and  is  given  by  the  («B«p.8i.s.) 
statute  eyther  upon  a  recovery  for  debt  or  damages,'  or  upon  a 
recogniaance  in  any  court  And  it  is  called  a  writ  of  elegit,  for 
that  according  to  the  statute  that  saith,  [r ]  Sit  de  ceterà  in  elcctione  S^imi^TtX.)*^ 
HHus,  ifc.  sequi  breve  qudd  vicecomes  jieri  faciat,  i^c,  vel  quod  Hbe- 
ret  Hj  Is^c.  The  words  of  the  writ  bee  Elegit  eibi  Uberari,  ^c.  And 
thereupon  it  is  called  an  elegit.  By  this  writ  the  sherife  shall  deli- 
'  ver  to  the  plaintife  omnia  eatalla  debitoris  ( exceptia  bobus  kst  afris 
emrucm )  et  medietatem  terre.  And  this  must  be  done  by  an  in- 
quest to  be  taken  by  the  sherife. 

When  Littleton  wrote,  by  force  of  certaine  acts  [d]  of  parlia-  SS^d^î^ 
ment,  execution  might  bee  had  of  lands  (besides  by  force  of  the  BwM^^j^^* 
e//rjir  J  upon  statutes  merchant,  statutes  staple,  and  recognizances  srsfaToip^sB. 
taken  in  some  court  of  record  ;  and  since  he  wrote,  upon  a  recog-  JJ^JJf** 
Disance  or  bond  taken  by  force  of  the  statute       of  23  H.  8.  be-    S%.  s.* js. 
fore'  one  of  the  chief  justices,  or  the  maior  of  the  staple,  and  re-  ^^'^ii^ 
corder  of  London  out  of  terme,  which  hath  the  efiect  of  a  statute    ^  ^ 
staple.    The  manner  of  the  executions  upon  body,  lands,  and  goods, 
appeareth  in  the  statutes  quoted  in  thé  margent. 

Since  Littleton  wrote,  a  profitable  statute  hath  been  made  [^]  con-    [e]  3t  H. 
ceming  executions  of  lands,  tenements,  and  hereditaments,  whereby    «  Çj^^  ^ 
it  is  provided,  that  if  afier  such  lands,  &c  be  had  and  delivered  in   s  Lut.  677.) 
execution  upon  a  just  or  lavrfiill  title,  wherewithall  the  said  lands, 
fcc  were  liable»  tied,  or  bound  at  such  time,  as  they  were  delivered 

or 
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or  taken  into  execution,  shall  be  recovered,  devested,  taken,  or 
evicted  out  of,  or  from  the  possession  of  any  such  person,  8cc.  before 
such  times,  as  the  said  tenants  by  execution,  their  executors  or  as-, 
signes,  shall  have  fully  leaned  their  debt  and  damages,  for  the 
which  the  said  lands,  dec.  were  taken  in  execution  ;  then  every  such 
recoveror,  obligee,  and  recognizee,  shall  have  a  Ktre  fada%  out  of 
the  same  court  from  whence  the  former  execution  did  proceed, 
against  such  person  or  persons  as  the  former  execution  was  pursued, 
their  heires,  executors  or  assignes,  to  have  execution  of  dther  lands, 
&c.  liable  and  to  be  taken  in  execution  for  the  residue  of  the  debt  or 
damages.    Bed  opuê  têt  interprète. 

NhwSn  «Me  Therefore,  first,  it  is  to  be  knowne,  that  where  the  tenant  by  exe- 

cutkm  hath  remedy  given  to  him  by  law  after  eviction,  there  the 
statute  extendeth  not  to  it  ;  for  the  act  saith,  by  reason  whereof  the 

%hStwi.)  sûd  recoverors,  obligees,  and  recognizees,  have  been  cleerly  set 
without  remedy,  8cc.  and  the  body  referreth  to  the  preamble,  and 
the  party  ought  not  to  have  double  satisfaction,  one  by  the  former 
lawes,  and  another  by  this  statute. 

(Cf«.  33t.)  And  therefore  if  part  of  the  land,  &c.  be  evicted  from  the  tenant 

by  execution,  this  statute  extendeth  not  to  it  ;  because  he  shoold 
Hold  the  residue,  till  he  be  fully  satisfied,  and  he  must  be  contented 
if  all  be  evicted  saving  one  acre  to  hold  that,  though  it  be  but  a 
poere  remedy  :  for  no  new  execution  in  that  case  hee  can  have  upon 
this  statute.  Therefore  if  the  c<AUsee  hath  remedy  in  firdsenii  for 
part,  or  infuturo  for  all,  or  part,  this  statute  extendeth  not  toit. 

Secondly,  if  a  man  be  bound  to  ^.  in  a  statute  of  a  thousand 
pounds,  and  by  a  latter  statute  to  .8.  in  a  hundred  pounds,  and  B. 
first  extendeth,  and  then  extendeth  and  taketh  the  land  from  B, 
yet  B,  shall  have  no  aide  of  the  statute,  because  after  the  extent  of 
jf,  B.  shall  re-enjoy  the  land,  by  force  of  his  former  execution* 

Thirdly/ If  the  wife  of  thé  conusor  recover  dower  against  the  te- 
nant by  execution,  he  shall  hold  over,  and  shall  have  no  aide  of  this 
statute. 

Fourthly,  If  a  man  put  out  his  lessee  for  yeares,  or  disseise  his 
Ics&ee  for  life,  aixl  after  knowledge  a  statute  and  executioii  is  sued 
against  him,  and  the  lessees  re-enter,  the  tenant  by  execution  after 
the  leases  ended,  shall  hold  over,  and  have  no  aide  of  this  statute. 

Fifthly,  Thjs  statute  nnist  not  be  taken  literally,  but  according  to 
.  •      the  meaning  ;  therefore  where  the  letter  is  untill  he,  &e.  or  his  a&» 
signes  shall  folly  and  wholly  have  levied  the  whole  debt  or  damages  ;  - 
if  he  hath  assigned  severall  parcels  to  several!  assignes,  yet  all  they 
shall  have  the  land  but  till  the  whc^e  debt  be  paid. 

Sixthly,  where  the  words  be,  for  the  which  the  sùd  lands,  &c. 
were  delivered  in  execution.    A  disseisor  conveys  lands  to  the  king, 
who  granteth  the  same  over  to  A,  and  his  heires  to  hold  by  fealty,  ^ 
and  twenty  pound  rent,  and  after  g^anteth  the  seigniory  to  B, 
B.  knowledgeth  a  st«itute,  and  execution  is  sued  of  the  seig-  r^xQfs  T 
niory.    J.  dieth  without  heift,  and  the  conusée  entereth,L^^*  ^'J 
and  is  evicted  by  the  disseisee  ;  he  shall  have  the  aide  of  this  statute; 
and  yet  it  is  out  of  the  letter  erf  the  law,  for  the  seigniory  was  de- 
livered in  execution  and  not  the  tenancy  ;  but  he  was  tenant  by 
execution  of  those  lands,  and  therefore  within  the  statute.    But  the 
perquisite  of  a  villeine  being  evicted  is  out  of  the  statute,  tor  he  is 
tenant  in  fee  simple  thereof,  and  not  tenant  by  execuUon. 

Seventhly,  Whei'c  the  words  be  (delivered  and  taken  in  execu- 
tion); yet  if  after  the  HberaUy  the  coausce  entercth  (as  he  may)  so  as 
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the  land  is  never  delivered,  yet  he  is  with^i  t&e  remedy  of  this 
statute,  for  be  is  tenant  by  execution. 

Eigbthly,  Where  tbe  statute  saith,  tben  every  such  recoveror, 
obligee,  and  recognizee  shall,  &c.  and  saitb  not,  tbeir  executors, 
iMlministratcnis»  or  assignes,  but  they  are  omitted  in  this  materiall 
place,  yet  by  a  bénigne  interpretation  this  statute  shall  extend  to 
them,  because  they  are  mentioned  in  the  next  precedent  clause  of 
the  eviction,  and  the  remedy  must  by  construction  be  extended  to 
ail  the  persons  that  appeare  by  the  act  to  be  grieved  ;  a  point  worthy 
the  observation, 

Nmthly,  Where  the  statute  giveth  a  scire  fac*  out  of  the  same 
court,  &c  if  the  record  be  removed  by  writ  of  error  into  another 
court,  aad  there  affirmed,  the  tenant  by  execution  that  is  evicted 
shall  have  a  scire  Juc*  by  the  equity  of  this  statute  out  of  that  court, 
because  the  Mcire  fae*  must  be  grounded  v^on  the  record.  Et  dcde 
nmUibuê. 

Te&thly,  Where  the  statute  giveth  the  scire  fac*  agamst  such  per- 
son or  persons,  8cc  that  were  parties  to  the  ârst  execution,  their 
heires,  executors  or  assignes,  &c.  this  must  not  be  taken  so  generally 
as  the  letter  is  ;  for  if  the  first  execution  were  had  against  a  pur- 
chasor,  Sec.  so  as  nothing  was  liable  in  his  hands  but  the  land  re- 
covered ;  if  this  land  be  evicted  from  tenant  by  execution,  no  scire 
shall  be  awarded  against  him,  his  heires,  executoi-s,  or  assignes, 
dut  if  he  hath  other  laûds  subject  to  the  execution,  then  a  scire  fac^ 
lyeth  against  him  or  his  assignes,  but  not  against  his  executors  ;  nei- 
ther in  that  case  can  he  have  a«ctrf  yàc'upon  this  sutiite  against  the 
first  debtor  or  recognizor,  because  it  giveth  it  onely  against  him,  &c. 
that  was  party  to  the  first  execution,  his  heires,  executors,  or  as- 
signes. But  if  there  be  severall  assignes  of  severall  parcels  of  lands 
subject  to  the  execution,  one  %cire  fac*  upon  this  statute  shall  lye 
against  all  the  assignes.  Bed  est  modu%  in  rebus.  This  little  taste 
shall  give  a  light  to  tbe  diligent  reader,  not  only  to  see  into  the 
«ecrets  of  this  statute,  but  to  others  also  of  like  nature. 

And  by  the  statute  of  23  H.  8.  cqfi.  6.  it  is  provided,  that  the 
obligee,  &c.  shall  have  in  every  point  agamst  such  recognisor,  &c 
like  procès,  execution,  commodity  and  advantage  in  every  behalfe, 
as  hath  been  had  or  made  upon  the  statute  staple,  and  under  sach 
maner  and  forme,  as  is  for  the  same  statute  staple  provided  :  by 
force  of  which  branch,  if  the  tenant  by  execution  by  force  of  the 
act  of  23  /T.  8.  be  evicted,  he  shall  have  the  remedy  provided  for 
tenants  by  execution  upon  a  statute  staple  by  the  act  of  32  H,  8.  In 
like  manner  by  force  of  that  clause  of  23  H.  8.  if  the  extendors 
upon  a  statute  staple,  &c  dpe  extend  the  lands,  &c.  at  too  high  a 
rate,  the  obligee  may  pray  that  the  extendors  themselves  may  take 
the  lands,  &c  at  that  rate,  &c.  by  force  of  the  said  sututes  of  jicton 
Bumel  and  De  Mercatoribus,  Also  no  execution  shall  be  sued 
against  the  heire  within  age. 

But  note,  that  upon'  a  writ  of  elegit  the  plaintife  cannot  make  any 
:h  prayer,  because  those  ancient  statutes  doe  extend  to  a  statute 
rrchant,  or  a  statute  staple  only,  and  neither  to  a  recovery  of  debt 
damages,  nor  to  a  recognizance  in  court  ;  and  so  it  hath  been 
Tived  [/]. 

^o/tf ,  it  appeareth  by  the  preamble  of  the  said  act  of  32  H.  8. 
by  divers  [5*]  bookes,  that  after  a  full  and  perfect  execution 

had 
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tt B.a.MHk  1^  bad  by  extent  retorned  and  of  record*  there  ri&ali  never  be  aoj  re- 
uSlsiSî»  extent  upon  any  eviction  ;  bat  if  the  extent  be  insufficient  in  law» 
ft  4**.-  then  may  goe  out  a  new  extent. 

It  Ami  44* 

nS.t»ftLidl.  44X.S.10»  fB.7,f.  MH.r.  U.  UXSLDiatM.  tiS.t.Snt.  MnilMtBr.«b  (BCmi  13^ 

ra  M  ^  [A]  If  a  man  have  a  judgement  given  against  him  for  debt  or  da- 
^  M.  magetv  or  be  bound  in  a  recognizance,  and  dieth  his  heire  within 

S  AiMfr*  ^S^»  ^  having  two  daughters,  and  the  one  within  age  ;  no  execution 

•»B.i.M.  shall  be  sued  of  the  lands  by  ele^  during  the  minority,  albeit  the 

47  xlsjr.  hem  b  not  specially  bound,  but  charged  as  terre  tenant  [s];  and  so 

ibwniilL  H»  against  an  heire  within  age  no  execution  shall  be  sued  upon  a  statute 
Wrt^tMBi  merchant  or  staple,  nor  upon  the  obligation  or  recognizance  upon 

oSSr sSTsSi.  statute  of  23  H.  8.  for  it  is  excepted  in  the  procès  against  tko 

aunC  114.)         heire.   Neither  if  the  heire  within  age  indow  his  mother  shall  exe* 
SSJÏSflîr.^      cution  be  sued  against  her  during  his  minority  (1). 
xSJS^AMM.'  ^      statute  [it]  of  37  JS.  3.  the  execution  of  lands 

mote,  M  sî^    vpOD  ^  statute  staple  is  referred  to  the  statute  merchant,  and  by  the 
statute  De  Mercatoribue  no  execution  shall  be  had  against  the  heire 
m  St.  80  long  as  he  b  within  age. 

U  Also  since  Littleton  wrote,  there  b  a  right  profitable  statute '[/] 

jtv^HjV'cite.  made  against  fraudulent  feoffments,  gifts,  grants,  8cc.  judgements 
'BnBdiu'i  Sft,  and  executions,  as  well  of  lands  and  tenements,  as  of  goods  r-Qon  K  1 
p!tain*t^  and  chattels,  to  delay,  hinder,  or  defraud  creditors  and  L-^^*  "-J 
lab.  la  fe.  «6.  Others  of  their  just  and  lawfuU  actions,  suites,  debts,  damages,  penal- 
ties,  forfeitures,  heriots,  mortuaries,  and  releases,  for  the  exposition 
•eetteSMiittMir  of  which  and  other  statutes,  see  the  authorities  quoted  in  the 
LYr^M.*     «argent  (1). 

îaubfnSerM  it  b  to  be  observed,  that  the  words  of  the  said  act  of 

itKiiK.s«i.Dfoiw    13  £A'z.are,  Be  it  there/ore  declared^  ordained^  and  enacted  f  and 
(9  Bc^  ua)        therefore  like  cases  in  semblable  mischiefe  shall  be  taken  within  the 
remedy  of  this  act,  by  reason  of  this  word  (declared  J  ;  wherd>y  it 
appeareth  what  the  law  was  before  the  making  of  thb  act  But 
let  us  now  retume  toiLiV/ie/on. 


"  Fieri  faciaê^*    This  b  a  writ  mentioned  in  the  said  statute, 
W.iieip.ii.       but  b  a  writ  of  execution  at  the  common  law.   And  it  i^  called  a 
Jieri  facian^  because  the  words  of  the  writ  directed  to  the  sherifo 
be,  fuèd  Jieri  faciaa  de  bonis  (5*  cataiUsj  ifc.  and  of  those  words  the 
writ  taketh  its  denomination. 

But  note,  that  a  cafiias  ad  êati^aciendum  is  not  mentioned  in  the 
said  statute,  because  no  capias  ad  eatisfac*  did  lye  at  the  common 
law  upon  a  judgement  for  debt,  &c.  or  damages,  but  only  when 
the  originall  action  was  quart  vi  ^  armis^  ^c.  But  latter  statutes 
have  given  a  ca/Uas  ad  aatis/ac*  where  debt,  &c.  or  damages  are 
recovered  ;  as  it  appeareth  at  large  [m]  in  sir  WilUam  Herbert's 
tuétylmSm      <^ase,  whereunto  I  reforre  the  reader. 

Herbert*!  MM.  AM 


(1)  [See  Note  24a]  (1)  [See  Note  m] 
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And  it  is  to  be  observed,  that  these  three  writs  of  exetutioti  ought 
to  be  sued  out  within  the  yeare  and  the  day  after  judgement  ;  but 
if  the  plaintife  sueth  out  any  of  them  within  tlie  yeare,  he  may  con- 
tinue the  same  after  the  yeare  untill  he  hath  execution.  And  to 
none  of  these  writs  of  executions  the  defendant  can  pleade  ;  but 
ÎÎ  he  hath  any  matter  since  the  judgement  to  discharge  him  of  exe- 
cution, he  may  have  an  audita  querela,  and  relieve  himselfe  that 
way,  but  pleade  he  cannot.  As  if  the  plaintife  after  release  unto  the 
defendant  all  executions,  yet  in  none  of  these  three  writs  he  shall 
pleade  it,  but  is  driven  to  his  audita  querela^  as  hath  been  said. 


Sect.  505. 


IkM  ES  9i  ajires  Van  et  jour  Uflain- 
WfJLtjf^  voit  »uer  nn  scire  facias, 
*  a  sacher  si  le  d^efendant  pott  rien 
dire  pur  que  le  plaintife  n'arera  exe- 
eution^  donquee  il  semble  que  tiel 
rdeas  de  touts  actions  serra  hone  plee 
en  barre*  Mes  ascuns  ont  semble  con- 
trariij  entant  que  le  '  brief e  de  scire 
facias  est  un  britfe  d^execution^  et  est 
d^aver  exfcutioUj  &c«  Mes  mœore 
entant  que  sur  mesme  le  brief e  h 
defendant  poil  pleader  divers  matters 
puis  lejudgementrendnede  luy  ouster 
i^exeeutionj  corne  utlagarif^  f  &c.  et 
dhers  auters  matters  -^^  ceo  bien  poit 
estre  dU  action^  &c. 


BUTif  after  tlie  ycare  and  day  the 
plaintife  will  sue  a  scirefaeias^to 
know  if  tke  defendant  ea«  say- any 
thing  why  the  plaintife  should  not 
have  execution,  then  it  seemeth  that 
such  release  of  all  actions  shall  be  a 
good  plea  in  barre.  But  to  some 
seemes  the  eonti*ary,  in  as  much  as 
the  writ  ot  scire  faeias  is  a  writ  of 
execution,  and  is  to  have  execution, 
&c.  But  yet  in  as  much  as  upon  the 
same  writ  the  defendant  may  plead 
divers  matters  after  judgement  given 
to  oust  him  of  exeeution,  as  euuaw- 
ry,  &e.  and  divers  other  matters,  this 
may  bee  well  said  an  action,  &c« 


*'  ^CIRE  faciaê.*  This  is  a  judiciall  writ,  and  properly  lyeth 
after  the  yeare  and  day  after  judgement  given  ;  and  is  so 
called,  because  the  words  of  the  writ  to  the  sherife  bee,  quod  scire 
facias  pr^fat*  T.  (being  the  defendant)  quàd  Jit  coram^  Isfc.  ostcnsu- 
ra»  «  quid  firo  se  habeat  aut  dicere  sciat,  quare,  Isfc,  So  as  by  the 
writ  it  apjjcareth,  that  the  defendant  is  t6  be  warned  to  plead  any 
matter  in  barre  of  lexecution;  and  therefore  albeit  it  be  a  judiciall 
writ,  yet  because  the  defendant  may  thereupon  pleade,  this  scire  fa- 
ciatt  is  accounted  in  law  to  bee  in  nature  of  an  action  ;  and  therefore 
[wj  a  release  of  all  actions  is  a  good  barre  of  the  same,  and  like- 
wise a  release  of  executions  is  a  good  barre  in  a  scire  facias.  This 
rOoi        1  given  in  this  case  by  the  statute  of  VV.  2.  for  at  the 

L^91.  a«J  common  law  if  the  plaintife  had  sui'ceased  to  sue  execu- 
ti^în  by  ^eri  facias,  or  levari  facias,  a  yeàre  and  a  day,  hee  had  been 
driven  to  his  new  original!. 

•*  Ceo  bien  fioet  estre  dit  action?*  Here  is  to  be  observed,  that 
every  writ  whercunto  the  defendant  may^  plead,  be  it  originall  or 
judiciall,  is  in  law  an  actio  n. 


S55.  3»8.) 


[n]Vi  H.ft.3. 
18  E.4-7. 
(8  Rep.  152.) 
(Doc.  Pb.  330.) 
(CrcKJae.M4.) 
W.  2.  flu  45. 
8K.S.S97, 
298.   18  £.  3. 
83.  Lib.3.foL 
IS.  air  WUliam 
Herbm^i  case. 
FkUli.2. 
cap.  IS. 


•  a  tacher  w  le  defendant  poit  rien  dier  pur 
te  le  plaintife  rC aver a-^d* aver,  L.  and  M. 
»d  Roh. 


t  £^c.  not  in  L.  and  M.  nor  Roh. 
*  et  pur  added  L.  and  M.  and  Roh. 
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Lib.  2.   Cap.  8. 


Of  Releases. 


Sect  506, 507. 


Sect.  506. 


Tjeo  eroy^  que  en  un  scire  facias 
hors  iVun Jtne^  un  releas  de  touts 
manners  d'onctions  est  bon  flee  en 
harre. 


AND  1  take  it  that,  iû  a  scire 
facias  upon  a  fine/a  release  of 
all  manner  of  actions  is  a  good  plea 
in  barre. 


This  upon  that  whica  bath  been  said,  is  evidént  of  it  sel£e. 


Sect.  507. 


lÊM  ES  lott  home  recovera  deftt  au  "D  "CT  where  aman  recoverethdebt 

wfjLdama^^  et  est  accorde  perenter  JD  or  damages,  and  it  is  agreed  be- 

tux  que  le  plaintif  e  f  ne  suera  execu-  tweene  them  that  the  plaintife  shall 

fion^  donques  it  covient  que  le  plaintife  not  sue  execution,  then  it  behoveth 

fait  un  releas  a  luy  de  touts  maners  that  the  plaintife  make  a  release  ta 

d^executions^.  him  of  all  manner  of  executions. 


Jl 


covient"  Albeit  Littleton  here  saith,  hcc  ought  or  must.  Sec. 
.  yet  there  bee  other  words  which  will  release  an  execution 
without  expresse  words  of  a  release  of  execution. 
96  H.'«  Kse.  ^        release  all  suites,  the  execution  is  gone  ;  for  no  man 

«utkfi  7.  Li.  t.  can  have  execution  without  prayer  and  suit,  but  the  king  only  ;  and 
Aiihun^b  Okie.  therefore  if  the  king  releaseth  all  suites,  it  is  no  barre  of  his  exe- 
^u^^Bnmke,tic  cution,  becausc  in  the  king's  case  the  judges  ought  to  award  exe- 
cution cx  officio  without  any  suite;  but  a  release  of  executions  doth 
barre  the  king  in  that  case.  And  so  note  a  dîrerûty  between  a  re- 
lease of  all  actions,  and  a  release  of  all  suites. 
BxecQte'/i  ^  ^  ^        ^  taken  in  execution,  and  the  plaintife 

releaseth  all  actions,  yet  shall  he  rem  aine  in  execution  ;  but  if  he 
release  all  debts  or  duties,  he  is  to  be  discharged  of  the  execution, 
because  the  debt  or  duty  it  selfe  is  discharged.  \ 
(6  Repw^Jb.)  same  manner  îf  execution  be  sued  upon  a  recognizance  by 

(ioiW|>.47.)         elegit,  and  the  conusee  by  deed  make  a  defeasance,  that  if  the 
conusor  doth  such  an  act,  that  then  the  recognizance  shall  be  votde  ; 
by  this  the  execution  is  discharged. 
16  H.  6.  nbt  So  it  is  if  judgement  be  given  in  an  action  of  debt,  and  the 

body  of  the  defendant  is  taken  in  execution  by  a  caftiaa  ad  satin/a- 
cienduntf  and  after  the  plaintife  releaseth  the  judgement,  by  this  the 
body  shall  be  discharged  of  the  execution. 

If  the  plaintife  after  judgement  release  all  demands,  the  exe- 
cution is  discharged,  as  shall  appeare  by  that  which  next  hereafter 
«hall  be  said. 

j^u^^^  If  ./f.  be  accountable  to  B.  and  B,  releaseth  him  all  his  duties, 

per  Fattor.  this  is  no  barre  in  an  action  of  account,  for  duties  extend  to  things 

certaine,  and  wliat  shall  fall  out  upon  the  account  is  incertaine;  and 
albeit  the  Latine  word  is  débita,  yet  duties  doe  extend  to  all  things 

due 


f  fie  ntera  eTecutionf^ierroit  Quste  d*acSion, 
L.  and  5f .  ftolr. 


t&c.  added  L.  and 


lib.  3.. 


Of  Releases. 


.Sect  508, 


due  that  is  certaine,  and  therefore  dischargeth  judgements  in  per- 
soni^l  «(CtioDS,  and  executions  also. 


£291.  b.]  .  Sect.  508. 

I 

/TEMy  si  home  rékssa  a  un  auter  A  LSO,  if  a  man  release  to  another 
touts  manners'^  de  demands^  ceo  J\  all  maner  of  demands,  this  is 
est  le  plus  melior  release  ^  aluya  que  the  best  release  to  him  to  ^hom  the 
le  rdease  est  fait  ^  que  il  poet  aver  y  release  is  made,  that  hee  can  have, 
ct  plus  urera  a  son  avantage.  Car  and  shall  enure  most  to  his  advan- 
per  tid  release  de  touts  manners  $  de  tage.  For  by  such  release  of  all 
iemamds^toutsmanersd^actionsreaJSy  manner  of  demands,  all  maner  of 
fersonalSj  et  actions  d^appeale,  sont  actions  reals,  personals,  and  actions 
ales  et  egdinetSy  et  touts  manners  of  appeale,  are  taken  away  and  ex- 
d^executions  sont  ales  et  extincts.        tinct,  and  all  manner  of  executions 

are  taken  away  and  extinct. 


O  UTS  manners  de  demanda"  [c^J^iSi) 

(Sid.  141.) 


(3B«p.> 
nam's  ou 
toL  151.) 


Demande*'  Demandum^  is  a  woiû  of  art,  and  in  the  under- 
standing of  the  commoD  law  is  of  so  large  an  extent,  as  no  other 

one  word  in  the  law  is,  onlesse  it  be  ciameum^  whereof  Littleton  mak-  ut.  Sect.  445. 

eth  mention.  Sect.  445.    And  here  is  to  be  observed,  that  there  fo^Jtcoîi"^ 

bee  two  kinde  of  demands  or  daimes,  viz.  a  demand  or  claime  to  steiii^oMe. 

deed,  and  a  demand  or  claime  in  law  ;  or  an  expresse,  and  an  im-  ^3  aeiJ^Âit- 
plied  demand  or  claime.  Littleton  here  patteth  examples  of  both  : 
and  first  he  speaketh  of  reall  actions,  wherein  hee  that  bringeth  his 
action  maketh  his  demand,  and  therefore  hee  is  properly  called  a 
demandant  ;  and  hee  that  defendeth  is  called  tenant,  because  hee  is 
tenant  of  the  freehold  of  the  land. 

Of  demands  implied,  or  in  law,  Littleton  putteth  examples  :  First,  g 

of  all  actions  personals:  secondly,  of  appeales:  for  in  both  those  Reieu.* Br. 0. 

cases  he  that  bringeth  the  suit  is  called  plaintife,  and  not  demand-  19^%^  3. 4. 

ant,  and  he  that  defendeth  is  called  defendant    Thirdly,  of  exe-  soam-Ks. 

cations.    Fourthly,  of  title  or  right  of  entry,  eyther  by  force  of  a  J5  b1  a.TÎ'b. 

condition,  or  by  any  former  right,  which  meerely  is  a  demand  or  fJ^jJ^JJ  ** 

claime  in  law;  but  otherwise  it  is  in  the  king's  case.    Fifthly,  of  a  i3R.9.tit. 

rent  service,  rent  charge,  common  of  pastui^,  &c.  which  also  are  ^'ft7l*^*Bd^ 

meere  demands  or  claimes  in  law.  (1)  All  which  Littleton  here,  and  Aitham's  nte. 
in  the  two  next  Sections  following,  putteth  but  for  examples;  for 

by  the  release  of  all  demands,  odier  things  also  be  released,  as  rents  ^J.'jj^'j 

seek,  all  mixt  actions,  a  warranty  which  is  a  covenant  reall,  and  all  (Cro?ju.  170, 

other  covenants,  reall  and  personall,  estovers,  all  manner  of  com-  ç^'l^^^i^x^ 

mons  and  profits  apprender,  conditions  before  they  be  brokeu  or  . 
performed,  or  after,  annuities,  recognizances,  statutes  merchant 
orof  the  staple,  obligations^  contracts,  6cc.  arc  released  and  dis- 
charged (2). 

*4ie  notinL.  and  M.nor  Roh.  *  qve  ik  not  in  L.  and  M.  nor  RoL 

t  a  L.  and  M.  and  Roh.      $  de  notin  L.  and  M.  nor  Roh. 

0)i®e  NoCe  250.]  (2)  tSec  Note  2^1.] 


\Àb.  3.    Cap.  8> 


Of  Releases. 


Sect.  509 — 511. 


I^^J:->  Sect.  509. 

3LeT.S74.) 

fj^T  si  home  ad  title  At  etUrg  en 
JLJ  aseuns  terres  ou  tenements^  per 
Ud  release  son  title  est  ale. 

II Bed  autere  de  hoe;  car  Fitz^ 
James  enàefe  justiee  de  Engleterre 
tient  leeontrarfi^pur  eeo  que  entre  ne 
poU  froperment  estre  dit  demande^ 

p,  19  n. 


AND  if  a  man  hath  title  of  entry 
into  any  lands  or  tenements,  by 
sueh  a  release  his  title  is  taken  away. 

Sed  quaere  de  hoe;  torFitz^ames 
ehiefe  justice  of  England  holdeth  the 
contrary,  beeanse  an  entrie  eonnot 
bee  properiy  said  a  demand. 


S4H.|.tit. 





nniTLE'*'    Here  title  is  taken  in  the  largest  sense,  r^Qo  -t 
M  including  right  alsa  L-^^-^.  a.  J 

♦  "  Sed  quxre,  &c.'*    This  is  an  addition,  and  no.  part  of  Lit- 
tleton^ and  the  opinion  here  cited  cleerely  ngainst  law. 


Sect.  510. 


T  si  home  ad  rent  service  ou  rent 
chargCy  ou  common  de  pasture, 
&e.p€^  OdreUajse  de  touts  manners 
àe  démautute  fait  ni  tenaunts  de  la 
terre  dont  le  setvice  ou  le  rent  est  is^ 
mantyOU  enf  que  Je  common  est^  le 
seroieej  le  rent,  et  u  common^  est  aie 
et  esctinct^  &c. 

This  upon  that  which  hath  4>ecn  s 


AMD  if  a  man  hath  a  rent  service 
or  rent  charKO,  or  eornmon  of 
pastnrC)  &e.  by  such  a  release  of  all 
manner  of  demands  made  to  the  te- 
nants of  the  land  out  of  which  the 
service  or  the  rent  is  issuing,  or  In 
wliich  the  common  is,  the  service, 
the  rent,  and  the  common,  is  taken 
away  and  extinct,  &.c. 

lid,  needeth  no  further  explication. 


Sect.  511. 


JTJBJtf,  si  hamerelessa  a  un  auier 
touts  manna's  de  quarrels^  ou 
touts  controversies  ou  debates  enter 
euoôy  &c.  ^œre,  a  qud  matter  et  a 
quel  effect  tiels  parois  soy  extendontj 
0c 


ALSO,  if  a  man  releaseth  to  an- 
other all  manner  of  quarrels,  or 
all  controversies  or  debates  be- 
tweene  them,  &c.  quasrSj  to  what 
matter  and  to  what  eifeet  sueh  words 
shall  extend  themselves,  &c. 


40  E.  S.  47.  b. 
Xd.Altluun*t 


35 
A7. 

9^4.44. 


U^RRELS"  QuerelOy  àçuerendo.  This  properly  concem- 
eth  personall  actions,  dr  mixt,  at  the  highest;  forthe plaintife 
in  them  is  calldd  guerensf  and  ill  most  of  the  writs  it  is  said, 

gueritur. 


This  pangTaph  not  in  L.  and  M.  not  ^çue^î4€0e  tore,  L.  and  M.  and  Roh. 
Bob. 


Lib.  3. 


Of  Releases. 


Sect.  512. 


queritur.  And  yet  if  a  man  release  all  querelea  (a  man's  deed  being  "«P* 
taken  most  stnmgly  against  himself)  it  is  as  beneficiall  as  all  actions; 
for  by  it  all  actions,  reall  and  persoDall,  are  released.    Ançl  by  the 
release  of  all  quarrells,  all  causes  of  actions  are  released  thereby,    39>h.  6. 9. 
albeit  no  action  be  then  depending  for  the  same. 


•*  QuecrreUJ*  Controversies  and  debates  are  aynonima^  and  of  one 
signification.  LiUa  nomen  onmem  actionem  aignijicat,  dve  in  rem^ 
mve  in  peraonam  ait.  If  a  man  release  omnea  loqueltia^  it  is  as  lai^ge 
as  omnea  actionea:  for  omnia  actio  eat  loguela,  and  it  extendeth  as 
well  to  actions  in  courts  of  record,  as  base  courts  ;  for  the  writ  of 
error  saith,  in  recordo  et  firoceaau^  tJ'c.  loguela  qua  fuit  inter,  Istc. 
And  8o  the  writ  of  false  judgement  saith,  recordari/aciaa  loquelam^ 
where  the  judgement  was  given  in  the  county  court.  Omnea  exac- 
tionea  seeme  to  be  large  words  ;  for  exactio  dérivât ur  ab  exigendo, 
*aQd  exiger e  signifieth  to  enquire  or  demand. 


Lib.  8.  fiiL  1X3. 
Althun**  ca«e. 
SI  H.  t.  lê.  a. 
F.  N,B.83.  U. 


SO  Ais.0. 
40  £.  3.22. 
13  R.  S.  Avow- 
rie  89. 


Sect.  512* 


JT£Jlf ,  St  hoint  fer  son  fait  soU 
ohKge  a  ten  auler  en  eertaine 
summe  4e  money^  a  pager  al  feast  de 
8.  Michad  proehdn  ensuanty  ^  siU 
ohUgee  devant  le  dit  feast  relessa  al 
ctligor  touts  actions  J  il  serra  harre 
id  dutie  a  touts  temps^  et  uncore  il 
nefidssoit  aver  action  al  temps  de 
fdeasefait* 


ALSO,  if  a  man  by  his  deede  bee 
bound  to  another  in  a  eertaine 
summe  of  money,  to  pay  at  the  feast 
of  Saint  JUtchael  next  ensuing,  if  the 
obligee  before  the  said  feast  release 
to  the  obligor  all  actions,  he  shall 
be  barred  of  the  duety  for  ever,  and 
yet  bee  could  not  have  an  aetion  at 
the  time  of  the  release  made. 


"TÈELESSji  al  obligor  touta  actiona,  is'c,"  The 

Xfci 


[292.  b.] 

reason  of  this  case  is,  for  that  the  debt  is  a  thing 
consisting  mcerely  in  action  ;  and  therefore  albeit  no  action  iyeth  for 
the  debt,  because  it  is  debitum  in  praaentiy  quamvia  ait  aolvendum 
infuturOy  yet  because  the  right  of  action  is  in  him,  the  release  of 
all  actions  is  a  discharge  of  the  debt  it  selfe.  [o]  And  so  may  an 
executor  before  probate  release  an  action  ;  and  yet  before  probate 
he  can  have  no  action,  because  the  right  of  the  action  is  in  him,  and 
fio  it  was  adjudged.  And  some  say,  that  an  ordinaiy  may  release  an 
actico»  and  yet  he  can  have  none.  But  if  a  man  by  deed  doth  cove- 
nant to  build  an  house  or  make  an  estate,  and  before  the  covenant 
broken,  the  covenantee  releaseth  to  him  all  actions,  suits,  and  quar- 
rels, this  doth  not  discharge  the  covenant  it  selfe,  because  at  the  time 
of  the  release,  nihil  fuit  debitum^  there  was  no  debt  or  duty,  or 
cause  of  action  in  being.  But  in  that  case  a  release  of  all  covenants 
n  a  good  discharge  of  the  covenant  before  it  be  broken. 


CDyer  307.  a. 
Cro.  Car.  430.) 
(3lloU.410.412.) 
11  H.  4.  41.  43. 
(9  Rep.  37,  38. 
3  Inst.  308.) 
[o]TriQ.8  Ja. 
in  Com.  Banco, 
inter  Middfeton 
&Rinnot. 
18  H.  6.  S3,  b. 
n.  Com.  377,  878. 
hi  Ombroke^i 
ease  per  Wettoiu 
B  Eliz.  Dier.  317. 
Altham*scaBe 
uhi  aapnu 
(10  Rep.  51.  b. 

1  Rep.  118.  b» 

2  Cro.  338. 571. 
Sid.  85. 
Hob.  214.) 


*  tic.  added  (i.  and  M.  and  Roh. 


Ub.  S.    Cap.  8. 


Of  Releases. 


Sect.  513,  SJL4. 


Sect.  513. 


'MM'ESrihome  lessa  tema  un  a»- 
wfJL  ter  pur  terme  d^un  an,  rendant 
a  luy  al  feast  de  5.  Miehatl  proehein 
ewntant  40ir.  et  ptis  devant  marne  le 
fea»t  il  rek99a  al  lessee  touts  acte,  un- 
core  après  mesme  le  feast  it  avéra  act 
de  debt  pur  non  paifment  de  les  Ms. 
nient  oMant  le  dit  rdeas.  Stade  eau- 
fiam  diversitatis  enter  les  deux  cases» 


BUT  if  aman  lettethland  to  ul- 
otherfor  a  jeare^toyeeldio  hiiu 
at  the  feast  of  S.  MieK  next  insain|; 
408.  and  afterwards  before  the  same 
feast  hee  releaseth  to  the  lessee  all 
actions,  yet  after  the  same  feast  hee 
shall  have  an  action  of  debt  for  thé 
non  payment  of  the  40«.  notwith- 
standing the  said  release.  Stude  com- 
sam  drcersitatis  betweene  these  two 
çases. 


(S  aril.  113.) 

41E.  3.t« 

17H.6.S6b 

13U.4.AVOTO 

S«0.  (AM.47.b» 

YelT.67. 

KM.aiSl.a. 

30£.3.13.b» 
47S.S.S4. 

10  ILS.  Exeea- 
te  137. 

16  E.  S.  ik  1». 
16&.3.  8ciR> 
frc  C  F.  N .  B. 
967.  0E.3.7. 
it  Rtp.  »  J 
â  Ifar.  AedoB  rar 
leoMe.  Br-lOS. 
3  Mar.  Dier  113. 
Iib.4.  fbl.94. 

Ii.«.toLSl.b. 
Fonle*scaae. 
39  If;O.Sf.  b. 
«E.4.4S. 
SH.4.13.  1SIL3. 

rSee  Mo.  13. 
Bend.  57. 
On.  KHz.  307. 
Cro.Car.S4l. 
era,  EL  lift, 
a  Leo.  107. 
2  Cro.  M4. 
Cro.EL770. 
4BCII.M. 
Litt.Rci».61.S.C. 
SSannd.  337. 

11  Mod.  153. 
».C.S«Ik.650 
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\ELEASE  touts  aetioiu*^  This  release  shall  not  barre  the 
}  lessor  of  his  rent,  because  it  was  neither  debitum  natMotven- 
dum  at  the  time  of  the  release  made  ;  for  if  the  land  be  evicted  from 
the  lessee  before  the  rent  became  due,  the  rent  is  avoyded  ;  for  it  is 
to  be  paid  out  of  the  profits  of  the  land,  and  it  is  a  thing  not 
meerely  in  action,  because  it  may  be  granted  over.  But  the  lessor 
before  the  day  may  acquite  or  release  the  rent.  But  if  a  man. 
be  bound  in  a  bond  or  by  contract  to  another  to  pay  a  hundred 
pounds  at  five  several  daies,  he  shall  not  have  an  action  of  debt  be- 
fore the  last  day  be  past  :  and  so  note  a  diversity  betweene  duties 
which  touch  the  realty,  and  the  meere  personalty.  But  if  a  man  be 
bound  in  a  recognizance  to  pay  a  hundred  pound  at  five  severall 
daycs,  presently  after  the  first  day  of  payment  he  shall  have  exe- 
cution upon  the  recognizance  for  that  summe,  and  shall  not  tany 
till  the  last  bee  past,  for  that  it  is  in  the  nature  of  several!  judge- 
ments. And  so  note  a  diversity  between  a  debt  due  by  recogni- 
zance, and  a  debt  due  by  bond  or  contract.  And  so  it  is  of  a 
covenant  or  promise,  after  the  first  default  an  action  of  covenant, 
or  an  action  upon  the  case  doth  lie,  for  they  are  severall  in  their 
nature.  Lastly,  note  a  (Uversity  between  debts  and  covenants,  or 
promises. 

If  a  man  hath  an  annuity  for  terme  of  yeares,  or  for  life,  or  in 
fee,  and  he  before  it  be  behind  doth  release  all  actions,  this  shall 
not  release  the  annuity,  for  it  is  not  meerely  in  action,  because  it  maj 
be  granted  over. 


JTEM^  ou  home  voile  suer  brief  e  de 
^  droits  il  cornent  que  il  eounla  del 
•^sindeluy^  oude  sesancestorSyCt  auxy 
fl7/f  /e  seisin  fuit  en  temps  de  mesme  le 


Sect.  514.  £293.  a.] 

ALSO,  where  a  man  will  sue  a 
writ  of  right,it  behoTeihtliathe 
counteth  of  the  seisin  of  himselfe,  or 
at  his  ancestors,  and  also  that  the 


Lib.  5. 


Of  Releases. 


Sect.  514. 


ToyjCifme  U  countaen  son  count  Car  seisin  vras  in  the  same  king's  time, 

cest  un  ancient  ley  use^  come  appiert  as  he  pleadeth  in  his  plea.  For  this 

per  le  report  d'un  plee  en  le  eire  de  is  an  ancient  law  used,  as  appeareth 

JCoitingham^,  titulo  Droit  en  Fitz-  by  the  report  of  a  plea  in  the  eire  of 

herbert,,  cap.  26.  en  tidforme  qtu  en-  JS*ottingham^  tit.  Droit  in  Fitzher^ 

9ui8t.  John  Barre  port  son  brief  e  de  6erf ,  cap.  26.  in  this  forme  following. 

droit  envers  Beynold  de  tAssington^  et  John  Barre  brought  his  writ  of  right 

demaunda  certaine  tenements^  &c,  f  against  Reynold  of  ^Assingtony  and 

ou  le  mise  estjoyne  en  le  bankj  et  ori-  demanded  certaine  lands,  &c.  where 

ginaU  et  le  procès  fueront  denUindes  the  mise  is  joyned  in  banke,  and  the 

devant  justices  errants,  ou  les  parties  originall  and  the  processe  were  sent 

Tiendront,  et  les       cMvalers  fieront  before  the  justiccserrants,  where  the 


tieSj  d^estre  alUnoeSy  pur  ceo  que  elec'  were  sworne  without  challenge  of 

tion  fuit  fait  per  assent  des  parties,  the  parties,  to  be  allowed,  because 

oveles  qmUer  chivalerSyCtleseremenf  that  ehoise  was  made  by  assent  of 

ftUt  tiel:  ^uejeo  verity  dirre,  &e.  le-  the  parties,  with  the  foure  knights, 

qud  R.  de  A.  ad  plus  mere  droit  a  te-  and  the  oath  was  this  :  That  I  shall 

ner  les  ttnements  qiu  John  Barre  de-  say  the  truth,  &c.  whether  Jl.  otJÏ. 

numda vers  luy  per  sonhriefe  de  droit,  hath  more  meere  right  to  hold  the 

on  John  de  aver  eux,  sicome  il  de-  tenements  which  Johri  Barre  de- 

tnaund,  et  pur  rien  dirra  que  le  verity  mandeth  against  him  by  his  writ  or 

II  ne  dirra,  sicome  moy  ayde  Bieu,&c.  right,  or  John  to  have  them,  as  hee 

sans  dire  a  lour  escient.  Et  tiel  sere-  demandeth,  and  for  nothing  to  let  to 

menl  serra  fait  en  attaint,  et  en  hat-  say  the  truth,  so  heipe  mee  God,  &c. 

taUe,  et  §  en  ley  gager,  ear  eux  mit-  without  saving  to  their  knowlwîge. 

tont  chescun  chose  afine^  Mes  John  And  the  like  oath  shall  bee  made  in 

Barre  eountadd  seisin  d^unBafe  son  an  attaint,  and  in  battaile,  and  in 

aneester  en  temps  le  roy  Henry,  et  Bey-  wager  of  law,  for  these  doc  bring 

nolde  sur  le  nnse  joyne  tendist  demy  every  thing  to  an  end.  But  John 

mark  pur  le  temps,  &c.    Et  sur  ceo  Barre  counted  of  the  seisin  of  one 

Herle,  justice,  dit  al  grand  assise,  Ratfe  his  ancestor  in  the  time  of 

après  ceo  que  ils  f  ueront  charges  sur  king  Henry,  and  Reynold  uçon  the 

lemeredroU,Vonsgentes,ReynolddO'  mise  joyned  tendred  halfe  a  marke 

nastdemymarkealroypurletemps,^  for  the  time,  &c.    And  hereupon 

alententquesi^voustrovesqueVaun'  Herle,  justice,  said  to  the  grand  as- 

cester**  Johnnefuitpasseisieenle  sise  after  that  they  were  charged 

temps  que  U  demaundant  ad  count  npon  the  meere  right.   You  good 

vous    enquires  plus  avant  del  droit}  men,  Reynold  gave  halfe  a  marke 

et  pur  ceo  vous  nous  dires,  lequel  to  the  king  for  the  time,  to  the  in- 

Vttuncester  John,  Rafe  per  nosme,  tent  that  ifyou  find  that  the  ancestor 

fuit  seisie  entempsle roy  Uenry,come  of  Jo/in  was  not  seised  in  the  time 

il  ad  count,  ou  non.  Et  si  vous  troves  that  the  demandant  hath  pleaded, 

que  il  ne  fuit  seisie  en  eel  temps,  vous  you  shall  enquire  no  further  upon 

n^enquires  nient  pluis^  et  si  vous  the  right:  and  for  this,  you  shal 


•  titido  Droit  en  Fitzherbert,  cap,  26.  not  in       ^  al  entetU—et  ceo  sert,  L.  and  M.  and  Uoh. 


pai^tics  came,  and  the  twelve  knights 


troves 


tell  us,  whether  the  ancestor  of  John 

CRalfe 


L  and  M.  nur  Roh. 


and  in  MSS. 
4'  vous— home,  L.  and  M.  and  Roh. 

John  not  in  L.  and  M .  nor  Koh. 
ft  vous — home,  L.  and  M.  and  Roh.  and 


t  ou  not  in  L.  and  M.  nor  Roh. 
X  12  not  in  Li.  and  M.  nor  Uoh. 
I  ne-^eo,  L.  and  M.  and  Roh. 
f  en^,  L.  tntû  St.  and  Roh.  ^ 


MSS. 
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troves  que  il  fuit  seisie^  donques  tn» 
quires  ouster  del  *  brief e*  Et  puis 
le  graund  assise  reviendrçit  we  lour 
verdict  J  et  disonty  que  Rafe  ^  ne  fuit 
pas  seisie  en  temps  le  roy  H.  per  que 
fuit  agard  que  Reynold  tiendroit  les 
tenements  vers  luy  demandes^  a  luy 
ci  ses  heires  quitcs  ie  John  Barre  et 
ses  heires  a  remnant.  Et  John  en  le 
mercie,  &c.  Et  le  cause  par  qw  jeo 
aye  monstre  iey  a  toy^  mon  JitSj  cest 
ji&e,  est^  pur  prover  le  matter  preee- 
dent  que  est  dit  en  brief  e  de  droits  &c. 
car  il  semble  per  cest  plee,  que  si  JBd- 
nold  n*avoit  pas  tendue  demy  marke 
pur  enquirer  del  tempSy  &c.  donques 
le  graund  assise  duissoit  estre  charge 
tantsolement  del  mere  droits  et  nemy 
del  possession^  &c.  ^  Et-  issint  que 
touts  foils  en  brief e  de  droit,  si  le 
possession  dont  le  demandant  counta 
soit  en  temps  le  roy^  come  il  avoit 
countCy  donques  le  churge  del  grande 
assise  serra  tantsolement  sur  le  mere 
droity  cornent  que  le  possession  fuit 
encounter  le  ley^  come  il  est  dit  ade- 
vantencestchaptery  £?c* 


(Ralfehj  Bame)  were  seised  in  king 
Henries  time,  as  ke  hath  pleaded,  or . 
not.  And  if  you  find  that  he  was  not 
seised  in  this  time,  yon  shall  enquire 
no  more;  and  ifyou  find  that  he  was 
seised,  then  you  shall  enquire  fur- 
ther of  the  writ.  And  after  the 
erand  assise  eame  in  with  their  ver- 
oict,  and  said,  that  Ralfe  was  not 
seised  in  the  time  of  king  Fevry, 
whereby  it  was  awarded  mat  Rey- 
nold  should  hold  the  tenements  de- 
manded a^inst  him,  to  him  and  his 
heires  quite  of  John  Barre  and  his 
heires  to  the  remnant.  And  John 
in  mercy,  &c.  And  the  r«ason  why 
I  haye  shewed  to  thee.  Iky  son,  this 
plea,  is,  to  prove  the  matter  preee- 
dent  which  is  said  in  a  writ  of  right  ; 
for  it  seemeth  by  this  plea,  that  if 
JKeynoId'had  not  tendered  the  halfe 
marke  to  enquire  of  the  time,  &e. 
then  the  grand  assise  ought  to  be 
eharged  onely  to  enquire  of  the 
meere  right,  and  not  of  the  posses- 
sion, And  so  alwayes  in  a  writ 
of  right,  if  the  possession  whereof 
the  demandant  counteth  bee  in  the 


king's  time,  as  bee  hath  pleaded,  th£tt  the  charge  of  the  grand  assise 
shall  be  only  upon  the  meere  right,  although  that  the  possession  were 
against  the  law,  as  it  is  said  before  in  this  chapter,  &e. 


(Ant.  «79.  a.) 
For  thf  time  of 
fimiuiioii, 
the  «Utute  of 
32  U.  8.  cap.  2. 
Vide  Secu  170. 
(8  Rep.  65. 
Hob.  240.) 
F.  N.B. 30.  a. 
2E.3.27. 
LitU.  112.a. 


**  #"1*  cQvient  que  il  counta  dclaeiêinde  luy  ou  de  ses  auncestors*^ 
m  For  if  ncy ther  hee  nor  any  of  his  ancestors  were  seised  of  the 
land,  &c.  within  the  time  of  limitation,  he  cannot  maintaine  a  writ 
of  light  ;  for  the  seishi  of  him  of  whom  the  demaundant  himselfe 
purcliased  the  land,  &c.  availeth  not. 
And  so  it  is  in  a  writ  of  right  of  advowson. 

**  jiujcy  (jue  le  seisin  fuit  en  temjis  de  mesme  le  roy  come  il 
counta**  Hereby  it  appeareth,  that  not  onely  a  seisin  (as  hath 
l)ee!ie  said)  is  requisite,  but  also  that  the  seisin  be  had  in  the  time 
of  the  same  king,  according  to  his  count. 

"  /^ey/ or/,'* com meth  of  the  Latine  word  Refior tarera  re  et  fiorto^ 
id  est,  referrcy  à  re  et /era.  And  in  the  common  law  it  signiiieth  a 
publike  relation,  or  a  bringing  againe  to  meraoiy  cases  judicially  ar- 
gued, debated,  resolved,  or  adjudged  in  any  of  the  king's  courts  of 
justice,  together  with  such  causes  and  reasons  as  w^cre  delivered  by 
the  judges  of  the  same  ;  and  in  this  sense  Littietoyi  useth  the  word 
in  this  place. 

"  En 


briefe — droits  L.  and  AT.  and  Roh. 
'  re,  not  in  L.  and  M.  nor  Koii. 


t  Et  not  în  L.  and  M  fior  R^h. 
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**En  le  tire  de  JSTottingham.'*  £ire.  Iter.  And  it  signifieth  the  (4lwtW40 
court  of  the  justices  in  eire^  and  thereupon  they  were  called  juati- 
.  ^  tiarii  iiinerantesy  in  respect  that  the  justices  residing  at 
"•J  Westminster  were  called  juatitiarii  reaideruea,  and  were 
much  like  in  this  respect  to  the  justices  of  assise  at  this  day,  although 
for  authority  and  manner  of  proceeding  (whereof  you  shall  reade  {^fi] 
in  the  ancient  authors  of  the  law)  farre  different.  And  as  the  power 
of  the  justices  of  assises  by  many  acts  of  parliament  and  other  com- 
missions increased,  so  these  justices  itinerant  by  little  and  little 
vanished  away.  And  it  is  certaine,  that  the  authority  of  justices  of 
assises  itinerant  through  the  whole  realme,  and  the  institution  of  jus- 
tices of  peace  in  every  county  being  duely  performed,  are  the  most 
excellent  meanes  for  the  preservation  of  the  king's  peace,  and  quiet 
of  the  realme,  of  any  other  in  the  Christian  world. 

u&7.ff.  Tide 


r^]  MiiTor,  cap. 
%  sect.  S.  and 
aeet.  it,  and  ca. 
4.  leoffice  det 
Jaitieea  in  EiiVb 
Glany.  Ji.  9, 
cap.  11.  Li*  8. 
cap.  primo. 
BnttfoL 
7, 8,  &e.  Biact. 
fib.  f.  115,  &c 
Flet.Ii.  I*ca.i5, 
be. 

4  8,3.83. 
0  E.3.S5. 
S3E.8.31. 
Seet.44S.S83, 234. 


"  Be  J^ottinghanu**  This  should  bee  Northamftton^  according  to 
the  originall. 

This  report  whereof  Littleton  hci»c  maketh  mention,  you  shall 
finde  an  abstract  of  it  in  3  J5. 3.  since  Little ton^a  time,  put  in  print  by 
Fitzherbert  when  he  was  serjant  in  11  H,  8.  and  is  not  in  the  Re- 
ports or  bookes  at  large.  And  yet  here  it  appeareth,  that  they 
be  of  great  authority,  and  vouched  by  Littleton  himselfe  for  the 
proc^  of  a  maine  point  in  law.  And  hereby  it  also  appeareth  how 
necessary  it  is  to  reade  records  and  pleas  reported  or  recorded, 
though  they  were  never  printed.  For  those  and  the  like  records 
are  veritatia  ei  vetuatatia  veatigia. 

r90A  1  "  ^^^^^  Fitzherbert,  26."  is  of  a  new  addition,  and 
L^y4.  a.  J  therefore  though  it  bee  true,  yet  not  to  bee  allowed* 

"  Et  le  original  et  le  firoceafuera  demande  devant  Juaticea  itine- 
nz»/*.**    For  it  is  to  be  understood  that  all  pleas  either  in  the 
realty  or  personalty  that  were  begunne  and  not  determined  before 
justices  in  eire,  were  adjourned  by  them  into  the  court  of  common 
pleas. 

"  Lea  12  chivalera  fieront  lour  aerement  aauna  challengCy  IStc.pur 
**ceoquele  eleçtionfuitfait  fier  aaaent  deafiartiea  ove  lea  4  chivalera** 
Here  are  foure  things  to  be  observed. 

First,  that  omnia  conaenaua  tolUt  errorem^  and  against  his  owne 
consent  he  cannot  challenge  the  twelve. 

Secondly,  that  the  foure  knights  electors  of  the  grand  assise  are 
not  to  be  challenged,  for  that  in  law  they  bee  judges  to  that  pur- 
pose, and  judges  or  justices  cannot  bee  challenged.  And  that  is 
the  reason  that  noblemen,  that  in  case  of  high  treason  are  to  passe 
upon  a  peerc  of  the  realme,  cannot  be  challenged,  because  they  are 
judges  of  the  fact,  and  the  Magna  Charta  saith,  fier  judicium  fiarium 
auorum. 

Thirdly,  that  the  twelve  before  any  assent  may  be  challenged 
before  the  foure  knights  electors,  but  after  assent  or  return  of  the 
pannell  before  the  justices,  there  shall  be  no  challenge  to  tht  pannell 
nor  to  the  poUes. 

Fourthly, 

Vol.  II.  31 


SE.  3.  tit. 
Droit.  F.  90. 


4E.S.41. 
Mirror, 

rieta,  J 


30  E«  1.  tit. 
challenge  178. 
Si  £.  4.  77. 
30  E.8. 1. 
44  S.  3.6. 
11  H.0. 13. 
(Cro.  El.  M4.) 

4  E.  8. 38. 


Mae^  Charta, 
cap.  89. 


SO  K.  8i  8. 
7  H.4.90. 
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T  B.  4.  «»i  Fourthly,  if  there  be  not  fourc  knights  for  electors  in  that  county, 

the  next  to  them  in  that  county  shall  be  taken  ;  ne  curia  regU  defi^ 
eeret  injwtitiâ  txhibcndâ. 

«•  SauHê  dirt  û  lour  eêcient.**  And  here  it  appeareth,  that  where 
the  judgement  is  finall,  thei%  the  oath  of  the  grand  asûse  or  jury  is 
absolute,  and  not  to  their  knowledge,  as  here  in  the  writ  of  pqaa  K  *1 
right,  in  the  attaint,  and  in  wager    law,  for  the  judgement  L'^"-  J 
in  every  of  these  three  is  finall. 


▼U«ScM.lM. 


3SIL8.ea.lI. 
•  B.O.MU  30. 


**  Le  mise  ett  joy  ne.**  Miae  is  a  word  of  art  appropriated  only  to 
a  writ  of  right,  so  called  because  both  parties  have  put  themselves 
upon  the  mecre  right  to  be  tryed  by  grand  assise  or  by  battaile  : 
so  as  that  which  in  all  other  actions  is  called  an  issue,  in  a  writ  of 
right  in  that  case  is  called  a  mise.  And  in  this  sense  Littleton  tak- 
eth  it  here.  But  in  a  writ  of  right  if  a  collaterall  point  is  to  t)e 
tryed,  there  it  is  called  an  issue  ;  and  is  derived  of  this  word 
C misêum  J,  because  the  whole  cause  is  put  upon  this  p«nt.  It  is 
also  taken  for  expences,  as  mi#«  cuetagia.  And  sometime  it  sig- 
nifieth  a  customary  grant  to  the  king,  or  lords  marchers  of  Wales 
by  their  tenants  at  their  first  comming  to  their  lands. 


10  E.  3. 10. 

91 E.  S.  dnIcT 
n.  »  E.  3. 17. 
It  H.  3.  droit 
OS.  33  E.  3.ibw 
30.  Lamb,  ex* 
pKcat.  TifboruA 


F.  N.  B.31. 
c.  9.  1  B.  S. 
droit  1». 
0E.S.tkU.S4. 


Tender  di  marke  al  roy**  Master  Lambard  salth,  that  maneuaa 
tsf  marca  Saxonicè  Maneufi.  7,  Mcarc*  JSttmmua  30  valen%  denarios. 
And  this  mearc^  now  called  a  marke,  being  an  old  Saxon  word,  is 
the  cause  that  England  most  commonly  reckoned  by  markes.  Li* 
bra  Saxonicè  is  a  fiund^  à  fiondo^  which  is  called  so  untill  this  day. 
SoltduSi  guiafiud  no«  cet  fiaraUbr^  vicedma^  denarioafier  id  temporis 
continebat  quingue^  nunc  duodccim;  and  ècUltng  is  a  Saxon  word,  and 
with  us  used  to  this  day.  Pennye,  Saxonicè  fiennigy  Latinè  denari" 
Uê  s  but  the  value  of  these  have  not  been  alwayes  one. 

In  a  writ  of  right  of  advowson  brought  by  the  king,  the  tenant 
shall  not  tender  the  (ft-marke,  because  nullum  temfiua  occur  rit  régi; 
and  therefore  the  king  shall  alledge,  that  hee  or  his  progenitor  was 
seised,  without  shewing  any  time.  « 


Mirror,  ea.  1. 
$  17.  ca.  3.  de 
Attaint,  ca.  5. 
i  1.  Bract.  To. 
S88,  289.  &C. 
S9I.  Brit.foL 
S41.  MS,  246, 
8tc    Flet.  1i.  5. 
ca.  21.  h.  34. 
Fort  tcut  ca.  M* 
(3  Hue  163.223.) 


"  En  attaint**  M  tine  ta  is  a  writ  that  lyeth  where  a  false  ver- 
dict in  court  of  record  upon  an  issue  joyned  by  the  parties  is  g^ven. 
And  of  ancient  writers  it  is  called  breve  de  convie tione  ;  and  is  de- 
rived of  the  participle  tinctus^  or  atHnctui^  for  that  if  the  petty  jury 
be  attainted  of  a  false  oath,  they  are  stained  with  perjury,  and  be- 
come infamous  for  ever  ;  for  the  judgement  at  the  common  lawjn  the 
attaint  importeth  eight  great  and  grievous  punishments.  1.  Quàd 
amittat  liberam  legem  imficrfietuum^  that  is,  he  shall  be  so  infamous 
as  he  shall  never  be  received  to  be  a  witnessc,  or  of  any  jury.  2.  Quàd 
foHéfaciant  omnia  bona  ^  catalla  sua.  3.  Qudd  terra  et  tenementa 
in  manu9  domini  regit  capiantur.  4.  Quâduxoreël^  liberi  extra  do* 
mus  euas  ejicerentur.  5.  Qudd  domue  9ua  proatrentur,  6.  Qudd  or-- 
bores  bu£  extirpentur.  7.  Qudd  prata  sua  arentur.  Et  8.  Quàd  cor* 
pora  aua  earceri  mancipentur.  So  odious  is  perjury  in  this  case  in 
the  eye  of  the  common  law,  and  the  severity  of  this  punishment  is 
to  this  end,  ut  pena  ad  paucos^  metua  ad  omnea  perveniat  ;  for  there 
is  miaericordia  pumena^  and  there  is  crudeUtaa  parcema.  And  see- 
ing all  tryals  ojf  reall,  personall,  and  mixt  actions  depend  upon 

the 
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^BUIti  of  19  TQ^Jh  pnjidei^  a^itiquky  mfticted  a  strange  and  n^vçre 
piinisi^gk^t  i^pcv^  Û^m,  if  th^K        attainted  of  perjurjr. 

But  «ÛQC^  LUtktm  vrote»  «1  statute  hath  beene  made  in  mitigation 
of  the  seven^  of  the  common  l»w,  in  case  when  the  petite  jury 
b  attainted,  and  therefore  it  is  taken  by  equity.  For  where  the 
statute  saith,  that  the  party  grieved  shall  have  an  attaint  against  the 
party  which  shall  have  judgement  upon  the  verdict,  yet  an  attaint 
shall  be  maintained  upon  that  statujbe  against  the  executors  of  the 
party.  Et  de  de  àndlibuê.  [a]  But  see  the  statutes  and  authorities 
quoted  in  the  margent.  Owly  I  tho^ghJt  good  to  observe  three 
thin^^. 

First,  that  no  attaint  ç^n  be  maintained  upon  this  statute  but 
between  party  and  party. 

Secopdly,  that  no  conus^ncç  çan  he  granted  upon  any  attaint, 
because  all  atuints  are  to  be  taken  either  before  the  king  in  his 
bench,  or  before  the  justice  of  the  commoq  place,  and  in  no  other 
courts.  Sec 

Thirdly,  consider  what  pleas  may  bee  pleaded  in  an  attaint  by 
force  of  this  act,  and  what  not* 

t.  Mpb  S,4,  f.  Lib.  8.  ea.  0.  lib.  4.  ca.  1.  Brit, 
igo.    fleta.  Kb.1.     SB.  &lib.ai  up.  4S. 


fa]  23  H.  8. 
•a.  3.  3  Elia. 
Dyer.  SOI. 

7  B.  6.  r 

81.  3  Mar. 
ibidm  189. 
7  Xliz.  ibidem 
835.   84  H.  8. 
Br.  Attaint.  M. 
4  Mar.  VtK  187. 
90  H.  7  5. 
48  E.  3. 86. 
F.  N.  B.  107.  B. 
Mirror  ea.  1,  $  3. 
oa.  3.^ 
ca.  5.  §  1. 
Bmeton  Kb.  3. 
141.  b.  Kt  fU.  320. 
^331.  GtenviLlib. 
40,  48,  43  81,  175, 


"  En  battaile,**  Duellum,  monomachia,  and  it  signifieth  in  the 
comnu»  law  a  tryaU  by  single  fight,  by  battaile  or  combate,  mono- 
machia  (1).  p]  And  in  the  writ  of  right  neither  the  tenant  or 
demandant  shall  fight  for  themselves,  but  find  a  champion  to 
fight  for  them  :  because  if  either  the  demandant  or  tenant  sliould 
be  slaine,  no  judgement  couîd  be  given  for  the  lands  or  tenements 
in  question.  But  in  an  appeale  the  defendant  shall  figlit  for  him- 
selfe,  and  so  shcill  the  plaintife  also  ;  for  there  if  the  defendant 
be  slaine,  the  plaintife  hath  the  effect  of  his  suite,  that  is,  the  death 
of  the  defendant  ;  the  order  and  solemnity  whereof  you  may  readc 
in  our  ancient  and  latter  bookes.  And  this  the  law  did  institute 
when  the  tenant  failed  of  his  witnesses,  or  evidences,  or  other 
proofes  ;  and  the  presumption  of  law  is,  that  God  will  give  victory 
to  him  that  hath  right 

"  Ley  gnger"  Vadiare  legem  ;  and  there  is  fdso  facere  legem,  by 
making  of  his  law.    That  is,  to  take  an  oath  (for  example)  that 
hee  owcth  not  the  debt  demanded  of  him  upon  a  simple  contract, 
nor  any  penny  thereof.    And  it  is  called  wager  of  law,  because  of 
-  -  ancient  time  he  put  in  surety  to  make  his  law  at  such  a  day 

\29S.  a.  J  j^Q^  1^  is  called  making  of  his  law,  because  the  law  doth  give 
give  such  a  speciall  benefit  tothe  defendant  to  barre  the  pl.iintife  for 
ever  in  that  case  [r].  But  he  ought  to  bring  with  him  eleven  per- 
sons of  his  neighbours  that  will  avow  upon  their  oath,  that  in  their 
consciences  he  saith  truth,  so  as  he  himselfe  must  bee  sworne  de 
JideUtatey  and  the  eleven  de  creduUtate. 

And 


C&]4  E.3.41. 
17  £.3. 
IQ  H.0.38. 
1  H.  4.  3. 
30  E.  3.  80. 
29  E.  3. 13. 
13  H.  4.  4. 
Stan.  174, 178.  • 
17  liliz.  Xi\yXf  ' 
9  E  4.  35. 
1  H.  d.  6. 
3H.A.3$. 
Vid.li.  i.fo. 
38.  b.  Kc  33.  b. 
Mirror  ea.  4. 
del  ofiloe  dit  ju^ 
tic  i,  '<ic 
OUnvil.  li.  1. 
etp.  9.  Lib.  8. 
cap.  R. 

Lih.  10.  cap.  5. 
Bract,  li.  3. 
tr»et.  '2.  ca.  37. 
&K.  5.  fbl.  410. 
Brittan  foU  56. 
Fluaiib  i. 
ca.  5&  «3. 


Carta,  ca.  88. 
Braeton  lib.  S. 
fol.  410. 

Fleta  lib.  a.  ca.  03. 
Divr>r«iti<t  dct 
Courts. 
33  H.  0.  S. 
4  Rep.  Slude*! 
(ease,  93.; 


(1)  Upon  thk  subject,  see  3  Black, 
ch.  93.  sect.  5.  and  6.  and  the  notes  to  the  Xst 
▼oL  of  Dr.  Bohertson's  History  of  Charles 
the  Yth^The  reader  will  also  find  sofme 


euriou8  and  interesting^  particulars  iipoii  thU 
head,  in  Pere  le  Brun^  Traité  de  quelques 
pratiqua  iupenHtiewes  qui  ontêeduit  le  peuple^ 
et  embarroêie  les  e^anaaiits. 
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And  wager  of  law  lieth  not  when  there  is  a  specialty*  or  deed  to 
charge  the  defendant,  bât  when  it  groweth  by  word,  ao  as  he  may 
pay  or  sadsfîe  the  partie  in  secret,  whereof  the  defendant  having  no 
testimony  of  witnesses  may  wage  his  law,  and  thereby  the  plaintlfe  is 
perpetually  barred,  as  Littleton  here  saith  ;  for  the  law  presum- 
eth  that  no  man  will  forsweare  himself  for  any  woridly  thing  ; 
but  mens  consciences  doe  grow  so  large  (specially  in  this  case  pass- 
sing  with  impunity)  as  they  choose  rather  to  bring  an  action  npon 
the  case  upon  liis  promise,  wherein  (because  it  b  tre^/uiêêe  9ur  le 
ease)  hee  cannot  wage  liis  law,  than  an  action  of  debt. 

S9B.S.3I.  ^  jjj^  outlawed  or  attûnted  in  an  attaint,  or  upon  an  inutile- 

ment of  conspiracy,  or  of  perjury,  or  otherwise,  whereby  he  become 
infamous,  shall  not  wage  his  law. 

u  B.4.  s.  A  man  under  the> age  of  21  yeares  shall  not  wage  his  law;  bat 

<€».  BBS.  leio      a  feme  covert,  together  with  her  husband,  shall  wage  her  law. 
u^^^  When  the  suite  is  for  the  king,  or  for  his  benefit,  as  in  a  quo  nd-- 

8  8.  i.  Ler.  as.      TfiM,  the  defendant  shall  not  wage  liis  law. 

ii^.^ot:  ^  an  infant  be  plaintife,  the  defendant  shall  not  wage  his  law. 

M  K.  s.  M.b.       An  alien  shall  wage  his  law  in  that  language  he  can  speake. 
S  B.a.&  In  no  case  where  a  contempt,  trespasse  deceit,  or  injury  is  sup* 

M  b1  tl».  posed  in  the  defendant,  he  shall  wage  his  law,  because  the  law  will 
CI  Aif.tf.b^)       not  trust  him  with  an  oath  to  discharge  himselfe  in  those  cases; 

only  in  some  cases  in  dett,  detinue,  accompt,  the  defendant  is  al- 
lowed by  law  to  wage  his  law. 
î•S!4!f^  action  of  account  against  a  receiver,  upon  a  receipt  of 

ponxiM.  money  by  the  hand  of  another  person  for  account*  render  (unlesse  it 

^  ^  be  by  the  hands  of  his  wife,  or  of  his  commoigne)  the  defendant 

shall  not  wage  his  law,  because  the  receipt  is  the  ground  of  the 
action,  which  lyeth  not  in  privity  betweene  the  plaintife  and  defend* 
ant,  but  in  the  notice  of  a  third  person,  and  such  a  receipt  is  tra- 
M33H.6.S4.       versable  {d].    But  in  an  action  of  debt  upon  an  arbitrament,  or  in 
ttSla!  411!*  action  of  detinue  by  the  bailement  of  another's  hand,  the  de- 

1 ILO.  X.  b!  fendant  shall  wage  his  law,  because  the  debtt  and  the  define t  is  the 

îi*H.V"'  ground  of  those  actions,  and  the  contract  or  bsulement,  though  it 

SE. '3  '».  be  by  another  hand,  is  but  the  conveyance,  and  not  traversable. 

ViLi^î%^  In  an  action  of  account  against  a  bailife  of  a  mannor,  the  defendant 
tiSis^T*  cannot  wage  his  law,  because  it  soundeth  in  the  realty.  In  an 
63.  30  &3. 19.  action  of  debt  which  concerns  the  realty,  as  for  debt  for  a  rent  upon 
34^*i.*  Ley.  *  lease  for  yeares,  or  an  action  of  detinue  for  detaining  an  indenture 
Gager.  Br.  97.       of  a  lease  for  yeares,  the  defendant  shall  not  wage  his  law,  much 

lesse  for  charters  or  deedes  which  concerne  inheritance, 
w^^fi.j.  In  an  action  of  debt  for  a  fine  or  amerciament  in  a  leete,  the  ûe." 

oElil'Be'ndloM.     fendant  shall  not  wage  his  law,  because  the  leete  is  a  court  of  re- 
cord ;  but  in  an  action  of  debt  for  an  amerciament  in  a  court  baron 
the  defendant  shall  wage  his  law,  for  that  it  is  no  court  of  record. 
In  debt  upon  an  account,  before  auditors,  the  defendant  shall  not 
9H6  1S  wage  his  law,  and  this  by  constructicm  of  the  statute  of  W.  2. 

S3  H.6. 35.  ca/i,  11.  which  giveth  them  great  authority,  and  saith,  coram  audi- 

38  H.  0.6.  toribus^and  therefore  of  an  account  before  one  auditor  the  law 

lyeth.    So  if  the  lord  before  auditors  be  found  in  surplusage,  in 
14  H.  ft.  «3.  an  action  of  debt  brought  by  the  accomptant,  the  lord  shall  not 

38  iLo.  6.  wage  his  law  by  construction  also  upon  this  statute,  as  an  incident 

88  H.  e.  4.  rising  upon  the  account. 

19  H.  6.  to!  In  an  account  of  debt  by  a  gaoler  against  the  prisoner  for  his 

i?  M.*Ma.         victuals,  the  defendant  shall  not  wage  his  law,  for  he  cannot  refuse 
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the  priaooer,  and  ought  not  to  suffer  him  to  die  for  defiiult  of  suste- 
nance ;  otherwise  it  is  for  tabling  of  a  man  at  large. 

In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the  defen* 
dant  shall  not  wage  his  law,  because  he  is  compellable  to  be  his 
attorney.  And  so  if  a  servant  be  retained  according  to  the  statute  of 
labourers  in  an  action  of  debt  for  his  salary,  his  master  shall  not  wage 
his  law,  because  he  was  compellable  to  serve  ;  otherwise  it  is,  if  he 
be  not  retained  açcording  to  the  statute  (1). 

Wheresoever  a  man  is  charged  as  executor  or  administrator,  he 
shall  not  wage  his  law,  for  no  man  shall  wage  his  law  of  ancAher 
man's  deed,  but  in  case  of  a  successor  of  an  abbot,  for  that  the 
house  never  dieth. 

In  debt  upon  a  penalty  given  by  statute,  the  defendant  shall  not 
wage  his  law.  There  is  another  kinde  Gf  wager  of  law  in  a  reall 
action,  of  non  summonê^  but  thereof  Littleton  speaketh  not. 


SI  H.  0.4. 


St  Hi«.ss: 

99  8.0.11. 


SK.  0.3S. 
1  H.7.  S5. 
13  H.  7. 


10  H.  7.  18. 


£t  9ur  ceo  Herle  juatice  dit  y        Hereby  it  appeareth,  that  it 
f>  1  ^      office  of  the  judges  to  instruct  the  grand  assise  or 
D* J  j^Jy      points  of  law  ;  for  as  the^  grand  assise  or  other 
jurors  are  triers  of  the  matters  of  £act,  ad  guesttoneip^  Jacti  runt 
re^fiondent  judieea^  so  ad  gueationem  juris  non  reapmdent  jura- 
t9rea.   And  accordingly  the  judge  in  this  case  directed  the  grand 
,  viz.  if  they  found  that,  &c 


^  Per  que  fuit  a^d.**  Here  are  two  things  to  be  observed. 
First,  the  form  of  a  judgement  finall.  Secondly,  that  a  judgement 
foiall  is  to  bee  given  in  this  particular  case.  For  the  forme  of  the 
finall  judgement  for  the  tenant  is  here  expressed,  that  the  tenant 
shall  hold  the  tenements  demanded  against  him,  to  him  and  his  heirs 
quite  of  the  demandant  and  his  heires  for  ever,  and  the  demandant 
in  the  mercy.  Quod  tenena  teneat  terrant  illam  aibi  et  heredibua 
auia  in  pace  veraua  fie  tent  em^  Ist  haredea  auoa  in  fierfietuum. 

For  the  second  point,  seeing  the  mise  is  joyned  upon  the  meer 
right,  albeit  the  verdict  of  the  grand  assise  be  given  upon  another 
point»  yet  judgement  finall  shall  be  given.  And  so  it  is  if  the  tenant 
after  the  mise  joyned  make  default,  or  confesse  the  action,  or  if  the 
demandant  be  non-suite;  and  yet  in  none  of  these  cases  they  of  the 
grand  assise  gave  their  verdict  upon  the  meere  right. 

"  Ctrnie  eat  avantdit'*   Vid.  Sect  478. 


GfaiiT.ini.u. 

aip.1,  8cd 


Vitonn's  CM0. 


34  E.  3.  Jadsm. 
850.«djiid8e 
■Moid.  ISR.4. 
Jadirm.845. 
10  H.  0.1. 
SOIL  0.38.1». 
SIH.0.  34.faw 
SGILt.8.b. 
IBfw.Df.OO. 
LU  5.  tb.  85. 

F.N.B.  5. 11.91. 


(1)  [See  Note  m] 
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Jj  mmemtnt  en  tid^orme^  &uatiel 
^eet:  Noyerint  univeni,  &c.  me  A* 
oe  B«  ratifieâsse,  approbà89e  et  coii- 
flrmâase  C.  de  D.  statum  &  jposses- 
nonem,  quos  habeo,  de,  &  m  ui^o 
mesBuagio,  &e.  eum  pertinentibus 


A  DEBDE  ét  mafiraiatim  is 
/\  commoiily  in  this  fmne,  op  to 
this  efleot:  Know  aU  mm,  &e.  that  I 
JLqfB.  have ratt/tedjafpratfei^  and 
conjlrmed  to  C.  St  p.  tfu  esfate  and 
po8ses9wn  whtch  i  have^  of,  and  in 
one  messuage^  &c.^7pitk  the  aj/purte- 
mncfi$  m  F.  &e. 


BMt.as.iii. 
nka  M,  ft. 

BriutSf. 

ILS.  ft. 


Bnet.li.S. 
ftksr.M. 
318.  «.34.  37. 
PLC 


CMC 

10B.3.  Cob* 

llaB.S4. 

3SE.3.0. 


cap.  14. 8t  lib.  3. 
ttp).3. 


44  Am.  3. 


H 


ERE  first  our  auUur  shewcs  what  a  confirmatann  is  : 


*^  Co^firmçtHçm^^  €hn/lrmaêh  corometh  of  the  vorbe  ^  c^nfir- 
9êot€^  quod  ee$  Jirmum  fiicere:  and  therefore  tt  U  said,  tl^it  9onfir* 
mtio  omnéa  wftfUet  de/ectuê^  licèt  id  quod  actum  eat  mb  initio^  non 
valait,  A^conénnatîon  is  a  conveyance  àt  an  estate  or  right  in  eaoe, 
wheneby  a  voidable  estate  is  made  sure  and  unaradable,  or  w4iereby 
a  particular  estate  is  encreased. 

A  confinnation  doth  not  strengthen  a  voide  estate.  Cojifirmatia 
eat  nulla  ubi  donum  pntcedena  eat  invaUdum^  et  uH  donatio  nulla 
tnanino  mec  vaiebit  caafirtmtio:  for  a  confirmation  may  make  a  void- 
able or  defeasible  esute  good,  but  it  cannot  worke  upon  an  estate 
that  is  voide  in  law.  JVbit  vtdet  confirmatio  niai  Hie  qui  confirmât 
ait  in  paaaeaaione  rei^  vel  juria  unde  fieri  debet  confirmation  iat  eadem 
modo  niai  iUe  ctd  confirmatio  aity  ait  in  /loaaeaaione.  And  another 
saith,  [c]  Canjirmare  est  id  quod  firiua  infirmumfuit  Jirmare.  Et 
donationum  alia  incefita^  defectiva,  poat  temfiua  confirmmta^ 
confirmatio  enim  omnem  au/t/iiei  defectum^  fioterit  enim  eaae  in 
fiendenH  donee  fier  ratihabiiionem  hétredia  chm  ad  éttatem  fiervenerit 
roboretur  (1). 

"  Ratijicâaae,**  RatiJScare  ,est  ratumfacere^  and  is  étquifiollent  to 
con^rmare^  which,  as  hath  been  said,  '^Jirmum  Jacere, 


Âfiprobâaae^^ cxxamtOi  of  ad  s^nd/irobo,  which  is  to  make  perfect 
and  good. 


FfecK.  3. 

aipwi4. 


** Conjirmdaae**  Here  it  is  to  be  observed,  that  there  bee  two 
kindes  of  confirmations,  viz,  confirmations  expresse  or  ui  deed, 
whereof  Littleton  hath  here  put  these  three  examples,  and  confir- 
mations implied,  or  in  law,  whereof  Littleton  hereafter  speaketh  in 
this  chapter.  QuaUbet  confirmation  aut  eat  fierjicienan  creacena^  aut 
diminuena  ;  and  of  all  these  Littleton  putteth  examples  in  this 
chapter.  And  hereof  Fleta  saith,  carta  autem  de  cotifirmatione  eat 
ilia  qu4t  alteriua /actum  conaolidat  ^  confirmât^  (i*  nihil  novi  attri- 
buitn  quandoque  tamen  confirmât  ^  addit  (3). 


(1)  [See  Vote  253  ] 

(3)  See  9  Bep.  142.  where  sir  Edward  Cokt 


brings  examples  of  these  different  opérations 
of  a  confirmation. 


i    Lib.  Sir 
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[296.  a.] 

ET  en  joaeim  cMe  wi/att  de  con- 
Jhrmaiian  est  bone  et  availabk^ 
lau  en  iid  ease  un  fait  de  release  n^est 
fasse  bone  ne  available*  Sieomejeo 
lessa  terre  a  un  heme  pur  terme  de  sa 
vie^  lequd  lessa  mesme  la  terre  a  un 
outer  pur  terme  de  œL  ane,  perforce 
ie  quel  il  est  en  possession;  sijeoper 
mon  fait  eonjbrme  V  estate  del  tenant 
a  terme  d^ans^  et  puis  le  tenant  a 
terme  de  vie  morust  durant  le  terme 
des  *  ans^  jeo  ne  puis  enter  en  la 
terre  durant  le  dit  terme. 


A  ND  in  some  case  a  deede  of 
/\.  confirmation  is  good  and  avail- 
able, where  in  the  same  case  a  deede 
of  release  is  not  good  nor  availeable. 
As  if  I  let  land  to  a  man  for  terme 
of  his  life,  who  letteth  the  same  to 
another  for  terme  of  forty  yeares, 
by  force  of  which  he  is  in  possession; 
if  I  by  my  deed  coniirme  the  estate 
of  the  tenant  for  yeares,  and  after 
the  tenant  for  life  dieth  during  the 
terme  of  yeares,  I  cannot  enter  into 
the  land  during  the  said  terme. 

4tE.3.3S. 


(lEolLAbr.  4120 


(9a  «.tt.ti^ 
nleMe44. 


(Oro.Car.U4. 
1  IlolLAbr.4tS. 
BOO.  110.97. 
Dyer  tit.  b. 
Hob.  IM.  Post. 
310. 

MlnCerXAmvl. 

Rcr.E&z. 
(HA.?.) 


YET  if  I  by  my  deed  of  release 
had  released  to  the  tenant  for 
yeares  in  the  lifetime  of  the  tenant 

for 


iJTTLETOJ^iTi  this  chapter  putteth  eight  diversities  betweene 
a  confirmatioD  and  a  release  (1)  ;  and  thereof  for  illustraUoa 
here  hee  putteth  two  cases  in  this  and  the  next  Section,  which  upon 
that  which  hath  beene  sûd  in  the  precedent  chapters,  is  sufficiently 
exj^ahied.  Onely  in  both  these  cases  this  is  to  bee  observed,  that 
where  a  coDfirmatîoo  shall  enlarge  an  estate,  there  privity  is  re- 
quired p  as  well  as  in  the  case  of  the  release,  as  by  many  examples 
wlûch  Littleton  puts  in  this  chapter  appeareth.  And  note,  here  is 
the  first  case  wherein  a  release  and  a  confirmation  doe  difier  : 

Lessee  for  life  made  a  lease  for  thirty  yeares,  and  after  the  lessor 
and  leasee  for  life  made  a  lease  for  sixty  yeares  to  another,  which 
lease  for  sixty  yeares  the  lessor  did  first  confirme,  and  after  the  les- 
sor confirmed  the  lease  for  thirty  yeares,  and  after  tenant  for  life 
dyed  within  the  thirty  yeares  ;  and  it  was  adjudged  [d],  that  the 
lease  for  thirty  yeares  was  determined  by  the  death  of  lessee  for 
li&,  and  that  the  lessee  for  sixty  yeares  might  enter  ;  for  that  albeit 
the  lease  for  sixty  yeares  was  the  latter  in  time,  yet  was  it  of  greater 
force  in  law,  for  that  the  lessor  who  had  power  to  confirme  which  of 
them  he  would,  did  first  confirme  the  second  lease. 

In  thb  chapter  is  also  to  be  observed  eight  cases,  wherein  a  re- 
lease and  a  confirmation  have  the  like  operatioD  in  law. 

Sect.  517. 

xrJWOBE  si  jeo  per  men  fait  de 
U  rdease  avoy  release  al  tenant  a 
termed^tms  enlaviele  tenant  a  terme 

de 


*  xt,  added  L.  M.  and  Roh. 
(1)  He  also  mentions  eight  instances  in  which  they  agree. 


I 


Lib.  3.   Cap.  9. 


Of  Confirmation.  Sect  519»  519. 


de  vif,  1^  rdtase  serra  voydy  pur  eeo 
que  adonques  ne  fuit  ascun  primty 
perenter  j  may  et  k  tenant  a  term 
d^ans:  ear  release  n^est  availablt  al 
tenant  a  terme  d*ans^  mes  louestun 
privitie  perenter  luy  et  eeluy  que  re- 
leasast. 


for  life,  this  release  shall  be  roide, 
for  that  then  there  was  not  any  pri- 
vity between  me  and  the  tenant  for 
years  :  for  a  release  is  not  available 
to  the  tenant  for  yeares,.  but  where 
there  is  a  privitie  betweene  him  and 
him  that  releaseth  (2). 


Thisbelcngeth  to  the  first  diversity  betweene  a  release  and  a  confirmatioik 


Sect.  518. 


[296.  b.] 


XLr  A 


mesme  le  manner  esty  sijeo  soy 
dissetsie^  et  le  disseisor  fait  un 


lease  a  un  outer  pur  terme  dranSy  si 
jeo  relessa  al  termor^  ceo  est  voyde  : 
mes  si  jeo  conjlrma  i  Vestate  le  ter- 
mor^  ceo  est  hone  et  effectual. 


IN  the  same  manner  it  is,  if  I  be 
disseised,  and  the  disseisor  make 
alease  to  another  for  term  of  yeares, 
if  I  release  to  the  termor,  this  is  void: 
but  if  I  confirme  the  estate  of  the 
termor,  this  is  good  and  efiectuall. 


4ll.7.t0.li7liari. 
ttB.4.30. 


HERE  is  the  second  diversitie  betweene  a  release  and  a  confir- 
mation. But  if  the  disseisor  make  a  lease  for  yeares  to  begin 
at  Michaelmasse,  and  the  disseisee  confirme  hb  estate,  this  is  voide» 
because  he  hath  but  intéresse  termini^  and  no  estate  in  him,  where- 
upon a  confirmation  may  enure. 


(i  lLeF.SlO 

JTEMy  si  jeo  soy  dissdsie  et  jeo 
confirma  Vestate  le  disseisor^  il 
ad  bone  ft  drotfiirf  I  estate  en  fee  sim- 
pie  J  cornent  que  en  le  fait  de  confr- 
mation  nul  mention  est  fait  de  ses 
heireSj  pur  ceo  que  il  avoit  fee  sim^ 
pie  al  temps  de  confirmation.  Car  en 
tiel  case  si  U  disseisee  confirma  Ves^ 
tale  le  dissdsory  a  aver  et  tener  a  luy 
et  a  ses  hdres  de  son  corps  engendres^ 
ou  a  aver  et  tener  a  luy  pur  le  terme 
de  sa  m'e,  uneore  le  disseisor  ad  fee 
simple^  et  est  seisie  en  son  demesne 
come  de  fee,  pur  ceo  que  quant  son 
estate  fuit  confirme,  donque  il  avoit 
fee  simple,  et  txdfait  ne  poit  changer 
son  estate,  sans  entry  II  fait  sur  luy. 


Sect,  519. 


f  moy  et  le  tenant  a  terme  «faut»— et  moyt 
L.  and  M.  and  Roh. 

#  Vestate  de  temMr^^ton  eêtate^  L.  and  M. 

aind  Roh. 

'2)  fSce  Note  254.  j 


ALSO,  if  I  be  disseised,  and  I 
confirme  the  estate  of  the  dis- 
seisor, hee  hath  a  good  and  right- 
full  estate  in  fee  simple,  albeit  in 
the  deede  of  confirmation  no  men- 
tion be  made  of  his  heires,  because 
hee  had  fee  simple  at  the  time  of 
the  confirmation.  For  in  such  case 
if  the  disseisee  confirme  the  state  of 
the  disseisor,  to  have  and  to  hold  to 
him  and  his  heires  of  his  body  en- 
gendred,  or  to  have  and  to  hold  to 
him  for  term  of  his  life,  yet  the  dis- 
seisor hath  a  fee  simple,  and  is 
seised  in  his  demesne  as  of  fee,  be- 
cause when  his  estate  was  confirmed, 
he  had  then  a  fee  simple,  and  such 
deed  cannot  change  his  estate,  with- 
out entry  made  upon  him,  &c. 

HERE 

îfaiiïKJi  in  L.and  M.  nor  Roh. 


3. 


Of  Confil-matioQ» 


Sect*  52a 


HERE  is  the  first  case  wherein  the  release  and  confirmatioa 
doth  agree,  viz.  a  confirmation  to  a  disseisor  in  taile,  or  for 
any  particular  estate,  is  of  the  like  force  as  a  release  to  a  disseisor, 
daring  such  estate*  which  in  both  cases  is  good  for  ever.  In  the 
same  manner  it  is,  if  the  disseisor  make  a  gift  in  taile,  and  the  dis- 
Btkee  confirme  the  estate  of  the  donee  for  the  life  of  the  donee, 
this  confirmation  enures  to  the  whole  estate  taile  ;  for  a  ccnfirma- 
tioo  can  makè  no  fraction  àS  any  estate,  to  extead  but  to  part  of  the 
estate  only.   £i  9ic  de  cëterU  (1). 


e  B.3. 
Coiiflim.4. 


[279.  a.] 


Sect  520, 


TMTmemt  le  maimfr  est,  si  son 
Jjj  estate  soit  confirme  |wr  terme  ée 
nnjour^  ÙU  fur  terme  ^vn  heure,  il 
ad  te»  estait  en  fee  simple^  pur  eeo  gife 
*  sùu  estate  en  jfee  simple  fuits  un 
foUseonfirme.  Qiii^  eonfirmareidem, 
est,  quod  firmum  faeere, 


IN  the  same  maaner  it  is,  if  his 
estate  bee  confirmed  for  terme  of 
a  day,  w  for  terme  of  an  houre,  hee 
hath  a  good  estate  in  fee  simple,  for 
this,  that  his  estate  in  fee  simple  was 
once  confirmed.  <{ii{a  eovfirmare 
idemest^  qiiod  firmum  facere^  &c. 


Fonfe*»  CMC* 
(i>atuaoo.b^ 


HERE  is  the  second  case  wherin  the  frelease  and  confirmation 
dee  agree.  The  reason  of  this  is,  for  that  the  disseisor  hath  a 
fee  simple  ;  and  therefore  if  his  estate  be  confirmed  but  for  an  houre, 
it  is  good  for  ever,  because  (saith  LittUton)  confirmare  idem  est^ 
quod  Jirmumfaccre. 

Nota^  a  diversity  betweene  a  bare  assent  "withoot  any  right  or  in- 
terest, and  an  assent  coupled  with  a  right  or  interest  ;  and  therefore 
an  attemement  cannot  be  made  for  a  time  nor  upob  condition  ;  but 
if  the  person  makè  a  lease  for  a  hundred  yeares,  the  pa^tron  and  the 
ordinary  may  confirme  fifty  of  the  yeares,  for  they  have  an  inte- 
rest, and  may  charge  in  time  of  vacation.  And  so  if  a  disseisor 
make  a  lease  for  an  hundred  yeares,  the  disseisee  may  confirme  par- 
cel of  those  yeares  ;  but  then  it  must  be  by  apt  words,  for  he  must 
not  confirme  the  lease,  or  demise,  or  the  estate  of  the  lessee,  for 
then  the  addition  for  parcell  of  the  terme  should  be  repugnant  when 
the  whole  was  confirmed  before,  but  the  confirmation  must  be  of 
the  land  for  part  of  the  terme.  So  may  the  coftfirmation  be  of  (iRoiL  Ai»w4i^ 
part  of  the  land  ;  as  if  it  be  of  forty  acres,  he  may  confirme 
twenty,  &c.  So  if  tenant  for  life  madte  a  lease  for  an  hundred 
yeares,  the  lessor  may  cc«ifirme  eyther  ftw  part  of  the  terme,  or  for 
part  of  the  land.  But  an  estate  of  free-hold  cannot  bee  confirmed 
for  part  of  the  estate,  for  that  the  estate  is  intire,  and  not  severall, 
as  yeares  be  (1). 


^  tm. not xsklk, utti M. npr 9pb. 

[297.  a.t  , 

(1)  tSee  S^Qtc  5^5.]  (f  )  [Sec  Note  2^.] 


Vol.  H. 


32 


Lib.  3.    Ca^.  9. 


Of  Craficmation. 


Sect.  521. 


Sect 

/TEM^  si  mm  Hsêdsorfail  un  leas 
a  terme  de  vie^  le  remainder  ouster 
enfee^sijeo  releas  al  tenant  a  terme 
de rif,  ceo  ureraa  eeluy  en  le  remain- 
der.  Mes  sijeo  confirme  V estate  de  le 
tenant  a  terme  de  vie^  uneore  après 
son  decease  jeo  puis  hien  enter ^  pur  ceo 
que^riensestconfirmeforsque  Vestate 
le  tenant  a  terme  de  vie,  issi$U  que 
après  son  deceasCyjeo  puis  enter.  Mes 
quant  jeo  rdessa  tout  mon  droit  al 
tenant  a  terme  de  ceo  urera  a 
celuy  en  le  remainder  ou  en  le  recer» 
sioUy  pur  ceo  que  tout  mon  droit  est  ale 
per  aél  teUM.  Mes  en  eest  caSj  si  U 
disseisee  confirm  Vestate  et  le  title 
eeluy  en  le  remainder  sans  ascun  eon- 
firmationfait  a  tenant  a  terme  de  tie^ 
le  disseisune  poit  enter  sur  le  tenant 
a  terme  de  vie^  pur  eeo  queU  remain- 
der est  Cependant  sur  Vestate  le  tenant 
a  terme  de  'tie  ;  et  si  son  estate  serrait 
defease,  le  remainder  serrait  defeate 
perVentrie  le  disseisee^  et  eeo  ne  serra 
reason  que  il  per  son  entre  defeateroit 
le  remainder  encounter  son  confirma- 


Al^SO,  if  my  disseisor  maketh  a 
lease  for  life,  the  remainder  over 
in  fee,  if  I  release  to  the  tenant  for 
life,  this  shall  enure  to  him  in  the  re- 
mainder. But  if  I  eonfirme  the  estate 
of  the  tenant  for  tearme  of  life,  yet 
after  his  decease  I  may  well  enter, 
because  nothing  is  confirmed  but  the 
estate  of  the  tenant  for  life,  so  that 
after  his  decease  I  may  enter*  But 
when  I  release  all  my  right  to  the 
tenant  for  life,  this  shall  enure  to 
him  in  the  remainder  or  in  the  re- 
version, because  all  my  right  is  gomt 
by  such  release.  But  in  tiiis  ease,  if 
the  disseisee  eonlirme  the  estate  and 
title  of  him  in  the  remainder  without 
any  confirmation  made  to  tenant  for 
life,  the  disseisee  cannot  enter  upon 
the  tenant  for  terme  of  life,  for  that 
the  remainder  is  depending  upon 
the  state  for  life  ;  and  if  his  estate 
should  be  defeated,  the  remainder 
should  be  defeated  by  the  entry  of 
the  disseisee,  and  it  is  no  reason 
that  he  by  Us  entry  should  defeat 
the  remainder  against  his  confirma- 
tion, Ice. 


HI 
- 


pERE  is  the  third  ea$e  tvherein  the  release  and  cenfirmatioo 
.  differ,  far  the  confirmation  to  the  tenant  for  life  doth  not  enure 
to  him  in  the  remainder. 

And  so  it  is  when  the  severall  estates  be  in  one  person  ;  as  if  the 
disseisor  make  a  gift  in  taile,  the  remaynder  to  the  ri^t  heircs  of 
tenant  in  taile»  if  the  disseisee  eonfirme  the  estate  in  taile,  it'  shall 
noteiLtend  to  the  fee  simple»  no  more  than  if  the  disseisor  had 
made  a  gift  in  taile,  the  remainder  for  life,  the  remainder  to  the 
right  heires  of  tenant  in  taile  ;  this  extendeth  ondy  to  the  estate 
^Msm.\l>        taSït^  and  not  to  the  remainder  for  life,  nor  to  the  remainder  in  fee. 
n  Bda.^Ak*'^       But  if  the  disseisor  make  a  lease  for  life,  to  jé.  and  B.  »ndp^Q-    ,  ^ 
Wj  the  disseisee  eonfirme  the  estate  of     A  shall  take  advan-L-^^'-  ^-J 

tage  thereof;  for  the  estate  of  JÉ,  vhich  vas  confirmed  was  joynt 
with  B,  and  in  that  case  the  disseisee  shall  not  enter  into  the  land, 
^  and  devest  the  moity  of  B. 

^  ^  If  the  disseisor  infeolb  ^.  and  B.  and  the  heires  of     if  the  dis- 

seisee eonfirme  the  esute  of  B,  for  his  life,  this  shall  not  only  ex- 
tend to  hte  companion,  as  hath  beene  saM,  but  to  his  wholfc  fee 

simple, 

•  mf  MeA  L.  and  M.  and  Eoh.  tt  not  in  L.  and     nor  Roh. 


Lib.  3. 


simple»  because  to  iiiaii7  purposes  hee  had  the  whole  fee  ample  in 

him,  and  the  confirmation  shall  bee  taken  most  strong  against  him  ^^^2^.)*^ 

that  made  it. 

Tenant  in  tayle  discontinueth  in  fee  and  dyeth»  the  discontinuee 
make  a  lease  for  life,  and  granteth  the  reversion  to  the  issue,  he 
shall  not  have  a  formedon  against  tenant  for  life  ;  for  by  his  forme- 
don  he  must  recover  estate  of  inheritance,  and  the  lessee  for  life  hath 
not  the  inheritance,  but  the  issue  in  taile  himselfe  hath  it. 

If  feofiëe  upon, condition  make  a  lease  for  life,  or  a  gift  in  taile,   (Abu  Mm.) 
and  the  fecffinr  release  the  condition  to  the  feoSee,  he  shall  not  enter 
vpon  the  lessee  or  donee,  because  he  cannot  regaine  his  ancient 
estate. 

If  the  feofibe  upon  condition  make  a  lease  for  life,  the  remainder 
in  fee,  'd  the  MSat  release  the  condition  to  the  lessee  for  life,  it 
shall  enure  to  him  in  the  rem^der  ;  as  well  as  in  the  case  of  t^e 
right,  or  of  a  rent,  &c. 

If  a  feme  disseisoresse  make  a  feoffinent  in  fee  to  the  use  of  jf, 
for  life,  and  after  to  the  use  of  herselfe  in  taile,  and  the  remainder' 
to  the  use  of  B,  in  fee,  and  then  taketh  husband  the  disseisee, 
-and  he  releaseth  to  jf.  all  his  right,  this  shall  enure  to  JB.and  to  his 
own  wife  also;  for  by  the  rule  of  Littleton  it  must  enure  to  all  in 
the  remainder  (1). 

But  if  A.  letteth  to  B.  for  life,  and  B.  maketh  a  lease  to  C.  for 
his  life,  the  remainder  to  in  fee,  ji»  releaseth  to  C.  all  his  right, 
this  is  good  to  perfect  the  estate  of  C.  for  his  life.  But  when  C. 
dyeth,  wf.  shall  be  in  of  his  old  estate,  for  his  release  could  not  enure 
to  hiniaelfe  to  perfect  his  defeasible  remainder,  but  his  ancient  right 
remaineth.  And  note,  that  in  these  two  cases  the  fee  is  devested 
and  vested  all  at  one  instant  ;  in  the  same  manner  as  if  tenant  in 
taile  make  a  lease  for  life,  at  the  same  instant  the  estate  taile  is  de- 
vested out  of  the  donee,  and  the  reversion  in  fee  out  of  the  donor, 
and  a  new  fee  vested  in  tenant  in  taUe.  And  so  if  the  husband  make 
a  lease  for  life  of  his  wife's  land,  he  devesteth  his  own  estate,  that 
he  hath  in  her  right,  and  the  mheritance  of  his  wife,  and  at  the 
same  instant  vested  a  new  reversion  in  fee  in  himselfe. 


•*Mt9  en  eeêt  cote  «•  le  diêeeUee  confirme  Featate  et  title  celuy  en  m  9.  a»  ir. 

*^  le  remaynder/*   Here  is  the  third  case  wherein  the  release  and  lucv^faiTaioe» 

roofi   a  1  confirmation  doe  agree,  for  the  confirmation  made  to  him  Br.  so.  13  e.  3. 

a.  J         remainder  shall  avaUe  the  tenant  for  life,  as  much  ^iS^' 

as  the  release  shalL  IISTS^ 

VM.Secu374. 

**  Fur  ceo  que  le  remainder  eat  defiendant,  ^c**  By  this  some 
have  gathered,  that  if  a  disseisor  make  a  lease  for  life,  reserving  the 
reversion  to  himselfe,  and  the  disseisee  confirmeth  the  state  of  the 
disseisor,  that  he  may  enter  upon  the  lessee,  because  the  estate  of 
him  in  the  reversion  dependeth  not  upon  the  state  for  life  as  the 
remainder  :  but  all  i&  one,  for  by  the  confirmation  made  to  him  in 
the  reversion,  all  the  right  of  him  that  confirmeth  is*  gone,  as  well 
as  when  he  maketh  it  to  him  in  remainder;  and  he  cannot  by  his 
entry  avoide  the  estate  of  the  lessee  for  life,  but  hee  roust  avoide- 

the  state  of  the  lessor,  which  against  his  owne  confii*mation  he  can-  

not  doe  ;  and  it  hath  been  adjudged^  that  if  a  disseisor  make  a  èââèjfi^ 

lease* 


(l)XSce  Note  257-y 


Lib.  3.   Cap.  9.  Of  C<Hifinnati<xi.  Sect  522. 


lease  fer  life,  said  after  Ime  a  fine  «£  Uftc  leverskn  with  prodama- 
(SM.  36«.)  tkns,  and  the  five  years  fAsae,  ao  as  the  dissriice  b  for  the  revcrakn 

j£n^^    barred,  he  shall  not  enter  apoo  the  lessee  for  life. 

^L€  rememderêtrra  itfct^   It  is  regulaiif  tme,  that  when 
the  partiadar  estate  is  defeated,  that  the  remainckr  thereby  shall 
be  also  defeated,  bat  it  feileth  hi  divers  cases. 
c!JdSlrt?Mi  where  the  partkolar  esute  and  the  remainder  dq>end  upon 

(P«i.M3.a.k.)  one  title,  there  the  defeating  of  the  partkolar  estate  is  a  defeating 
of  the  remainder-  Bat  where  the  particnlar  estate  is  defeaâble, 
and  the  remainder  by  good  title,  there  thoagh  the  particular  estate 
be  defeated,  the  remainder  is  good.  As  if  the  lessor  disseise  A, 
lessee  fer  life,  and  make  a  lease  to  iO.  fer  the  life  of  ^.  the  re- 
mainder to  C  in  fee,  albeit  A,  re-enter,  and  defeate  the  estate  fer 
life,  yet  the  remainder  to  C  bemg  once  vested  by  good  title  shall 
not  be  avoided  ;  for  it  were  against  reason  that  the  lessor  should 
have  the  remainder  againe,  against  his  owne  liverie  ;  and  this  is 
well  warranted  by  the  reason  of  LitUctw  m  this  case.  So  it  is  if 
a  lease  be  made  to  an  iniant  for  life,  the  remainder  in  fee,  the 
mfent  at  hb  fall  age  disagree  to  the  estate  for  life,  yet  the  remain- 
der is  good,  for  that  it  was  once  vested  by  good  title  ;  for  in  both 
these  cases  there  was  a  particular  esUte  at  the  time  <f  the  re- 
mainder created* 

i7E.3<«.  ^  If  a  lease  be  made  to  A.  for  the  life  of     the  remainder  to  C. 

in  fee,  A.  dyeth  beferean  occupant  entreth,  hexe  is  a  remainder 
without  a  particular  esUte,  and  yet  the  remainder  ccntmiieth 
good(l). 

3E.a.  AUbb  A*.  A  rent  is  granted  to  the  tenaatcf  the  land  fer  life,  the  iraûnder 
^^H^mu         hi  fee,  this  is  a  good  remamder,  albeit  the  particular  esUte  conti- 

n«cd  not  ;  for  «)  inêtantr  that  he  tooke  the  particular  estote,  eo  in- 
Ah^  4W.  ttenrc  the  remainder  vested,  and  the  suspension  in  judgement  of  Uw 

Î  a^  M.  ^®  taking  of  the  particular  estete  (2). 

^3'  *  *       ^  ^'  ^  Alice^  the  remamder  to 

the  heires  of  the  body  of  Alict^  this  is  a  good  remainder,  and  yet  it 

must  vest  upon  an  mstant  (3). 


îScct.  522. 

J TAJM;  81  smt  deux  disBeisars,  H  \  LSO,  if  there  bee  t\rodîsseîsors, 
U  disseisee  relessa  a  un  de  eux,  S  XV  and  the  disseisee  releaseth  to 
ii0niTa  son  esmpagnian  hors  de  la  one  of  them,  hce  shall  hold  his  com- 
terre.  Mies  si  le  disseisee  e&trfirma  panion  out  of  the  land.  But  if  the 
VestaU  d€  Vun,sans  pluis  *  dire  en  le  disseisee  confirme  the  estate  of  the 
fait,  aseuns  diant  que  U  ne  tiendra  one,  without  more  saying  in  the 
son  compagnion  dehors^  mes  tiendra  deede^some  say  that  hee  shall  not 
joyntment  ne  luy,  pur  ceo  que  ^  riens  hold  his  eomponion  out,  bat  shall 
fmt  confirme  forsqut  son' estate  que  hoU  joyntly  with  him,  fop  that  no- 
futtjoynty  &c.  thing  was  confirmed  but  his  estate, 

whieh  was  joynt,-&c. 

^are^^lanaeh,  and  M.  sfid  Boh.  f  ^  »dded  I.  and  M.  and  Soh. 

(1)  But  since  the  stat.  29  Car.  2.  c.  a  14  (2)  [Sec  Note  258.1 
Qao»  2.  c     na  sudk  vacancy  can  hsppen.  (3)  p9M  Kale  259.  j 

TpI5 


Lib.  3. 


Of  Confirmation. 


Sect.  523. 


^HIS  is  the  fourth  case  wherein  the  release  and  the  confirmation 
seeme  to  differ,  being  made  unto  one  of  the  disseisors. 

"  Confirme ftrsque  ton  eêtate^  l^c*'  Hereby  it  appeareth,  that  if 
the  disseisee  confirme  the  estate  of  the  one  disseisor  in  the  lands,  to  . 
have  and  to  hold  the  lands  or  tenements,  or  the  rtght  of  the  dis- 
seisee, to  him  and  his  heires,  hee  shall  hold  out  the  other  disseisor  ; 
and  that  appeareth  by  Littleton^  first,  upon  these  words  (confirme 
pQûQ  K  T  estate  <if  one  J  without  more  saying  in  the  deede,  viz.  to 
L-^  D.J  Y^^y^  ^  the  lands,  &c.  Secondly,  the  reason  of 
Littleton  }n  expresse  words  is,  for  that  nothing  was  confirmed  but 
his  .estate  which  was  jo3mt  Thirdly,  the  next  two  Sections  make 
it  plaine  where  the  habendum  is  added. 

Hereby  also  it  appeareth,  that  a  release  is  more  forcible  in  law 
than  a  confirmation.  If  the  disseisee  and  a  stranger  disseise  the 
heire  aS  the  disseisor,  and  the  disseisee  confirme  the  estate  of  his 
companion,  this  shall  not  extinguish  his  right  that  was  suspended  : 
so  as  if  thé  heire  or  the  disseisor  re-enter,  the  right  of  the  disseisee 
is  revived.  And  so  it  is  if  the  grantee  of  a  rent-charge  and  an 
estranger  .disseise  the  tenant  of  the  land,  and  the  grantee  confirme 
the  estate  of  his  comf^ion,  the  tenant  of  the  land  re-enter,  the 
rent  is  revived  ;  for  the  confirmation  extended  not  to  the  rent  sus- 
pcnded«  otherwise  it  is  of  a  release  in  both  cases. 

Sect.  523. 

ET  pur  eeo  aseuns  ant  dit^  qrœ  si  A  ND  for  this  somehaye  said,  that 

dtux  joyntenants  santj  et  Vun  J\  if  two  joyntenants  bee,aiidtho 

confirme  Vestate  Vauter^  que  il  n'ad  one  confirme  the  estate  of  the  other, 

f&rsque  joynt  estate^  sieame  il  avait  that  he  hath  but  a  joynt  estate,  as 

wleccmt.  Mes  sHl  ad  tiels  parais  en  he  had  before.  But  if  hee  hath,  auoh 

h  fait  de  can/lrmation,aaveretten€r  words  in  the  deede  of  confirmation, 

ahty  et  a  ses  heires  touts  les  tenements  to  have  and  to  hold  to  him  and  to 

iont  mention  est  fait  en  le  confirmjor  his  heires  all  the  tenements  wherepf 

tîoR,  donques  il  ad  estate  sole  en  les  mention  is  made  in  the  confirmation, 

tenewients^  ^  &c.   Et  fwr  ceo  il  est  then  he  hath  a  sole  estate  in  the  te- 

hone  et  sure  choseenchescmi  confirma-  nements,  &c.   And  therefore  it  is  a 

Hon  d^aver  ceux  paralx  ;  a  aver  et  good  and  sui*e  thing  in  every  con- 

tfRer  les  tenements^  &c.  en  fee^  ou  en  firmation  to  have  these  words  ;  to 

fee  taile,  ou  pur  terme  de  vie,  ou  pur  have  and  to  hold  the  tenements,  &o. 

terme  d*ans^  salonque  ceo  que  le  ca^  in  fee,  or  in  fee  taile,  or  for  terme 

t  estj  ou  le  matter  gist.  of  life,  or  for  terme  of  yeares,  ac- 
cording as  the  case  is  or  the  matter 


A 


lyeth. 

NDthis  confirmation  leaveth  the  state  as  it  was,  and  ^oth  not 
amount  to  any  severance  of  the  joynture,  as  some  have  said 


**  Mcfi  s'il  ad  MeU  fiaroU  en  le  fatty  ISc**  This  is  plaine  and  scb-s.  th. 
evident  enough.  c«finn.  pj.  is. 

'  "  Et  pur  ceo  il  est  bone  et  sure  chose^  ^c."  This  is  good  counsell, 
aid  worthy  to  be  observed. 

ClTMnit  in  U and  M. n«r floh.        f     ^^^^^ ^-         nor RoH. 


m>.  3.    Cap.  9. 
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Sect.  524,  525. 


Sect.  524. 


fiJlB  al  entent  d^ascuns,  si  home 
%J  lessa  terre  a  un  auter  pur  terme 
de  vtf,  et  fuis  canjvrma  son  estate  que 
il  ad  en  mesme  la  terre^  a  aver  et  ttner 
son  estate  a  luy  et  a  ses  heires^  cest 
eon/irmation  quant  a  ses  heires  est 
votd^  ear  ses  heires  ne  poient  aver  son 
estate^  que  ♦  nefuitforsquepur  terme 
de  son  vie*  Jdes  sHl  conjirma  son 
estate  per  ceux  parolx^  a  aver  mesme 
le  terre  aluyeta  ses  hdreSy  cest  eon- 
Jlrmation  fait  fee  simple  en  cest  case 
a  luy  en  la  terre,  pur  ceo  qu€  t  les 
paroix  a  aver  et  tenevj  &c.  va  a  le 
terre,  et  nemy  al  estate  que  il  ad,  &e. 


FOR  to  the  intent  of  some,  if  a 
man  letteth  land  to  another  for 
life,  and  after  confirme  his  estate 
which  hee  hath  in  the  same  land,  to 
have  and  to  hold  his  estate  to  him 
and  to  his  heires,  this  confirmation 
as  to  his  heires  is  Toide,for  his  heires 
cannot  have  his  estate,  whieh  was 
not  but  for  terme  of  his  life.  Bat  if 
he  confirme  his  estate  by  these  words, 
to  have  the  same  land  to  him  and  to 
his  heires,  this  confirmation  ttiaketh 
a  fee  simple  in  this  case  to  him  in 
the  land,  for  that  the  words  to  have 
and  to  hold,  &e.  goeth  to  the  land^ 
and  not  to  the  estate  whieh  hee 
hath,*&o. 


(1  lUn.  Abr.  4IS^ 
!•  K.  S.  40. 


Mirid.  PL  Com. 
u»  TluopB<iit<m*a 
ewe,  f«L  147. 

p  IS.) 


HERE  the  diversity  is  apparent  betweene  a  confirmatioD  of  the 
estate  for  life  in  the  land  to  have  and  to  hold  the  said  state  in 
the  land  to  him  and  his  heire,  this  cannot  enlarge  his  estate,  roQQ  1 
for  his  estate  being  but  for  life,  that  estate  cannot  bee  ex-  L*^^^*  ^  J 
tended  to  his  heires.  But  in  that  case  if  he  confirme  the  estate  for 
life  in  the  land  in  the  premisses  of  the  deed,  and  the  habendum  is  in 
this  sort,  to  have  and  to  hold  the  land  to  him  and  his  heires,  this 
shall  enlarge  his  estate,  and  create  in  him  a  fee  simple. 

Wherein  is  to  bee  noted,  ]  that  the  habendum  and  the  premisses 
doe  in  substance  well  agree  together,  and  that  the  habendum  may 
enlarge  the  premisses,  but  not  abridge  the  same  (1). 
.  And  seeing  that  in  conveyances,  limitations  of  remainders  are 
usuall  and  commnn  assurances,  it  is  dangerous  by  concdpts  or  nice 
distinctions  to  bring  them  in  question,  as  have  in  latter  time  beene 
attempted. 


"  Son  e^tateP    Vide  Sect.  650. 


Sect.  505. 

JTEJIf,  9t  jeo  lessa  certaine  terre  a     \  LSO,  if  I  let  certaine  land  to  a 

un  feme  sole  pur  terme  de  sa  vie,  Jl\.  feme  sole  for  terme  of  her  life, 

laqud  preht  baron,  et  puis  jeo  con-  who  taketh  husband,  and  after  I  con- 

Jirma  firme 

*  ne  not  in  L.  and  M.  nor  Roh.  f  lâê  parola^^-ie  L.  and  M.  and  Roh. 

(1)  On  the  operation  of  an  habendum  in  a  deed,  see  ant.  21.  a.  Via.  Abr.  Grant.  S.  K. 
•ndM. 


Lib.  3. 


©f  Confirmation. 


Sect,  525. 


fma  VestaU  U  har&u  et  safemey  a  firme  the  estate  of  the  husband  asd 

aocr  et  tener  %  pur  terme  ie  lour  deux  vife,  to  have  and  to  hold  for  terme  of 

vies  ;  en  eest  ease  le  haron  ne  tient  their  t>Yo  lives;  in  this  case  the  hus- 

jmatmemi  me  sa  feme^  mes  tient  en  band  doth  not  hold  joyntly  with  his 

iroU  de  sa  feme  pur  terme  de  sa  vie.  wife,  but  holdeth  in  right  of  his  wife 

Meseest  emjlrmationureraa  leharon  for  term  of  her  life.    But  this  eom- 

fer  vay  de  remainder  pur  terme  de  sa  firmation  shall  énure  to  the  husband 

vky^ilsurtequist  safeme.  byway  of  remainder  for  terme  of 

his  life,  if  bee  surviveth  his.  wife. 

HERE  is  the  fourth  case  wherein  the  release  and  confirmation    Jsa^  8?s6i?* 
doc  agree;  and  in  this  case  it  is  to  be  observed,  that  the  baron 
hath  sach  an  estate  in  the  land  in  the  right  of  his  wife  as  hee  is 
capable  of  a  confirmation  to  enlarge  his  estate  ;  and  therefore  if 
the  confirmation  had  been  made  of  his  estate  to  him  alone,  to  have 
and  to  hold  the  land  to  him  and  to  his  heires,  this  had  been  good   ^^^^  ^ 
to  have  conveyed  the  fee  simple  to  him  after  the  decease  of  his  ifiH.o.iic 
wiiie  :  for  if  in  this  case  a  release  be  made  to  the  husband  and  his  £*^r.T^* 
kcires,  this  is  sufficient  to  convey  the  inheritance  of  the  land  to  the  ggg^ 
husband  (2). 

Me  tient  j  ointment  ox^e  mi /erne**  For  two  causes.    First,  be- 
rooo    U  1  ^^^^      '^^^  ^^^^      whole  for  her  life.  Secondly,  joyn-    (4  Rrp. 
[299.  D.J  tenants  must  (as  hath  been  before  said  in  the  chapter  of 
Joyntenants)  come  in  by  one  title.    But  in  this  case  if  the  confirma-    (i  rSIil'r^ 
tion  had  been  made  to  the  husband  and  wife,  to  have  and  to  hold  the 
land  to  them  two  and  to  their  heires,  they  had  been  joyntenants  of   Ant.  iu,tu 
the  fee  simple,  and  the  husband  seised  in  the  right  of  his  wife  for    p5ii.^2.g.j  . 
her  life  ;  for  the  husband  and  the  wife  cannot  take  by  moitiés  during  . 
the  coverture. 

If  a  man  letteth  land  to  the  husband  and  wife,  to  have  and  to 
hold  the  one  moity  to  the  husband  for  terme  of  his  life,  and  the 
other  moity  to  the  wife  for  her  life,  and  the  lessor  confirme  tlie 
estate  of  them  both  in  the  land,  to  have  and  to  hold  to  them  and 
to  their  heires;  by  this  confirmation  as  to  the  moity  of  the  has- 
band,  it  enurethonly  to  tl\e  husband  and  his  heires,  for  the  wife  had 
nothing  in  that  moity  ;  but  as  to  the  moity  of  the  wife,  they  are    JJ  ^ 
joyntenants,  as  hath  bin  said  ;  for  the  husband  hath  such  an  estate    coaSr.  ir. 
iahisvrife's  moity,  in  her  right,  as  is  capable  of  ,  a  confirmation.  XSiiM!* 
But  if  such  a  lease  for  life  be  made  to  two  men  by  several  I  moitiés,  ' 
and  the  lessor  confirme  their  estates  in  the  land,  to  have  and  to  hold 
to  them  and  to  their  heires,  they  are  tenants  in  common  of  the  in- 
heritance ;  for  regularly  the  confirmation  shall  enure  according  to 
the  quality  and  nature  dT  the  estate  which  it  doth  enlarge  and  in- 
crease. 

If  a  lease  for  life  be  made  to  ji.  the  remainder  to  JB.  for  life,  and 
the  lessor  confirme  their  estates  in  the  land,  to  have  and  to  hold  to 
them  and  their  heires,  ji,  taketh  one  moity  to  him  and  his  heires» 
and  therefore  of  the  one  moity  he  is  seised  for  life,  the  remainder 
to  B.  ^  life,  and  then  to  him  and  his  heirts  :  of  the  other  moity 
ji.  is  Seised  for  life,  the  immediate  inheritance  tb  J?,  and  his  heires  ; 

because 


t  An.  M. 


4  la  j^rré'added  L.  and  M.  tJid  Roh. 
(3)  [See  Xote  260.] 
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because  as  to  the  moity  which  B.  takes,  the  same  is  executed  ;  as 
uSL  usl'hj        ^  ^®  reversion  be  g;ranted  to  tenant  for  life,  and  to  a  stranger,  it 
is  executed  for  one  mcnty,  (as  hath  been  said  before)  and  there- 
fore in  this  case  they  are  tenants  in  comman. 

If  lands  be  given  to  two  men,  and  to  the  heires  of  their  two 
bodies  begotten,  and  the  donc»*  confirmeth  their  two  estates  in  the 
land,  to  have  and  to  hold  the  land  to  them  two  and  to  their  heires  : 
in  this  case  some  are  of  opimon,  that  they  shall  be  joyntenants  of  the 
fee  simple,  because  the  donees  were  joyntenants  for  life,  and  (say 
they)  the  confirmation  must  enure  according  to  the  estate  which 
they  have  in  possession,  and  that  was  joynt  But  others  hold  the> 
contrary.  For,  first,  they  say,  that  the  donees  have  to  some  pur* 
poses  severall  inheritances  executed,  though  between  the  donees 
survivor  shall  hold  for  their  lives.  Secondly,  they  say,  that  when 
the  whole  estate,  which  coroprehendeth  severall  inheritances,  is 
confirmed,  the  confirmation  must  enure  according  to  the  severall 
inheritances,  which  is  the  greater  and  most  perdurable  estate,  and 
m  Sect.  «73.  therefore  that  the  donees  shall  be  tenants  in  common  cf  the  inherit- 
ance in  this  case. 


M.S1. 


"  Per  voy  de  remainder^  l^c'*    Here  some  question  hath  been 
made  of  this  terme  remahider,  without  any  cause  at  all,  because  in 
SrSvoiSf*  it  is  in  nature  of  a  remainder.    For  in  case  of  a  fine,  when  a 

Do^  &  Stud.       reversi(Hi  expectant  upon  an  estate  for  life  in       b  granted  to  B. 

et  çuét  ad  ipBum  rêver  H  debet  fioat  mortem  A,  fir£fat9  B.  iSf  héoredi'- 
bu9  suis  remaneant^  isfc,  and  a  mdre  colourable  exception  might  be 
taken  against  this  word  remaneant  there,  than  in  the  case  of  Little- 

*  lA  R.  6.  til.  It  is  true,  that  in  *  16     6.  it  is  called  a  reversion  :  in  [o]  9  4. 

w.  ^  called  a  remainder  :  'm[/i]  6  £.  3.  it  is  said,  that  by  the  con- 

«  s.  a.  9.        firmadon  an  estate  accrued  to  the  husband  for  terme  of  his  life.  In 

&b!^^  [?]  17     3.  the  husband,  living  the  wife,  shall  have  nothing  but  in 

abeyance  after  the  death  of  his  wife.  But  lest  there  should  bee 
fiugna  verborum^  which  learned  and  wise  men  ever  avoide,  all  do 
resolve,  that  the  icstato  of  the  husband  is  good,  and  that  it  doth 
enure  by  way  of  increase  and  inlargement  of  his  estate.   And  albeit 

%^n?a  eue.  Littleton^  the  husband  by  the  confirmation  gaineth  an 

Sik  B,  ^7ft.  b.  an  estate  for  life  in  remainder,  (as  Littleton  termeth  it)  yet  if  the  hus- 
band  doth  waste,  an  action  of  waste  shall  lie  against  lum  and  his 
wife,  notwithstanding  the  meane  remainder,  because  the  husband 
himselfe  committeth  the  waste,  and  doth  the  wrong  ;  and  therefore 
shall  not  excuse  himselfe  for  his  committing  of  waste,  in  respect  he 
himselfe  hath  the  remainder  ;  no  more  than  if  a  man  lesseth  to  Jt. 
during  the  life  of  B,  the  remunder  to  him  during  the  life  of  C* 
if  he  commit  waste,  an  action  of  waste  shall  lie  against  him  (1). 


(1)  [Sec  Note  261.] 


Lib.  s. 
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1ÊM  ES  si  jeo  lessa  alfeme  sole  terre  1 
wfJL  par  terme  d^anSj  lequel  prent  X3 


^  jmr  terme  d^ans,  lequel  prent         for  terme  of  yeare8,i¥hotaketh 

haron^  et  puis  jeo  confirma  restate  le  husband,  and  after  I  confirm  the 

baron  ét  sa  feme^  a  aver  el  tener  la  estate  of  the  husband  and  his  wife,  to 

terre  pur  terme  de  lour  deux  nies  :  en  have  and  to  ho^d  the  la§d  for  term 

eest  ease  ils  onJt  joynt  estate  en  le  o{  their  two  lives  :  in  tliis  case  they' 

franktenement  de  la  terre,  pur  ceo  que  have  a  joynt  estate  in  the  freehold  of 

(a  feme  n^wooit  franktenement  ade-  the  land,  for  that  the  wife  had  no 

vanty  &e.  freehold  before,  &c. 


'HIS  is  the  fifth  case  wherein  the  release  and  confirmation  JJjjJ^^^iJj'  ^ 

doe  agree:  and  it  is  to  be  observed,  that  chattels  reals,  as  38h.o.'23.  ' 

lOfi       1  ycares,  wardships,  and  the  like,  are  not  given  to  JJ    J;  J*' 

ovAJ*   a.  J       husband  absolutely  (as  all  chattels  personals  are),  by  pi.  ckwu  DÎm» 

the  intermarriage,  but  conditionally  if  the  husband  happen  to  survive  ^iuL^^f, 
her,  and  he  hath  power  to  alien  them,  at  his  pleasure  :  but  in  the 

mean  time  the  husband  is  possessed  of  the  chattels  rcall  in  her  right.  9  h.  «.  53. 

37  Li.  Ats. 
31  U.  7. 20. 

21 E. 4.40.  S6H.8.7.  (Ant. 40* b.  Post.  35Lt.) 

Secondly,  that  the  husband  hath  such  a  possession  m  her  right  of  ^^^l'^ 
the  chattel],  as  is  capable  of  a  confirmation  or  of  a  release.  Ant.  399. 

Thirdly,  that  the  confirmation  in  this  case  to  the  husband  and 
wife  for  their  lives,  maketh  them  joyntenants  for  life,  because  a  chat- 
tell  of  a  feme  covert  may  be  drowned  :  and  so  note  a  diversity  be- 
tweene  a  lease  for  life  and  a  lease  for  yeares  made  to  a  feme  covert; 
for  her  estate  of  freehold  cannot  be  altered  by  the  confirmation  made 
to  her  husband  and  her,  as  the  terme  for  yeares  may,  whereof  her 
husband  may  make  dxspo8iti<Hi  at  his  pleasure  (1). 


Sect.  527. 


/T£Jlf ,  si  mon  disseisor  granta  a 
un  rent  charge  hers  de  la  terre 
dont  ilmoy  disseis^ist^  et  jeo  rehersant 
le  iM  grant  confirma  mesmje  le  grants 
et  tout  ceo  que  est  comprise  deins 
même  legraunt^  et  puis  jeo  enter  sur 
If  dissdsor;  qutere,  en  cest  case^  si  le 
terre  soit  discharge  de  le  rent  ou 
nemy*. 


ALSO,  if  my  disseisor  granteth  to 
one  a  rent  eharge  out  of  the 
land  whereof  he  disseised  mee,  and  I 
rehearsing  the  say  de  grant  eonfirme 
the  same  grant,  and  all  that  which  is 
eomprised  within  the  same  erant,and 
after  I  enter  upon  the  disseisor;. 
qucere,  in  this  case,  if  the  land  be 
discharged  of  the  rent  or  no. 


THIS  is  the  fifth  case  wherein  the  release  and  confirmation  doe       n  h.  7  « 

differ  ;  for  a  release  to  the  grantee  in  this  case  [a]  were  voide.  iSL  uf^url 
It  is  holden  by  some  authority  since  I^ittleton  wi-ote,  that  the 

disseisee 


*      added  in  L.  and  M.  and  SoL 
(1)  [See  Note  262.] 

Vol.  II.  S3  îâtfri 
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Sect  528. 


disseisee  after  his  re-entry  shall  not  avoide  the  rent  charge  against 
hi»  own  confirmatioQ  :  and  there  a  geuerall  rule  is  taken,  that  such 
a  tiling  as  I  may  defeatc  by  my  entry,  1  may  make  good  by  my 
confinnation. 

li^'i^nT'  If  the  feoffee  upoo  condition  grant  a  rent  charge  in  fee,  and  the 

>ia')ow\  eaK.  feoffor  coniirmeth  it,  and  after  the  condition  is  broken,  and  the 
<p<Mt.s«et.j».)      feoffor  enter,  he  shall  not  avoide  the  rent  charge.    And  so  it  is  if 

the  hcire  of  the  disseisor  grant  a  rent  charge,  and  the  disseisee  con- 
•      firmcth  it,  and  after  recover  the  land,  he  shall  not  avoide  the  rent  : 

and  yet  in  neither  of  these  cases  his  entry  was  congeable  at  the  time 

of  the  coufirmatioD  (2). 


Sect.  528. 


J TEJlf,  si  un  parson  d'un  esglise  A  LSO,  if  a  parson  of  a  ehureh 

charge*  le  glebe  de  son  esglise  per  charge  the  glebe  land  of  tis 

sonfait^etpuis  le  palron  el  Vordinarie  church  hy  his  deed,  and  after  the  pa- 

eonjirmont  mesine  U  grants  \  el  lout  ti-on  and  oi-dinary  confirme  the  same 

ceo  que  est  comprise  deins  mesmele  grant,  and  ull'that  is  comprised  in  the 

granl^  donqtus  le  grant  esloytra  en  sa  same  grant,  then  the  grant  shall  stand 

J^orce^solonque  le  purport  de  mesuie  le  in  hia  force,  according  to  the  pur- 

graunU    J^Ies  en  tiel  ca^e  corient  que  port  of  the  same  graunt.  But  in  this 

U  patron  eit  fee  simple  en  le  vowson  ;  case  it  bekoveth  that  the  patron  hath 

car  s*il  j  n*ad  e;>la[e  en  luvowson  a  fee  simple  in  the  advowson  ;  for  if 

Jorsque  pur  tenne  de  rie,  ou  en  le  taile^  he  hath  but  an  estate  for  life,  or  in 

donqiuU  grant  ^  ne  esloyeraforsque  taile,  in  the  advowson,  then  the 

durant  sa  rie,  et  la  vie  le  parson  que  graunt  shall  not  stand,  but  during 

granlastj&c.  Iiis  life,  and  the  life  of  the  parson 

which  granted,  &c. 

«I'm^îm;  u.  "  X>-^^  SOJSr,**  Persona.  In  the  legall  signification  it  is  taken  for 
BnM-tî  li.  4.  '  Jl_    the  rector  of  a  church  parochiall,  and  is  called  fiersona  cede- 

^xiuTo!*^4.  b.       ^^^-t  because  he  assumeth  and  taketh  upon  him  the  parson  of  the 
«•^Q^ao^ïc**  *'      church,  and  is  said  to  be  seised  in  jure  ecclesie^  and  the  ^^^rq/Y^  k  1 
liii^6.c».'i8.  had  an  exellent  end  therein,  viz.  that  in  his  person  the L*^^^  "'J 

^.^F.  N.  B.        church  might  sue  for  and  defend  her  i-ight  ;  and  also  be  sued  by  any 
Biiu  ubi  lupffa.       that  had  an  elder  and  better  right  ;  and  when  the  church  is  full,  it  is 
said  to  be  fUena  tsf  consul/ a  of  such  a  one  parson  thereof,  that  is,  full 
and  provided  of  a  parson,  that  may  vicem  seu  /lersonam  ejus  gei'ere. 
Persona  im/iersonata,  parson,  impersonee  is  the  rector,  that  is  in 
Jg^fâfi^'        possession  of  the  church  parochiall,  be  it  présenta tive,  or  impro- . 
3  M»r.  priatc,  and  of  whom  the  church  is  full. 

*"*    '  Here  are  divers  things  to  bee  noted.    First,  that  the  confirmatiai 

7H.4.15.  grant,  which  in  deed  is  but  a  meere  assent  by  deed  to 

(Uo.  flTo  the  grant  ;  and  therefore  it  is  holden,  that  if  there  be  a  parson, 

patron,  and  ordinary,  and  the  patron  and  oi*dinary  g^ve  licence  by 
dt  tdc  to  the  parson  to  grant  a  rent  charge  out  of  the  glebe,  and 
tlie  parson  granteth  the  rent  charge  accordingly,  this  is  good,  and 
shall  bindc  the  successor;  aud  yet  here  is  no  confirmation  subsequent, 
but  a  liccjice  precedent. 


Secondly, 


*  la-^uu^  L.  and  M.  and  Roh.  '  4-  nad-^adt^  L.  and  M.  and  Roll, 

f  et  touts  ce  que  ent  comprise  deins  tnesme  le       i  tie  not  in  L.  and  M.  nor  lioh. 
xf^U^  not  in  L.  and  M.  nor  UoU. 

(2)  [Sec  Kotc  -:63.] 
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Secondly,  The  ordinary  alone,  without  the  deane  and  chapter, 
may  ag^e  thereunto,  either  by  licence  precedent,  or  confirmation 
subsequent  ;  for  that  the  deane  and  chapter  hath  nothing  to  doe  with 
that  which  the  bishop  doth  as  ordinary,  in  the  life-time  of  the  bishop.  ' 

Thirdly,  [A]  but  if  the  bishop  be  patron,  there  the  bishop  can- 
not confirme  alone,  but  the  deane  and  chapter  nnust  confirme  also  ;. 
for  the  advowson  or  patronage  is  parcell  of  the  possession  of  the 
bishopricke  ;  and  therefore  the  bishop,  without  the  deane  and  chap- 
ter, cannot  make  the  grant  good,  but  oncly  during  his  owne  life,  after 
the  decease  of  the  incumbent,  either  by  licence  precedent,  or  confir- 
mation subsequent. 

A,  parson  of  Z>.  is  patron  of  the  church  of  S,  as  belonging  to  his 
church,  and  presents  who  by  consent  of  A.  and  of  the  ordinary, 
grants  a  rent  charge  out  of  the  glebe  ;  this  is  not  good  to  make 
the  rent  charge  perpetual],  without  the  assent  of  the  patron  of  A*  no 
more  than  the  assent  of  the  bishop  who  is  patron,  without  the  deane 
and  chapter,  or  no  more  tlian  the  assent  of  the  patron,  being  tenant 
in  taile  or  for  life,  as  Littleton  saith.  And  I^ittleton  here  saith,  that 
the  patron  that  confirmes  must  have  a  fee  simple,  meaning  to  make 
the  charge  perpetuall.  (1)  And  Littleton  after  saith,  that  in  the 
case  of  the  pai-son  the  fee  is  in  abeyance,  and  seeing  the  consent  of 
the  patron  is  in  respect  of  his  interest  as  heire,  it  appeareth  by  Lit- 
tletoriy  he  may  consent  upon  condition;  otherwise  it  is  of  an  attorne- 
ment,  because  that  is  a  bare  assent.  Also  if  the  estate  of  the  patron 
be  conditionally  and  he  confirmeth,  and  after  the  condition  is  broken, 
his  confirmation  is  voide. 

Fourthly,  he  tliat  is  patron  must  be  patron  in  fee  simple  ;  for  if 
hee  be  tenant  in  taile,  or  tenant  for  life,  his  ccHifirmation  or  agree- 
ment is  not  good  to  bind  any  successor,  but  such  as  come  into  the 
church  during  his  life.  But  if  the  patron  be  tenant  in  taile,  and 
discontinue  the  estate  in  taile,  the  lease  shall  stand  good  during  the 
discontinuance  ;  or  if  the  estate  taile  be  barred,  it  shall  stand  good 
for  ever. 

But  here  is  to  be  observed  a  diversity  betweene  a  sole  corpo- 
ration, as  parson,  prebend,  vicar,  and  the  like,  that  have  not  the 
absolute  fee  in  them,  for  to  their  grants  the  patron  must  g^ve  his 
consent.  But  if  there  be  a  corporation  aggregate  of  many,  as 
dean  and  chapter,  master,  fellowes,  and  schoUars  of  a  colledge,  ab- 
bot or  prior,  ahd  covent,  and  the  like,  or  any  sole  corporation  that 
hath  the  absolute  fee,  as  a  bishop  with  consent  of  the  dean  and 
chapter,  they  may  by  the  common  law  make  any  grant  of  or  out 
of  their  possessions,  without  their  founder  or  patron,  albeit  the  ab- 
bot or  prior,  Sec.  were  presentable  :  and  so  it  is  of  a  bishop,  because 
the  whole  estate  and  right  of  the  land  was  in  them,  and  they  may 
respectively  maintaine  a  writ  of  right. 

_  -J  If  a  bishop  hath  two  chapters,  and  he  maketh  a  grapt, 
[^oOl*  ^«  Jboth  chapters  must  confirme  it,  or  else  the  successor  shall 
a  voide  it.  But  if  one  of  the  chapters  be  dissolved,  then  the  confirmation 
of  the  other  sufficeth  ;  but  it  needeth  not  the  confirmation  of  the  king, 
who  is  founder  and  patron  of  all  bishoprickes  (1). 

And  note  a  diversity  between  a  confirmation  of  an  estate,  and  a 
confirmation  of  a  deed;  for  if  the  disseisor  make  a  charter  of 

feoffinent 

(1)  [See  Note  264.] 

[301.1.] 

(1)  For  the  confirmation  of  leases  made  by  eccletiutical  persons^  see  Bacon^s  Abrw 
tit.  Leases. 
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feofiment  to  jf,  with  a  letter  of  attorney,  and  before  livery  the 
disseisee  confirme  the  estate  of  w^.  or  the  dec*  I  made  to  «f.  this  is 
cieerely  voide,  though  livery  be  made  after.  Bat  if  a  bishop  had 
made  a  charter  of  feoffment  with  a  letter  of  attorney,  and  the 
deane  and  chapter  before  livery  confirme  the  deed,  this  is  a  good 
confirmation,  and  livery  made  afterwards  is  good.  And  so  it  hath 
been  adjudged. 

The  like  law  is  of  a  confirmation  of  a  deed  of  grant  of  a  revernon 
before  attornment. 

In  the  same  manner  it  is  if  a  bishop  at  the  common  law  had 
granted  lands  to  the  king  in  fee  by  deed,  and  the  deane  and  chap- 
ter by  their  deed  confirme  the  deed  of  the  bishop,  and  after  the 
deed  of  the  bishop  is  inroUed,  this  b  good,  albeit  the  confirmation 
of  the  deane  and  chapter  be  not  inroUed;  for  the  assent  upon  the 
matter  is  made  to  the  bishop. 

But  this  confirmation  that  Littleton  here  speaketh  of  must  be 
made  in  the  life,  and  during  the  incumbency  of  the  person  ;  and 
so  in  the  life  of  the  bishop,  or  of  any  other  sde  corporation.  But 
it  15  to  be  knowne  that  grants  made  by  parsons,  prebends,  vicars, 
bishops,  master  and  fellowes  of  any  colledge,  deane  and  chapter, 
master  or  gardeine  of  any  hospitall,  or  any  having  any  spirituall  or 
ecclesiasticall  living  are  restrained  by  divers  acts  of  parliament, 
8o  as  they  cannot  grant  any  rent  charge,  or  to  make  any  aliena- 
tion, or  to  make  any  leases  other  than  such  as  are  mentioned  in 
those  acts,  which  you  may  reade  at  large,  and  the  expositions  upon 
the  same,  in  my  [•]  Commentaries. 


Sect.  529. 

JTÈM^  éi  home  lessa  terre  fur  \  LSO,  if  a  man  letteth  land  for 

terme  de  -rie,  le  qvd  tenant  a  J\  term  of  life,  the  whieh  tenant 

terme  dévie  charge  la  terre  ore  un  for  life  charge  the  land  with  a  rent  in 

rent  enfeey  eteduy  en  le  reversion  fee,  and  hee  in  the  reversion  confirme 

eonjlrma  meeme  le  grant^  U  charge  the  same  grant,  the  charge  is  good 

est  assets  hone  et  effeetuaU.  enough  and  efiectuall. 

HERE  is  a  diversity  to  bee  observed,  where  the  determination 
of  the  rent  is  expressed  in  the  deed,  and  when  it  is  implyed 
in  law.  For  when  tenant  for  life  granteth  a  rent  in  fee,  this  by 
law  is  determined  by  his  death  ;  and  yet  a  confirmation  of  the 
grant  by  him  in  the  reversion  makes  that  grant  good  for  ever, 
without  words  d  inlargement,  or  clause  of  distresse,  which  would 
amount  to  a  new  grant  And  yet  if  the  tenant  for  life  had  granted 
a  rent  to  another  and  his  heires  by  expresse  words,  during  the 
life  of  the  grantor,  and  the  lessor  had  confirmed  that  grant,  that 
grant  should  determine  by  the  death  of  tenant  for  life. 

Tenant  for  life  upon  a  condition  grant  a  rent  in  fee,  the  lessor 
confirme  the  grant,  and  afker  the  condition  is  broken,  the  lessor 
re-tnter,  he  shall  not  avoide  the  grant 


96AM.pL  S«. 
4S  Au.dI.1S. 
lib.  1.  M.  147. 


(1  RolL  Abr. 
4I3.> 

14  An.pL  14. 
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Sect.  530. 


JT£iM,  si  sait  un  perpetual  ehan^ 
farky  dont  Vordinarie  n*ad  Tien  CL 
miter  ne  a  faire;  quœre^  si  k  patron 
dd  chauntery^  et  le  ehapleine  de 
mesnie  le  chauntery  paient  charge  U 
ehauntery  me  un  rent  charge  en  per- 
petvUie. 


ALSO,  if  there  bee  a  perpetuall 
ehanterie,  wherewith  tlie  ordi- 
nary hath  nothing  to  doe  or  meddle  ; 
quasre,  if  the  patron  of  the  ehantery, 
and  the  ehapleine  of  the  same  chant- 
ery  may  charge  the  ehantery  with 
a  rent  charge  m  perpetuitie. 


TilS  is  meant  of  a  chaunteiy  donative  wherewith  the  ordinary 
hath  not  to  deale,  and  by  this  grant,  when  Littleton  wrote» 
the  chauntery  should  have  been  charged  for  ever,  because  no 
r^ni   h  1  interest  in  this  ehantery  save  only  the  patron 

l^oUl.  U.J  chauntry  priest,  and  the  grant  is  made  concurrentibua 
hits  gue  injure  reguiruntur.  But  since  Littleton  wrote,  all,  and  all 
manner  of  free  chappells  and  chaunteries  perpetuall,  whereof  Lit» 
tleton  here  speakes,  are  by[a]  acts  of  parliament  given  to  the  crowne, 
and  the  bodies  pcditike  therecî  dissolved.  See  hereafter,  Section  648, 
more  at  large  df  all  this  present  Section. 


Vkl.Sect.64S. 
(Cro.  Jae.  630 
(10  Rep.  Laia- 
prt*s  ease.) 
(Port.  344.) 


Cal37H.9.c«.4. 


•  0.  c.  14. 


Sect. 

JTEJIf,  en  aseun  cas  cest  verbe 
dedi,  *  ou  cest  verbe  concessi,  ad 
mesme  V effect  en  substance,  et  urera  a 
nesme  V entent ,  come  cest  verbe  eoniir- 
mxfu  Sicome  jeo  sue  disseisied^un 
came  de  terre,  et  f  jeo  face  tid  fait  ; 
Seiant  prtesentes,  &e.  quod  dem  a  le 
di«iei9or,  \  &c.  vel  quod  eonoessi  a  Ve 
dit  dt^stt^or,  le  dit  came,  G?e.  et  jeo 
idnerianXsolemeni  le  fait  a  luy  sauns 
aseun  Iroery  de  seisin  del  terre,  c^est  un 
bone eoniirmation,et  auxyfort  en  ley, 
sicome  it  avoit  en  le  fait  cest  verbe 
confirmayi,  &e. 


531. 

A  LSO,  in  some  case  this  verbe 
dedi,  or  this  verbe  concessi,haih 
the  same  effbot  in  substance,  and 
shall  enure  to  the  same  intent,  as 
this  verbe  confixmavi.  As  if  I  bee 
disseised  of  a  earue  of  land,  and  I 
make  such  a  deed;  Seiant  prœsentes^ 
&c.  quod  dedi  to  the  disseisor,  &c.  or 
quodconeessito  the  said  disseisor, the 
said  came,  &c.  and  I  deliver  onely 
the  deed  to  him  without  any  liverie 
of  seisin  of  the  land,  this  is  a  eood 
confirmation,  and  as  strong  in  law, 
as  if  there  had  beene  in  the  deed 
this  verbe  conjirmavi,  &c. 


HERE  Littleton  pioceedeth,  according  to  the  former  division, 
to  shew  words  that  in  law  do  amount  to  a  confirmation.  And 
here  is  to  bee  observed,  that  some  words  are  large,  and  have  a 
generall  extent,  and  some  have  a  proper  and  particular  application. 
The  former  sort  may  contsdn  the  latter  ;  as  dedi,  or  conceBsi,  may   J^^^J*   ^  ^' 

amount    ftoAncnts  & 


*  0ti— tff,  L.  and  M.  and  Boh. 
t  /Hat  added  L.  and  M.  and  Boh. 


t  &C.  VBI«  ^VOD  CONCBSSI  0  Ic  dUteitoT, 

&c.  not  in  L.  andM.  nor  Roh. 
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amount  to  a  grant,  a  fcofTment,  a  gift,  a  lease,  a  release,  a  confir- 
mation, a  surrender,  &c.  and  it  is  in  the  election  of  the  party  to 
use  to  which  of  these  purposes  he  will. 


fkittlOS. 
sa  H.6.«L 
14  H.  4.  30. 
19  H.  0.44. 
7  H.  7. 10. 
3iE.S.Mcfet91. 

BroolDetiLCoiifinii.se.  14IL7.S.  S7H.0.17.  Dy«r8Eliz.  4H.7. 10.  S3E.4.30.  40  E.  3.41.  (Sid.45S. 
Pk».10O.  5  Rep.  17.  a.  1  Roll.  Abr.  48S.  Moy  00.^ 


Bi«eioii,lih.S. 


(4  Rep.  10.1». 
S  Cro.  109. 
Mo.  34. 
Pk.  107,  390.) 


Etc  autem  confirmatio  guan  çuétdam  ratihabition  êufficit  tamen 
guandoque  fier  9i  etiam  in  ae  coniineat  donationem^  ut  si  dicat 
guiSf  dedi  et  confirmavi^  licet  juvari  fiOBnt  ex  aligna  donatione 
firétcedente. 

But  a  release,  confirmation,  or  surrender,  &c.  cannot  amount  to 
a  grant,  8cc.  nor  a  surrender  to  a  confirmation,  or  to  a  release,  &c. 
because  these  bee  proper  and  peculiar  manner  of  conveyances,  and 
are  destined  to  a  ^peciall  end  (1). 


M  3S  E.  3. 

tiniieS91. 

BitMloetit. 

Confirm.  90. 

VkLlestat.de 

Gloe.ca.4. 

t/3  7E.3.9. 


Brteton. 

(Plo.  159.) 


14  H.4.  SO. 
Lib.  f .  ibi.  IS. 
in  Neweomeo*! 


(Ant.  380.198. 
ê  Rep.  15, 10.) 


Dedi  et  concesn^  l^cV  Here  is  implyed  that  there  be  more 
words  than  dedi  and  concept  that  will  amount  to  a  confirmation,  as 
dimisi.  [el  In  ancient  statutes  and  in  originall  writs,  as  in  the  writ 
of  entry  in  casû  firoviso,  in  conaimili  casû  ad  communem  legcm^  and 
many  others,  this  word  dimiai  is  not  applyed  only  to  a  lease  for 
life,  but  to  a  gift  in  taile,  and  to  a  state  in  fee.  [y]  Also  if  a  man 
make  a  lease  to  ji.  for  yeares,  and  after  by  his  deed  the  lessor  xfoluit 
guod  haberet  et  teneret  terrant  firo  termina  vitéc  au^ti  this  is  adjudged 
by  this  verbe  f  volo  J  to  bee  a  good  confirmation  for  terme  of  his  life, 
Benignè  ernrn  facienddt  aunt  interfiretationea  cartarum  firofitev 
aimfilicitatem  laicorum  ut  rea  magia  valeat  guàm  fiereat. 

And  he  to  whom  such  a  deed  comprehending  dedi^  ^c,  is  made, 
may  plead  it  as  a  grant,  as  a  release,  or  as  a  confirmaticm,  at  his 
election  (2). 

If  a  parson  and  ordinary  make  a  lease  for  yeares  of  the  glebe  to 
the  patron,  and  the  patron  by  his  deede  granteth  it  over,  or  -i 
if  the  disseisor  granteth  a  rent  to  the  disseisee,  and  he  by  his  L'^^'^*  ^*  J 
deed  granteth  it  over,  and  after  re-enter  ;  in  Jl>oth  these  cases  one 
and  the  same  words  doe  amount  both  to  a  grant,  and  to  a  confirma- 
tion in  judgement  of  law  of  one  and  the  same  thing,  ne  rea  fiereat. 
And  so  it  is  if  a  disseisor  make  a  lease  for  life,  or  a  gift  in  taile,  the 
remainder  to  the  disseisee  in  fee,  ^e  disseisee  by  his  deed  granteth 
over  the  remainder,  the  particular  tenant  attometh,  the  disseisee 
shall  not  enter  upon  the  tenant  for  life,  or  in  taile,  for  then  he 
should  avoide  his  owne  grant,  which  amounted  to  a  grant  of  the 
estate,  and  a  confirmation  alsa 


Sect.  532. 

JTEMy  sijeo  leasa  terre  a  un  home  A  LSO,  if  I  let  land  to  a  man  for 
pur  terme  d'an«,  per  force  de  quel  jç\terme  of  yeares,  by  force  wherc- 
il  est  *  en  possession^  (fc.  et  puis  jeo  of  he  is  in  possession,  &c.  and  after! 
face  un  fait  a  luy^  &c.  quod  dedi  &  make  a  deede  to  him,  &c.  quod  dedi 

conoessi,  &  concessit 

*  en  paaaetnvn^  ^c^poêaeanane,  L.  and  M.  and  Boh. 


(  I)  The  effect  of  the  word  grant,  in  im-        pott  on  the  chapter  of  Wairanty* 

plying  a  warranty,  will  be  considered  in  a  (2)  [See  Note  965.] 


Lib.  3. 


Of  Confirmation. 


Sect  533,  534. 


eoneessi,  &c.  le  dit  terrey  a  aver  fur  &  eancessiy&c.  the  said  land,  to  have 

term  de  sa  tne,  et  delrcera  a  luy  le  for  terme  of  his  life,  and  I  deliver  to 

faipj  &c.  donques  maintenant  il  ad  him  the  deed,  &e.  then  presently 

estate  en  le  terre  pur  terme  de  *  sa  hee  hath  an  estate  in  the  land  for 

vie,  terme  of  his  life. 

HERE  is  the  sixth  case  wherein  the  confirmation  and  the  release 
doe  agree,  and  is  evident,  and  needeth  no  explication. 


Sect.  533. 


TjlT  si  jeo  die  en  le  /dif,  a  aver  et 
JJj  ttner  a  luy  et  a  ses  hdres  de  son 
corps  engendres^  il  ad  estate  €fi  fee 
taik.  Et  si  jeo  die  en  le  fait  j  a  aver 
et  tener  a  luy  et  a  ses  heiresj  il  ad 
estate  en  fee  simple.  Car  ceo  urera 
a  luy  per  force  de  f  confirmation 
d^enlarger  son  estate. 


AND  if  I  say  in  the  deede,  to  have 
and  to  hold  to  him  and  to  his 
heires  of  his  body  engendred,  hee 
hath  an  estate  in  fee  taile.  And  if  I 
say  in  the  deed,  to  have  and  to  hold 
to  him  and  to  his  heires,  he  hath  an 
estate  in  fee  simple.  For  this  shall 
enure  to  him  by  force  of  the  con- 
firmation to  inlarge  his  estate. 


THIS  also  is  evident,  and  needeth  no  explication,  saving  that 
whensoever  a  confirmation  doth  inlarge  and  give  an  estate  of 
inheritance,  there  ought  to  be  apt  words  (as  Littleton  here  expres- 
seth  them)  used  for  the  same. 


Sect.  534. 


JTEMj  si  home  soit  dissdsiCj  et  le 
disseisor devieseisieyCt son  heire  est 
df»  per  diseenty  et  puis  le  disseisee  et 
Vhdrey^  le  disseisor  font  jointment  un 
fait  a  un  auter  en  jfcc,  et  Iwery  de 
seisin  sur  ceo  est  fait  (quant  al  heirele 
disseisor  que  ensealast  le  fait)  les  tene- 
ments passont  I  et  uront  per  mesme  le 
fait  per  voy  de  feoffment;  et  quant  al 
disseisee  que  enseaïast  mesme  le  fait, 
ceo  ne  urera  §  sin4>n  per  voy  de  con- 
flrmaiion.  Mes  si  le  disseisee  en  cest 
cos  port  brief  è  d'entre  en  le  per  et  cui 
emers  V alienee  ||  del  heire  le  disseisor; 

quaere, 

*  «a  not  in  L.  and  M.  nor  Roh. 
t  cmjirmatiùnr^onfirmament,  L.  and  M.  and 
Roh. 

t  le  diêêcUor  not  in  L.  and  M.  nor  Roh. 


ALSO,  if  a  man  be  disseised,  and 
the  disseisor  die  seised,  and  his 
heire  is  in  by  discent,  and  after  the 
disseisee  and  the  heire  of  the  disseisor 
make  joyntly  a  deede  to  another  in 
fee,  and  livery  of  seisin  is  made  upon 
this,  (as  to  the  heire  of  the  disseisor 
that  sealed  the  deed)  the  tenements 
doe  passe  and  enure  by  the  same  deed 
by  way  of  feofiinent  ;  and  as  to  the 
disseisee  who  sealed  the  same  deed, 
this  shall  enure  but  by  v^ay  of  confir- 
mation. But  if  tbe  disseisee  in  this 
case  brings  a  writ  of  entry  in  the  per 

and 

4-  et  uront  not  In  L.  and  M.  nor  Roh. 
§  sinon — mes,  L.  and  M.  and  Roh. 
g  del'^lc.  L.  aud  M.  nor  Roh. 


I 


Lib.  3.   Cap.  9. 


Of  Confirmation. 


Sect.  534. 


^fomre^  eamtni  ilfkdra  edfait  rm- 
ver$  It  iemaniant  ptr  voy  de  am- 
Jbrmatiim^^Ge.  Et  saches^  man  JUs^ 
que  e$t  tm  4m  plmiê  himorahUSjkmA' 
ahkêj  et  frafitaJbltg  choses  en  nostre 
Utfj  de  aver  le  science  de  bien  fkder 
m  actions  reals  et  personais  ;  et  pur 
eeo  jeo  tog  eounsaile  especialmtnt  de 
mitter  f  ton  courage  et  cure  de  eeo 
appTcndcr^» 


mnà  em  aninst  tlie  alimee  of  tbe 
heire  of  ue  disseisor  ;  quetre,  how 
he  shall  pleade  this  deed  against  the 
demandant  by  way  of  eonfinnation, 
&e.  Andknow,niyson,  thatit  is  one 
of  the  most  honourable,  laudable,  and 
profitable  things  in  our  lav,  to  have 
theseieneeof  well  pleading  in  aetions 
reals  and  personals;  and  therefore  I 
eounsaile  thee  espeeially  to  imploy 
thy  eourage  and  eare  to  leame  this. 


tl  IL7.S4.b^ 
PL  Com.  140. 


S  II.f.7. 
U  II.7.U. 
IS  E.  4.4.a. 
S7H.t.l3. 
H.16H  17  B. 
M.  (8U.t3.) 
(lB«II.Ate»«33.) 

ClBefb70,77j 
lJb.l.«.  78. 


17  Elit.  Dm  339. 
(1  Leo.  31.} 


CI  Leo.  37.  fis.) 


"       VANTal  h  tire  deldUteUor^  \Sc,  let  tenements  fuueom  per  voy 
%^  de/eofment*'  For  Che  land  shall  ever  passe  from  him  r  Arkn  -i 
^  that  hath  the  state  ofthe  land  in  him.  As  'd cesty  que  L^^"^'  ^•J 
u$e  and  his  feoffees  after  the  statute  ci  1  R.S,  and  before  the  statute 
of  27  H.  8.  cap.  10.  had  jofoed  in  a  feoflbient,  it  shall  be  the  feoffment 
of  the  feoffees,  because  the  state  of  the  land  was  in  him. 

So  it  is  if  the  tenant  for  life,  and  hee  in  the  remainder  or  rever- 
sion in  fee,  joyne  in  a  feoffment  by  deede.  The  livery  of  the  free- 
hold shall  move  from  the  lessee,  and  the  inheritance  from  him  in 
the  reversion  or  remainder,  from  each  of  them  according  to  his 
estate.  For  it  cannot  bee  adjudged  by  law,  that  the  feoffinent  of 
tenant  for  li&  doth  draw  the  reversion  or  remrâder  out  of  the  les- 
sor or  him  in  remainder,  or  doth  worke  a  wrong  because  they 
joyned  together  (1). 

If  there  bee  tenant  for  life,  the  remaynder  in  tayle,  &c.  and 
tenant  for  life  and  he  in  the  remainder  in  taile  levie  a  fine,  this  is 
no  discontinuance  or  devesting  of  any  estate  in  remainder,  but  each 
of  them  passe  that  which  they  have  power  and  authority  topasse. 

jf.  tenant  for  life,  the  remainder  to  B,  for  life,  the  remainder  in 
tayle,  the  remainder  to  the  right  heires  of  B,  A*  and  B.  joyne  in  a 
feoffment  by  deede,  albeit  it  may  be  said  that  this  is  the  feoffment 
of  A.  and  the  confirmation  of  B,  and  consequently  hee  in  the  re- 
mainder in  tayle  cannot  enter  for  the  forfeiture  during  the  life  of  B. 
but  because  B.  joyned  in  the  feoffment,  which  was  torcious  to  him 
in  the  remainder  in  taile,  and  b  particepa  crindniêy  therefore  they 
forfeited  both  their  estates,  and  he  in  the  remainder  in  tayle  might 
enter  for  the  fcnfeiture.  But  if  he  in  the  reversion  in  fee  and  tenant 
for  life  joyne  in  a  feoffment  by  paroU,  this  shall  be  (as  some  hold) 
first,  a  surrender  of  the  estate  of  tenant  for  life,  and  then  the  feofi^ 
ment  of  him  in  the  reversion  ;  for,  otherwise,  if  the  whde  should 
passe  from  the  lessee,  then  he  in  the  reversion  might  enter  for  the 
.  forfeiture,  and  every  man's  act  ( ut  rea  magiê  valeat  J  shaU  be  con- 
strued most  strongly  against  himselfe. 

And  it  is  to  be  observed  that  Littleton  here  puttcth  a  discent,  so 
as  the  entry  of  the  disseisee  is  not  lawful!  ;  for  if  the  disseisor  and 

disseisee 


*  Ue.  not  in  L.  and  M.  nor  ftoh. 
f  tout  added  L.  and  M.  and  Roh. 


%  &c.  added  L.  and  M.  and  Roh. 


(1)  [Sec  Note  269.] 


Lib.  3. 


Of  Confirmation, 


dâsseîsee  joyne  in  a  charter  of  feofTtncnt,  and  enter  into  the  landy 
and  make  livery,  it  shall  be  accounted  the  feoffment  of  the  disseisee^ 
«nd  the  confii*mation  of  the  disseisor. 


re>(\a       1    "  Qu<ere  cornent ilfiledera  ceatfait^  Isfc.**  Hee  may  plcadc    LiU  i.  fo.  i4ô, 
a.  J  ^  feoffment  of  the  heire  of  the  disseisor,  and  the  confir-    ]^  *u#«we'i 
matioo  of  the  disseisee  as  it  hath  been  pleaded  and  allowed. 


"  Et  9ache9y  mon ^tê,  çue  Cêt  un  defiluia  honorable^  Ufc**  Here  is 
to  bee  observed  the  excellency  of  ^ood  pleading,  and  Littlcton*a 
grave  advice,  that  the  student  should  imploy  his  cburage  and  care 
tor  the  attaining  thereof  ;  which  hce  shall  attaine  unto  by  three 
meanes  :  first,  by  reading  ;  secondly,  by  observation  ;  and  thirdly, 
by  use  and  exercise.  For  in  ancient  time  the  Serjeants  and  appren- 
tices of  law  did  draw  theire  owne  pleadings,  which  made  them  good 
pleaders.  And  in  this  sense  filacitum  may  be  derived  à  ftiacendo^ 
çma  omnibus  placet. 

Now  seeing  good  pleading  i«  so  honourable  and  excellent,  and 
that  many  a  good  cause  is  daily  lost  fbr  want  of  good  and  orderly 
pleading,  it  is  necessary  to  set  downe  some  few  rules  (amongst 
many)  of  the  same,  to  facilitate  this  learning,  that  is  so  highly 
commended  to  the  studious  reader.  For  when  I  diligently  consider 
the  coarse  of  our  bodces  of  years  and  termes  from  the  beginning  of 
.the  raigne  of  Edw,  3.  I  observe,  that  more  jangling  and  questions 
grow  upon  the  manner  of  pleading,  and  exceptions  to  forme,  than 
upon  the  matter  itselfe,  and  infinite  causes  lost  or  delayed  for  want 
of  good  pleading.  Therefore  it  is  a  necessary  part  of  a  good  com- 
mon lawyer  to  be  a  good  prothonotary.  And  now  we  will  per- 
forme  our  promise. 

The  order  of  good  pleading  is  to  be  observed,  which  being  in- 
verted |;reat  prejudice  may  grow  to  the  paity,  tending  to  tlie  sub- 
version of  law.    Ordine  filacitandi  aervato^  $ervatur  ^  jus,  t^c. 

First,  in  good  order  of  pleading  a  man  must  pleade  to  the  juris- 
diction of  the  court  Secondly,  to  the  person  ;  and  therein  first  to 
the  person  of  the  plaintife,  and  then  to  the  person  of  the  defendant. 
Thirdly,  to  the  count.  Fourthly,  to  the  writ.  Fifthly,  to  the 
action,  &c.  [a^  which  order  and  forme  of  pleading  you  shall  reade 
in  the  ancient  authors  agreeable  to  the  law  at  this  day  ;  and  if  the 
defendant  miaorder  any  of  these  he  loseth  the  benefit  of  the 
former. 

The  count  must  be  agreeable  and  conforme  to  the  writ,  the 
barre  to  the  count,  &c.  and  the  judgement  to  the  count  ;  for  none 
of  them  must  be  narrower  or  broader  than  the  other. 

A  count  or  declaration,  which  anciently  and  yet  is  called  narm- 
tto,  ought  to  containe  two  things  [ô]  viz.  certainty  and  verity,  for 
that  it  is  the  foundation  of  the  suite,  whereunto  the  adverse  party 
must  ajiswer,  and  whereupon  the  court  is  to  give  his  judgement  : 
[c]  Certa  debet  esse  intcntio  et  narratio,  et  certumfundamentum^ 
et  certa  res  quét  deducUur  in  judicium.  But  it  must  be  understood 
that  there  he  three  kinde  of  certainties  :  first,  to  a  common  intent, 
and  that  is  sufficient  in  a  barre  which  is  to  defend  the  party  and  to  cx- 
cttte  him.  \d]  Secondly,  a  certaine  mtetlt  in  generall,  as  in  counts, 
replications,  and  other  pleadings  of  the  plaintife,  that  >  to  con- 
vince the  defendant,  and  so  in  inditemcnts,  &c.  Thirdly,  a  cer- 
taine intent  in  every  paiticular,  as  ill  estoppels. 

He 

Vol.  It  34 


See  TUf  PirFRn 
tothc9  Booke 
of  my  Hepovu* 
(Ante  17. 
U6.li.  181.  a* 
381.  a. 
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Lib.  3.   Cap.  Ô.  Ôf  Confirmation.  Sect.  534* 

aîïL'îlîi^ïi  W      plcadeth  a  pica  in  abatement  of  the  writ  (wKith  of  ancient 

«.  Com.  53.  Ik       times  was,  and  yet  is  called  breve  J  or  a  plea  after  the  latter  con- 
tinuance, ought  to  plead  it  certainly. 

[  /  3  The  ancient  formes  of  courts  arc  to  be  duly  observed,  as 
•"ÎZ  îî  2*21***  dimuit^  or  cum  dedit^  and  not  to  say,  that  he  was  seised  and  dc- 

si  E.4.  j't.*  mised,  See.  (And  yet  if  he  say  so,  it  maketh  not  the  count  vicious) 
SQ^.Vt  {s\  *  barre  replication  or  other  kinde  of  pleading,  the 

fiu  7  16.  party  must  alledge  a  seisin  in  the  lessor  or  donor,  and  ancient  fcMines 

f>i  48  £.  a.  >•       of  pleading  are  also  to  be  observed, 
s  a  4.  IS. 

oa.4.S.b.      ldE.4.a.      F.N.B.lM.e.    llE.3.        Aide».       0B.6.  ioe.4.4. 

[A]  Counts,  or  such  as  be  in  nature  of  counts,  (as  an  a\'OwTy, 
«7H.*s.t7.  wherein  the  defendant  is  an  actor)  need  not  to  be  averred,  but  all 

«7 H.  A.  OH. 7.      other  pleas  in  the  affirmative  ought  to  be  averred,  tt  hoc  fiaratum 

est  verificarCf  i^c.  but  pleas  meerly  in  the  negative  ought  not  to  be 

averred,  because  a  negative  cannot  be  proved. 
(040  IE.  s.  31,  •         [{]  Where  there  is  but  one  tenant  or  one  defendant,  he  cannot 
If^ef  3. 11.  h^ye  two  such  pleas,  as  each  of  them  doe  goe  to  the  whole  :  but 

•  H.s^4jj  where  there  are  divers,  each  of  them  may  pleade  severall  pleas 

44  &  3.  «1  '  which  extend  to  the  whole  (1  )• 

45  E.  S.  Doublt 

£b.^.*U«    m  H»  0-  S»*    S7  H.  0.  t3.  S3  B.  4.  51.    If  E.  4.  S5.    7  H.  4.  It.  41 S.  3.  I>MUe'plHi  71. 

C]fc]p|.Cem.t&r  [A:]  That  which  is  alledged  by  way  of  conveyance  or  induce- 
s4«L4!4ti  ment  to  the  substance  of  the  matter  need  not  to  be  so  certainly  al- 

19  R.  i.  Aethn      Icdged,  as  that  which  is  the  substance  it  selfe. 

n  E.  3.  10. 

mF'iiV^s.  Every  plea  must  be  direct,  and  not  by  way  of  argument,  « 

«  fe.  4.  ».  rehearsalL 

87  H.  t.  4. 

W  H.  4.  ^ 

17B,4.7.  BSK.4.t. 

r»0  PI.  Com.  [m]  Where  a  matter  of  record  is  the  foundation  or  ground  of 

374*h*4io.  ^"^^^  ^      plaintife,  or  of  the  substance  of  the  plea,  there  it 

sjg-J-JJ*  ought  to  be  certainly  and  truly  alledged;  otherwise  it  is,  where  it 

S7K.iL  14*.  iii  but  conveyance.    But  the  proceedings  and  sentences  in  the  eccle- 

91  EI4.54.  siasticall  courts  may  be  alledged  summarily  ;  as  that  divorce  was 

11 H.  4. 15.  had  between  such  parties,  for  such  a  cause,  and  before  such  a  judge, 

S  Atfc  J^  concurrentibu^  hiis  qués  in  jure  requiruntur  ;  for  the  judge 

J^Ri^i"'  must  be  alledged,  to  the  intent  the  court  may  write  to  him  if  it  be 

oE»3.*4eJ  denied. 

S5  H.  4.35!  Good  matter  must  be  pleaded  in  good  forme,  in  apt  time,  and  in 

10  H.  7.'  0. 15.  due  order,  or  otherwise  great  advantages  may  be  lost. 
se!  3.' si 

e4H.4.87.   lSH.I.5.4i    7E.4.3S.  OE.4.84.    •B.4.S1.    I  An.  SO.  5  E.  4. 70.  3E.4.  1. 

aï^Ê.'^iît*''  [n]  Generall  estates  in  fee  simple  may  be  generally      r«/\q  1^-1 

«  H.4. 5.  *  ledged,  but  the  commencement  of  estates  taylc,  and  other-  L*''^*^"  *^-J 

V^^VL*  particular  estates  regularly  must  be  shewed,  unlesse  in  some  cases 

ao  E  4.  It.  where  they  are  alledged  by  way  of  inducement,  and  the  life  of  tenant 

S  as*."*  in  taile,  or  for  life,  ought  to  be  aveiTed. 

Pl€*4ingJir.W4.  WTien 

(1)  [Sec  Note  267.] 


Lib.  3.  Of  Confirmation.  Sççt.  534.. 

[o]  When  any  spcciall  and  substantial!  matter  is  allcdgaj  by  J'i^i^^^^^r 
either  party,  that  ought  to  bee  especially  answered,  and  not  to  be  4is.3.si 
passed  over  by  a  general!  pleading.  a^S.^ 

23  E.3.  AnaDemeiMlJ.  80  &,  3.  ik      7  H.  7,  d.  Z^^lO.l^fl. 

[/i]Thc  plea  of  every  man  shall  be  construed  strongly  against  ^^^^l'^ 

him  that  pleadeth  it,  for  everie  man  is  presumed  to  make  tlie  best  u  h!4.  «l'b. 

of  his  owne  case:  ambiguum  fUacitum  interfiretari  debet  contra  prty-  JJ    J  •»  *^ 

ferentem.  Sebctf. 

7H.0.S4.3I. 
«  -         «  «  3*H.i.4«. 
47  E.  3«  I4i  PU  Con.  40-  a.       3.  fi).  51,   LiDo.Cfi|,  ««|^ 

[y]  Every  plea  that  a  man  pleadeth  ought  to  be  triable,  for  C«]«a«.4, 
without  triall  the  cause  can  receive  no  end:  et  ex/tedit  reifiuôlic^  ut  so  lo. 
9itjtîùa  UtitOTu  jg  J- J  JJ- 

[r]  The  tenant  before  his  default  saved,  may  plead  all  pleas  ^^^^^^ 
which  prove  the  writ  abated,  as  death,  &c.  or  matters  apparent  in    4i'e.  s.  s. 
the  writ;  but  no  plea,  which  prove  it  abateable,  as  taking  of  hus-  ^^twl 

band>  &C  48  £.3. 3. 10.  4& 

0  E.  3.  37. 
•  E.  3.80. 

10  E.  3.00.   14  H. 4. If.  13E..4.1.  38  £.3.88.  7  H.  7.  3^ 

[•]  When  a  man  is  authorised  to  doe  any  thing  by  the  common    m  lo  e.  4.  3. 
law,  by  grant,  commission,  act  of  parliament,  or  by  custome,  lie  fiL7?*i3. 
ought  to  pursue  the  substance  and  effect  of  the  same  accordingly.       o  H.7.80I 

37  H.  0. 1. 
87  H.  8.  IS. 

tlB.7.S5.  IIH.4.33.  Pl.Com.70.  IOE.4.10.  1  H.7.33.  aoB.7.1.  0E»4.4,S.  91E.4.M.  88H.0.4r«. 
llH.0.t.  SO  0.3.40.1».  88  An.  7.  S  Elk.  Djor  184. 

[/]  All  necessary  circumstances  implied  by  law  in  the  plea  need  ^^^j^fj* 

not  to  be  expressed,  as  in  the  plea  of  a  feoffment  of  a  maimor,  livery  37  u.  a.'s8. 
and  attomement  are  implied. 

[tt]  When  a  count,  barre,  replication,  &c  is  defective  in  respect  ^^^^'^t^ 

of  omission  of  some  circumstance,  as  time,  place,  &c.  there  it  may  Jg^'^j*** 

be  made  good  by  the  plea  of  the  adverse  party  ;  but  if  it  be  insuf-  S  el  S;  34.'"*^ 
ficient  in  matter,  it  cannot  be  salved. 

Tunter's  aue. 

[w3  Every  man  shall  plead  such  pleas  as  are  pertinent  for  him,  J^JJ^jJ*^ 

according  to  the  quality  of  his  case,  estate,  or  interest,  as  disseisors,.  s8H.  ofss.. 
tenants,  incumbents,  ordinaries,  and  the  like. 

[x]  Surplusage  shall  never  make  the  plea  vicious,  but  where  it  SJ?^!!! 

is  contrarient  to  the  matter  before  (1).  sss.  b.  «cfo^ioL 

per  Dyer  8c50S. 

[y]  That  which  is  apparent  to  the  court  by  necessary  collection  m^rJ^w.* 
out  of  the  record  need  not  to  be  averred.  ?  5'**^* 

3f  H.  0. 30. 
V  H.  7.  38. 

BnccU.  3.(^.154.  PL  Com.  87.      SéH.0.  OavLM^ 

[a]  A  man  is  bound  to  performe  all  the  covenants  in  an  inden-  5^?i8."* 
ture:  if  all  the  covenants  be  in  the  affirmative,  he  may  generally    10  h.  7'.  it. 

nlead    WH.7.  10. 


(1)  And  then  it  does,  because  the  plaintiff  cannot  discern  what  to  answer  to  in  Ws  replica^ 
tion.  Note  to  the  11th  edition. 
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plead  performance  of  all  ;  but  if  any  be  iu  the  negative,  to  so 
many  he  must  pleiid  specially  (for  a  negative  cannot  be  perfortn- 
cd),  and  to  the  rest  generally.  [ÀJ  So  if  any  be  in  the  disjunctive, 
he  must  shew  which  o:  them  he  hath  performed.  So  if  any  are 
to  be  done  of  record,  he  must  shew  that  specially,  and  cannot  in- 
volve that  in  generall  pleading. 

[r]  In  many  cases  the  law  doth  allow  generall  pleading,  for 
avoyding  of  prolixity  and  tediousnebse,  and  that  tlie  particular  shall 
come  on  the  other  side. 

[d]  Pleadings  which  amount  to  the  generall  issue  are  not  to  be 
allowed;  but  the  generall  issue  is  to  be  entred.  Fid,  Sect.  10. 
485.  499. 

[e]  Every  plea  ought  to  have  his  proper  conclusion,  as  a  plea  to 
the  writ  to  conclude  to  the  writ,  a  plea  in  barre  to  conclude  to  the 
action,  an  estoppell  to  relie  upon  the  estoppells  :  et  aie  de  êimlibtu. 

[f  ]  When  the  conclusion  of  a  plea,  et  Utint^  et  »iCf  is  in  the  af- 
finuative»  it  shall  not  wave  the  spcciall  matter,  for  there  the  spe- 
ciall  matter  is  the  substance  and  foundation  of  the  conclusion,  and 
affirmed  by  the  same.  But  where  the  conclusion  is  in  the  negative, 
there  tlie  speciall  matter  regularly  is  waved. 

[jr]  Whensoever  speciaU  matter  is  pleaded,  and  the  conclusion 
Cet  sic  J  is  to  tlie  point  of  the  writ  or  action,  the  speciall  matter  is 
waved. 

The  names  of  legall  records  are,  a  writ,  a  count,  a  barre,  a  re- 
plication, a  rejoynder,  a  rebutter,  a  surrebutter,  &c 

[A]  New  and  subtill  devices  and  inventions  of  pleading  ought 
not  to  alter  any  principle  of  law,  whereof  you  have  heard  plentifully 
before. 

The  count  or  declaration  is  an  exposition  of  the  writ,  and  addeth 
time,  place,  and  other  necessary  circumstances,  that  the  same  may 
be  triable  ;  and  any  imperfection  in  the  count  doth  abate  the  writ 

Pleadings  are  divided  into  barres,  replications,  rejoynders,  sur- 
rejoynders,  rebutters,  and  surrebutters,  &c.  They  are  words  of  art, 
and  are  called  barres,  barrée,  so  called,  because  it  barreth  the 
plaintife  of  this  action.  Refilicationea^  à  refilicando  ;  rejunctioneê, 
à  rrjuTîgnido  ;  rebutter ^  of  the  French  word,  rebouter,  i.  e.à  reftcl- 
iendo^  to  put  backe  or  a  vende,  and  so  of  surrebutter. 

But  each  party  must  take  heed  of  the  ordering  of  the  matter 
of  his  pleading,  lest  his  replication  depart  from  his  count,  or  his 
rejoynder  from  his  barre  ;  et  sic  de  c£teri$. 

[ï]  In  ancient  writers  a  barre  is  called  excefitio  fieremfitoria  :  a 
replication  was  then  called  replication  as  now  it  is  ;  a  rejoinder  rn- 
piiiatio  ;  a  surrejoinder,  guadriplicatio;  et  sic  ultcriue  in  iri/itntum, 

A  departure  in  pleading  is  said  to  be  when  tlie  second  plea  r     j  -i 
containeth  matter  not  pursuant  to  his  forntfer,  and  which  L**^**  ^*  J 
fortifieth  not  the  same,  and  thereupon  it  is  called  deceasus^  because 
he  departeth  from  his  former  plea  ;  and  therefore  whensoever  the 
rejoynder  (taking  one  example  for  all)  containeth  matter  subsequent 

to 


Lib.  S. 


Of  Confirmation. 


Sect.'  £34. 


to  the  matter  of  tiie  barre,  and  not  fortifying  the  same,  this  is  regu- 
larly a  departure,  because  it  leaveth  the  former,  and  goeth  to  another 
matter.  As  if  in  an  assise  the  tenant  plead  a  discent  from  his  father, 
and  giveth  a  colour,  the  demandant  intituleth  himselfe  by  a  feofTe- 
ment  from  the  tenant  himselfe,  the  plaintife  cannot  say,  that  that 
feoffment  was  upon  condition,  and  to  shew  the  condition  broken  ; 
for  that  should  be  a  cleare  departure  from  his  barre,  because  it 
cootaineth  matter  subsequent  But  in  an  assise,  if  the  tenant  plead- 
cth  in  barre,  that  /.  S.  was  seised  and  infeoflfed  him,  &c.  and  the 
plaintife  sheweth,  that  he  himselfe  was  seised  in  fee,  until  by  /.  S. 
disseised,  who  infeofied  the  tenant,  and  he  re-entred,  the  defendant 
Aiay  plead  a  release  of  the  plaintife  to  J.  ^.  for  this  doth  fortifie  the 
barre. 

If  a  man  plead  performance  of  covenants,  and  the  plaintife  reply, 
that  he  did  not  such  an  act  according  to  his  covenant,  the  defendant 
saith,  that  he  offered  to  do  it,  and  the  plaintife  refused  it  ;  this  is  a 
departure,  because  the  matter  is  not  pursuant  ;  for  it  is  one  thing  - 
to  doe  a  thiiiç,  and  another  to  offer  to  doe  it,  and  the  other  refused 
to  doe  it  :  therefore  that  should  have  been  pleaded  in  the  former 
plea.  Fide  k!f  cave  in  a  quare  imfiedit^  what  plea  shall  be  safely 
pleaded  in  firimo  filaciio. 

When  a  man  in  his  former  plea  pleadeth  an  estate  made  by  the 
common  law,  in  the  second  plea  regularly  he  ^hall  not  make  it  good 
by  an  act  of  parliament.  So  when  in  his  former  plea  he  intituleth 
himselfe  generally  by  the  common  law,  in  his  second  plea  he  shall 
not  enable  himselfe  by  a  custome,  but  should  have  pleaded  it  first. 

If  a  man  plead  an  estate  generally,  (as  for  example  a  feolie- 
ment  in  fee)  he  in  his  second  plea  shall  not  maintain  it  by  other 
matter  tantamount  in  law,  as  by  a  disseisin  and  release,  or  by  a  lease 
and  release,  or  a  gift  in  tayle  in  barre,  and  in  the  second  plea  a 
recovery  in  value  ;  for  this  is  a  departure  :  but  he  in  that  case 
shall  count  of  a  gift,  and  maintaine  it  in  his  replication  by  a  reco- 
very in  value,  because  he  could  have  no  other  count. 

See  m(»*e  of  this  matter,  where  the  plaintife  varying  from  time 
or  place  alledged  in  the  count  of  actions  transitory,  shall  commit 
no  departure. 

The  plea  that  centaines  duplicity  or  multiplicity  of  distinct  mat- 
ter to  one  and  the  same  thing,  whereunto  severall  answers  (admitting 
each  of  them  to  be  good)  are  required,  is  not  allowable  in  law. 
And  this  rule  you  see  extendeth  to  pleas  perpetuall  or  peremptory, 
and  net  to  pleas  dilatory  ;  for  in  their  time  and  place  a  man  may 
use  divers  of  them  ;  and  hereof  ancient  writers  •  speake  notably  : 
^icut  actor  unâ  actione  debet  exfieriri  saltern  iUâ durant e^eic  ofiortet 
tencntcm  unâ  exctfitione^dum  tamen  fieremfitoria  ( quod  de  dilatoriis 
non  e9t  tenendum  J  ;  quia  at  liceret  pluribua  uti  excefttionibue  fie- 
remptoriis  aimul  aemel,  aicut  fieri  fioterit  in  dilatoriis ^  aie  aeque- 
retur^  qudd  ai  in  firobatiàne  umua  defecerit^  ad  aliam  firobandam 
poatit  habere  recur aum,  quod  non  eat  permiaaibUe^  non  magia  quàm 
aliquem  ae  defendere  duobua  baeulia  in  duello^  cum  unua  tantàm 
aufficiat. 

But  where  the  tenant  or  defendant  may  plead  a  generall  issue, 
thereupon  the  generall  issae  pleaded,  he  may  give  in  evidence  as 
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ouny  distinct  mattm  to  Uarra  the  actioi  cr  ri|^    the  deauLodant 
€r  pUintife,  as  he  can  (1). 

A  fpeciall  verdict  maj  contame  double  cr  treble  matter  ;  and 
therefiore  in  those  caies  the  tenant  or  defendant  maj  eyther  make 
choice  of  one  matter,  and  to  plead  it  to  barre  the  demandant  or 
plaintifc,  or  to  plead  the  generall  isne,  and  to  take  advantage  of 
all  ;  or  he  maj  plead  to  part  one  of  the  pleas  in  barrcf  and  to  ano- 
ther part  another  plea  ;  and  his  concinsîna  of  his  plea  shall  avoide 
doublenesse,  and  hereby  neither  the  court  nor  the  juiy  is  so  much 
inveigied,  as  if  one  plea  shonld  cootaine  divers  distinct  matters. 
And  tf  the  tenant  make  choice  of  one  plea  in  barre*  and  that  be 
finnd  agamst  him,  yet  he  may  resort  to  an  action  of  an  higher  na- 
ture, and  take  advantage  of  any  other  matter.  And  the  law  in 
this  point  is  by  them  that  miderstand  not  the  reaaon  thereof  mis* 
liked,  sajing,  Âîrmo  /troMàetur  piuri^UM  defetuionibuê  utL 

And  it  is  worthy  of  observation,  that  in  the  raigpies  of  Edward 
the  second,  Edward  the  first,  and  upwards,  the  pleadings  were 
plain  and  senuble,  bat  nothing  carious,  evermore  having  chiefe 
respect  to  matter,  and  not  to  formes  of  words,  and  were  often 
holpen  with  a  guamium  eat^  and  then  the  questions  moved  by  the 
court,  and  the  answers  by  the  parties  were  also  entred  into  the  roUe. 
But  even  m  those  dayes  the  formes  of  the  register  of  originall 
writs  were  then  punctually  observed,  and  matters  in  law  excellently 
debated  and  resolved  ;  and  where  any  great  difficulty  was,  then  it 
was  resolved  by  all  the  judges  and  sages  of  the  law  (who  were  for 
matters  in  law  called  eonciUum  regis  J  and  their  assembly  and  reso- 
lution was  entred  into  the  roUe.  As  for  example,  in  the  great  case 
in  a  quart  imfieditj  between  the  king  and  the  prior  of  Worcester, 
concerning  an  appropriaticn,  whether  it  were  a  mortmaine,  the  re- 
cord saith,acf  quern  diem  venii  fir^edictuê /trior  fier  attomatum  suum^ 
l^e.  Et  examinati*  et  inteUectia  reeordo  et  firocesêu  coram  rar^A  -f 
/ofp  ctmciUotamthfourario  etbartmiàuêde  ecaccarioquàm  L**^**  "'J 
canecliariOf  ac  etiam  juêticiariiê  de  utroçue  banco  injecté  causée 
pro  quâ^firo  domino  refe  dicwU<,  quèd  ad ifisum  regem  fierdnet  fira- 
eentarcy  ^c.  conMeratum  eat^  ^c.  For  in  those  dayes  though  the 
chancellor  and  treasurer  were  for  the  most  part  men  of  the  church, 
yet  were  they  expert  and  learned  in  the  lawes  of  the  realme. 

As  for  example,  in  the  time  of  the  Conqueror,  Egelricuê  efiiêcoftus 
CicfBtrenwU  vir  antiquUnmua^  et  in  legiàus  aafiientisêimuêx^ ^ae- 
where  I  have  said. 

[a3  MtgeUua  efiiscofiuê  Elienda  Hen.  1.  theaaurarius  in  tempari- 
buB  êuia  incomfiarabiiem  habuit  ecaccarii  ecientiam^  et  de  eâdem 
êcripêit  optimè. 

[d]  Henricus  Cant,  epiêcopuê^  H,  Di^teim"  eptscopua^  WUUelmu* 
EUensis  epiacopuw^  G.  Roffenê.  epiacopuê, 

[c3  Martinua  de  Pateahul  ciericua  decanua  Divi  PauH  London* 
conatitutua  fuit  capitalis  juatic*  de  banco^  quia  in  legibua  hujuê 
regni  peritiaaimua. 

[d]  WUPua  de  Raleigh  ciericua  juaticiariua  domini  regia. 

[e^Jokannea  epiacopua  CarUenaia  tempore  H.  3. 

Robertua  Paaaelewe  epiacopua  Ciceatrenaia  tempore  If.  3. 

[/]  Robertua  de  Lexintonio  ciericua  conatitutua  capitalia  juatic* 
de  banco. 

Joharmea 


(1)  [See  N»te26«.3 


Lib.  3% 


Ôf  Confirmation. 


Sect  5â4. 


[^1  JoAanneê  Brittm  efiiêtofiuè  Hereford, 

[AJ  Hcnricuê  de  Stanton  cUricua  congtitutua/tUt  cafiitalii  juati- 
eioriuê  ad  fiiacita  ;  with  many  others.  And  so  were  divers  and  many 
of  the  nobility,  who  when  matters  of  great  difficultie  were  brought 
into  the  upper  house. of  parliament  by  writ  of  error,  adjcumement, 
or  other  parliamentary  course,  did  by  the  assistance  of  the  reverend 
judges,  who  ever  attended  in  that  court,  judge  and  determine  the 
same  as  by  former  and  ancient  records,  and  specially  by  the  said 
record  of  5  1.  doe  manifestly  appeare  ;  and  therefore  the  lords 
of  parliament  were  called  for  those  purposes,  concilium  regis  ;  and 
like  to  the  aforementioned  record  there  be  very  many. 

In  the  reigne  of  Edward  the  third,  pleadings  grew  to  perfection 
both  without  laroenesse  and  curiosity  ;  for  then  the  judges  and  pro- 
fessors of  the  law  were  excellently  learned,  and  then  knowledge  of 
the  law  flourished,  the  seijeants  of  the  law,  &c  drew  their  owne 
pleadings  ;  and  therefm  truly  said  that  reverend  justice  Thiming^ 
in  the  raigne  ci  H,  4.  that  in  the  time  of  Edw.  3,  the  law  was  in  a 
hitler  degree  than  it  had  been  any  thne  before  ;  for  (saith  he)  be- 
fore that  Ume  the  manner  of  pleading  was  but  fed>le  in  comparison 
of  that  it  was  afterward  in  the  raigne  of  the  same  king. 

In  the  time  of  Henrie  the  Sixth  the  judges  gave  a  quicker  eare  to 
exceptions  to  pleadings,  than  either  their  predecessors  did,  or  the 
judges  in  the  raigne  of  Edw,  the  fourth,  when  our  author  flourished, 
or  since  that  time  have  done,  giving  no  way  to  nice  exceptions,  so 
long  as  the  substance  of  the  matter  were  sufficiently  shewed.  And 
as  in  thcr  raigne  of  king  Edward  the  third,  by  an  act  of  parliament* 
it  is  provided,  that  counts  or  declarations  should  not  abate  so  long 
as  the  matter  of  the  action  be  fully  shewed  in  the  declaration  and 
writ  ;  so  since  our  author  wrote,  in  the  raigne  of  queen  Elizabeth^ 
provision  is  made,  that  after  demurrer  the  judges  shall  give  judge- 
ment according  to  the  right  of  the  cause  and  matter  in  law,  without 
regarding  any  imperfection,  defect,  or  want  of  forme  in  any  writ, 
retome,  plaint,  declaration,  or  other  pleading  or  course  of  proceed- 
ing whatsoever,  except  such  as  the  party  demurring  shall  specially 
shew.  In  which  acts  appeales  and  indictments  of  felcxiy,  murder, 
or  treason  concerning  man's  life,  and  the  forfeiture  of  his  lands  and 
goods,  are  excepted.  An  excellent  and  a  profitable  law,  concurring 
with  the  wiscdome  and  judgement  of  ancient  and  latter  tiroes,  that 
have  disallowed  curious  and  nice  exceptions  tending  to  the  over- 
throw or  delay  of  justice  ;  aflices  juriê  non  aunt  jura  :  yet  it  is  good 
for  a  learned  professor  to  make  all  things  plain  and  perfect,  and  not 
to  trust  to  the  after  aide  or  amendment  by  force  of  any  statute,  lest 
his  client's  cause  matcheth  not  therewith  ;  and  as  it  is  in  physicke 
foi^the  health  of  a  man's  body,  so  it  is  in  remedies  for  the  safety  of 
a  man's  cause.   In  law,  prMat  cautela  çuàm  medela. 

But  DOW  let  us  retume  to  our  author. 


IK]  Roc  mt. 
17E.S. 


UH.4.3. 


(lUb^SSS. 
ABte7S.«4 

4A  E.  9.  SI. 

1^.190. 

Li.  8.  fo.  161. 

Lib.  10.  fo.  in. 

(Doe.  Pk.  U«.> 

LLl0.fo.M. 

PI.Cmu4SX. 


OtCoBtnuûm.  Sect.  SiS^Sl. 


fSL'&.'m  Sect.  555, 536, 537. 


risitafc fw le  Iriuwl  airs  leTfoie.  the  estate  vkM  tl^ tcnc  hatk  « 

memU^  mmemx  le  §dgtàmrit  emiierwtemi  tiie  tneBcats,  jef  tW  Kt-r^w^r  .i 

AmH  m  Uêdpâmr  mm  tl  /ni  gBiorknsnuelkutketJL*^ 

■<iTg«f,  tJieloffdasit  wmsl 


SecL5S6. 

'VTI^'wmf  k  MMcrof,  «îimK  TXtbenseBanerUit^ifawui 
F.J  ai  flw  raii  dutrgt  kan  ée  err*  Ahath  aieat  ekargcoat  of  ccrtaiae 
iehu  îerrt^  et    comjCrmn  VegtmU  que  laad,  aad  kec  eMfine  tke  estate 
UtetuaU  uâ  emUîaTt,wmemrtàt.  wUek  the  tcHMl  hatk ia  the  laad, 
anirf  aleeoa/bnairr  feraitcAiD^     yet  the  teat  ehavge  teauijaeth  t» 

theeoafnaer. 


Sect.  537. 

'jnVfmetme  U  meamer  €ti^  êitm  TN  the  sanM  auaaer  H  ia,  if  a  an 

JC/kMcaicMMMifrojfttre  fca  1  hath  eoBimaa  af  paatare  ia  etho* 

amUr  Urrt^      eonflrwui  laad^if  he  eeafinw  the  estate  «Kfthf 

temo/nt  de  la  terre^  ritn  déportera  de  teaaat  of  the  laad,  aothiag  dudl 

hcy  de  êon  eamman;me8  eto  nifnt  ob^  passe  fron  him  of  his  eoauMHi;  bot 

«toat  de  common  demnrt  a  Iwf  corne  notwithstaadin^  this,  the  eonnios 

JuU  ûdevant*  shallremaToetohiai  as  itwasbefoie. 

HERE  h  the  âzth  esse  whernn  the  relesse  snd  canfirmaticii  doe 
dHler  ;  for  by  the  relesse  d  the  seigniorf,  rent  chai^  or  com- 
mgti  are  extmct.  And  so  these  three  Sectkos  be  erident,  snd  need 
no  explication,  saving  that  some  doe  gather  upon  these  two  last  Sec* 
tions  and  the  next  ensumg,  that  a  man  cannot  abridge  a  rent  charge 
or  common  pasture  by  a  confirmation,  as  he  may  doe  a  rent  service 
in  respect  of  the  priWtîe  betweene  the  lord  and  tenant,  so  as  (say 
they)  a  tenure  may  be  abridged  by  a  confirmation,  but  not  a  rent 
charge  or  common  :  and  therefore  Littleton  beginneth  the  next 
Section  with  an  adverbe  adversative,  vix.  {me$  but)  &c.  But  a 
man  may  release  part  of  his  rent  charge,  or  common,  &c. 


•  meique^tf  I*  snd  M.  snd  Roh. 


f  ef»— «s,  U  and  Bf.  and  Boh. 


Lib.  3. 


Of  Confirmation. 


Sfct.  53fiU 


Scict.  538. 

"IjrJKS  si  soient  seignior  et  tenant^  TX^'^     there  be  lord  and  tenant, 

wYl  lequel  tenant  lient  de  son  seig-  Xj  which  tenant  holdeth  of  his  lord 

niarper  le  service  defealtieet  20s.  de  by  the  service  of  fealtie  and  20  shil- 

rfnl,  si  le  seignior  per  son  fait  can-  lings  rent,  if  the  lord  by  his  deed 

Jirma  restate  le  tenant^  a  tener  per  confirme  the  estate  of  the. tenant,  to 

12d.  ou  per  nn  denier,,  ou  per  nn  hold  by  12  pence,  or  by  a  penny,  or 

miite  :  en  eest  case  le  tenant  est  dis-  by  a  halfe  peny  :  in  this  case  the 

eliarge  dt  touts  Us  auters  serriceSy  et  tenant  is  discharged  of  all  <he  other 

ne  rendra  rien  a  le  seignior^  forsque  services,  and  shall  render  nothing  to 

eeoqiie  est  comprise  dcins  mesnw  le  theloi*d,  but  that  vhich  is  comprised 

confirmation.  in  the  same  confirmation. 

AND  the  reason  wherefore  no  service  of  another  cannot  be  re-  S^jJi'J?'*'' 
,  served  upon  the  cc;afirmati(»i  is,  because  as  long  as  the  state  of   6  Riiz.D.'mKi 
the  land  continueth,  it  cannot  by  the  confirmation  of  the  lord  be  Ji^^fS'a?* 
chargejl  with  any  new  service.    So  as  it  is  evident  that  the  lord  by    p«  Brian, 
his  confirmation  may  diminish  and  abridge  the  services,  but  to  re-  atowiieioo. 
serve  upon  the  confirmation  new  services  he  cannot,  so  long  as  the  ^ 
former  estate  in  the  tenancie  continueth.    And  as  where  a  confir- 
VirsK  K  1  ^^^^^'^        inlarge  an  estate  in  land,  there  ought  to  be 
LoUa.  D..J  privitie,as  hath  beene  said;  so  regularly  where  a  confirma- 
tion doth  abridge  services,  there  ought  to  be  privitie  alsa 

And  therefore'  here  Littleton  putteth  his  case  of  lord  and  tenant  7  e.M9.  ' 
betweene  whom  there  is  privitie.  And  therefore  if  there  be  lord,  3a  e.  3.  u.  b* 
mesne  and  tenant,  the  lord  cànnot  confirme  the  estate  of  the  tenant 
to  hold  of  him  by  lesser  services,  but  this  is  void,  for  that  there  is 
no  privitie  betweene  them,  and  a  confirmation  cannot  make  such 
an  alteration  of  tenures. 
'  And  the  case  in  4  £.  3.  maketh  nothing  against  this  opinion  ;  4  £.  s.  19. 
for  there  the  case  in  substance  is  this  :  John  de  Bonvile  held  cer- 
taine lands  of  Ralfe  Vernon^  and  before  the  statute  of  quia  emfrtorea 
terrarum^  levied  a  fine  of  the  same  lands  to  the  abbot  of  Cogsail 
and  his  successors,  to  hold  of  the  chiefe  lord  (which  was  Ralfe  Vet- 
non  J  by  the  services  due  and  accustomed.  Ralfe  Vernon  made  a 
charter  to  the  said  abbot  in  these  words:  Conceasi  etiam  eidem  abbati 
et  tucceaaoribua  auia  relaxavi  et  quieium  clamavi  totum  jus^  Isfc. 
quod  habee,  vel  fiotero  habere  in  omnibus  tenementia  qua  idem  abbaa 
habet  de  dono  Johannia  de  Bonvile^  tenendum  de  me  et  haredibua 
meia  in  fiuram  et  perfietuam  eleemoainam;  and  adjudged,  that  it  was 
a  good  tenure  in  frankalmoignc:  which  case  proveth  nothing  that  the 
lord  paramount  may  by  his  confirmation  to  the  tenant  peravaile  ex- 
tinct the  mesnaltie  (as  it  is  abridged  by  master  Fitzha^bert  in  the  title 
of  Confirmation,  pi.  21.)  for  the  immediate  lord  did  there  make  the 
said  charter,  and  not  any  lord  paramount.  (And  therefore  it  is  ever 
good  to  relie  upon  the  booke  at  large,  for  many  times  comfirndia 
aunt  diafiendia,  and  meliha  eat  fieterefontea^  quàm  aectari  rivuloa). 
And  of  this  opinion  was  master  Flowdcn  upon  good  advisement  and 
coosideration. 

Aud 

Vol,  il  55  ^ 


Lib.  3.    Cap,  9. 


Of  Confirmation. 


Sect.  539. 


9  e!  lui!*  "^"^  ^^^^         seventh  case  wherein  the  release  and  confirmatioQ 

IS  E.  4.  îi.  doth  agree  ;  for  if  there  be  lord  and  tenant  by  fealty  and  twenty 

i^£U^u£*ajo.  shillings  rent,  the  lord  may  release  all  his  right  in  the  seigniorie  or 
in  the  tenancie,  saving  fealty  and  ten  shillings  rent  ;  but  he  cannot 
save  a  new  kinde  of  service,  for  he  may  aswell  abridge  his  services 
upon  a  release  as  upon  a  confirmation.  And  as  there  is  required 
privitie  when  the  lord  abridgeth  the  services  of  his  tenant  by  his  con- 
firmation ;  so  must  there  be  also,  when  the  l<N*d  by  his  release 
(ABt.4r.  a.)  abridgeth  the  services  of  his  tenant  And  therefore  the  lord  para- 
gjjj^  mount  cannot  release  to  the  tenant  pcravaile  saving  to  him  part  of 

177. 40  £.3^         his  services,  but  the  saving  in  that  case  is  void  (l\ 

S1.47.4t.  ^ 
i«  E.  s.  Id. 

u  hT^V  **     rendra  rien  a  êon  aagnior/brêçue  ceo  çue  est  cfnfiriêCy  l^c** 

Which  words  are  thus  to  be  understood  ;  that  the  tenant  shall  not 
render  any  more  rent  or  annuall  service  to  the  lord  than  is  contained 
in  Uie  deed  ;  but  other  tilings  notv»  ithstandiiig  the  said  confirmation 
the  tenant  sliall  yceld  to  the  lord,  as  releefe,ayde  purjilc  warier,  and 
ayde  pur  faire  Jit  z  chivcUer^  because  these  are  incidents  to  the  te- 
nure that  reniaine,  and  shall  not  be  discharged  without  q>eciall 
words,  by  the  generall  words  of  all  other  actions,  ser\'ice8  and  de- 
(ADt.7&  %.)  mands.  And  soif  a  mpu  hold  of  me  by  knight's  service,  rent, suit, 
&c.  and  I  release  to  him  all  my  right  in  the  seigniorie,  excepting 
the  tenure  by  knight's  service,  or  confirme  his  estate  to  hold  of  me 
by  knight's  service  only  for  all  manner  of  services,  exactions,  and 
demands  ;  yet  shall  the  lord  have  ward,  marriage,  releefe,  ayde  pur 
Jile  marier  t  et  pur /aire  Jitz  chivaler^  for  these  be  incidents  to  the  te- 
nure that  rcmaine.  But  it  is  holden,  that  if  a  man  make  a  gift  in 
taile  by  deed,  reserving  two  shillings  rent  a  luy  et  sea  heires  pro  om- 
nibus et  omnimodia  servitiis^  exactionibus  secularibus  et  cuncti^  de- 
13  R.  s.  ttt.  mandis,  if  the  donee  die  his  heire  of  full  age,  the  donor  shall  have  no 

NMldkcom.  releefe,  because  in  the  originall  deed  of  the  gift  in  taiie  it  is  expresly 
Ktth.  limited,  that  by  the  service  of  two  shillings  rent  he  shall  be  quite 

of  all  demands  (and  releefe  lieth  in  demand);  and  by  reason  of  those 
(Ant. 33. t.)  words, say  they,  there  cannot  any  releefe  become  due;  but  some 

doe  hold  tlie  contrarie  in  that  case. 


Sect.  539. 


Ik/F^S  si  h  seignior  voile  per  fait 
W  fJL  deconfirmation^  que  le  tenant  en 
eest  cos  doit  render  a  luy  un  esperrer 
ou  un  roseanntuilmenta  tiel  feast^&c. 
eest  *  confirmation  est  voiàe^  pur  ceo 
qtie  it  réserva  a  luy  un  novel  chose  qtie 
ne  fuit  parcel  de  ses  services  devant  la 
confirmation:  et  issint  le  seignior  pnit 
bien  per  tiel  confirmation  abridger  1rs 
services  f  per  queux  le  tenant  tient  de 

Iny, 


BUT  if  Ihe  lord  ^ill  by  his  deed 
of  confirmation,  that  the  tenant 
in  thiscase  shall  yeeld  to  him 
a  haivke  or  a  rose  yearly  atL306.a. J 
such  a  feast,  &e.  this  confirmation  is 
void,  because  hee  reserveth  to  him 
a  new  tiling  which  was  not  pareell  of 
his  services  before  t|ie  confirmation: 
and  so  the  lord  may  well  by  such 
confirmation  abridge  the  services  by 

which 


*  con/irmatiê»^resevadon,  L.  and  M .  and 
Boh. 


f  pe}^  gueux  U  tenojit  tient  4e  luv.  not  in  L. 
nd  M.  r    "  * 


.  nor  Koh. 


^1;  :s«-  XctC  :6?.] 
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Sect,  540. 


bij,  mes  il  ne  poit  réserver  a  luy  which  the  tenant  holdeth  of  hira, 
wrccl  services.  but  hee  cannot  reserve  to  him  new 

services. 

THIS  upon  that  which  hath  beene  said  before  in  the  next  pre- 
ceding Section  is  evident,  aiid  necdeth  uo  further  explicatiui. 


Sect. 

/TEJfi^  si  soil  seîgnîor^  ^  mesne^  et 
tenant^  et  le  tenant  est  un  abhe^  que 
tient  ie  mesne  per  certaine  service  an- 
nualment^  le  queln^ad  aseun  cause 
^^aver  acquilance  envers  son  mesne, 
fitr  porter  brief e  ie  mesne,  ||  &e.  en 
test  cas,  si  le  mesne  confirma  restate 
que  r abbe  ad  en  la  terre,  a  aver  et 
tener  la  terre  ahiy  etses  successors 
en  frankalmoigne,  &c.  en  cest  cas  le 
emirmation  est  bone,  et  adonques 
V(me  tiendra  de  le  mesne  en  frank- 
almoigne.  Et  la  cause  est,  pur  ceo 
que,  nul  novei  service  est  reserve,  car 
louts  Us  services  especialment  specifies 
Mnt  extincts,  et  nul  rent  est  reserve 
^  al  mesne,  forsque  *♦  que  Vahbe 
tient  ie  luy  la  terre,  et  ceo  Jlst  ft  il 
ietoMt  la  confimuition;  car  celuy  que 
iknt  en  frankalmaigne  ne  doit  faire 
aseun  corporaU  service;  issint  -^^  que 
tor  tid  confirmation  il  appiert,  que 
ie  mesne  ne  réserva  a  hiy  aseun  novel 
service,  mes  que  les  tenements  serrant 
tenus  ie  luy  come  ceo  fuit  devant. 

[306  b.l     ^  Vabbe  avera 

^  *  unbriefedemesne,sHlsoit 
distrdne  en  son  default,  per  force  de 
U  at  confirmation,  lou  per  case  it  ne 
pmssoit  aver  *  un  brief  e  adevant, 

ec. 


540. 

ALSO^  if  there  be  lord,  mesne* 
and  tenant,  and  the  tenant  is  an 
abbot,  that  holdeth  of  the  mesne  by 
certaine  services  yearly,  the  which 
hath  no  cause  to  have  acquitance 
against  his  mesne,  for  to  bring  a  writ 
of  mesne,  &c.  in  this  ease,  if  the 
mesne  coniirme  the  estate  that  the 
abbot  hath  in  the  land,  to  have  and 
to  hold  the  land  unto  him  &  his  suc- 
eessors  in  frankalmoigne,  or  free 
almes,&o.  in  this  case  this  confirma- 
tion is  good,  and  then  the  abbot 
holdeth  of  the  mesne  in  frankal- 
moigne. And  the  cause  is,  for  that 
no  new  service  is  reserved,  for  all 
the  services  specially  specified  bee 
extinct,  and  no  rent  is  reserved  to 
the  mesne,  but  the  abbot  shall  hold 
the  land  of  him  as  it  was  before  the 
confirmation  ;  for  he  that  holdeth  in 
frankalmoigne  ouglit  todocno  bodily 
sen  iee;  so  that  by  such  confirmation 
it  appeareth,  the  mesne  shall  not  re- 
serve unto  him  no  new  service,  but 
that  the  lands  shall  bee  holden  of 
him  as  it  was  before.  And  in  this 
case  the  abbot  shall  have  à  writ  of 
mesne,  il*  hee  bee  distrained  in  his 
default,  by  force  of  the  said  confir- 
mation, where  per  ease  hee  might 
not  have  such  a  writ  before. 


H 4  Em  3  1^ 

ERE  our  author  having  seene  the  foimer  bookes  putteth  his  22  e.s. u.h. 

case,  that  the  mesne  maketh  the  confirmation  to  hold  iu  frank-  2!^*^io  ^"sri! 

ahnoigne,  and  not  the  lord  paramount.  u  il  3.  m». 


#  «e«ii«^-me«me,  L.  and  M.  but  not  in  Roh.  **  gue  not  in  L.  and  M. 

i  per  eat  added  L.  and  M.  and  Roh.  tt      «  ^ 

I  Ue.  not  in  L.  and  M.  nor  Roh.  qi*e  not  in  L.  and  M.  nor  Roh* 

1  al  metne  not  in  L.  and  M.  nor  Roh.  *  un^^l,  L.  and  M.  and  Roh. 


Lib.  3.    Cap.  9. 


Of  Cfiffifimatioo. 


Sjsct.  541. 


rfife^uo!  "      ^             tabbe  avera  brief e  de  mesney    Here  is  to  bee 

b.*ëc  q.  noted,  that  upon  a  confirmation  to  hold  in  frccalmoigne  there  lyeth 

Si^i^l^iim  If.  a  writ  of  mesne,  albeit  the  cause  of  acquit  all  beginne  after  the 

V  ^  ^  ^  seignior.    And  so  upon  such  a  confirmation  the  tenant  shall  have, 

»  £.  3.  u.  contra  for  mam  jeoffamentu 


ao  E.  3. 13. 
10  H.  3.  ATOvrib 
243.  (9  Krp.  1300 


Sect.  541. 


J'  TEJlf,  si  jeo  sue  seme  iVun  riU 
lein  come  de  viUein  en  groSy  et  un 
ttuter  luyprent  hors  de  ma  possession^ 
enelaimantluy  d^estreson  villeine  f  la 
oil  tl  n^avott  ascun  droit  d'aver  luy 
come  son  vilUiney  et  puis  jeo  confirma 
a  luy  V estate  que  il  ad  en  mon  vtlleine^ 
cest  confirmation  semble  roîd,  pur  ceo 
quenulpoit  aver  possession  deun  lume 
come  de  villeine  en  grosse^  si  non  celuy 
que  ad  droit  de  luy  aver  come  son 
villein  en  grosse.  Et  issint  entant  que 
eeluy  a  que  le  confirmation  fuit  fait  ^ 
ne  fuit  seisie  de  luy  corne  de  son  vil- 
leine a  le  temps  de  conJirmaiionfaUy 
tiel  confirmation  est  void. 


ALSO,  if  I  be  seised  of  a  villeine 
as  of  a  villeine  in  grosse,  and 
another  taketh  liim  outof  my  posses- 
sion, clayming  him  to  bee  his  villein 
there  where  hee  hath  no  ri^ht  to  have 
him  as  his  villeine,  and  after  I  eon- 
iirme  to  him  the  estate  vrhieh  hee 
hath  in  my  villeine,  this  confirmation 
seemeth  to  be  voide,  for  that  none 
may  have  possession  of  a  man  as  of  a 
villeine  in  grosse,  but  he  which  hath 
right  to  have  him  as  his  villeine  in 
grosse.  And  so  in  asmuch  as  hee  to 
whom  the  confirmation  was  made, 
was  not  seised  of  him  as  of  his  vil- 
leine at  the  time  of  the  confirmation 
made,' such  confirmation  is  void. 


HERE  is  to  be  observed  a  diversity  bctweenc  tlie  custodic  of 
the  body  of  a  ward  within  age,  and  a  right  of  inheritance  in 
the  body  of  a  villeine  in  grosse  ;  for  a  man  may  bee  put  out  of 
possession  of  the  custodic  of  his  ward,  but  not  of  his  villeine  in 
grosse,  no  more  tlian  a  man  can  bee  of  his  prisoner  which  he  hath 
taken  in  warre. 

Also  of  things  that  are  in  grant,  as  rents,  commons,  and  the  like, 
it  is  at  the  election  of  the  party  whether  hee  will  be  disseised  of  them 
or  no,  as  shall  bee  said  after  in  his  proper  place  (1).  But  of  a 
villeine  in  grosse  he  cannot  at  all  be  disseised  [«].  A'on  xmlet  con- 
firmatio  nLi  Hie  gui  confirmât  sit  in  fiosscssione  rei  vel juris  unde 
fieri  debet  confirmation  &  eadcm  modo  nisi  Hie  cui  corifirmalio  fX^ 
sit  in  fîosaessioîie. 

And  materially  doth  Littleton  put  his  case  of  a  villeine  in  grosse; 
for  of  a  villeine  regardant  to  a  mannor,  the  lord  may  be  put  out 
of  pr)sscssion;  for  by  putting  him  out  of  possession  of  the  mannor, 
which  is  the  principe  11,  hee  may  likewise  bee  put  out  of  possession 
of  the  villeine  regardant,  which  is  but  accessory.  And  by  the  re- 
covery of  the  mannor  the  villeine  is  recovered.  But  if  another 
doth  take  away  my  villeine  in  grosse  or  regardant,  he  gaineth  no 

possession 

la  ou  il  îûùvoit  oêcun  dmit  iCavrr'  b{if  cnme  mn  villeine ^  not  In  Li  and  M.  nor  Iloh. 
(1)  See  an  t.  239.  notel. 


45  K.  s.  10. 

ao  H.  0.  tit« 

Bcgtstnim  J08. 
lH«0*càp.5. 

(fko«.3S3.a.) 
Brooke  tit.  pM* 
peitie  n. 
(SreC5t9,5D0, 

iroi.) 
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9  E.4.  38. 
Dirr.   10  Êliz. 
OïDvehe*!  eue* 


Lib,  3. 


Of  Confirmation. 


Sect.  542. 


possession  of  him.  And  this  doth  well  appeare  by  the  wfit  of 
naiivo  habcndo^  for  that  writ  is  not  brought  against  any  person  in 

-1  certaine  (because  no  man  can  gsdne  the  possession  of  him.)  <^ 
L^U7.  a.  J  g^j^  jg  to  this  effect  :  Rex  vie*  aalutem.  Pracipi- 

mua  tiài,  quod  jugtè  et  tine  dilatione  habere  faciaa^  A,  B,  nativum 
et fugitivum suutn^  ^c. ubicungue  inventmfuerit^ ^c. et  firohibemua 
êufier  foris/acturam  nostram  ne  guis  eum  injustè  detineat  ;  so  as 
detainé  him  one  may,  but  to  possesse  himselfe  him,  and  to  dispos- 
sesse  the  lord,  he  cannot. 

And  if  a  man  might  have  beene  dispossessed  of  a  villeine  in 
grosse,  or  of  a  villeine  regardant  (unlesse  he  be  dispossessed  of  the 
mannor  also,  as  hath  beene  said),  the  law  would  have  given  a  re- 
médie against  the  wrong  doer,  as  the  law  doth  in  the  case  of  a 
ward. 

Now,  seeing  it  doth  appeare  by  our  bookes  \a]  (and  by  Littleton   W  Bmetom  fbk 
himselfe  by  implication  speaking  only  of  a  villeine  in  grosse)  that  folu'is^"*^ 
if  a  man  be  disseised  of  the  mannor  whereonto  the  villeine  is  re-  ^{^^7}^]^^ 
gardant,  he  is  out  of  possession  of  his  villeine,  and  so  an  advowson  ui.m* 
appendant,  and  the  like.   Hereby  ( Littleton  putting  his  case  of 
a  villeine  in  grosse)  and  by  divers  authorities  a  point  controverted  in  * 
our  bookes  [*]  is  resolved,  viz.  that  by  the  grant  of  the  mannor   m  q  e.  4. 3fc 
withcwt  «iaying  cum  pertinentiia^  the  villeine  regardant,  advowson    î,  a.  a.  44. 
appendant,  and  the  like,  doe  passe  :  for  if  the  disseisor  shall  gaine    lo  s.  s.  c^. 
them  as  incidents  to  the  mannor,  whose  estate  is  wrongfiill,  à  muUd  ^ 
fortiori  the  feoffee,  who  commeth  to  his  estate  by  lawfiill  convey- 
ance,  shall  have  them  as  incidents.   But  where  the  entrie  of  the    21  il  «,9/ 
disseisee  is  lawful!,  he  may  seise  the  villeine  regardant,  or  present  ^^'^^'^^ 
to  the  advowson,  &c.  before  he  enter  into  the  mannor  :  otherwise    10  li.  7.  g! 
it  is  where  his  entrie  is  not  lawfull  ;  and  so  are  the  ancient  authors  fini 
to  be  intended  (1).  pcr  Moyie- 

30  £.3.31. 
30  K.  3.  SI. 

43B.3.12.   (Plo«iI.VS.a.  Ant.  123.1».  F0ft.349.b.363.h^  C*] BnetOD,lbL  S4S.S4S.  BiitMD,fol.  120.  S1eta,aM. 


Sect,  542. 

ES  en  eesl  ccw,  si  tieU  pwroltt  TD       in  this  case,  if  these  words 

fueront  en  lefait^*&c.  Sciatis  Jj  were  in  the  deed,  &c.  Sciatis  me 

me  dédisse  et  concessisse  f  tali, &c«  dedi88eetcance88i8setdlij&c.taiemvU^ 

talem  villanum  meum,  ^est  bone;  mes  lanum  meum,  this  is  good  ;  but  this 

eto  wrera  perforce  et  voy  de  grant,  et  shall  enure  by  force  and  way  of  grant, 

nemy  per  voy  de  confirmation,  &e.  and  not  by  way  of  confirmation,  &c. 

HERE  it  is  to  be  observed,  that  a  man  hath  an  inheritance  in 
a  villeine,  whereof  the  wife  of  the  lord  shall  be  endowed,  as 
hath  beene  said  ;  for  in  him  a  man  may  have  an  estate  in  fee  or 
fee  taile  for  life  or  yeeres.  And  therefore  Littleton  is  here  to  be 
understood,  that  in  the  grant  there  were  these  words  ( hia  heirea )  or 
else  nothing  passed  but  for  life,  as  of  other  things  that  lie  in 
grant. 

*  &c.  hot  in  L.  and  M.  nor  Roh.       t  taU  not  in  L.  and  M.  nor  Rolu 
(1)  See  the  Chapter  on  Villenage. 


2H.6.F.N.B. 
77.a.b. 


24  B.  3. 
Diieant.  10. 
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Of  Confirmation. 


Sect.  543 — 545. 


Sect.  I 

JÊj^T  \  asetmfmtê  ceux  verbê  dedi 
Mlé  et  eoneessi  urtront  per  voy  d'ex- 
tingmshment  del  chose  done  ou  grant; 
sieome  un  tenant  tient  de  son  seignior 
per  certeine  rent^  et  le  seignior  granta 
per  son  fait  a  le  tenant  et  a  ses  hêtres 
le  rmf ,  &e.  ceo  urera  a  le  tenant  per 
voy  d*extingmshmettty  emr  per  cd 
grant  le  rent  est  extinct^  &e. 


And  this  grant  of  the 


AND  sometimes  these  verbes 
dedi  et  eoneessi  shall  enure  by 
n  ay  of  extinguishment  of  thiue 
given  or  granted;  as  if  a  tenant  hold 
of  his  Iprd  by  certaine  rent,  and  die 
lord  grant  by  his  deed  to  the  tenant 
and  his  heires  the  rent,  &c.  this  shall 
enure  to  the  tenapt  by  Vay  of  extin- 
guishment, for  by  this  grant  the  rent 
is  extinet,  &e. 

t  shall  enure  by  way  of  release. 


(SB«B.4N.} 


'jfT^memne  le  manner  eot  lou^un 
JLJ  ad  un  rent  charge  hors  de  cer- 
taine terre^  et  il  graunta  al  tenant  de 
^  la  terre  le  rent  charge^&e.  Etlacause 
estjpur  eeo  que  appiert^per  les  parois 
dd  grants  que  le  volunt  le  donor  est^ 
que  le  tenant  avéra  le  rent,  0c.  Et 
entant  que  il  ne  puit  aver  ne  pereeiver 
ascun  rent  hors  de  son  terre  demesne, 
jivr  eeo  le  fait  serra  ùUendue  et  pria 
pur  le  plui^  advantage  et  availe  pur 
le  tenaunt  que  puit  estre  pris,  et  ceo 
est  per  voy  d^exlinguishinent. 


Sect.  544.  [307.  b.] 

IN  the  same  manner  it  is  where 
one  hath  a  rent  charge  out  of  cer- 
taine land,  and  hee  grant  to  the  te- 
nant of  the  land  the  rent  charge,  &e. 
And  the  reason  is,  for  that  it  appear- 
eth,  by  the  words  of  the  grant,  that 
the  will  of  the  donor  is,  that  the  te- 
nant shall  have  the  rent,  &c.  And 
inasmuch  as  hee  eannot  have  or 
perceive  any  rent  out  of  his  owne 
land,  therefore  the  deed  shall  be 
intended  and  taken  for  the  most  ad- 
vantage and  availe  for  the  tenant 
that  it  may  be  taken,  and  this  is  by 
way  of  extinguishment. 


S4H.  6.foL  41. 
(Ante  880.  a.) 


BUT  if  the  grantee  of  the  rent-charge  granteth  it  to  the  tenant 
of  the  land  and  a  stranger,  it  shall  be  extinguished  but  for  the 
moitié  :  and  so  it  is  of  a  seigniorie. 


Sect.  545. 

JT£3f,  sijeo  lessa  terre  a  un  home  A  LSO,  if  I  let  land  to  a  man  for 

pur  terme  d'an«,  et  puis  jeo  con-  Jfj^          <^f  yeares,  and  after  I 

firma  son  estate  sans  plms  parolx  confirme  his  estate  without  putting 

mitter  en  le  fait^  per  eel  il  n'ad  pluis  more  words  in  the  deed,  by  this  he 

greinder  estate  que  pur  terme  d'an^,  hath  no  greater  estate  than  for 

sicome  il  avoit  adevant.  terme  of  yeares,  as  he  had  before. 


i  Et^tem,  L.  and  M.  and  Roh. 


*  tm— Aome,  L.  and  M.  and  Roh. 


Lib.  3.  Of  Confirmation.  Sect.  546^  547. 

j  ^  • 

I  Sect.  546. 


'ViT ES  sijeo  relessa  a  luy  mon  droit 
t>  fjf.  qnejeo  aye  en  la  terre  sans  plus 
t  paroù  mitter  en  lefait,  il  ad  estate 
defranktenemtnt*  %  IsshU  poyes  en- 
tend^monfits^divers  grands  diversities 
fcreiUer  releases  el  eonjlrmations. 


BUT  if  I  release  to  him  all  my 
right  ivbich  I  have  in  the  land 
without  putting  more  words  in  the 
deed,  hee  hath  an  estate  of  freehold 
(1).  So  thou  maist  understand  (my 
sonne)  divers  great  diversities  be- 
tweene  releases  and  eonlirmations. 


In  these  two  Sections  is  the  seventh  case  wherein  a  release  and 
confirmation  doe  differ. 


[308.  a.] 


Sect.  547. 


(Aausoôo 


JTEM^  sijeo  esleant  deins  age  lessa 
terre  a  un  outer  pur  terme  de  xx. 
ans,  et  puis  il  graunte  le  terre  a  un 
outer  pur  terme  de  x*  ans,  issint  il 
grantaforsqne  parcel  de  son  terme  : 
m  eestease  quant jeo  sue  depleine  agt, 
sîjeo  rdessa  al  grauntee  de  mon  lessee, 
&e.  eest  release  est  voyd,  pur  ceo  que 
U  n'y  ad  ascun  privitie  perenter  luy 
et  moy,  (3  c.  Mes  sijeo  confirme  son 
estate,  donque  eest  confirmation  est 
hone.  Mes  8t  mon  lesseegraunta  tout 
son  estate  a  un  auter,  donques  mon 
release  fait  a  le  grantee  est  bone  et 
eJ^ectuaU 


ALSO,  if  I  being  within  age  let 
land  to  anotherfor  terme  of  xx. 
yeares,  and  after  hee  granteth  the 
land  to  another  for  term  of  x,  years^ 
so  hee  çranteth  but  pareell  of  his 
terme  :  in  this  case  when  I  am 
full  age,  if  I  release  to  the  grantee 
of  my  lessee,  &e.  this  release  is  void, 
because  there  is  no  privitie  betweene 
him  and  me,  &c.  But  if  I  confirme 
his  estate,  then  this  confirmation  is 
good.  But  if  my  lessee  grant  all 
his  estate  to  another,,then  my  release 
made  to  the  grantee  is  good  and 
efiectuall  (1). 


HERE  arc  two  things  to  be  observed  :  First,  that  the  lease  of  „  ^  i^,, 

an  enfant  in  this  case  is  not  void  but  voidable.    Secondly,  Jc^  j^32o 

this  is  the  eighth  case  put  by  Littleton^  wherein  the  release  and  sid.43.*!'Roii. 

confirmation  doe  differ.  ^*  ^^'^ 


t  paroU  not  in  L.  and  M.  nor  RoIl  #  et  added  in  L.  and  M.  and  Roh. 

£908.  a.] 

(1)  [8cc  Kotc  SrO.]  (1)  [See  Note  271.] 


Lab.  3.   Cap.  9. 


Of  Confinnation. 


Sect,  548,  549; 


[SS?^  Sect.  548. 

JTEM^  9i  home  graiUa  un  rent 
charge  issuant  har$  dt  son  terre  a 
un  auterfur  terme  ie  son  vie,  et  puis 
il  confirma  son  estate  enkiit  rent,  a 
aver  et  tener  a  luy  en  fee  taiit  ou  en 
fee  simple  ;  cesteanJtrmaJtian  est  void 
quant  a  tnlarger  son  estate^  pur  ceo 
que  eeluy  que  confirme  n*avoit  aseun 
reversion  en  le  rent* 


ALSO,  if  a  man  grant  a  rent- 
charge  issuing  out  of  his  land  to 
another  for  terme  of  his  life,  and 
after  hee  eonfirmeth  his  estate  in  the 
said  rent,  to  hare  and  to  hold  to  him 
in  fee  taile  or  in  fee  simple;  this  con- 
firmation is  void  as  to  inlarge  his 
estate,  because  bee  that  eonfirmeth 
bath  not  any  rerersionin  the  rent. 


(SBolL4U.> 
SI  B.3.47. 
lfE.4.t.b. 
PL  Com.  Si. 
S  H.  4. 19. 
(kuu  l«t.  a. 
roM.317.a.) 


HERE  the  diversitk  is  apparant,  betweene  a  rent  newly  created 
and  a  rent  in  eêse  :  which  needeth  no  explication.  Only  this 
is  to  be  observed,  that  Littleton  intendeth  hb  deed  of  confirma- 
tion not  to  centaine  any  clause  ci  distresse  ;  for  otherwise,  as  to 
the  confirmation  the  deed  is  void,  but  the  clause  of  distresse  doth 
amount  to  a  new  grant,  as  in  the  Chapter  of  Rents  hath  beene 
said. 


(Poit.36S. 
riudk  S34.) 


Sect.  549. 


llJrJES  si  home  soit  sdsie  en  fee  de 
w  w Jurent  service  ou  de  rend  charge^  et 
il  grant  le  rent  a  un  auter  pur  terme 
de  rie,  et  le  tenant  attnma,  et  puis  il 
confirma  Vestate  de  le  grantee  en  fee 
taiiCj  ou  en  fee  simple^  cest  confirma- 
tion est  hoMy  quant  a  enlarger  son 
estaJtesQlonques  les  parois  Uconftrma- 
tion^pur  ceo  que  celuy  que  confirmast 
*  al  temps  de  confirmation  avait  un 
reversion  del  rent. 


BUT  if  a  man  be  seised  in  fee  of 
rent  service  or  rcntr^Qg  u-i 
charge,  and  he  grant  the*-  *  *J 
rent  to  another  for  life,  and  the 
tenant  attorneth,  and  after  bee  eon- 
firmeth the  estate  of  the  grantee  in 
fee  taile,  or  in  fee  simple,  this  confir- 
mation is  good,  as  to  enlarge  his 
estate  according  to  the  words  of  the 
confirmation,  for  that  he  wUieh 
confirmed  at  the  time  of  confirma- 
tion had  a  reversion  of  the  rent 


HERE  is  the  eighth  case  wherem  the  release  and  confirmation 
doth  agree  ;  and  it  is  here  to  be  observed,  that  to  the  grant 
of  the  estate  for  life,  Littleton  doth  put  an  attomement,  because  it 
is  requisite  ;  but  to  the  confirmation  to  the  grantee  of  the  rent  to 
enlarge  his  estate,  there  is  none  necessary,  and  therefore  he  putteth 
none  :  but  of  this  more  shall  be  said  in  the  Chapter  of  Attornement, 
Sect.  556, 557. 


•Pettate  added  L.  and  M. 


Lib. 


Of  €<n)fitniatipn« 


Sect.  550, 


V  Ijl  graukt  unrmt  chargea  m  aw- 
ter  par  terme  de  vfe,  s^U  vmle  que  le 
grmUee  meroit  estate  en  le  taSHe,  on 
m  tl  emient  que  Ufait  ie  grant 
êd  rent  charge  pur  terme  de  vie,  soit 
swrreHêer  aucoMedl,  et  donquesde 
faire  un  nmd  fait  d'outtel  rent 
charge^  a  aver  et  pereewer  a  le  gran^ 
teeenle  taUe  au  enfee^  &c.  £x  pau- 
cis  f  plnrima  eoncipit  ingenium. 


BUT  in  the  case  aforesaid  where 
a  man  grants  a  rent  ebarge  to 
another  for  terne  of  life,  if  he  wUl 
that  the  grantee  should  have  an  es- 
tate in  taile,  or  in  fee,  it  behoveth 
that  the  deed  of  grant  of  the  rent 
charge  for  terme  of  life  be  surren- 
dred  or  cancelled,  and  then  to  make 
a  new  deed  of  the  like,  rent  charge, 
to  have  and  perceive  to  the  grantee 
in  tayle  or  in  fee,  &c.  Ex  paucis 
jplttnnm  eoncifit  ingenium. 


**  ^URREJ^DER  ou  cancel:*  (1)  Note  by  cancellation  of  the 
deed  the  rent  which  lieth  only  in  grant  ceaseth  (as  here  it 
appeareth)  as  well  as  by  the  surrender.  And  the  reason  wherefore 
(ilF  the  grantormake  a  new  grant  of  the  rent,  and  not  enlarge  it  by 
way  of  coofirmation»  as  Littleton  must  be  intended)  the  deed  should 
be  sorrendred  or  cancelled,  is  lest  the  grantor  should  be  doubly 
charged*  viz.  with  the  old  grant  for  life,  ahd  with  the  new  grant  in 
fee  ;  or,  as  hath  beene  said«  the  grantor  may  grant  to  the  grantee 
for  life  and  his  heires,  that  he  and  his  heires  shall  distreine  for  the 
rent,  &c.  and  this  shall  amouftt  to  a  new  grant,  and  yet  amount  to 
no  double  charge,  whereof  you  may  see  before  in  the  Chapter  of 
Rents. 

f  pharijna  cmdpit  tngrenkm'^dictùf  Sec.  L.  and 
(1)  See  ant      note  ^ 
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Of  Attomement.        Sect  551.  [309.  a.] 


(ÈTTOÉJfEMlJfT   est;  come 

seignior  voile  granter  per  son  fait  Us 
services  éteson  tenant  a  un  outer  fur 
terme  d'aM,  ou  pur  terme  de  vie,  ou 
en  taile^  ou  en  fee,  il  covùmt  que  le 
tenant  àttuma  al  grauwtee  en  U  vfé 
le  grantor,  per  farce  et  vertue  é(d 
granty  ou  auterment  le  grant  est  void. 
JÉt  attumement  est  mûauter^eneffMj 
forsgue  quant  le  tenant  ad  oye  del 
grant  fait  per  son  seignior^  que  mesme 
U  tenant  àgreà  per  paroi  a  le  dit 
grant j  sicoffit  adiré  u  le  grmntee^  Jso 
moy  agree  a  U  grant  fait  a  '  vous, 
*  &c.  ouy  JeOj  sue  f  hien  content  de  le 
graunt  fait  a  vous  ;  mais  le  pluis 
eammon  attumement  est,  adiré,  \  Sir, 
jeo  attuma  a  vous,  per  force  del  dit 
graunt,  ou  Jeo  deveigne  yostre  tenant, 
&c.  ou  II  Uverer  al  grantee  un  denim'^ 
ou  un  mailt,  ou  un  farthing,  per  voy 
d*attomement. 


tïïe  ioi4  vill'gnuitibjrliit  dMd  tto 
services  bfhh  tenflat  to  moduvr  &r 
terme  ét^ealre^,  or  for  tenwe  of  Ute^ 
or  intftilë^  or  in  td%,  the  tenant  nmat 
attônie  to-tiie  gnuitee  kl  tii»  lifo  of 
the  giiintor,  by  ibr^e  and  vortM  of 
the  grant,  or  ôthenrise  the  f^nt  i» 
void.  '  And  attomeniMt  isiiaothQé 
in  effect,  but  when  the  tenant  hath 
heard  of  the  grant  made  by  his  lord^ 
that  the  same  tenant  do  tign^  by 
wordto  the  said  ^jrant^ias  to  saj  to 
the  grantee,  I  agree  to  the  <  j^raet 
made  toyoii,  fte.'4»rl  an:  ireU  con- 
tent tdth  the  grant  made  te  yea  ;  but 
th0  liio^t  common  attommêat  is,  to 
say.  Sir,  I  attorne  to  yott*ry  force 
of  the  said  grant,  or  I  become  your 
tenant,  &c.  or  to  deKyer  to  the 
grantee  apennie,  or  ahalfepennie,  or 
a  farthing,  by  way  of  attomement. 


Bi!«etaii,lik2. 
foLtl. 

Brttt.  f.  105.  b. 
176, et  177. 
Fleca,  Ub.  3. 

nRoll.Abr. 
393.) 

CaJBncfQOiUb. 
Vim. 

BriUomiifaitiipn, 


i(  rkTTORXMEXT^'^  an  agreement  tof  tfce  teaant  to  the 
^JjL  gr^nt  of  the  seigniorie,  or  *a  rent,  or  of  the  donee  in  tayle, 
or  tenant  for  life  or  yeeres,  to  a  grant  of  a  reversion  or  remainder 
made  to  another.  It  is  an  ancient  word  of  art,  and  in  the  commoa 
law  signifieth  a  toming  or  attorning  from  one  to  another.  Wee 
use  also  attomamentum  as  a  Latine  word,  and  attomare  to  attome. 
And  so  Bracton  [a]  useth  it  :  Item  videndum^  eat  at  dominua  at- 
tomare  fioaait  alictd  homagium  et  aervitium  tenentia  am  contra 
voiuntatem  i/isiua  tenentia^  et  videtur  gudd  non. 


Bncton»  JOvS. 
fb.tub. 

Brktcin  ufai 


VideLitt. 
fol.  188. 
H  H.  7.  10. 
Lik  1.  fol.  104, 


And  the  reason  why  an  attornment  is  requisite,  is  yeelded  in  old 
bookes  to  be.  Si  dominua  attomare  fioaait  aervitium  tenentia  con- 
tra voiuntatem  tenentia,  tale  aequeretur  inconvenienay  gudd  fioaait 
eum  aubjugare  cafiitali  inimico  auo,  et  fier  quod  teneretur  sacra- 
vtentumjidelitatia  facer e  ei  gui  eum  dammficare  intenderet  (1). 

"  //  covient  que  le  tenant  attqrna  al  grantee  en  la  vie  del  grantor^ 
O^f."  And  so  must  he  also  in  the  life  of  the  grantee  ;  and  this  is 
understood  of  a  grant  by  deed.  And  the  reason  hereof,  is,  for  that 
every  grant  must  take  effect  as  to  the  substance  thereof  in  the  life 
both  of  the  grantor  and  the  grantee,    And  in  this  case  if  the 

gràntor 

•  &c.  not  in  L.  and  M.  nor  Roh.  *  Uc.  added  in  L.  and  M.  and  Iloh. 

t  bien  not  in  L.  «nd  Jil.  nop  Roh.  I  Sverer^^Uverer,  L.  and  M.  and  Boh, 

(J>[Sce  Nate  272.} 
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grantor  dieth  before  attomement,  the  scigniorie,  rent,  reveftion,  or 
remslnderdecseiid  to  hisheire;  and  therefore  after  his  decease  the 
attomeiiient  corometh  too.JUite:  so  likciyise  if  the  grantee  dieth 
r^no  K  1  ^^^^^  aJ^omemcntt  au  attornement  to  the  heire  is  void,  for 
J^oUy,  D.J  aotkingdesceod^d  to  him  :  and  if  he  should  take,  he  should 
thke  it  as  ^  purohasory.vhere  the  hçires  were  added  but  as  words  of 
limitation  of  the  estate*  aud      to  take  as  .purch^^sors. 

But  if  the  grant  were  by..&^»  tl^n  albeit  the  conusor  or  conusee 
dieth,  yet  the  grant  is  good*  For  by  fine  levied  the  state  doth 
passe  to  the  coouaee  and  his  heii'es  ;..and  the  attornment  to  the 
ccnusee  or  his  heirea  at  atny  time  to  make  privitie  to  distraine  is 
sufficient.   But  all  this  is  to  be  taken  .^»:LitSe,tÇin  understood  it,  viz. 

such  gmntS'  aa  have'  tBieir  cperatioD  by  the  common  law.  For 
>  since  LitUeion  yiTt^e^  if  a  fine  be  levied  of  a  seigniprie,  Sec  to  another 
to  the  use  cf  a  third  perm  and  hia  hcires,  he  and  his  heires  shall 
distraine  without  any  attoniment,  because  h^  is  in  by  thp  statute  of 
ST  H.  8,  cafL  la  by  transferring  of  the  state  to  the  use,  and  so 
he  is  in  by  act  in  law. 

And  so  it  is,  and  for  the  same  cause,  if  a  man  at  this  day  by 
deed  indented  and  inrolled  according  to  the  statute,  bargaineth 
and  selleth  a  seigniorie,  &c.  to  another,  the  seignlorie  shall  passe 
to  him  without  any  attomement  ;  and  so  it  is  of  a  rent,  a  rever- 
sioo,  and  a  remainder.  So  as  the  law  is  much  changed,  and  the 
ancient  privilege  of  tenants,  donees,  and  lessees  much  altered  con^ 
ceming  attomement  since  Littleton  wrote. 

B^t  if  the  conusee  of  a  fine  befoi*e  any  attomement  by  deed  in* 
dented  and  inrolled,  bargaineth  and  selleth  the  seigniorie  to  another, 
.the  bargainee  shall  not  distraine,  because  the  bargainor  could  not 
distraine.  Et  ait  de  BimiUbua  ;  for  nemo  potest  plus  juris  ad  alium 
tranaferre  quàm  ipse  habet.  Vide  Sect,  149.  where  upon  a  recovery, 
the  recoveror  shall  distraine  and  avow  without  attornement. 

A  grant  to  the  king,  or  by  the  king  to  another,  is  good  without 
attornement,  by  his  prerogative* 

"  Attomement  est  nut  outer  en  effect^  isfc"  It  is  to  be  understqod 
that  there  be  two  kinde  of  attomements,  viz.  an  attomement  in  deed 
or  expresse,  and  an  attornement  in  law  or  implicite.  Of  attorne- 
jiiefit  expresse  or  in  deed  Littleton  speaketh  here,  and  of  attorne- 
jnent  in  law  he  speaketh  after  in  this  chapter.  '  And  to  both  these 
kinds  .of  attomements  there  is  an  incident  inseparable,  that  is,  that 
the  teoant  hath  notice  of  the  grant  ;  for  (an  atfbrnemént  being  an 
i^;reemeQt  or  consent  to  the  grant,  &c.)  he  cannot  agree  or  consent 
to.  that  lirhich  he  knoweth  not  And  the  usuall  pleading  is,  to 
which  grant  the  ^tenant  attomed.  And  therefore  if  a  bayly  of  a 
jnawior  wbo  usf^d  to  receive  the  rents  of  the  tenants,  purchase  the 
mannor».  ajad  the  tenants  having  no  notice  of  the  purchase  ccxitinue 
the  payment  of  the  rents  to  him,  this  is  hb  attomement.  So  if 
the  lord  levie  a  fine  ,of  the  seignlprie,  and  by  fine  take  backe  an 
.  cstateJu  fee,  the  tenant  continueth  the  payment  of  the  rent  to  the 
iirst  conusor  without  notice  of  tlie  fines,  this  is  no  attornement. 
But  it  is  to  be  knowne,  that  there  be  two  kinde  of  notices,  viz.  a 
notiM^e  in.  deed  or  expresse,  whereof  Littletori  here  spèâketli,"When 
be  Baith,  that  the  tenant  agreeth  to  tji'e  ^i'ant,  and  a  notice  in  law 
or  implied,  whereof  Littleton  hereafter  speaketh  in  this  Chapter. 

''Del 
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[a]  18  B.  3.  lit. 

fSE.2.18. 
Tocfcrr*!  case 
id>isDpra. 
(Poit.  914.) 


"  Del  grant fait  firr  ton  seignior"  Here  is  to  be  seenc  when  the 
thing  granted  is  altei^ed,  what  becommeth  of  the  attomement 

If  there  be  lord,  mesne  and  tenant*  and  the  mesne  grant  over 
his  mesnaltie  by  deed,  the  lord  releaseth  to  the  tenant,  whereby  the 
mesnaltie  is  extinct,  and  there  is  a  rent  b^  surplusage,  an  attorne- 
ment  to  the  grant  of  this  rent  secke  is  good,  although  the  qualitie 
of  that  part  of  the  rent  is  altered,  because  it  is  altered  by  act  in 
law. 

If  a  revermon  of  two  acres  be  granted  by  deed,  and  the  lessor 
before  attomement  levie  a  fine  of  one  of  them,  and  the  tenant  at- 
tome  to  the  grantee  by  deed,  this  is  good  for  the  ether  acre. 

[a]  If  the  reversion  be  g;ranted  of  three  acres,  and  the  lessee 
agree  to  the  said  grant  for  one  acre,  this  is  good  for  all  three  ; 
and  so  it  is  of  an  attomement  in  law,  if  the  reversion  of  three  acres 
be  granted,  and  the  lessee  surrender  one  of  the  actes  to  the  grantee, 
this  attomement  shall  be  good  for  the  whole  reversion  of  the  three 
acres  according  to  the  grant. 


"  Et  le  tenant  agréai  Hereafter  in  this  chapter  Littleton  doth 
teach  what  manner  of  tenant  shall  attctme. 


"  Jgrea  fier  fiarol^  Wc." 
his  deed  in  writing. 


And  so  hee  may,  and  more  safely  by 
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"  Sicome  adire  a  le  grantee,  is^c*'  Here  is  to  be  scene  to  vhat 
manner  of  grantees  the  attomement  is  good.  Regularly  the  attome- 
ment must  be  according  to  the  grant,  either  expressly  or  imptiedljr. 
Of  the  first  Littleton  hath  here  spoken. 

Impliedly,  as  if  a  reversion  be  granted  to  twoby  deed,  and  rn%r^  «  ] 
the  lessee  attome  to  one  of  them  according  to  the  grant, L*'^^'  ^ 
this  attomement  is  good,  but  not  to  vest  the  reversion  only  in  him  to 
whom  attomement  is  made  ;  but  it  shall  enure  to  both  the  grantees, 
for  that  is  according  to  the  grant,  and  for  that  it  cannot  vest  the  re- 
version only  in  him  to  whom  the  attomement  is  made.  And  so 
it  is  if  .one  grantee  dietb,  an  attomement  to  the  survivor  is  good. 

If  the  lord  grant  by  deed  his  seigniorie  to  J.  for  life,  the  reiiuin- 
derto^.  in  fee,  J.  dieth,  and  then  the  tenant  attome  to  A  this  st- 
tomement  is  void,  because  it  is  not  according  to  the  grant;  for  then 

should  have  a  remainder  without  any  particular  estate. 

If  a  reversion  be  granted  to  a  man  and  a  woman,  they  arc  to 
have  moitiés  in  law;  but  if  they  entermarrie  and  then  attorncmest 
is  had,  they  shall  have  no  moitiés  (and  yet  by  the  purport  of  the 
grant  they  are  to  have  moitiés),  because  it  is  by  act  in  law. 

If  a  feme  grant  a  reversion  to  a  man  in  fee,  and  marry  with  the 
grantee,  the  lessee  attome  to  the  husband,  this  is  a  good  attone- 
ment  in  law  to  the  husband. 

If  a  reversion  be  granted  by  deed  to  the  use  of  /.  iS.  and  the 
lessee  hearing  the  deed  read,  or  having  notice  of  the  contents 
thereof  attome  to  ceaty  que  u%e,  this  is  an  implied  attomement  to  the 
grantee. 

If  a  reversion  be  granted  Jor  life,  the  remamder  in  taile,  the  re- 
mainder in  fee,  the  attomement  to  the  grantee  for  life  shall  enure 
to  them  in  the  remainder,  to  vest  the  remainder  in  them. 
«  And  in  those  cases  if  the  tenant  should  say,  that  I  doe  attoroe  to 
the  grantee  for  life,  but  that  it  shall  not  benefit  any  of  them  in  w 

ratrïnder  âftn*  His  death,  yet  the  attPi'ïicment  is  good  to  them  ^|} 

tor 
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for  having  attorned  to  the  tenant  for  life,  the  law  (which  he  cannot 
contrdl)  doth  vest  all  the  remainder.  And  of  this  more  shall  be 
said  hereafter  in  this  chapter. 

Littleton  here  putteth  five  examples  of  an  expresse  attomemént, 
but  of  them  the  last  is  the  best,  because  the  eare  is  not  only  a  wit- 
nease  of  the  words,  but  the  eye  of  the  deliveiy  of  the  penny,  &c. 
and  so  there  is  dictum  ct  factum.  And  any  other  words  which  im- 
port an  agreement  or  assent  V)  the  grant,  doe  amount  to  an  attorne- 
menL  And  albeit  these  five  expresse  attomements  be  all  set  down 
by  Littleton^  to  be  made  to  the  person  of  the  grantee  [d],  yet  an 
attomement  in  the  absence  of  the  grantee  is  sufficient  ;  for  if  he 
doth  agree  to  the  grant  eitlier  in  his  presence  or  in  his  absence,  it 
is  sufficient. 
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JT£Jlf ,  9i  le  seignior  graunt  le  ser- 
vice de  son  tenant  a  un  home^  et 
puis  per  un  fail  portant  un  darreine 
dateHgranta  mesmes  Us  services  a  un 
nuter^  et^le  tenant  attome  a  le  second 
grantee^  ore  le  *  dit  grauntee  ad  les 
services;  et  cornent  que  après  le  tenant 
voile  attàmer  a  le  primer  grauntee^ 
f^est  ckrement  void,  &c. 


ALSO,  if  tlie  lord  grant  the  ser- 
vice of  his  tenant  to  one  man, 
and  after  by  his  deed  bearing  a  later 
date  hee  grant  the  same  seryioes  to 
another,  and  the  tenant  attome  to  the 
second  grantee,  now  the  said  grantee 
hath  the  seryiees;  and  albeit  after- 
wards the  tenant  will  attome  to  the 
first  grantee,  this  is  dearely  void,&e. 


HERE  it  is  to  be  observed,  that  Littleton  expresseth  not  what 
estate  is  granted,  and  very,  materially;  for  if  the  former  grsint 
were  in  fee,  and  the  latter  grant  were  for  life,  and  the  tenant  doth 
first  attorae  to  the  second  grantee,  he  cannot  after  attome  to  the 
first  grantee  to  make  the  fee  simple  passe,  for  that  should  not  be 
according  to  the  grant  ;  but  in  that  case  the  attornement  to  the 
first  is  countermanded.  And  so  it  is  if  a  reversion  expectant  upon 
an  estate  for  life  be  granted  to  another  in  fee,  and  after  the  grantor 
before  attomement  confirme  the  estate  of  the  lessee  in  taile,  the  at- 
tomeinent  to  the  grantee  for  the  fee  simple  is  void. 

In  the  same  manner,  if  a  reversion  upon  an  estate  for  yeeres  be 
granted  in  fee,  and  the  lessor  confirme  Ûie  estate  of  the  lessee  for 
life,  he  cannot  afterwards  attome. 
TSIO  hi    ^  ^  feme  sole  maketh  a  lease  for  life  or  yeares,  reserving 
L  iv.  D.  J    Tentt  and  granteth  the  reversion  in  fee,  and  taketh  hus- 
band, this  is  a  countermand  of  the  attornement 

Where  our  author  putteth  his  case  of  the  whole  reversion,  if  two 
coparceners  bee  of  a  reversion,  and  one  of  them  granteth  her  moity 
by  fine,  the  conusee  shall  have  a  gvid  jurio  clamat  for  the  mdtie. 

If  in  the  case  that  our  author  here  putteth  of  severall  grantees,  if 
the  tenant  attorae  to  both  of  them,  the  attomement  ^  vend,  because 
it  is  not  according  to  the  grant.  If  a  reversion  be  granted  for  life, 
and  after  it  is  granted  to  the  same  grantee  for  yeares,  and  the  lessee 

attometh 
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Of  Attornenieiit. 


Sect  553. 


attornetii  to  both  snu>^  H  »  voide  fat  the  înœrtûtîe  :  à  mwUè 
fortiori^  if  the  krd  hf  one  deed  grant  his  sdgnkrie  to  /.  bohop  of 
Xo«^  and  tohis  heirea,  and  bjr  another  deed  to /.  bidiflp<f  LMrfm 
and  to  hii  nccesaon,  and  the  tenant  attcrne  to  both  grants,  the  at- 
rA^^M^ft.  tornement  is  void  ;  lor  albeit  the  grantee  be  hot  one»  yet  he  hath 
^  seveian  capacities^  and  the  grants  are  aevcrall,  and  the  attnrnoMnt 

is  not  according  to  either  cf  the  grants. 

Bat  if  A,  grant  the  reversian  cf  Blacks  Acre  or  Wiite-Acre^  and 
the  leswe  attonie  to  the  grant,  and  after  the  gfantee  makcdi  his 
election,  this  attomeoient  b  good  ;  for  albeit  the  state  was  mcer- 
taine,  jret  he  attorned  to  the  grant  in  sach  sort  as  it  was  mtde  : 
and  so  note  a  diversitj  betweene  one  grant  and  aercraU  grants, 
and  observe  in  this  case  an  attomement  good  in  expectatkm,  and 
yet  nothing  passed  at  the  time  of  theattoniemettt,biitbytheelectkii 
subsequent. 


Scct«  553* 


JTEM^  $i  home  boU  sdm  ûe  un 
mmmar^qmdmannor  est  fared  en 
demesne  J  et  fared  en  eerviee,  s*U  vaOe 
aliéner  ed  mannar  a  an  auUry  U  co- 
Tient  que  fer  force  dd,  attenation, 
que  UfuU  les  tenants  que  prigtumt  dd 
attenor  eome  deson  mannar  *  atlor- 
Tterent  al  aUeneej  on  auttrment  les 
services  iemurront  amtinuaimtnt  en 
V alienor  J  forvrise  tenants  a  volant  f,- 
earUnthesoigne  quttena:ntsavehad 
,^lAur^cntswr  tidallitnation^  0e.% 


ALSO,  if  a  man  be  seised  of  a 
nuuuuir,  irkieh  nuumor  is  ptr- 
cell  indemesne, and  pareell  in  le^ 
▼lee,  if  he  will  alien  this  rnsMoTto 
anetlier,  it  behooYeth  that  by  fom 
.  of  the  alienation,  aU  the  tenants 
.wliieh  brid  of  the  alienor  as  of  lib 
manner  doe  atimie  to  the  alienee,  or 
otherwise  the  servieeç  renpaine  eoB' 
tinnally  in  the  alienor,  saving  the 
tenants  at  will  :  for  it  neednth  not 
that  tenanU  at  willdoeattorne  upon 
sneh  alienation,  &e. 


iCS. 

4»  E.S.  U. 
(8U.SW.311. 

SBcp^S». 
lUObSOi.) 


4as.K4a.a. 

S79.K) 
.  .Thesaar. 


HERE  it  is  to  bee  observed,  that  when  a  man  maketh  a  feoff- 
ment of  a  manner,  the  services  doe  not  passe,  but  remaine  in 
the  feoffor  untill  the  fmèholdèrs  doe  attome  ;  and  when  they  doe 
attome,  the  attomement  shall  have  rehition  to  some  pvt^pose,  and 
not  to  other.  For  albeit  the  àttomement  bee  made,  many  yeares 
after  the  feoffment,  yet  it  Aall  have  relation  to  maké  it  pasw  oot 
of  the  feoffor  ab  initio  even  by  the  liverie  upon  tiie  feofifatent,  but 
not  to  charge  the  tenants  'with  an/  meane  arrérages,  or  1er  waste 
in^e  meane  time,  or  the  like.  '  '  '  - 

If  a  reversion  of  land  bee  granted  to  an  alien  by  deed,  and  be- 
fore attomement  thé  alien  is  made  denizen,  and  tiien  the'attonie- 
ijaont  is  made^  the  king,  upon  office  focmd,  shall  have  the  land:  fxx 
'  as  to  the  estate  'betwéene  the  pardes^'it  paa^eth  by  the  deed  ab 
initio  (1).  •     •     -  s 

If  a  man  plead  a  feoffment  of  a  mannor,  bee  need  not  plead  an 
attomement  of  the  tenants  ;  bot  (if  it  be  materiafl)  it  must  be  de- 
nied or  pleaded  of  the  other  side. 

And 


•  Ue,  added  L.  and  M.  and  Boh.  que  ilg  teigtwnt  a  ^lunte  pauont  al  aUmpef 

t  &c.  added  in  L.  and  M.  and  Bob.  /«n»     f»e/ o^aitM,  added  in  t.  andM  AOo 

t  pHr  ceo  gua  memcê  ki  term  et  tenementt    &6h.  and  in  MSS. 

(I)  [SecK'oteSrS] 


Of  Attomement. 


Sect.  $54'. 


^  ttpcn  ooDÔdeiaUGd  Md'  pf  ail  thp  bo6kés  touching  this 
point,  whether  the  services  of  the  freeholders  doe  passe,  wherein 
there  have  been  three  severall  opinions,  viz.  some  have  holden 
tii9l  flUtfieovices  doe  paçse  in  the  right  the  livery  as  parcell  of 
the  BUMmor,  but  not  to  avow  without  attornement,  as  in  the  case  of 
the  fine;  And  others  have  holden,  that  they  both  passe  in  right 
and  in  possesnon  to  distreine  without  attomement  And  thé  third 
açmaa  is,  that  in  this  case  the  said  services  passe  neither  in  posses- 
P  -  sion  nor  in  right,  but  untill  attomement  remaine  continually 
[311.  a.  J  In  the  alienor,  as  Littleton  here  hddéth.  And  so  it  was 
icsdi^  fatcà^S  ^i£r.t>etweeDe  Bmbitch  mdBarveU,  according 
tpthecpinjon  of  our  author.  .And  I  never  yet  knew  any  of  ZrV- 
tlcton*^  cases  (albeit  I  have  knowne  many  of  them)  to  be  brought  in 
question,  but  in  the  end  the  judges  concurred  with  our  author. 

And  where  our  author  speaketh  of  the  attomement  of  the  free- 
holders, if  the  lord  make  a  lease  hr  yeares  or  for  life  of  a  man- 
nçr,  and  the  freeholders  attome  to  the  lessee,  if.  after  the  reversion 
*  of  the  mannor  be  granted,  the  attomement  of  the  lessee  for  yeares 
or  life  shall  ^iade  the  freeholders  :  fpr  by  their,  former  attomement, 
they  have  put  the  attomement  into  the  mouth  of  the  lessee. 

**  Fora/irise  tenant  a  voiunt  is^c**  Here  b  implied  tenant  at  will 
or  by  copie  of  court  roU  according  to  the  custom  of  the  mannor, 
90  as  the  freehold  and  inheritance  both  of  lands  in  the  hands  of 
tenant  at  will  by  the  common  law  or  by  custome  shall  passe  both  in 
n^t  and  in  possession  without  any  attomement  (1). 


81  E.  S.  47. 

34B.3.DouliB 

FlBm.S4. 

4S  Ast.p.f. 

43  An.  p.  SO. 

30  B.  3. 

S9  B.3. 

SAE.  3.  per 

qiHB  ternda  Sl« 

8  H.4.1.b. 

UH.4. 

90H.6.7. 

35  ILS. 

9B.4.S8. 

23  H.  7. 14.  S. 

1H.7.3L 

4  B.  0.  Attonie- 


V1d.EQItl4KfiZir 
Hoc  m^VK, 
Conifflual  Banco. 


taniqpaem  18.  b. 
Id  B.  8.11)11.19. 
SI  £.3.47.  . 
9  H.  5. 13.  bb 
VU.  Ut.  Sect* 
549  &  556. 


Sect.  554. 


ItTÈM,  si  soient  seijgnior  en  tenant^ 
Xet  le  tenantlessaïa  terre  aûn  atUer 
fUT  terme  de  vie,  oit  dona  la  terre  en 
U  taUe  savant  le  reoersîon  a  luy,  &c* 
rile 9eigruor  en  Çiel  cas. giranta  son 
sdgniory  a  .un  atUer^  û  coroient  que 
cAuy  en  le  reversion  tittuma  al 
gramtee^  et  nèmy  le  tenant  à  terme 
devie^  au  le  tenant  en  le  taile,  purceo 
Vie  en  cest  cas  çduy  en  le  reversion 
tenant  àl  seignior ,  et  nemy  le  te- 
nqnt  a  terme  de  vie^  ne  le  tenant  en 
It  laite. 


ALBO,  if  there  bee  lord  atld  te- 
nant, and  the  tenant  letteth  the 
laiid  to  another  for  term  of  life,  dr 
giveth  thé  land  in  taile  saving  the  re-> 
version  to  hitnselfe,  &e.  If  the  lord  iit 
such  case  ^rant  his  seigniorip^  to  an- 
other, it  behoveth  thàt  hee  in  tlie  re- 
version attome  to  the  grantee,  and 
not  the  tenant  for  terme  of  life,  or  the 
tenant  in  taUe,  because  that  in  this 
case  he  in  the  reversion  is  tenant  to 
the  lord^andnotthe  tenant  for  terme 
of  life,  nor  the  tenant  in  taile. 


FOR  it  is  a  maxime  in  law,  that  no  man  shall  attome  to  any    C» »e^«•) 
grant  of  any  sei^niorie,  rent  service,  reversion  or  remainder, 
but  he  that  is  immediately  privie  to  the  grantor  ;  and  because  in 
this  case  tliere  is  no  privitie  betweene  the  lord  and  the  tenant  for 

life, 

(1)  For  the  difference  between  seisin  and  attornement^  see  Bredlman's  case>  6  Bep.  56.  b. 


Lib.  3.    Cap.  10. 


Of  Attomement, 


Sect,  555,  556. 


life*  or  donee  in  taOe,  bot  oDly  betweene  the  lord  and  him  in  the 
reTersioQ  ;  for  in  this  case  the  attornement  of  hna  in  the  revcTnap 
only  is  good. 

Savant  le  revernon  a  luy^  ^r."  That  is  to  say,  withoot  limi- 
Utim  of  any  remidnder  over  ;  and  this  b  bat  to  make  his  opinion 
plaine  as  to  the  point  that  he  putteth  it. 


Sect.  555. 


'W^mimt  U  manner  est  1m  sont 
JJjsàgnicur^  mesne  et  tnuuit,  ^si  le 
sâgniour  voOe  grantor  Us  semées  Ad 
mesnsy  eoment  que  il  ne  fait  ascun 
mention  en  son  grant  del  mesne, 
uncore  il  esinent  que  le  mesne  at- 
tumOy  t  et  nemy  le  tenant  fera- 
vatle,  &€.  pur  ceo  que  le  mesne  est 
tenant  a  luy,  &e. 


ITS  the  same  manner  is  it  where 
there  are  lord,  mesne  and  tenant, 
if  the  lord  will  grant  the  serneesof 
the  mesne,  allait  hee  maketh  no 
.mention  in  his  grant  of  the  mesne, 
yet  the  mesne  ought  to  attonie,&e. 
and  not  the  tenant  pcra-ro..  «  -, 
Yaile,&e.forthattliemes-L^^^*  ^.J 
ne  is  tenant  unto  him,  &e« 


This  standeth  upon  the  same  reason  that  the  next  precedent  case  did. 


Sect*  556. 


~n^#]E8  autmneat  est  lou  certaine 
W  wJLterreest  charge  d*un  rent  charge 
ourent  seek;  carentielcasesicduy 
que  ad  le  rent  charge  ceo  grant  a  un 
atiler,  il  covient  que  le  tenant  dd 
franktenement  attuma  al  grantee, 
fur  ceo  que  It  franktenement  est 
duffrge  me  le  rent,  &e.  Et  en  rent 
duagenul  avowrie  doit  estrefait  sur 
ascun  fprson^rledistresse  frise,  &e. 
mes  il  avowera  le  prise  bone  et  droi- 
turd,  come  en  terres  ou  tenements 
issint  charges  a  son  distresse,  &c. 


BUT  otherwise  it  is  where  eer- 
taine  land  is  eharged  with  a  rent- 
eharge  or  rent  seeke  ;  for  in  sueh 
ease  if  he  whieh  hath  the  rent- 
eharge  grant  this  to  another,  it  he- 
hooveUi  that  the  tenant  of  the  free- 
hold attorn  to  the  grantee,  for  that 
the  freehold  is  eharged  with  the 
rent,  &c.  And  in  a  rent-eharge,  no 
aTowrie  ought  to  he  made  upon  any 

Îerson  for  the  distresse  taken,  &e. 
ttt  hee  shall  avow  the  prisel  to  bee 
good  and  rightfull,  as  in  lands  or 
tenements  so  charged  witk  his  dis- 
tresse,  &c. 


(d  lUp.  M.'ftO 

21  H.  6. 0. 1». 
C2Bep.67j 


HERE  is  to  be  observed  a  diversitie  betweetie  a  rent  service 
apd  a  rent  charge,  or  a  rent  secke  ;  for  as  to  the  rent  service, 
no  roan  (as  hath  beenc  said)  can  attorne,  but  he  that  is  privie  ;  sa 
in  case  of  a  rent  charge,  it  behooveth  that  the  tenant  of  the  free- 
hold doth  attorne  to  the  grantee,  withoot  respect  of  any  privitie. 
And  therefore  the  disseisor  onely,  in  the  case  of  a  grant  of  a  rent 
charge,  shall  attorne,  because,  he  is  (as  Littleton  saith)  tenant  of  th& 
freehold  ;  but  in  case  of  a  grant  of  a  rent  service,  the  attornement 
of  a  disseisee  sufiiceth. 

If 


*  êi^t  Lk.  and  M.  and  Roh. 


t  &c,  not  in  L.  and  M.  nor  Rolv 


Mb,  3. 


^m.  556. 


If  there  be  lord  and  tenant  by  homage,  fealtie  and  rent,  the  te-  Rep.  39,  «o 
nant  is  disseised,  the  lord  granteth  the  rent  to  another,  the  disseisee 
attometk,  this  is  void  :  but  if  he  had  granted  over  his  whole  seigni- 
orie,  the  attoniement  had  beene  good  ;  and  the  reason  of  this  diver- 
sitie  is  here  given  by  our  author,  for  that  when  the  rent  was  granted 
onely,  it  passed  as  a  rent  secke,  and  consequently  the  disseisor  be- 
ing terre-tenant,  must  attome.  But  when  the  seigniorie  is  granted, 
then  the  disseisee  in  respect  of  the  privitie  may  attome. 

"  Covient  que  Ic  tenant  del fra7ikt en emcnt^kS/cy  And  therefore 
if  the  tenant  of  the  land  charged  witli  a  rent  charge  or  a  rent  secke 
make  a  lease  for  life,  and  he  that  hath  the  rent  charge  or  rent  secke 
granteth  it  over,  the  tenant  for  life  shall  attorne,  for  he  is  tenant  of 
the  freehold,  according  to  the  expresse  saying  of  our  author,  and 
(as  hath  beene  said)  there  needeth  no  privitie. 

And  it  was  holden  by  Dyer  chiefe  justice  of  the  court  of  common  Uoh.mj.  â.) 
pleas,  and  Mounêon  justice,  in  the  argument  of  Bracebridge^a  case 
abovesaid,  and  not  denied,  that  if  he  that  hath  a  rent  charge  grant- 
eth it  over  for  life,  and  the  tenant  of  tlie  land  attorne  thereunto,  and 
after  he  granteth  the  reversion  of  the  rent  charge,  that  tlie  grantee 
for  life  may  attome  alone  ;  and  that  these  words  of  Littleton  are  to 
be  understood  when  a  rent  charge  or  rent  secke  is  granted  hi  posses- 
sion ;  and  therewith  agreeth  46  £.  3.  where  it  appeareth,  that  the 
quid  juris  clamât^  in  tliat  case,  did  lie  against  the  grantee  for  life. 

A  man  piaketh  a  lease  for  life,  and  after  grants  to  ji,  a  rent  ^^J^'^' 
charge  out  of  tiie  reversion,  ^.  granteth  the  rent  over,  he  in  the  vuiit^Sect. 
reversion  must  attome,  and  not  the  tenant  of  the  freehold,  for  that  ^ 
the  freehold  is  not  cliarged  with  the  rent  ;  for  a  I'elease  made  to 
him  by  the  grantee  doth  not  extinguish  the  rent.    And  Littleton  is 
to  be  understood,  that  the  tenant  of  the  freehold  must  attume  when 
the  freehold  is  charged. 


f'îlO     T       "  £^  en  rent  charge  nul  avowrie  doit  estre  fait  sur 
1^0 i J.  a. J  aacun  fieraon^  ^c."    This  is  the  reason  that  Littleton 
gtveth  of  the  difference  betweene  the  rent  service  and  the  rent 
charge.    Now  it  may  bee  said,  that  this  reason  is  taken  away  by 
the  statute  of  21  H,8.  for  by  that  statute  the  lord  needs  not  a\ow    si  B.  8.  «]».  io* 
for  any  rent  or  sei'vice  upon  any  person  in  certaine  ;  and  then  by    Vide  Sect.  454. 
Littleton's  reason  there  needeth  no  privitie  to  the  attcrnement  of  a 
seigniorie  ;  for  (say  they)  cessante  causâ  vd  ratione  legis,  cessât 
leXf  as  at  the  common  law  no  aid  was  grantable  of  a  stranger  to  an 
avowrie  ;  because  the  avowrie  was  made  of  a  certaine  person  :  but 
now  the  avowrie  being  made  by  the  said  act  of  21  //.  8.  upon  no  per-    27  H.  8.4.  h. 
son,  therefore  the  reason  of  the  law  being  changed,  the  law  itselfe    (Doc  Pbc  ^,  îc) 
is  also  changed  ;  and  consequently  in  an  avowrie  according  to  that 
act,  aid  shall  be  granted  of  any  raan,  and  the  like  in  many  other 
cases  ;  which  case  is  granted  to  be  good  law  :  but  albeit  the  lord 
(as  hath  beene  said)  may  take  benefit  of  the  statute,  yet  may  he 
avow  still  at  his  election  upon  the  person  of  his  tenant.    And  albeit 
the  manner  of  the  avowrie  be  altered,  yet  the  privitie  (which  is  the 
tme  cause  of  the  said  difference)  remaineth  still  as  to  an  attomement. 

"  Rent  charge^  Is^c."*    It  is  to  be  observed,  to  what  kinde  of  m- 
heritances  being  granted,  an  attomement  is  requisite.   And  in  this 

chapter 
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chapter  Littleton  speaketh  of  five.    First,  of  a  seigniories  rent  ser- 
vice, kc.    Secondly,  of  a  rent  charge.    Thirdly,  of  a  rent  secke. 
SI  IL  7. 1.  And  hereafter  in  this  chapter  of  two  more,  viz.  of  a  reversion  and 

sot|  sMO^'  remainder  of  lands  ;  for  the  tenant  shall  never  need  to  attome  bat 
s^Âm.  iV  where  there  is  tenure,  attendance,  remainder,  or  payment  of  a  rent 

36  Aii.pL  s.  out  of  land.  And  therefore  if  an  annuitie,  common  of  pasture,  coro- 
AttMMiiwBt  ^  estovers,  or  the  like,  be  granted  for  life  or  yëeres,  &c.  the 

Br.  iQ.  reversion  may  be  granted  without  any  attomement  ;  and  albeit  some- 

(A«.  303.  bO  times  in  some  of  these  cases,  or  the  like,  an  attomement  be  pleaded, 
yet  it  is  surplusage,  and  more  than  needeth,  because  in  none  of 
them  there  is  any  tenure,  attendance,  remainder,  or  payment  oat 
of  land. 


Sect.  557. 


JTEMy  ri  8oit  seignior  et  tenant^  et 
le  tenant  lessa  son  tenement  a  un 
auter  pur  terme  de  rte,  le  remainder  a 
un  auter  en  fee^  et  puis  le  seifinior 
granta  les  services  a  un  auter ^  &e.  et 
le  tenant  a  terme  de  vie  attoma^  ceo 
est  assets  hone^  pur  ceo  que  le  tenant  a 
terme  de  vie  est  tenaunt  en  cest  case  al 
seigniory  &c.  et  celuy  en  le  remainder 
ne  poit  estre  dit  tenant  al  seignior^ 
quant  a  cel  entent^  forsque  après  la 
mort  le  tetiant  a  terme  dévie:  uncore 
en  cest  case  si  celuy  en  le  remainder 
mortist  sans  heire^  le  seignior  avéra 
le  remainder  per  voy  d^escheatc^  pur 
ceo  que  coment  que  le  seignior  en  tiel 
cas  *  covient  d^avouoer  sur  le  tenant 
a  terme  de  vie^  uncore  tout  Ven- 
tier  tenement^  quant  a  touts  les  estates 
de  franktenemtnt  ou  de  fee  simple, 
ou  auterment^  &c.  en  tiel  cas  sont  en- 
semble tenus  de  le  seignior,  &c. 

f  Mes  nemy  de  faire  avo^crie  sur 
eux  touts  ensemble.  M.  S.  II.  6. 


ALSO,if  there  be  lord  and  tenant, 
and  the  tenant  letteth  his  te- 
nement to  another  for  terme  of  life, 
tlie  remamder  to  another  in  fee,  and 
after  the  lord  grant  the  services  to 
another,  &c.  and  the  tenant  for  life 
attorne,  this  is  good  enough,  for  that 
the  tenant  for  life  is  tenant  in  this 
ease  to  the  lord,  &c.  and  he  in  the 
rf^niainder  cannot  be  said  to  be  te- 
nant  to  the  lord,  as  to  this  intent, 
untill  after  the  death  of  the  tenant 
for  life  :  yet  in  this  ease  if  hee  in  the 
remainder  dieth  without  heire,  the 
lord  shaU  have  the  reminder  by 
vft^y  of  escheat^  because  that  albeit 
tlie  lord  in  such  case  ought  to  aTow 
upon  the  tenant  for  life,  &e.  yet  the 
whole  entire  tenement,  as  to  all  the 
estates  of  the  freehold  or  of  fee  sim- 
ple, or  otherwise,  &c.  in  sueh  ease 
are  together  holden  of  the  lord,  &c. 

But  not  to  make  avowrie  r<j ,  o  l  i 
upon  them  all  together.  L^^-^-*^'J 


UB.3.  Attoni.10. 
ISE.4.4. 
1»  H.  A.  S. 
«  E.8.  liU 
Attorn.  18. 
IS  K.  4. 7. 
Tempi  E.  1. 
Attorn.  SS« 
Vide  Sect.  «80. 
(3  Rep.  «6. 
Am.  310.  a. 
Putc  330.  b.) 


'*  TC^3r/e  tenant  a  terme  de  vie  attoma,  is^c^  Fpr  he  that  is  (as 
Jjjf  hath  beene  said)  privie  and  imiBediately  tenant  to  the  lord 
must  attorne  ;  and  that  is  in  this  case  :  the  tenant  for  life,  and  so 
of  the  other  side  if  a  seigtiiorie  be  granted  to  one  for  life,  the  re- 
mainder to  another  in  fee,  the  attomement  to  the  tenant  for  life  is 
an  attomement  to  the  remainder  also  ;  unlesse  it  be  tl&at  they  in  the 
remainder  ought  to  have  acquitall,  or  other  pnvilege  (wliercof 
they  should  be  prejudiced)  ;   and  then  albeit  an  attornemcnt  be 

had 


•  etfdent  d'atmer^d'avorwera,  L.  and  M. 
KftdRoh. 


t  This  paragraph  not  in  L.  and  M.  nor 
Koh.  I 


Lib.  S. 


Of  Attornement. 


Sect  559. 


had  to  the  tenant  for  life,  and  he  acknowledge  the  acquitall,  &c. 
yet  after  his  decease,  he'  in  the  remainder  shall  not  distreyne  untill 
lie  acknowledge  the  acquitall,  notwithstanding  the  attornement  of 
the  tenant  for  life, 

"  Aver  a  le  remainder  fier  voy  d*  escheat*^    For  the  remainder  is    m  R^p,  134, 
hdden  of  the  lord,  but  not  immediately  holden  ;  and  in  this  case,  ^ 
by  the  escheat  of  the  remainder  the  seigniorie  is  extmct;  for 
the  fee  simple  of  the  scigniorie  being  extinct,  there  cannot  remaine 
a  particular  estate  for  life  thereof,  in  respect  of  the  tenure  and   3  r.  6.  u  ou 
attendance  over;  and  of  this  q)inioa  is  Littleton  [a]  himselfe  in  our  5|]isR4?^w.« 
bookes.    But  otherwise  it  is  of  a  rent  charge  in  fee  ;  for  if  that  be   (i  Leoa.i8s.)  ' 
granted  for  life,  and  after  he  in  the  reversion  purchase  the  land,  so 
as  the  reversion  of  the  rent  chai>ge  is  extinct,  yet  the  grantee  for  life 
shall  enjoy  the  rent  during  his  life,  for  there  is  no  tenure  or  attendance 
in  this  case. 

"  Mes  nemy  de faire  avowie.^*  This  is  added  to  Littleton^  but  it    ït  3.  H. 
is  consonant  to  law,  and  the  authoritie  truly  cited. 


Sect.  558. 


JTjEJtf,  si  soil  seignior  et  tenant^ 
et  fe  tenant  lessa  les  tenements  a  un 
fern  fur  terme  de  vit,  U  remainder 
omier  en  /ee,  et  la  feme  prent  baron^ 
d  fms  U  seignior  granta  les  services^ 
&e.ale  baron  et  ses  heires  ;  en  cest 
ease  le  service  est  mis  en  suspence  du- 
Tant  le  coverture.  Mes  si  la  feme 
deûie  vivant  le  haron^  le  baron  et  ses 
hàres  averont  le  rent  de  ceux  en  le 
remainder^  &e.  Et  en  eeo  case  il 
ne  hesoigne  ascun  attornement  per 
forol^  &c.  pur  ceo  que  le  baron  que 
doit  attomt^  accepta  le  fait  del 
graunt  de  Us  services,  &c.  le  quel 
aeceptanee  est  un  attornemmt  en  la 


ALSO,  if  there  be  lord  and  te- 
nant, and  the  tenant  letteth  the 
tenements  to  a  woman  for  life,  the 
remainder  over  in  fee,  and  the  wo- 
man taketh  husband,  and  after  the 
lord  gi*ant  the  services,  &e.  to  the 
husband  and  his  heires;  in  this  case 
the  service  is  put  in  suspencc^  during 
the  coverture.  But  if  the  wife  die 
living  the  husband,  the  husband  and 
his  heires  shall  have  the  i-ent  of 
them  in  the  remainder,  &c.  And  in 
this  ease  there  needeth  no  attorne- 
ment by  parol,  &e.  for  that  the  hus- 
band which  ought  to  attome,  ac- 
cepted tlie  deed  of  grant  of  the  ser- 
vices, &c.  the  which  acceptance  is 
an  attornement  in  the  law. 


**'W  E  quel  acceptance  est  un  attornement  en  la  ley^  ?5*c."  Littleton  J^^^^j /{"jj^^^ 

JJi  having  spoken  (as  hath  becne  said)  of  attornemcuts  in  deed,  ment,  îi. 

so  expresse,  now  cometh  to  speake  of  attornenicnu  in  law,  or  im-  S^kS's? 

•lied  ;  and  having  before  set  downe  five  expresse  attornements  in  «       Abr.  4S4.) 

leed,  doth  in  tliis  chapter  enumerate  seven  attornements  in  law.  FuieiaVÎ*** 

tîere  it  is  to  be  understood,  that  the  expresse  attornement  of  the  "aiiuAbr.  aos^ 
fin      ^  husband  will  binde  the  wife  after  the  coverture,  and  in  as 
1  »io.  a.  J  jumjij     ^jj-jg  acceptance  of  the  grant  is  an  atcornemcut  in 
aw,  without  a  word  of  attornement  the  seignioric  shall  passe.  And 
his  is  tlie  firsts  example  that  Littleton  puttcth  of  an  attornement  in 

law. 


Ub-X    Gsip.  io.  Of  AttomiOTient;  Sect.  559,  560. 


3Q1.  s2o  yffhich  amounteth  to  an  expresse  attornement,  for  that  it  is  an 

agreement  to  the  grant. 

If  the  lord  grant  his  seigniorie  to  the  tenant  of  the  land,  and  to  a 
stranger,  and  the  tenant  accept  the  deed,  this  acceptance  is  a  good 
attornement  to  extinguish  the  one  mwtie,  and  to  vest  the  other 
moitié  in  the  grantee,  as  hath  beene  said. 


SCQt.  559. 


TCXN'mxetlte  le  manner  est^  ri  soyeiit 
MJJ  seignior  et  tenant^  et  le  tenant 
pr^tfemey  et  puis  le  seignior  granta 
1m  strciees  a  la  feme  et  ses  hêtres^  et  le 
baron  accepta  le  fait;  en  cest  cas 
apr«  la  mort  le  baron,  la  feme  et  ses 
heires  avérant  les  services,  &c.  car 
per  le  eicceptanee  ♦  del  fait  per  le 
baron,  ceo  est  bone  attornement,  &c. 
'  cornent  que  durant  le  coverture  les 
services  sont  mis  en  suspenee,  &c. 


IN  the  same  manner  it  is,  if  there 
be  lord  and  tenant,  and  the  tenant 
taketh  wife,  and  after  the  lord  grant 
liis  services  to  the  wife  and  his  beires, 
and  the  husband  accepteth  the  deed; 
in  this  case  after  the  death  of  the 
husband  the  wii*e  and  her  hcires  shsdl 
have  the  services,  &e.  for  by  the  ac- 
ceptance of  the  deed  by  the  hus- 
band, this  is  a  good  attornement, 
&c.  albeit  during  the  coverture  the 
services  shall  be  put  in  suspeiice,&c. 


(Am.  14».  K) 
(4  Bep.  f  s.) 
>(Cro.Cgr.  101.) 


Tj  ERE  is  the  second  example  that  Littleton  putteth  of  an  at- 
X  X  tornement  in  law,  and  standeth  upon  the  former  reason. 

''Sont  mise  en  ausfience."  Suspenee  commeth  of  sunfiendeo,  and  in 
legall  understanding  is  taken  when  a  seigniorie,  rent,  profit  appren- 
(ler,  &c.  by  reason  of  unitie  of  possession  of  the  seigniorie,  rent,  &c. 
and  of  the  land  out  of  which  they  issue,  are  not  in  esse  for  a  time,  et 
tunc  dormiunt,  but  may  be  revived  or  awaked.  And  they  are  said 
to  be  extinguished  when  they  are  gone  for  ever,  et  tunc  moriuntur, 
and  can  never  be  revived  ;  that  is,  when  one  man  hath  as  high  and 
perdurable  an  estate  in  the  one  as  in  tlie  other. 


Sect.  560. 


/TEJÏÏ,  sisoijent  seignior  et  tenant, 
et  U  tenant  granta  les  tenemeiUs 
a  un  home  pur  terme  de  sa  vie,  le  re- 
mainder a  un  auter  en  fee,  si  le  sdg- 
ntor  granta  Us  services  a  le  tenant  a 
terme  de  vie  f  en  fee,  en  cest  cas  le  te- 
nant a  terme  de  vie  ad  fee  en  les  ser- 
vices;  mes  Us  services  sont  mis  en  sus- 
pence  durant  sa  vie.  Mes  les  heires 
î  le  tenant  a  terme  de  vie  averont  tes 

services 


^  en  fee  n 


not  in  Lr.  ànd  M.  nor  Udh. 
not  m  L;  and  M.  nor  Roh. 


ALSO,  if  there  be  lord  and  te- 
nant, and  the  tenant  grant  the 
tenements  to  a  man  for  terme  of  his 
life,  the  remainder  to  another  in  fee, 
if  the  lord  grant  the  services  to  the 
tenant  for  life  in  fee,  in  this  case  the 
tenant  for  terme  of  life  hath  a  fee  m 
the  services;  but  the  services  are  put 
in  suspenee  during  his  life.  But  the 
hcii-es  of  the  tenant  for  life  shall  have 

the 

«  «>  tenant  a  terme  de  vie,  not  in  L.  and 
M.  «or  Uoi(. 


Lib.  S. 


Of  Attomemcnt. 


Sect.  561,  562. 


9ennee8  après  f  son  decease^  &c.  \  Et  the  services  after  his  decease,  &o. 
ffi  ctst  cas  il  ne  besoîgne  §  attome-  And  in  this  case  there  needeth  no 
mmt;  car  per  Vacceplance  del  fait  attornement;  for  by  the  acceptance 
ée  eduy  que  doit  attoiumer^  &c«  est  ceo  of  the  deed  by  him  i^hich  ought  to 
attoumement  de  luy  mesim  I|.  attorne,  &c.  this  is  an  attornement 

of  it  selfc. 

HERE  is  the  third  case  that  Littleton  putteth  of  an  attornement 
in  law.  And  it  is  to  bee  observed,  that  albeit  a  grant,  as  hath 
beene  said,  may  enure  by  way  of  release,  and  a  release  to  the  tenant 
for  life  doth  woTke  an  absolute  extinguishment,  whereof  hee  in  the 
remainder  shall  take  benefit,  yet  the  law  shall  never  make  any  con- 
struction against  the  purport  of  the  grant  to  the  prejudice  of  any, 
ra%o  K  1  against  the  meaning  of  the  parties  as  here  it  should;  for  (Siderf/ss.) 
[Oio.  D. J  j£  construction  it  should  enure  to  a  release,  the  heires  of 
the  tenant  for  life  should  be  disherited  of  the  rent  ;  and  therefore 
Littleton  here  saith,  that  the  heires  of  the  grantee  shall  have  the 
scigniorie  after  his  death.  And  here  is  an  attornement  in  law  to  a 
grant  suspended  that  cannot  take  effect  in  the  grantee  so  long  as  he 
livetb,  but  shall  take  efiect  in  his  heires  by  descent;  for  the  inheri- 
tance of  the  seigniorie  was  in  the  tenant  for  life,  and  the  suspension 
onely  during  his  life. 


Sect.  561.  f^^*^^ 

"MMES  lou  le  tenant  ad  ey grand  et  T}U^  where  the  tenant  hath  as 

t  fX  haut  estate  en  les  tenements  si-  Xj  great  and  as  high  estate  in  the 

emele  seignior  ad  en  le  seigfiiory; en  tenements  as  the  lord  hath  in  the 

tidease^  m  le  sdgnior  graunta  les  ser*  seigniory  ;  in  such  case,  if  the  lord 

vices  al  tenant  enfeCj  ceo  urera  per  grant  the  services  to  the  tenant  in 

toy  i^extinguishment   Causa  patet.  fee,  this  shall  enure  by  way  of  ex- 
tinguishment.   Causa  patet. 

HERE  Littleton  intendeth  not  onely  as  great  and  high  an 
estate,  but  as  perdurable  also,  as  hath  beene  said;  for  a  dis- 
seisor or  tenant  in  fee  upon  condition  hath  as  high  and  great  an 
estate,  but  not  so  perdurable  an  estate,  as  shall  make  an  extin- 
guishment. 


Sect.  562. 

JTEM^sisoyentsdgnior  etttnanty  A  LSO,  if  there  bee  lord  and 
et  k  tenant  fait  un  leas  a  un  home  V\^tenant,  and  tlie  tenant  maketh 
fur  terme  de  sa  we,  savant  le  reroer-  alease  to  a  man  for  terme  of  his  life, 
rio:  a  {uy,  si  le  sdgnior  granta  le  saving  the  reversion  to  himselfe,  if 

seigniorie  the 


t  m  not  in  L.  and  M.  nor  Rob. 
4  'c.  not  in  L.  and  M.  nor  Roh. 


§  atcun  added  L.  and  M.  and  Roh. 
i  ^c.  added  L.  and  M.  and  Uoh. 


Lib.  3.   Cap.  10. 


Of  Attornement. 


Sect  563. 


Bdgni&rk  a  U  tenant  a  terme  At  tie 
en  fee;  en  ee$t  case  tl  e&vient  que 
eeliy  en  le  reversion  attoma  al  tenant 
a  terme  de  vk  perforce  Ae  eel  grants 
OH  auterment  le  grant  est  voide^  pur 
ceo  que  cduy  en  le  reverehnest  tenant 
al  seignior,  &e. 

*  Et  uneore  il  ne  tiendra  dd  tenant 
a  terme  de  vie  durant  sa  vie.  Causa 
palet. 


the  lord  grant  tlie  seigniory  to  teiuuit 
for  life  in  fee;  in  this  ease  it  beho?- 
eth  that  he  in  (he  reyersion  must 
attome  to  the  tenantfor  life  bj  force 
of  this  grant,  or  otherwise  the  graot 
is  Yoide,  for  that  he  in  the  reTersioo 
is  tenant  to  the  loi*d,  &e. 

*  Yet  hee  shall  not  hold  of  the 
tenant  for  life  during  his  life.  Causa 
patdj  &e. 


HERE  in  this  case  he  in  the  reversion  of  the  tenancy  must  at- 
tome, because  he  is  the  tenant  to  the  lord  ;  and  yet  tUe  seig- 
niorie  shall  be  suspended  during  the  life  of  the  grantee,  because  hee 
hath  an  estate  for  life  in  the  tenancie,  but  his  heires  shall  enjoy  the 
seignioric  by  discent 


[a]  34  Am.  p.  Iff. 


16  E«  3.  tit. 


0S.3.  Twonf** 

OK. 

(Ant.  398.  b.) 


"  Uncore  il  ni  tient ^  Is^c"  This  is  added,  and  not  in  thcp^ .  ,  -i 
originall,  and  is  against  law,  and  therefore  to  be  rejected.  L**       ^  J 

Tenant  al  seignior,  b'c."  Here  is  to  bee  understood  a  diver- 
sity when  the  wjiole  estate  in  the  seigniory  is  suspended,  and  when 
but  part  of  the  estate  in  the  seigniory  is  suspended.  And  in  this 
case  the  seig^iorie  is  suspended  but  for  terme  of  life  ;  [a]  and 
therefore  as  to  all  things  concerning  the  right  it  hath  his  bemg  ; 
but  as  to  the  possession  during  the  particular  estate  the  grantee  shall 
take  no  benefit  of  it  ;  therefore  during  that  time  he  shall  have  no 
rent,  service,  wardship,  release,  harriot,  or  the  like,  because  these 
belong  to  the  possession  :  but  if  the  tenant  dieth  without  heire,  the 
tenancie  shall  escheat  unto  die  g^ntee,  for  that  is  in  the  right; 
and  yet  when  the  seignioric  is  revived  by  the  death  of  the  tenant, 
thei^  shall  be  wardship  :  as  if  the  tenant  marry  with  the  seignioresse 
and  dieth,  his  heire  within  age,  the  wife  shall  have  the  wardship  of 
the  heire.  Also  in  the  case  that  Littleton  here  putteth,  albeit  the 
seignioric  be  suspended  but  for  life,  yet  some  hold  that  he  cannot 
grant  it  over,  because  the  grantee  tooke  it  suspended,  and  it  was 
never  in  esse  in  him.  But  if  the  tenant  make  a  lease  for  yeares  or 
for  life  to  the  lord,  there  the  lord  may  grant  it  over,  because  the 
seigniorie  was  in  ease  in  him,  and  the  fee  simple  of  the  seigniorie  is 
not  suspended.  But  if  the  lord  disseise  the  tenant,  or  the  tenant  en« 
feoflfe  the  lord  upon  condition,  there  the  whole  estate  in  the  seig- 
niorie is  suspended,  and  therefore  he  cannot  during  the  suspenâoa 
take  benefit  of  any  escheat,  or  grant  over  his  seigniorie. 


Sect,  563. 

TEM,  si  soient  seigfdor  et  tenanty     \  L80,  if  there  bee  lord  wid  te- 


Id  le  tenant  tient  dd  sdgnior  per 
XX.  maners  des  serciees,  et  U  sdgnior 
granta  son  seigniory  a  un  outer;  si  U 


tenant 


Al  nant,  and  the  tenant  holdeth  of 
the  lord  by  xx.  manner  of  services, 
and  the  lord  grant  his  seignioi?  to 

another; 


*  This  paragraph  not  in  L  and  M.  nor  Roh. 


Lib-  3. 


Of  Attomement 


Sect.  564. 


tenant  paya  en  fait  aseun  parcel 
i^aseun  de  les  services  al  grauntecy 
eeo  est  hone  attommenty  de  et  pur 
touts  les  services^  cornent  que  Ventent 
de  U  tenant  fuit  d*attoumer  forsque 
de  ed  parcel^  pur  eeo  que  le  seigniory 
est  f  miter,  cornent  que  ils  sont  dicers 
maners  des  services  que  le  tenant  doit 


another  ;  if  the  tenant  pay  in  daed 
any  pareell  of  any  of  the  services  to 
the  grantee,  this  is  a  good  attome- 
ment,  of  and  for  all  the  services,  al- 
beit the  intent  of  the  tenant  was  to 
attome  but  for  this  pareell,  fpr  that 
the  seigniorie  is  intire,  although 
there  bee  divers  manner  of  services 
which  the  tenant  ought  to  doe,  &c. 


HERE  it  appeareth  that  an  attornement  being  made  for  parcell, 
is  good  for  the  whole  ;  for  seeing  hee  hath  attorned  for  part, 
it  cannot  bee  void  for  that,  and  good  it  cannot  be  unlesse  it  be  for 
the  whole  :  Ji>ut  of  this  sufficient  hath  beene  said  before  in  this 
chapter. 

" Paya  ascun  fiarcell  de*  services**  Here  is  the  fourth  example 
of  an  attornement  in  law  ;  for  payment  of  any  parpell  of  the  ser- 
vices is  an  agreement  in  law  to  the  grant 

"  Cornent  que  Ventent  del  tenant  fuit  d*attomer^  Istc"    Quia  in- 
r^ll  hi  ^^^^^^  inservire  $Lebet  legibus^  non  leges  intentioni.  And  yet 
[oi%*  D.J      faire  as  it  may  stand  with  the  rule  of  law,  it  is  honour- 
able for  all  judges  to  judge  according  to  the  intention  of  the  parties, 
and  so  they  ought  to  doe.    And  of  this  somewhat  in  this  chapter  hath 
beene  said  before. 


4  E.S.ff, 


S9&8.SS. 
5  B.4.  a. 
as  Aas.66. 
7M.4.10. 

Sf  H.  0.  t.  per 
Frisott. 
(Ant.  909.  M 

40  B.  3.  34. 

(4  Rep.  8.) 


(BiàacÙ  S8J. 
4llep>li.a« 
toHTs. 

(1  Rep.  101.  b. 
104.  a.  Doetor 
&  Student 
lBolLAfar.4i«. 
CnKCar.1.401. 
Dyer  4.1. 
Pml  M7.  a. 
Ant.  SO.  47.  b. 


48.b.  SiUp.SS.  4Rep.81.«.  Ant. 43.113.  «.217. Usas.  b.  St9. a.  1  Boll. Ahr. 303.) 


Sect.  564. 


JTEJIf,  si  soit  seignior  et  tenant j 
et  le  tenant  tient  del  seignior  per 
flusors  maners  des  services^  et  le  seig- 
wior  granta  les  services  a  un  auter  per 
fine  ;  si  le  grantee  sua  un  scire  facias 
hors  del  mesmelejine  pur  ascun  par- 
eel  de  les  servicesy  et  adjudgement  de 
TteoveTj  eel  judgement  est  bone  attor- 
wwmt  en  ley  pur  touts  les  serrnces.* 


ALSO,  if  there  bee  lord  and  te- 
nant, and  the  tenant  holdeth  of 
the  lord  by  many  Idnde  of  services, 
and  the  loni  grant  the  services  to  an- 
other by  fine  ;  if  the  grantee  sue  a 
scire  facias  out  of  the  same  fine  for 
any  parcell  of  the  services,  and  hath 
judgment  to  recover,  this  judgment 
is  a  good  attornement  in  law  for  all 
the  services. 


IJERE  is  to  be  observed,  that  this  judgment  in  the  scire  facias  f^^^^ 

^  ^    (which  is  no  more  but  that  tlie  demandant  shall  have  exe-  juri^  cbiinat. 

cutîon»  Sec.)  is  a  good  attornement,  albeit  it  is  presumed  that  judi-  sTÏti^fii*' 

ciumredditur  ininviturtu  and  that  an  attornement  in  law  of  any  perMoyie. 

*  J.  17E.3.S9. 

part 


un  et  added  L.  and  M.  and  Roh. 


^c.  added  in  L.  and  M.  and  Roh. 
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Sect  565. 


(AncsM-h.  part  is  good  for  the  whole.    And  this  is  the  fifth  example  that  Lit- 

6      64.  b.)  tleton  putteth  of  an  attornment  in  law. 

(5iip^  iss.  Note,  that  in  case  of  a  deede  nothing  passeth  before  attornment, 

Oo^'te'ssc  ^  hSiXh  beene  said.    In  the  case  of  the  fine,  the  thing  granted  pas- 

sBcp.e7.h.  seth  as  to  the  state,  but  not  to  distraine,  &c  without  attomement. 

fl£îL  Akr.so4.  the  case  of  the  king  the  thing  granted  doth  passe  both  in  estate 

Aot.  311ft.  and  in  privitie  to  distraine,  &C.  without  attomement,  unlesse  it  be 

x*l2tî5  ^  lands  or  tenements  that  are  parcell  of  the  duchy  of  Lancaster, 
and  lie  out  of  the  county  palathie  (1). 


Sect 

100.  Saj 

JTEMy  9i  U  seignior  d'lm  rent 
service  graunia  les  sertiees  a  un 
atUeTj  et  U  tendnt  attoma  per  un 
denier  J  et  puis  le  grantee  distraitu  pur 
le  rent  arere^  et  le  tenant  a  luy  fait 
reseous;  en  ceo  easlegraunteen^avera 
assise  del  rent^forsque  brief e  de  res- 
eous^ pur  ceo  que  le  done  del  denier 
per  le  tenant  f  ne  fuit  forsque  per 
voy  d^aitomementj  &e.  Mes  si  le 
tenant  avoit  done  a  legrauntee  le 
dU  denier  come  pareeU  de  le  rent,  ou 
un  matte  ou  un  farthing  pervoyde 
seisin  del  renty  donque  ceo  est  bone 
attomeuienty  et  auxy  est  bon  seisin 
al  graunlee  del  rent;  et  donques 
sur  tiel  reseous  le  grantee  avera  assise j 
&c. 


565. 

ALSO,  if  the  lord  of  a  rent  ser- 
viee  grant  the  serviees  to  an- 
other, and  the  tenant  attome  by  a 
penny,  and  after  the  grantee  distraine 
for  the  rent  behinde,  and  the  tenant 
make  reseous  ;  in  tliis  case  the  gran- 
tee shall  not  have  an  assise  for  the 
rent,  but  a  writ  of  reseous,  because 
the  giving  of  the  penny  by  the  te- 
nant was  not  but  by  way  of  attorne- 
ment,  &c.  But  if  the  tenant  had 
given  to  the  grantee  the  said  penny 
as  parcell  of  the  rent,  or  a  halfe 
pennyorafarthingbyway  ro,c  .-i 
of  seisin  of  the  rent,  then  a.j 
this  is  a  good  attomement,  and  also 
it  is  a  good  seisin  to  the  grantee  of 
the  rent;  and  then  upon  such  res- 
eous the  grantee  shall  have  an  assise, 
&c. 


Î'r4.\****  T  TEREUPOK  is  to  be  obseneda  diversitie  bctweene  money 
Vide  Srct.  235.       XTX  '^^Y  ^  attomcment,  and  where  it  is  given  as  parcell 

49  e!  si  iV.  of  the  rent  by  way  of  seisin  of  the  rent    For  albeit  the  rent  be  not 

40  amI'  before  the  day,  yet  a  payment  of  parcell  of  the  rent  before- 

34  h!%.^s.*  hand  is  an  actuall  seisin  of  the  rent  to  have  an  assise.  And  so  it  is 
wùàt^'  if  he  give  an  oxe,  a  horse,  a  sheepe,  a  knife,  or  any  other  valuable 
40K.s.tt.  thing  in  name  of  seisin  of  the  rent  before-hand,   this  is  good. 

7  tt^i.Vtiï'  And  therefore  ^  payment  in  name  of  seisin  is  more  benellciall  for 
the  grantee,  bocause  that  is  both  an  actua  11  seisin  and  an  attonie- 
(Am!sii.  '».)  ment  in  law  ;  and  yet  being  given  before  the  day  in  which  the  rent 
is  due,  it  shall  not  be  abated  out  of  the  rent.  So  as  to  give  seisin 
of  the  rent,  it  is  taken  for  part  of  the  rent  ;  but  as  to  tlie  payment 
of  the  rent,  it  is  accounted  as  no  part  of  the  rent  ;  and  the  reason 
of  the  diversitie  is,  for  that  remedies  to  come  to  rights  or  duties  are 
ever  taken  favourably.  Here  also  appeareth  that  there  is  an  actuall 
seisin,  or  a  seisin  in  deed  of  a  rent,  whereof  (as  Littleton  here 

spcaketh) 


(1)  See  PI.  Com.  231.    4  Insl.  f  ne  not  in  !«.  and  M.  nor  R^h. 


L%  3.  Ojf  Atton^eme^nt.  Sect  566, 

speaketh)  an  assise  doth  lie  ;  and  a  seisin  in  law  which  the  grantee 
hath  by  attornement  before  actuall  possession  (1). 


Sect.  566. 


JTEM^  sisont  phisorsjaintenants 
*que  teignhntp^  certaine  services^ 
d  fe  êrigfiiùf  graunta  a  nn  auter  leè 
seriictSj  el  un  de  les  jùinteniinU  ùU 
tmia  fil  graunteeyceo  eêt  anay  hon^ 
sicàm  toùtê  f  ussent.  attorney  pur  ceù 
que  te  sdgnidry  est  entiei^^  &c.  ' 


A  LSO^  if  there  Bee  many  jointe- 
naJnts'whiph  'hbld  by  eeA^aine 
Béryîces,"  and  the  lord  g^nt  fo  an- 
other the  services,  and' o6e  of  the 
joyntenants  attoriie  to  the' grantee, 
this  is  ad  good  as  if  all  had  attorned, 
for  that  the  seigniory  là  entire,  ice. 


HERE  is  to  be  observed  what  manner  of  tenants  shall  attome  to 
the  grant.  And  first,  [pl  if  there  be  two  or  more  jointenants, 
and  one  of  tiiem  attorne,  it  is  sufficient  :  for,  as  it  hath  beène  often 
said^  there  cannot  be  an  attomenicnt  in  part.  And  albeit  there  is 
great  authoritie  against  LUtteton^yct  the  law  hath  bèene  adjudged 
according  to  Litticton*ê  opinion,  as  it  hath  beene  in  other  of  his  case's 
when  diey  have  come  in  question  :  and  as  it  is  of  an  attornement, 
so  it  is  a  seisin;  a  seisin  of  a  rent  by  the  hands  of  one  joyntenant 
IS  good  for  all,  and  a  seisui  of  part  of  the  rent  is  a  good  sei^n  of  the 
whole. 

[c]  If  either  the  grantor  or  the  grantee  die,  the  attornement  is 
countermanded  ;  but  if  the  tenant  die,  he  that  hath  his  estate  may 
attorne  at  any  time.  If  the  tenant  grant  over  his  estate,  his  assignee 
may  attorne. 

[d]  If  an  infant  hath  lands  by  purchase  or  by  discent,  he  shall  be 
compelled  to  attome  in  a  fier  ^Uit  aervitia,  and  no  mischiefe  to  the 
iufant  ;  for  when  he  commeth  to  full  age,  he  may  disclairoe  to  hold 
of  him,  or  be  may  say  that  he  holds  by  lesser  services  :  but  there 
should  be  a  grt^ter  inischie^e  for  the  lord  if  the  attornement  of  an 
infant  should  not  be  good,  for  he  should  lose  his  services  in  the  meane 
time. 

If  an  infant  be  a  lessee,  he  shall  be  compelled  to  attorne  in  a  quid 
juiia  clamât.  The  attornement  of  an  infant  t<5  a  grant  by  deed  is  good, 
and  shall  bindé  hiin,  Wcause  it  i&  a  lawfull  act,  albeit  he  be  not  upoii 
tliat  grant  by  deed  compellable  to  attorne.  Of  baron  and  fern  Litr 
f/^ow'putteth  many  cases  in  this  chapter. 

[c  j  A  man  that  Is  deâfe  and  dumbe,  and  yet  hath  understand- 
ing, may  attome  by  signes  :  {/^  tut  one  that  is  not  comfioa  mentU 
cannot  attome,  for  he  that  hath  no  understanding  cannot  agree  to 
the  grant 

What  conveyances  shall  be  good  without  attomements  more  shall 
be  said  in  this  chapter  in  his  proper  place.  '  • 


ClBolLAI)r.a02.) 
a  Rep.  &7.)  ' 

£6]  99  H.  «.  3.  Sfi. 
Ike  Tooker^ 
ease  ubi  nwra, 
and  the  autWitiu 
tUre  eked. 
(2  RolL  Abr.  424. 


Lib.  6.  foL  67, 
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18  £.  4. 10. 
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*  ftifi^r^  L.  and  M.  and  Boh. 
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f  vnent  attomc^tomerent,  L.  and  M.  and  Roh. 
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Sect.  567. 


[315.  b.] 


JTEM^  ri  home  Ussa  lenemmis  a 
terme  d^ans^perforee  de  quel  lease 
*  le  lessee  est  seisUy  et  puis  le  lessor  per 
Son  fait  granta  le  reversion  a  outer 
pur  terme  de  rte,  ou  en  taile^  ou  en 
fee;  il  copient  en  tiel  ease  quele  tenant 
a  terme  d*ans  aîtomay  ou  avierment 
rien  passera  a  tiel  grauntee  per  tfel 
fait.  Et  si  en  eest  ease  le  tenant  a 
terme  d*ans  aitoma  al  grantee^  don- 
que  maintenant  passera  lefranktene- 
ment  al  grauntee  per  tiel  attumement 
sauns  ascun  liverie  de  seisin,  &c.  pur 
ceo  que  si  ascun  liverie  de  seisin^j&c. 
serra  ou  hesoigne  d'esté  fait  en  cél 
ease^  donque  le  tenant  a  temu  d*ans 
serrait  al  temps  de  liverie  de  seisin 
ouste  de  son  possession,  ^  le  quel  ser- 
roit  encounter  reason,  &c. 


ALsO,  if  a  man  letteth  tenements 
fop  terme  of  yeares,  by  forée  of 
iirhieh  lease  the  lessee  is  seised»  and 
after  the  lessor  by  his  deed  grant  the 
reversion  to  another  for  terme  of  life, 
or  in  taile,  or  in  fee  ;  it  behoveth  in 
such  case  that  the  tenant  for  yeares 
attome,  or  otherwise  nothing  shall 
passe  to  such  grantee  by  soeh  deed. 
And  if  in  this  ease  the  tenannt  for 
yeares  attome  to  the  grantee,  then 
the  freehold  shall  presently  passe  to 
the  grantee  by  such  attomement 
without  any  lirerie  of  seisin,  ke. 
because  if  any  liverie  of  seisin,  ke. 
should  be  or  were  needful!  to  bee 
made,  then  the  tenant  for  yeares 
should  be  at  the  time  of  the  lively  of 
seisin  ousted  of  his  possession,  whieh 
should  bee  against  reason,  Slc 


Broalb.tit. 
Attorn.  48. 
»  E.  9. 8cir. 
Ike  101. 
Dy.l,». 
(Aat.  113. 
181.  b.) 


HERE  LittU  ton  having  spoken  of  grantes  of  sei^iories  and 
rent  charges»  and  rents  secke  issaing  out  of  land,  here  treateth 
of  a  grant  of  a  reversion  of  land  upon  an  estate  for  yeares  ;  seeing 
this  grant  of  the  reversion  must  be  by  deed,  and  the  agreement  of 
the  lessee  for  yeares  requisite  thereunto,  the  freehold  and  inheritance 
doe  passe  thereby,  as  well  as  by  livery  of  seisin,  if  it  were  in  posses- 
sion: and  the  grant  of  the  reversion  by  deed  with  the  attomement 
of  the  lessee,  doe  countervaile  in  law  a  feoffment  by  liverie,  as  to  the 
passing  of  the  freehold  and  inlieritance. 

"  A  terme  d'ans'*  [^g}  And  yet  a  tenant  by  statute  merchant,  or 
tenant  by  statute  staple,  or  by  elegit,  must  also  attorne  ;  for  the 
grantee  may  have  a  venire  facias  ad  comfiutandum^  or  tender  the 
money,  &c.  and  discharge  the  land;  and  if  the  reversion  be  granted 
by  fine,  they  shall  be  compelled  to  attome  in  a  çuid  juris  clamât. 

And  so  the  executors  that  have  tlie  land  untill  the  debts  bee  paid 
must  attome  upon  the  grant  of  the  reversion,  although  they  have  not 
any  certaine  terme  for  yeares. 


*  le  Uuee  not  in  L.  and  M.  nor  Roh. 
t  C/c.  not  in  L.  and  M.  nor  Roh. 


4  le  çuelr^que,  L.  and  M.  and  Roh. 
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SecU  568. 


JTEM,  si  tenements  soient  Usses  a 
un  home  pur  terme  ievit,  ou  done 
en  It  iaiky  savant  le  reversion^  &c.  si 
eduyenle  reversionen  ttel  casegranta 
le  réversion  a  un  auter  per  sonfait^  il 
coritttt  que  le  tenaunt  de  la  terre  at- 
tourna  al  grantee  en  la  ne  le  grantor  y 
ou  auterment  legraunt  est  voyd.* 


ALSO,  if  tenements  be  letten  to 
a  man  for  terme  of  life,  or  given 
in  taile,  saving  the  reversion, '&e.  if 
bee  in  the  reversion  in  such  ease 
grant  the  i*eversion  to  another  by  his 
deed,  it  behooveth  that  the  tenant  of 
the  land  attorne  to  the  grantee  in 
the  life  of  the  grantor,  or  otherwise 
the  grant  is  voyd. 


H 


ERE  Liitlrton  speaketh  of  a  reversion  expectant  upon  an  es- 
tate for  life,  or  a  gift  in  taile. 

1  1  "  licovient  que  le  tenant  de  la  terre  attorne  algrauntee, 
10 10,  a.  J      »»  therefore  sj^cake  first  of  tenant  for  life  :  and 

?et  in  some  case  albeit  tenant  for  life  hath  granted  over  his  estate, 
vet  he  shall  atturne.  [c]  As  if  tenant  in  dower  or  by  the  curtesie 
grant  over  his  or  her  estate,  and  the  heire  grant  over  the  reversion, 
the  tenant  in  dower  or  by  the  curtesie  may  atturne,  because  at  the  time 
rfthe  grant  made  they  were  attendant  to  the  heire  in  reversion,  and 
the  grantee  cannot  be  tenant  in  dower,  or  tenant  by  the  curtesie. 
And  if  the  reversion  be  granted  by  fine,  the  fine  must  suppose  that 
the  tenant  in  dower  or  by  the  curtesie  did  hold  the  land,  albeit  they 
had  formerly  granted  over  their  estate,  and  albeit  the  reversion  doth 
passe  by  the  fine  ;  yet  the  quid  juris  clamat  must  be  brought  against 
him  that  was  tenant  at  the  time  of  the  note  levied.  But  yet  after 
the  reversion  is  granted  over,  the  grantèe  shall  not  have  any  action 
of  wast  against  the  tenant  in  dower  or  by  the  curtesie,  but  the  action 
of  waste  must  be  brought  against  their  assignee,  and  not  against  them- 
selve  ;  for  tenant  by  the  curtesie  or  tenant  in  dower  cannot  hold  of 
any  but  of  the  heire  :  and  therefore  in  respect  of  the  privitie,  they 
shall  attorne  and  be  subject  to  an  action  of  wast,  as  long  as  the 
reversion  remaineth  in  the  heire,  albeit  they  have  granted  over 
their  whole  estate.  And  it  is  worthy  of  the  observation,  that  if 
the  grantee  of  the  reversion  doth  bring  an  action  of  wast  against  the 
assignee  of  the  tenant  by  the  curtesie,  [6]  the  pi.  must  rehearse  the 
Stat  which  prove th  that  no  prohibition  of  waste  in  that  case  lay  at 
the  common  law,  as  it  did  if  the  heire  had  brought  it  against  the  te- 
nant by  the  curtesie  Itselfe  :  and  therefore  some  doe  hold,  that  if  the 
heire  doe  grant  over  the  reversion,  that  the  attornement  of  the  assig- 
nee of  the  tenant  by  the  curtesie,  or  of  tenant  in  dower  is  sufficient, 
because  they  afterward  must  be  attendant  and  subject  to  the  action 
of  waste. 

If  the  reversion  of  lessee  for  life  be  granted,  and  lessee  for  life 
assigne  over  his  estate,  the  lessee  cannot  attorne  ;  but  the  attorne- 
ment of  the  assignee  is  good,  because  (as  JAttU  t  n  here  saith)  it  be- 
hooveth that  the  tenant  of  the  land  dee  attorne,  and  after  the 

assigne  ment 

«  &c.  added  L.  and  M.  aiid  Uoh. 


ia]  10  H.  4.  tit. 
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[6]  Regiic  7S, 


U  E.  4. 10.  Ik 
SO  £.  3.0S. 
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assignement  there  is  no  tenure  or  attendance,  &c.  betweene  the  lessee 
and  him  in  reverstoo., 
iH.s.10.  If  lessee  for  life  assigneth  over  his  estate  upon  condition,  he  hav- 

ing nothing  in  him  but  ^  condition  shall  not  attorne  ;  but  the  assignee 
may  attome,  because  he  is  tenant  of  the  land. 


Sect.  569. 


jl^JV*  mesme  le  maner  est^  si  tern  TN  the  same  manner  is  it,  if  land 

JOj  soil  f  d4me  en  taile^  ou  Usse  a  un  X  be  granted  iq  taile,  or  let  to  a  man 

homt  pur  terme  de  viejûremaînitr  a .  for  terme  of  lU*e,  the  ï^nkaîiider  to 

un  outer  ^  en  fet^  si  celuy  en  tere^  another  in  fee,  if  he  in  the  remainder 

mainier  voile  granter  cest  remainder  vill|praunt  this  remainder  to  another, 

a  an  outer ^  0c.  si  le  tenant  de  la  terre  &é.  if  the  tenant  of  the  land  attohie 

aJtiuma  en  la  vie  le  grantor^  donques  in  t&e  life  of  the  grantor,  then  Qie 

la  grant  de  tiel  remainder  est  bon,  ou  grant  of  sueh  a  remainder  is  good,  or 

auterment  neniy.  otherwise  not. 

TT  ITTLETO^r  also  speaketh  here  of  an  attomement  by  tenant 
UE. 4.9,4.  JlJ^^  taile;  and  true  it  is  that  he  may  attorne  ;  but  where  the 
4SE.^.Y.*  reversion  is  granted  by  fine,  he  is  not  compellable  to  àttom,  be- 

46  a.  3.1's.  cause  he  hath  an  estate  of  inheritance  which  may  continue  for  ever. 

fAnbsrfK)*^  And  so  it  is  of  a  tenant  in  taile  after  possibilitic  of  issue  extinct,  he 
fuiu  n  compelled  to  attorne  for  the  inheritance  which  was 

90  a.  liquid  once  in  him.  [c]  But  if  tenant  in  taile  after  possibilitie  of  issue  ex- 
^gs^dï  Sap.  grant  over  his  estate,  his  assignee  shall  be  compelled  to  attorn, 

or  tenant  in  uiie   because  he  never  had  but  a  bare  state  for  life. 

of^SaSwRT  ^  tenant  in  taile,  note  a  di  versitie  betweene  a  guid  p  «        i  -i 

thm^tedto^e  yi/n*  c/fltmar,  and  quern  rcddiium  reddit^  or  sl  fier  gu^L^^^*  ^-J 
•fudged.  servitia;  for  against  a  tenant  in  taile  no  guidjuriê  clamât  lieth,  as  is 

aforesaid.  But  if  a  man  make  a  gift  in  taile,  the  remainder  in  fee, 
and  the  seigniorie  or  rent  charge  issuing  out  of  the  land  be  granted  by 
fine,  the  conusee  shall  maintaine  a/ker  gujt  aervitia^  or  a  que  m  rtddi" 
tum^  aiid  compell  him  to  attonie  ;  for  herein  hb  estate  of  inheriUuice 
is  no  privilege  to  him,  for  that  a  tenant  in  fee  simple  (as  his  estate 
was  at  the  common  law)  is  also  compellable  in  these  cases  to  attorne. 


(11  Hep.  wo  Sect. 

*'D    *2     *•  tenus  per 

Jl  «  tout  le  courty  que  tetiant  en 
taile  ne  serra  arct  iVallumcr^  mes  s*il 
alluma  gi-atis,  c^est  assets  hone. 

f  dene  en  taile  «li,  not  in  L.  and  M.  nor 
Boh. 

»  ♦  enfee-^c.  L.and  \f. 


570. 

P12  Edw.  4.  It  is  there  hèlden 
•  by  the  wliole  eoiirt  tiiat  tenant 
in  taile  shall  not  he  compelled  to  at- 
torne, but  if  lie  Will  attorne  gratiSy 
it  is  good  enough* 

*This  paragraph  not  In  L.  and  M.  nor 
Ruh. 


THIS 


Lib.  S.  Of  Attomement.  Sect.  571,  572. 

THISÎS  added  to  Linletan.^nd  therefore  thoifeh  it  be  good  law,  " 
and  the  booke  truly  cited,  yet  I  passe  it  over. 


Sect.  571. 


J TEMy  m  terre  lease  a  vn  home 
fÊtr  terme  A^axigy  Uremamfieraum 
Merpw  terme  de  vie^  re9ert>ant  àl 
kmnr  m  eertahu  rent  per  àn^  et  K- 
Terie  ie  eriein  sur  eeo  eetfaited  tenanlt 
par  terme  (Pan8$  ri  eeshty  en  lereoer- 
sian  en  eest  ease  gtanta  U  reversion  a 
tmottter,  f  &c.  et  le  tenant  que  est  en 
It  remainder  après  U  terme  d^ans 
\8€y  attaumoj  eeo  est  bone  attoumer 
mentj  et  edu^  a  que  eestreversUm  eit 
prnnl^  fer  force  de  tiel  aXtoumement 
ii^re^^a  le  tenant  a  terme  ans 
ptr  le  rent  due  après  tiel  attornmerHj 
moment  que  le  tenant  a  terme  d^ans 
ne  unques  attoumast  a  luy.  Et  la 
esMse  estjpur  ceo  que  lou  h  reversion 
est  dtfendaiU  sur  V  estate  del  frank- 
tenement^  sussist  que  le  tenant  del 
franktenement  attournu  sur  liel  grant 
idreversiouj  &c. 


ALSO,  if  land  bee  let  to  a  mail 
foryean,  the  remainder  to  an- 
other for  life,  reserving  to  the  lessor 
a  eertame  rent  by  the  ;eare,.and 
liyerie  of  seisin  upon  this  is  made  to 
the  tenant  for  yeares;  if  hce  in  the 
rerersion  in  this  ease  ^rant  the  re- 
version to  another,  &e.  and  the  te- 
nant vhich  is  in  the  remainder  after 
the  terme  of  yeares  attome,  this  is 
a  g6od  attomement,  and  hee  to 
whom  this  reversion  is  granted  by 
force  of  sUeh  attomement  shall  dis- 
treine  thé  tenant  for  yeares  for  the 
rent  due  after  siich  attomement,  al- 
beit that  the  tenant  for  yeares  did 
never  attome  unto  him.  And  the 
éaiisei8,for  that  where  the  reversion 
is  depending  upon  an  estate  of  free- 
hold, it  sumceth  that  the  tenant  of 
thé  freehold  doe  attome  upon  sueh 
a  grant  of  the  reversion,  &.e. 


ClUFFIST  que  le  tenant  del  franktenement  attornaJ"*  (1)  Note, 
O  Littleton  saîth  not  here,  that  the  tenant  of  the  franktenement 
.  1  ought  in  this  case  to  attorne,  but  that  it  snfficeth  that  he 

J 17.  a.  J  ^jq^ij  attome.  And  I  heard  sir  Jamea  Dier  chicfe  justice  of 
the  common  pleas  hcïd,  that  in  this  case  if  the  tenant  for  yeares  did  jTïStîbritS 
attorne,  it  would  vest  the  reversion;  for  seeing  the  estate  for  yeares  ^J^JJ" 
is  able  to  support  the  estate  for  life,  lie  shall  binde  him  in  the  re- 
maiuder  by  his  attomement  in  respect  of  his  estate  and  privitie. 


.  Sect. 


ET  est  ascavoir^  que  lou  un  leas  a 
terme  d^ans  ou  a  terme  de  vte, 
ou  toiie  eh  taile^  est  fait  a  ascun  home, 
ràervàntatiéi  lessomoudonoruncer" 
tidne  reht^  &c  si  tiel  lessor  ou  donor 
graniita  Hon  reversion  aufi  outer ^  et  le 
tenant  del  terre  àttouma^  U  rent  passa 


^  t'^*  (Aut.  143.  ». 

150.  b.  847.  a.  308.     (8  Roll.  Abr.  00.  484.) 

AND  it  is  to  he  understood,  that 
where  a  lease  for  yeares  or  for 
life,  or  a  gift  in  taile,  is  made  to  any 
man,  reserving  to  sueh  lessor  or  donor 
a  certaine  rent,  &e.  if  sueh  lessor  or 
donor  grant  his  reversion  to  another, 
and  the  tenant  of  the  land  attome, 

the 


t      not  in  L.  and  M.  nor  Roh.  4  totf  not  in  L.  and  M.  nor  Rob. 

(1)  [Sec  Note  275-3 


Lib..  3.   C^p.  10*         Qf  Attoniemeitt, 


SgCfe  573, 


al  graunUe^  eomaU  que  en  le  fait  dd 
grant  Ae  nul  mmtion  soit 

fait  de  It  rent^  pur  ceo  que  le  rent 
est  incident  al  reversion  en  tiel  case^ 
et  nemy  è  converso,  &c.  Car  si 
home  voile  graunter  le  rent  en  iiel 
ease  a  tin  auter^  reservant  a  lay  le 
reversion  dd  terre^  cornent  que  le 
tenant  attoma  a  le  grauniee^  ceo 
serra forsque  un  rent  secke^  0c. 


Of  this  Littleton  hath  spoki 


thç  rent  passeth  to  the  grantee,  al- 
though that  in  the  deed  of  the  grant 
of  the  reversion  no  mention  be  made 
of  the  rent,  for  that  the  rent  is  inci- 
dent to  the  reversion  in  such  case, 
and  not  è  eonrersoy  &e.  For  if  a  maa 
will  grant  the  rent  in  such  case  to 
another,  reserving  to  him  the  rever- 
sion of  the  land,  albeit  the  tenant 
attorne  to  the  grantee,  this  shall  bee 
but  a  rent  sécke,  &e. 

\  before  m  the  chapter  of  Rents. 


JTEJIf,  si  home  les$a  terre  a  un 
auterpur  terme  de  sa  vîf,  et  ptiis  il 
confirmaper  son  fait  V  estate  del  tenant 
a  terme  de  rie,  le  remainder  a  un  au- 
ter  en  /ee,  et  le  tenant  a  ferme  de  vie 
accepta  le  fait,  donques  est  le  remain- 
der  en  fait  en  celuy  a  que  le  remainder 
est  done  ou  Umitie  per  mesme  le  fait. 
♦  Car  per  Vacceptance  del  tenant  a 
terme  de  vie  f  de  le  fait,  ceo  est  un 
agreement  de  luy,  et  issbit  un  attome- 
ment  en  laj.  Sies  uncore  celuy  en  le 
remainder  n^avera  ascun  action  de 
waste  he  auter  hentfit  per  lid  remain- 
der, si  non  que  il  avait  le  dit  fait  en 
poigne,  per  quele  remainder  fuit  taile 
ougraunt  a  luy.  Et  pur  ceo  que  en 
tiel  cas  le  tenant  a  terme  de  vie  voile 
per  cas  ^  reteigner  le  fait  a  luy,  a  cet 
entent,  que  celuy  en  le  remainder 
avérait  ascun  action  de  waste  envers 
luy,  pur  ceo  que  il  ne  poit  vener  d^aver 
le  fait  en  sa  possession,  \\  U  serra  bone 
$  et  sure  chose  en  tid  cas  pur  celuy  en 
le  remainder,  que  un  fait  endent  soit 
fait  per  celuy  que  voile  faire  tiel 
confrmation,  d  le  remaynaer  ouster, 
&c.  et  que  celuy  que  fait  tiel  confirma" 
tion  délirera  un  part  del  indenture 
al  tenant  a  terme  de  vie,  et  le  auter 

part 

•  Car  not  in  L.  and  M.  nop  Roh. 

^  de  le  fait  not  in  L.  and  M.  nor  Roh. 

*  retei^7iei^i*i?9ceiver,  L.  and  M.  and  R<<R. 


573. 

ALSO,  if  a  man  let  land  to  an- 
other for  his  life,  and  after  hee 
confirme  by  his  deed  the  estate  of  the 
tenant  for  life,  the  remayndcr  to  an- 
other in  fee,  and  the  tenant  for  Ufe 
aceepteth  the  deed,  then  is  the  re- 
maynder  in  fait  in  him  to  Mrhom  the 
remaynder  is  given  or  limited  by 
the  same  deecU  For  by  the  accept- 
ance of  the  tenant  for  life  of  the 
deed,  this  is  an  agreement  of  him, 
and  so  an  attomement  in  law.  Bat 
yet  hee  in  theremaynderr3j7^  51 
shall  nothave  any  action  or-  '  '"^ 
waste,  nor  other  benefit  by  such  re- 
maynder, unlesse  that  hee  hath  the 
said  deed  in  hand,  whereby  the  re- 
maynder was  entayled  or  granted  to 
him.  And  because  that  in  such  case 
the  tenant  for  life  peradventurewiU 
retaine  the  deed  to  him^  to  this  in- 
tent, that  he  in  the  remaynder  should 
not  have  any  action  of  waste  against 
him,  for  that  hee  cannot  come  to 
have  the  deed  in  his  possession,  it  will 
be  a  good  and  sure  Uiing  in  such  ease 
for  him  in  the  remaynder,  that  a 
deed  indented  bee  made  by  him 
which  will  make  such  confirmation, 
and  the  remaynder  over,  &c..  and 

.that 

I  «  pur  ceo  added  L.  and  M.  and  Boh. 
$  et  ture  cho»e  not  in  L.  and     nor  Roh. 


Lib.  3. 


Of  Attomémerit. 


Seiît. 


fart  a  eeluy  que  avéra  le  remainder,  that  hee  which  maketh  such  eonfir- 
Et  ionqne  il  per  monêtrance  de  le  mation  deliver  one  part  of  the  in- 
fart  dd  endenture  poit  aver  action  denture  to  the  tenant  for  life,  and 
de  wast  envers  le  tenant  a  terme  de  the  other  part  to  him  that  shall  have 
Tie,  et  touts  auters  advantages  que  the  remaynder.  And  then  he  by 
cetay  en  le  remainder  poU  aver  en  shewingof  that  part  of  the  indenture 
ttel  easey  &e.  may  have  an  action  of  wa»te  against 

the  tenant  for  life,  and  all  other  ad- 
vantages that  he  in  the  remainder 
may  have  in  such  a  ease,  &c. 

HERE  Littleton  putteth  a  case  of  a  i^emainder  whereanto  an 
attornement  is  requisite.    And  tliis  is  the  sixth  example  of  an 
attomement  in  law. 

"  Remainder  a  un  auter^  ^c."  Of  this  sufficient  hath  beene 
said  in  the  chapter  of  Confirmation,  Sect.  525. 

"  Si  non  que  il  avoit  le  fait  en  ftoigne**  And  albeit  he  hath  no 
remedy  to  come  to  the  deed  during  the  life  of  tenant  for  life,  yet 
because  he  is  privie  in  estate,  he  shall  not  maintaine  an  action  of 
waste  without  shewing  the  deed  ;  but  when  the  remainder  is  once 
executed  he  sh^l  not  need  to  shew  the  deed. 

"//  eerra  bone  et  sure  choaCy  ^c."  Hereby  it  appearcth  how 
necessary  it  is  to  use  learned  advice  in  a  man's  conveyance,  for 
thereby  shall  be  prevented  many  questions,  and  not  to  follow  the 
advice  of  him  that  is  experimented  only.  For  as  in  physicke,  ^ul- 
turn  medicamentum  eèt  idem  omnibus^  so  in  law  one  forme  or  presi- 
dent of  conveyance  will  not  fit  all  cases. 


(iRoU.  Abr.301.) 
575. 

Tide  PI.  Com. 
in  Coldiint's 
Gftte.  Doct.  Sc 
Stud.  aip.iO. 
fol.  93,94. 
8  R»  8.  in  waste, 
in  livre  escriCei 
17  B.  3. 
CmkfirmAt.  4. 
35  H.  i.foL8. 
14  Q.  8. 

PL  Com.  149,  in 
Tbroclanoiton'f 
cise. 


45  E.  3.  14, 15. 
11  H.  4.  39. 
14  H.  4. 31. 
(Ant.  10.  «.) 


[318.  a.3  SccU 

JTEMj  si  deux  joyntenants  sont^ 
les  queux  lessont  lour  terre  a  un 
outer  pur  terme  de  rte,  rendant  a  eux 
d  a  lour  heires  certaine  rent  per  an  ; 
en  eest  case  si  un  des  joyntenants  en  le 
reversion  rdessa  a  Vanter  joynienant 
en  mesme  le  reversion^  cest  réleas  est 
hone^  et  eeluy  a  que  le  réleas  est  fait 
avéra  solenient  le  rent  del  tenant  a 
terme  de  Tie,  et  avéra  soVeinent  un 
Iritfe  de  waste  envers  luy^  content  que 
il  ne  unques  attomeroit  per  force  de 
fîel  releaSj  *  &e.  Et  là  cause  est^  pur 
le  privity  que  un  faits  fuît  perenter 
le  tenant  a  terme  de  vie  et  eilx  en  le 
reversion-* 


574. 

ALSO,  if  two  joyntenauts  bé, 
who  let  their  land  to  anotherfor 
terme  of  life,  rendering  to  them  and 
to  their  heires  a  certaine  yearely 
rent;  in  this  case  if  one  of  the  joyn- 
tenants in  the  reversion  release  to 
the  other  joyntenant  in  the  same  re- 
version, this  release  is  good,  and  he 
to  whom  the  release  is  made  shall 
have  only  the  rent  of  the  tenant  for 
life,  and  shall  only  have  a  writ  of 
-waste  against  him,  although  hee 
never  attorned  by  force  of  such  re- 
lease, &c.  And  the  reason  is,  for  the 
privitie  which  once  was  betweene 
the  tenant  for  life  and  them  in  the 
reversion. 


*  ^c.  not  in  L.  and  M.  nor  Roh. 


LEVX 


L4^t  3.   Çap.  10. 


Of  Attoroement 


Sect  575. 


(ttRm.71. 


TTk^UXjoiniendntf.**    And  so  it  is  (us  it  is  here  to  be  under- 
jLr  stood)  albeit  there  be  three  or  more  joyntenants,  and  one  of 
them  releaseth  to  one  of  the  other. 

It  is  true,  that  there  is  à  difference  betweene  these  releases  ;  for 
the  release  in  the  one  case  maketh  no  degree*  but  hee  to  whom  the 
release  is  made  is  supposed  in  from  the  first  fecSkar;  and  in  the  other 
it  wbrketh  a  degree,  and  hee  to  whom  tlie  release  is  made  is  in  the 
fier  by  him  ;  yet  in  neither  of  these  cases  there  is  requisite  any 
attomement,  for.both  of  them  are  within  LittUton*ê  reason  (for  the 
privitie,  &c.) 


SBCs. 

Dinv  170. 
(Ant.  IM. 


4S  B.  S.  e.  b. 
UBIis.DKr. 

iga.  Ub.s. 


SSH.A.S4. 

(1  BolL  Abr.S970 


J  E.3.SS. 
31 S.  S.  wdent 
»  16. 


S4E.3.SS.k 
3711.0.33.  . 
48  B.3«S3. 


(•JLithS. 
f<i  to.  jntliM 
vruidhan*b  cmie. 

17  &  3. 7. 
SS  E.  3. 18. 


"  Pur  le  privitie^  ?^c.*'  For  if  one  joyntenant  make  a  lease  for 
yeares,  reserving  a  rent,  and  dieth,  the  survivor  shall  not  have  the 
rent;  and  therefore  Littleton  here  addeth  materially,  for  the  privitie 
that  was  betweene  the  tenant  for  life  and  them  in  the  reversion. 

And  here  it  is  good  to  be  seene  what  grantors  or  others  that  make 
conveyances,  &c  are  such  as  their  grants  or  conveyances  are  either 
good  without  attomemeiit,  or  where  the  tenant  is  no  way  compella- 
ble to  attorn.  Tenant  for  life  shall  not  be  compelled  to  attome  in  a 
quid  jufiê  clamât  upon  a  grant  of  a  reversion  by  fine  holden  of  the 
king  in  chiefe  without  licence  ;  but  the  reason  hereof  is  not  .because 
the  tenant  for  life  might  be  charged  with  the  fine,  for  his  estate  was 
more  ancient  than  the  fine  levied,  but  because  the  court  will  not  suf- 
fer a  prejudice  to  the  king,  and  the  king  may  seise  the  reversion  aod 
rent,  and  so  the  tenant  shall  be  attendant  to  another.  Also  it  is  a 
generall  rule,  that  when  the  grant  by  fine  is  defeasible,  there  the 
tenant  shall  not  be  compelled  to  attoroe. 

As  if  an  infant  levie  a  fine,  this  is  diefeasible  by  writ  of  error 
during  his  minoritie,  and  therefore  the  tenant  shall  not  be  compelled 
to  attome. 

So  if.  the  land  be  holden  in  ancient  demesne,  and  be  in  the  revere 
slon  levicth  a  fine  of  the  reversion  at  the  common  law,  the  tenant 
shall  not  be  compellable  to  attorne,  because  the  estate  that  passed 
is  reversible  in  a  writ  of  deceit. 

So  if  tenant  m  taile  had  levied  a  fine,  the  tenant  should  not  be 
compelled  to  attome,  beoaose  it  was  defeasible  by  the  issue  in 
taile. 

But  now  the  statutes  of  4  jj.  7.  and  32  /f.  8.  hayipg  g;iven  a 
further  strength  to  fines  to  bar^e  issue  in  tf  ile,  the  reasoo  of  the 
common  law  being  taken  away,  the  tenant  in  this  case  shall  be 
compelled  to  attome,  as  it  was  a^udged  (*}  in  justice  tfindham*9 
case. 

if  an  alienation  be  in  mortm&ine,  the  tenant  shall  not  be  compeUed 
to  attome,  because  the  lord  paramount  niay  defeat  it. 


1  RoU.A1»r. 


(1  Rc 
3010 


Scict  575. 


C319.  bj 


a  un  auter  pur  terme  de  vie,  U  re- 
n^aindfir  a  un  aulfr  p^r  terme  de  vie^ 
Xeservant  U  reversion  âl  f  lesaaur;  en 

cest 


IN  the  s^e  nfj^ev^  aç^  for  the 
same  cause,  is  it,  ^ijf^re  a  vm 
f etteU^  lapd  to  uoOier  for  ^fe, 
remailider  to  aa^Uicir  iC^r  we^  i^sarr- 
ing  the  feyersioh  to  the  l^^r;  ii 

 thi> 


•  le999Ùr^lu^^  h'  and  Mf.  and  Bob. 


OEAttornemeîïl. 


Sect  5761, 


cest  tas  si  eéluy  en  le  reversion  relessa 
a  cduy  en  le  remainder  et  a  ses  heires 
iùut  son  droit  y  &c.  donques  celuy  en 
le  reminder  ad  unfee^  &c.  et  il  avéra 
m  brief  e  de  wast  envers  le  tenant  a 
terme  fie  vie  sans  a^cun  atlomenunt 
ieluy^  &e. 

This  need 


this  ease  if  hee  in  the  reversion  re- 
leaselh  to  him  in  the  remainder  and 
to  his  heires  all  his  right,  &e«  then 
he  in  the  remainder  hath  a  fee,  &c. 
and  Iiee  shall  hare  a  ^rit  of  'wast 
against  the  tenant  for  life  \¥ithout 
any  attornement  of  him,  &c. 

;li  no  explication.  Tû^^ 


Sect. 

JTEJtr,  si  home  lessa  terres  ou  te- 
nements a  un  auter  pur  terme  des 
ans  y  et  puis  il  ousta  sontermour,  et  eut 
tnfeoffa  un  auter  enfee,  et  puis  le  te- 
nant a  terme  d^ans  enter  sur  l^feoffee^ 
en  clotmant  son  terme^  &e.  et  puis  fait 
toast  ;  en  cest  case  le  feoffee  a'oera  per 
hkyun  brirfe  de  wasi  envers  toi/,  et 
uneore  il  n'attomast  pas  f  a  luy.  Et 
la  cause  est ^  corne  jeo  suppose,  pur  ceo 
qiie  eeluy  que  ad  droit  de  aver  terres  ou 
ttnements  pur  terme  d*ans,  i  ou  auter- 
ftmtyneserroitper  la  ley  miscoitusant 
it  Us  feoffments  quefueront faits  de  et 
sur  mesmes  les  terres,  &c.  Et  entant 
fer  tiel  feoffment  le  tenant  a 
itrmed*  ans  fuit  |  mis  hors  de  son 
fossession,  et  per  son  entre  it  causast 
k  reversion  d*estre  a  celuy  a  que  le 
feoffment  fuit  fait,  ceo  est  hone  attor- 
nement ;  car  eéluy  a  qu£  le  feoffment 
fvitfait,  avoit  nid  reversion  Aevaunt 
que  le  tenant  a  terme  d^ans  avoit 
enter  sur  luy,  pur  ceo  que  il  fuit  ||  en 
possession  en  son  demesne  come  defee, 
it  pur  Ventrie  del  tenant  a  terme 
ifans  il  y  ad  forsque  un  reversion, 
qud  est  per  le  fait  le  tenant  a  term(^ 
à'aiw,  sciUeet,  per  son  entrie,  &c. 


t  a  ïwf  not  in  h.  and  M.  nor  Eoh. 

i  ou  auterment  not  in  L.  and  M.  nor  Roh. 

\  mu  horê  de  «0/1  potneatitm^  et  per  son  entrie 


576. 

ALSO,  if  a  man  lett  lands  or  te- 
nements to  another  for  terme  of 
yeares,  and  after  he  oust  his  termor, 
and  thereof  enfeoife  another  in  fee, 
and  after  the  tenant  for  yeares  enter 
upon  the  feoffee,  clayming  his  term, 
and  after  doth  waste  ;  in  this  case 
the  feoffee  shall  have  by  law  a  writ  of 
waste  against  him,  and  yet  hee  did 
not  attorno  unto  him.  And  the 
cause  is,  as  I  suppose,  for  that  he 
which  hath  right  to  have  lands  or 
tenements  for  yeares,  or  otherwise, 
should  not  by  law  bee  miseonusant 
of  the  feoffments  which  were  made 
of  and  upon  the  same  lands,  &e. 
And  inasmuch  as  by  such  feoffment 
the  tenant  for  yeares  was  put  out  of 
his  possession,  and  by  his  entric  he 
caused  the  reversion  to  bee  to  him- 
to  whom  the  feoffment  was  made, 
this  is  a  good  attornement  ;  for  he 
to  whom  the  feoffment  was  made, 
had  no  reversion  befoi'e  the  tenant 
for  years  had  entred  upon  him,  for 
tliat  he  was  in  possession  in  his  de- 
mesne as  of  fee,  and  by  the  entrie 
of  the  tenant  for  yeares,  hee  hath  but 
a  reversion,  which  is  by  the  act  of 
the  tenant  for  yeares,  scilicet,  by  his 
entrie,  &c. 

il  caiiéa  le  reverfion  (Testre  a  celuy  a  que  le 
feoffment  fvitf  not  in  L.  and  M.  nor  Roh. 
I  en  possetnon-^seisie,  L.  and  M.  and  Roh. 


Vol,  II. 


39 


Lftu  3.   C^.  10. 


Of  AttoruxneiL 


Sect  577. 


SccL  577. 


W  wÂ  Ht^UmuM  kûê  ett/aitfnrtawe 
é€  vkfêmvamt  le  reversion  al  lessemr^ 
ti  le  Uêêomr  ^êseUtt  U  lessee^  d  fait 
fwffmesÊX  emfee^  m  le  tetmU  a  ferme 
ét  vie  emierd  faU  woMi^  lefeafée 
avéra  MtfeieioûMUêamsasemuamter 
attmtmeaieaij  eaïuâ  qnà  supra,  tu. 


THE  sane  law  is,  as  H 
where  a  lease  is  node  for  life, 
savi^  the  rerersioa  to  tlie  lessM*,  if 
(he  lessor  disseise  the  lessee,  and 
■lake  a  f et^neat  ia  fee,  if  the  teaaa  t 
for  life  eater  aad  aiake  waste,  the 
feoffee  shall  hare  a  writ  of  waste 
withoat  aaj  other  attoneaMt, 
eoMtêà  foà  sufrOy  Ge.  (i) 


t  &i.4. 


^êtTmO'ê 


SkMovIt 

KnMdrPtart 

tÊtt,  «Mtnn. 

(«a«p.70.ft0 


rilM.iPT.li. 


(6  Rep.  M.  Mo. 


TIERE  hare  been  now  in  all  seven  examples,  that  Littleton 
patteth  of  an  attornement  in  law,  and  here  he  patteth  two 
cases  also  of  a  notice  in  law.  And  the  reason  of  bath  these  are  here 
rcndrcd  by  Littleton,  First  for  the  notice,  Littleton  saith  that  the 
lessee  shall  not  by  law  be  roisconu&ant  of  the  feoffinents  that  were 
made  of  and  upon  the  same  land.  And  the  reason  of  the  attorne- 
ment it,  because  the  whole  fee  simple  passeth  by  the  fieollnient,  and 
the  lessee  by  hb  régresse  leaveth  the  reversion  in  the  feoOee,  which 
(saith  LittUton)  is  a  good  attornement.  The  same  law  it  is  of  a 
tenant  by  statute  merchant  or  staple,  or  elegit.  And  so  it  is  of 
a  lease  for  life,  as  Littleton  here  saith  ;  and  so  it  was  resolved  [e]  in 
Bra$britche*9  case,  and  after  in  the  deane  of  PauCa  his  case  in  the 
common  place.  But  shall  the  lessee  in  this  case  whether  _  -t 
hee  will  or  no  doe  an  act  that  amounts  to  an  attomement,L^^^* 
viz.  by  his  régresse,  or  else  lose  the  profit  of  his  land  ?  And  some  doe 
hold,  that  in  that  case  if  the  lessee  for  life  doe  recover  in  an  assise, 
thb  is  no  attornement,  because  hec  comes  toit  by  course  of  law,  and 
not  by  his  voluntary  act  And  yet  in  that  case,  as  in  the  case  of  the 
fine,  the  state  of  the  reversion  is  in  tlie  feoffee,  ]  But  others  doe 
hold  it  all  one  in  case  of  a  recovery,  and  a  régresse. 

[^3  If  the  lessor  disseise  tenant  for  life,  or  ouste  tenant  for  yeares, 
and  maketh  a  feoffiment  in  fee,  by  this  the  rent  reserved  upon  the 
lease  for  life  or  yeares  is  not  extinguished,  but  by  the  régresse  of 
the  lessee  the  rent  is  revived,  because  it  is  incident  to  the  rever- 
sion :  and  so  hath  it  beene  adjudged.  But  if  a  man  be  seised  of  a 
rent  in  fee,  and  disseise  the  tenant  of  the  land,  and  make  a  feoff- 
ment in  fee,  the  tenant  re-entrcth,  tills  rent  is  not  revived.  And 
so  note  a  diversitie  between  a  rent  incident  to  a  reversion,  and  a 
rent  not  incident  to  a  reversion. 

If  two  joynt  lessees  for  yeai*cs  or  for  life  be  ousted  or  disseised 
by  the  lessor,  and  he  enfeoffe  another,  if  one  of  the  lessees  re- 
enter, this  is  a  good  attornement,  and  shall  biode  both  ;  for  an  at- 
tornement in  law  is  as  strong  as  an  attornement  In  deed. 

If  a  man  make  a  lease  for  life,  and  then  grant  the  reversi<»  for 
life,  and  the  lessee  attorne,  and  after  the  lessor  disseise  the  lessee 
for  life,  and  make  a  feoffment  in  fee,  and  the  lessee  re-enter,  this 
shall  leave  a  reversion  in  tlie  grantee  for  life,  and  another  rever- 
sion in  the  feoffee,  and  yet  this  is  no  attornement  in  law  (A  the 

grantee 

(l)CSeeNgtc2r6.] 


Lib.  3. 


Of  AttomçinCnt. 


Scç^  578^ 


grantee  for  life,  because  he  doth  no  act,  nor  assent  to  any  which 

might  am<^t  to  an  attornement  in  law.    £t  rea  infer  alios  acta  ml" 

teri  nocerenon  debet.    Neither  hatli  the  grantee  for  life  the  land  in 

possession,  so  as  he  may  well  be  misconusant  of  the  feoffment  made 

upon  the  land,  and  so  out  of  the  reason  of  Littleton^   But  yet  the   («'^  wiO 

reversion  in  fee  doth  passe  to  the  feoiSee.  ^ 


[319.  b.] 


Sect.  578. 


rTBMy  8i  leas  sùitfatt  pur  terme 
de  rte,  le  remainder  a  un  auler  en 
le  toile,  le  remainder  ouster  a  les  droit 
hàres  le  tenant  a  terme  de  vie;  eneest 
tojsey  si  le  tenant  a  terme  dévie granta 
son  remainder  en  fee  a  outer  per  son 
fa%  eel  remainder  maintenant  passa 
per  le  fait  sans  aseun  attoumment^ 
*  @c.  ear  si  aseun  doit  attome  en  cest 
case,  eeo  serrait  le  tenant  a  terme  de 
orfe,  et  en  vain  serrait  que  il  attume- 
roU  sur  son  grant  demesne^  &c. 


ALSO,,  if  a  lease  be  made  for 
life,the  remainder  to  another  in 
taile,  the  remainder  over  to  the  rierht 
heires  of  the  tenant  for  life;  in  this 
case,  if  the  tenant  for  life  grant  his 
remainder  in  fee  to  another  by  his 
deede,  this  remainder  maintenant 
passeth  by  the  deede  without  any  at- 
tornement, &e.  for  that  if  any  ought 
to  attoume  in  this  ease,  it  should  be 
the  tenant  for  life,  and  in  vaine  it 
were  that  he  should  attome  upon  his 
owne  grant,  &e. 


(Ant.  13.  U 
1  Roll.  Abr. 
137.; 

(1  Rep.  60.) 


HERE  it  appeareth,  that  where  the  ancestor  taketh  an  estate  of 
freehold,  and  after  a  remainder  is  limited  to  his  rig^ht  heires, 
that  the  fee  simple  vesteth  in  himself,  as  well  as  if  it  had  beene 
limited  to  him  and  his  heires  ;  for  his  right  heires  are  in  this  case 
words  of  limitation  of  estate,  and  not  of  purchase.  Otherwise  it  is 
where  the  ancestor  taketh  but  an  estate  for  yeares  :  as  if  a  lease  for 
yeares  be  made  to  ji.  the  remainder  to  B.  in  tayle,  the  remainder 
to  the  right  heires  of  ji,  there  the  remainder  vesteth  not  in  ji,  but 
the  right  heires  shall  take  by  purchase  if  j^.  die  during  the  estate 
taile  ;  for  as  the  ancestor  and  the  heire  are  correlativa  of  inheri-  (Ajit.  ^ 
tances,  so  are  the  testator  and  executor,  or  the  intestate  and  admi- 
nistrate of  chattels.  And  so  it  is  if  A,  make  a  feoffment  in  fee  to 
the  use  of  B,  for  Ufb,  and  after  to  the  use  of  C.  for  life  or  in  taile, 
and  after  to  the  use  of  the  right  heires  of  B,  hath  the  fee  sim- 
ple in  him  as  well  when  it  is  by  way  of  limitation  of  use,  as  when 
it  is  by  act  executed  (1). 


(1  R<41*  Abr»  w,y 


**  22n  vaine  aerroit^  Ufc"  Quod  vanum  et  inutile  eat  lex  non  re- 
gtiirit.  Lex  eat  ratio  aummety  quit  Jubet  qua  aunt.utilia  et  rieceaaa», 
ria^  et  contraria  ftrohibets  and  arguments  drawne  f^om  hence  are 
forcible  in  law. 


S7S« 


•  &c.  not  in  L.  and  Bf.  nor  Boh. 


(1)  The  observation  of  Mr.  Douglas  Reports)  deserves  the  reader's  most  seriouft 
upon  thia  point  (note  to  page  506  of  his  attention. 


lib.  S.   Oq^  Ip.         iif  AttoracmaiL 


Sect  579,  5®. 


Sect.  579. 


âLSO,  if  there  be  lerd  aAd  to. 
wuit,  ud  tlie  teaut  Mdelb  of 
rd  bycerUme  rat,  ud  kaight's 
service,  if  the  lord  gnuit  tbe  serriees 
of  bis  tenat  bjfiae,  tbe  serwiees  are 
preseatlj  in  tbe  graatce  bvforeeof 
tbe  fine  ;  bat  jet  tbe  lord  may  not 
distieine  for  any  pareell  of  tbe  ser- 
▼iees,  witbont  attoraemeat  :  but  if 
tbe  teaant  dietb,  bis  beire  within 
age,  tbe  lord  shall  bare  tbe^^  _  . 
wardshipof  tbeliodie  of  thcL^-^-^.  J 
heire,  and  of  bis  lands,  &e.  albeit 
be  never  attorned,  beeanse  that  the 
seigniorie  was  in  the  grantee  pre- 
sently by  force  of  the  fine.  .  And 
also  in  such  ease  if  tbe  tenant  die 
without  beire,  the  lord  shall  hare 
the  tenaneie  by  way  of  eseheaL 

HERE  Littleton  beginneth  to  shew  what  advantages  the  codu- 
see  of  a  fine  may  take  before  attoroement,  and  what  doL 
[h]  First,  he  cannol  distreyne,  because  an  avowrie  is  in  tieu  of 
an  action  ;  and  thereupon  privitie  is  requisite.  So  likewise,  and  for 
the  same  cause,  he  can  have  no  action  of  waste,  nor  writ  of  entrie, 
ad  communem  Ugem^  or  in  consimiU coêû^  in  coêûprovisOt  writcf 
customes  and  services,  nor  writ  of  ward,  &c  (1) 

But  if  a  man  make  a  lease  for  yeares,  and  grant  the  reversion  by 
fine,  if  the  lessee  be  ousted,  and  the  conuseee  disseised,  the  con  usee, 
witliout  attomement,  shall  maintaine  an  assise  ;  for  this  writ  is 
maintained  against  a  stranger,  where  there  needeth  no  privitie. 
And  such  things  as  the  lord  may  seise,  or  enter  into  without  suing 
any  action,  there  the  conusee,  before  any  attomement,  may  take 
benefit  thereof  ;  as  to  seise  a  ward  or  heriot  ;  or  to  enter  into  the 
lands  or  tenements  of  a  ward  ;  or  escheated  to  him  ;  or  to  enter 
for  an  alienation  of  tenant  for  life  or  yeares;  or  of  tenant  by  sta- 
tute merchant,  staple,  or  elegit,  to  his  disherison. 


JTEM^n  mrit  êàgmar  tt  taumt^ 
€t  le  tenani  Vwnt  dd  seignior  per 
eertaimt  renty  et  êerrke ie  ektMler,n 
fe  êeignior  grauta  Us  serriees  ie  sem 
ietuknt  ftr  fineries  services  sont  moMr 
tenant  en  It  grantee  fer  force  dd 
Jlne;  mes  uncart  le  seignior  ne  foet 
pas  iistregne  fer  asenn  fared  ie  Us 
services  sans  attanrnment  :  mes  si  U 
tenant  devia  (son  heirc  Adns  agt) 
U  seignior  avera  U  gard  dd  eorfs 
dd  hdrty  ttdests  terrtSy  &c.  cornent 
que  il  ne  unque  attumastj  fur  eeo  qne 
ie  sdgnioriefuit  en  U  grantee  mam- 
tenant  fcr  force  dd  fine.  Et  auxy 
en  tid  cas^  si  U  tenant  morust  sans 
heirt,  U  sdgnior  avera  ks  tenements 
fervoy  d* escheat. 


niia.s.  4à» 

34H.6.7. 
IS  £.  4.4. 
40  C  3.  7. 

«  a.  f .  IX. 

4t  E.  3. 15.  U 

3  B.  S.  droit.  S3. 
(F.N.B.M. 
8cc«.S64. 

4  iMCftOff, 


Sect  580,  581,  582, 

TTT^V  mesme  le  manner  est,  si  home  TN  the  same  manner  it  is,  if  a  man 

MIj  ;çraiita  le  reversion  de  son  tenant  JL  graunt  the  i*tn  ersion  of  his  tenant 

a  ternie  de  vie  a  un  auter  perjine.  It  for  lile  to  another  by  fine,  the  re- 

reversionpasm  maintenant  at  grantee  version  maintenant  passe th  to  the 

per  grantee 

(1)  tSec  Note  2rr.] 


Of  Attomemexit. 


Sect.  &81, 


fer  force  del  Jine^  mes  le  grantee  grantee  by  force  of  the  fine,  but  the 
jammes  n'wvera  acHan  de  wast  sans  grantee  shall  never  have  an  action 
athimmtntj  &c.  of  wast  without  attornment,  &c. 


'  Sect.S8L 

liM^S  meore  si  le  tenant  a  terme  ID  VT  yet  if  the  tenant  for  life 
iff  A.  de  vie  aUenast  eufet^  legrantee  Xj  alieneth  in  fee,  the  grantee  may 
foel  enter  J  *  &e.  pur  ceo  que  le  rtrcer-  enter,  &c.  because  the  reversion  was 
iUmfyit  en  Ivy  per  force  dd  Jine^  et  in  him  by  force  of  the  fine,  and  such 
Mmenaiionfuit  a  son  disheritance,    alienation  was  to  his  disheritance* 


Sect.  582. 


1|#£S  cn  f  ceo  cas  lou  le  seignior 
WfJ,  granta  les  services  deson  tenant 
per  fme^  si  tenant  deoie  (son  heire 
esteant  de  pldn  age)  le  grantee  fer  le 
fine  n^  avéra  relief  e,  ne  unqnes  distrey^ 
nera  pur  relief e^  sinon  que  il  4  avoit 
Vaitomement  del  tenaunt  que  morust: 

ear  de  tiel  chose  que  gist  en  distresse, 
mrquele  breve  de  replevin  est  sue^&c. 
lime  doit  et  cordent  d'avower  le  prisd 
hone  et  droiturd,  &c.  et  la  covient 
estre  attornement  dd  tenant,  content 
que  le  graunt  de  tid  chose  soit  per 
fine:  mes  d^aver  le  gard  de  les  terres 
ou  tenements  issint  tenus  durant  le 
nonage  le  hdre,  ou  de  eux  aver  per 
toy  i'escheatj  la  ne  besoigne  ascun 
distressCj&c*  mes  un  entrie  m  la  terre 
perforce  de  le  droit  del  sdgniory  que 
legrantee  ad  per  force  del  fine,  &c. 
Sic  vide  diversitatem  $• 


BUT  in  this  case  where  the  lo'rd 
granteth  the  services  of  his  te- 
nant by  fine,  if  the  tenant  die  (his 
heire  being  of  fui  age)  the  grantee 
by  the  fine  shall  not  have  reliefe, 
nor  shal  ever  distreine  for  reliefe, 
unlcsse  that  hee  hath  the  aitome- 
ment  of  the  tenant  that  dieth  :  for 
of  such  a  thing  which  lieth  in  dis- 
trésse,  whereupon  the  writ  of  re- 
plevin is  sued,  &c.  a  man  must  and 
ought  to  avow  the  taking  good  and 
rightfully  &c.  and  there  there  ought 
to  be  an  attornment  of  the  tenant, 
although  the  graunt  of  such  a  thing 
be  by  fine:  but  to  have  the  wardship 
of  the  lands  or  tenements  so  holden 
during  the  nonage  of  the  heire,  or  to 
have  them  by  way  of  escheat,  there 
needs  no  distresse,  &c.  but  an  entrie 
into  the  land  by  force  of  the  right  of 
the  seigniorie,  which  the  grauntee 
hath  by  force  of  the  fine,  &c.  Sic 
vide  diversitatem,  &c. 


IT  is  said  in  our  books  that  if  tenaunt  for  life  have  a  privilege  not 
to  be  impeachable  of  waste,  or  any  other  privilege,  if  he  doth 
attome  without  saving  his  privilege,  that  hee  hath  lost  it  ;  which 
is  so  to  be  understood,  where  he  attornes  in  a  quid  juris  clamat 
brought  by  the  conubee  of  a  fiue,  that  if  he  claimeth  not  his  privilege, 

but 


40  E.  3.7. 
43  £.3.  5, 
48  £.  3.  33. 
45  E,  3.  0. 
SI  £.3.48. 
84  £.3.32. 
39  H.  6.  35. 


*      not  in  L.and  M.  nor  Roh. 

ceo  not  in  L.  and  ]\f .  nor  Roh.  ^ 
4-  av9U  rattomement^fumt  aUournmentf  L. 


and  M.  and  Roh. 
I  Uc,  added  L.  and  M.  and  Roh: 
'  ^c.  added    md  M.  and  Roh. 


Lib.  3.   Cap.  10.  Of  Att<Miiement. 


Sect*  583»  I 


nnî§r^'  ^  ^  attorne  generally,  hb  privily  is  lost,  for  tliat  the  writ  amppos- 
umtf.79.  etti  him  to  be  but  a  bare  tena&t  for  life  ;  and  by  his  generaflattome- 

4u!mo!^*         meat,  according  to  the  writ,  he  is  barred  far  ever  to  claime  asy 
Ant.  S74.  U)         privilege  but  a  bare  estate  for  life.   But  if  upon  a  grant  of  the  rever- 
sion by  deed,  the  tenant  for  life  doth  attome,  he  loseth  no  privilege; 
for  there  can  be  no  conclusion  or  barre  by  the  att«*nement  m  fiaiisj 
and  so  it  is  of  an  attomement  in  law.   As  if  the  lessor  disseise 
the  lessee  for  life,  and  make  a  feoffement  in  fee,  and  the  lessee  re- 
enter ;  this  is  an  attornement  in  law,  which  shall  not  preju£ce  faim 
of  any  privilege:  so  it  is  if  the  lessor  levie  a  fine  of  the  re-  rnon  K 1 
version,  and  the  conusee  die  without  heire,  whereby  the  re-  L^^* 
version  escheateth,  in  this  case  the  law  doth  supply  an  attommeiit, 
ff  Bep.)9.b.)       and  therefore  the  lessee  shall  lose  no  privilege.   But  in  the  quid 
juris  clamaty  if  the  lessee  shew  his  estate  and  his  privil^e,  and  is 
(Am.  117.  b.)        ready,*  saving  to  him  his  privilege,  &c.  to  attome,  hereby  either 
his  privilege  shall  bee  allowed  and  entred  of  record,  or  he  shall  not 
m4SE.3.i.       be  compelled  to  attome:  [bî]  and  if  the  plaintifo  be  within  age,  so 
i  RepTu.  b.)        ^       cannot  acknowledge  the  privilege,  the  tenant  shall  not  be 
compelled  to  attome  untill  his  full  age,  when  he  may  acknowledge 
4S  ^J'J\^       it.    But  otfierwise  it  is  (as  some  hold)  if  a  quid  juris  ciamt  be 
"  "  *~        bixmght  by  baron  and  feme,  the  privilege  shall  be  entred  into  the 
rolle,  notwithstanding  shee  is  a  feme  covert    And  in  a  flfr  qiu 


V«LN.B.iB 

nil' 


S^vmSTa?^  servicia  brought  by  the  conusee  of  the  mesne  ;  the  tenant  may  shew 
sqblSIuL  homage  auncestrell,  and  savhig  to  him  his  wa^ 

u  B.  4.7.  rantie  and  acquitall,  he  is  readie  to  attome.   In  the  same  manner, 

(7  Rep.  4.  bO  if  the  tenant  hath  any  other  acquitall,  and  the  mesne  levie  a  fine  to 
one  for  life,  the  remainder  to  another  in  fee,  the  tenant  for  life 
bringeth  a  fier  fués  servicia,  and  the  tenant  is  ready  to  attome,  sav- 
vid.  Sect.  m.  ing  his  acquitall,  and  the  plaintife  acknowledgeth  it,  and  thereupai 
the  tenant  attome,  tenant  for  life  dieth;  in  this  case,  albeit  regulafly 
the  attomement  to  the  tenant  for  life  is  an  attomement  to  him  in  the 
remainder,  yet  in  this  cage  hee  in  the  remainder  shall  not  distreioe, 
till  he  hath  acknowledged  the  acquitall,  which  must  be  in  a  fierqu£ 
serviciOf  brought  by  him  against  the  tenant 

jfiien  en  fee,  ^e,'*   Of  this  sufficient  hatli  beene  said  in  the 
next  precedent  Section. 

"  J^*avera  relief e,  Î5'c."   Of  this  sufficient  hath  beene  said  in  the 
next  precedent  Section. 


Sect.  583.  [321.  a.] 

JTEM,  8i  soit  seignior,  même  et  \  L80,  if  there  be  lord,  mesne 

tenant,  et  le  mesne  graunta  per  J\  and  tenant,  and  the  mesne  grant 

Jlne  Us  services  de  son  tenant  a  un  by  fine  the  services  of  his  tenant  to 

auter  en  /ce,  et  puis  le  grantee  momst  another  in  fee,  and  after  the  grantee 

sa:ns  heire,  ore  les  services  del  mesnal-.  die  without  heire,  no^  the 

tie  deviendront  et  eselieate  al  seignior  of  the  mesnaltie  shall  come  and 

par amont  per  voy  d' escheat  ;  *  et  si  escheate  to  the  lord  paramont  by 

aprts 


*  ettiQi  m  L.  and  M*  nor  Boh. 


r 


Lib.  3. 


Of  Âttomement; 


Sect.  583. 


ttfm  Us  sertiets  del  memaltie  sont 
aimre^  m  etst  cas  eduy  que  fuit 
9(^mor  paramant  pott  distreiner  le 
temnty  nient  obstant  que  le  tenant  ne 
unques  aUumast  :  etle  cause  est^  fur 
teoqiiele  mesnaUie  fuit  enfuit  en  le 
grantee  perforce  dele^  dit  Jine^  et  le 
seignior  paramontpuissoUavawersur 
k  grantee^  pur  ceo  que  U  fuit  son  te- 
nant enfaity  eommt  que  il  ne  serrait 
aceocomptUe,  &c.  JÛessi  le  grantor 
en  eest  case  deviast  sans  hdre  en  la 
vie  legranteej  danque  il  serroU  corn- 
yeUe  d^avower  sur  h  grantee;  et  auxy 
entant  que  le  seigniour  paramont  ne 
daime  le  mesnaUie  per  force  del 
grauntfait  per  fine  lerte  per  le  mesne^ 
^  mesjfer  vertm  de  son  seigniorie 
farmontj  \\  seilicet,  per  voy  d^es- 
cheatyil  avowa  sur  le  tenant  pur  les 
services  que  le  mesne  avoity  &c.  CO' 
ment  que  le  tenant  ne  unques  attuma 
fos. 


way  of  escheat  ;  and  if  afterwards 
the  services  of  the  mesnaltie  bee  be- 
hind, in  this  ease  bee  which  was  lord 
paramont  maj  distreine  the  tenant, 
notwithstanding  that  the  tenant  did 
never  attorne  :  and  the  cause  is,  for 
that  the  mesnaltie  was  in  deed  in 
the  grantee  by  force  of  the  said  fine, 
and  the  lord  paramont  may  avow 
upon  the  grantee,  because  in  deed 
hee  was  his  tenant,  albrit  bee  shall 
not  be  compelled  to  this,  &c.  But 
if  the  grantor  in  this  case  had  died 
without  heire  in  the  life  of  the 
grantee,  then  he  shojuld  bee  com-. 
peUed  to  ayow  upon  the  grantee; 
and  also  in  as  much  the  lord  para- 
mont doth  not  olaime  the  mesnaltie 
by  force  of  the  grant  made  by  fine 
leyied  by  the  mesne,  but  by  vertue 
of  his  seigniorie  paramont^  vi»»  by 
way  of  escheat,  he  shall  avow  upon 
the  tenant  for  the  services  which  the 
mesne  had,  &c.  albeit  that  the  tenant 
did  never  attorne. 


HERE  Littleton  putteth  the  case  where  one  that  claimeth  under 
a  conusee  by  fine  may  distraine  or  maintaine  any  action,  albeit 
there  was  never  any  attomement  made  to  the  conusee,  or  to  him 
that  hath  his  estate. 

And  here  is  a  diversitie  betweene  an  act  in  law  that  giveth  one 
inheritance  in  lieu  of  another,  and  an  act  in  law  that  conveyeth  the 
estate  of  the  conusee  only.  Of  the  former  Littleton  here  putteth  an 
example  of  the  escheat  of  the  mesnaltie  which  drowneth  the  seig- 
niarie  paramont  ;  and  therefore  reason  would  that  the  lord  by  this 
act  in  law  should  have  as  much  benefit  of  the  mesnaltie  escheated,  as 
he  had  of  the  seigniorie  that  is  drowned  ;  and  the  rather  for  that  the 
law  casteth  it  upon  him,  and  hee  hath  no  remedy  to  compell  the 
faqi  -1  tenant  to  attorne.  Another  reason  hereof  Littleton  here 
L  ^1.  U.J  yeeldeth,  because  the  lord  commeth  to  the  mesnaltie  by  a 
seigniorie  paramont,  and  therefore  there  needeth  no  attomement.  [c] 
As  if  lessee  for  life  be  of  a  mannor,  and  he  surrender  his  estate  to  the 
lessor,  there  needeth  no  attomement  of  the  tenant's,  because  the 
lessor  b  in  by  a  title  paramount.  But  if  the  conusee  dieth,  and  the 
law  casteth  his  seigniorie  upon  his  heire  by  descent,  he  shall  not  be 
in  any  better  estate  than  his  ancestor  was,  because  he  claimeth  as 
heire  meerely  by  the  conusee. 

So  it  is  (as  hath  beene  said)  if  the  conusee  of  a  fine  before  at- 
tomement bargaineth  and  selleth  the  seigniorie  by  deed  indented  and 
inroUed,  the  bargamee  shall  not  distraine,  because  the  bargainor, 
from  whom  the  seigniorie  moveth,  had  never  actuall  possession. 

So 


4JE.3.8. 
S4H.A.7. 
STB.  0.38.' 
39  H.  6.  S3. 
iH.7.1i. 
perevium 

Lib.6.fbl.68. 
Sir  MovlD 


[r}TempiE»2. 
Attorn.  18. 
39  H.A.38. 
per  Piiwu 


(Am.  104.  K 
309.  b.) 

(5  Bep.  113.) 


t  d»<not  in  L.  and  M.  nor  Roh. 
^      added  !..  and  M.  aud  Hoh. 


8  iciUcet  not  in  L.  and  M.  nor  Roh. 


Xib.  %  Op.  10.  GffAtfememqnt.- 


So  and  fbr  the  nine  reason  if  a  leicmai  besifnted  bj  fine,  and 
the  cnmisce  before  attof  ucmcnt  dissctie  the  tcaant  for  life  and  make 
a  fooffinent  in  fee,  and  the  lewe  re-entcr»  the  feoâêe  shall  not 
difttraine. 


SecL  584. 


Jjj  verHan  d^nn  teimnt  a  terme  ie 
vie  $aU  gratU  fur  âne  a  vn  amier  em 

Jtt^  ft  It  grantee  aprts  maruet  sans 
bebre^  ore  le  stigmor  ad  It  reversion 
pervoy  d^eseheat;  et  si  après  It  tenant 

jait  wastj  It  seigmor  avera  brief t  de 
wast  envers  hiy^  nient  eontristeantque 
il  ne  unques  attumaj  emsk  qai  gu- 
pnu   Mts  lou  un  home  elaime  per 

Jorct  del  graunt  fait  per  It  Jlne^  f 
«eilicet,  come  heirt^  ou  come  assign 
nUj&e.  la  Une  distrdnera^  ne  avow- 
era^  ne  avera  action  dewast^&c.  sans 
aitomewent* 


IN  the  same  maimer  it  is,  where 
the  reTersioB  of  a  teoant  for  life 
is  granted  by  fine  to  another  in  fee, 
and  the  grantee  afterwards  dieth 
without  heire,  now  the  lord  hath  the 
reversion  by  way  of  escheat  ;  and  if 
after  the  tenant  maketh  wast,  the 
lord  shall  havea  writof  waste  against 
him,  notwithstanding  that  he  never 
attorned,  eausâ  quà  supra.  But 
where  a  man  elaimeth  by  force  of 
the  grant  made  by  the  fine,  sdL  as 
heire,  or  as  assignee,  fce.  there  hee 
shall  not  distraine  nor  avowe,  nor 
have  an  action  of  waste,  &e.  without 
attomement. 


[<n  4SE.3.S. 
34  H.  6.  7. 

ê  H.4r.  If. 

13  H.4«avo«rie 
837. 

(4  Rep.  A4. 
1  Soil.  Abr.  193. 
Ant.  in.*.) 
Lib.«.  fbL6l. 
inSlrMo7le 
Fincho'i  etse. 
(Mo.  01.  M.) 
h  H.  8.  eap.  10. 
CAnt.300. 
S  Cro.  103. 
«  Rep.  111.  a. 
OUei>.ftS.b. 
10  Hep.  4i0 


HERE  Littleton  expresscth  two  diversities.  First,  betweene  an 
act  in  law,  and  the  grant  of  the  party.  This  case  is  put  of  an 
[^]  escheat,  which  is  a  meere  act  in  law,  but  so  it  is  when  it  is 
partly  by  act  in  law,  and  partly  by  the  act  of  the  party  ;  as  if  the 
conusee  of  a  statute  merchant  extendcth  a  seig;niorie  or  rent,  hee 
shall  distraine  without  any  attomement.  If  a  man  make  a  lease  for 
life  or  yeares,  and  after  levie  a  fine  to  j1.  to  the  use  of  B.  and  his 
heircs,  B.  shall  distraine  and  have  an  action  of  waste,  albeit  the 
conusee  never  had  any  attomement,  because  the  reversion  is  vested 
in  him  by  force  of  the  statute,  and  hath  no  remedy  to  compell  the 
lessee  toattome. 

And  so  it  is  of  a  bargaine  and  sale  by  deed  indented  and  inrolled, 
but  this  is  by  force  of  a  statute  since  Littleton  wrote. 

Secondly,  where  he  that  commeth  in  by  act  in  law  is  in  tlie  fier, 
as  the  heire  of  the  conusee,  who  setteth  in  his  ancestor's  seat,  tan- 
quatihfiara  antecesêtiriê  de  êanguiney  and  the  lord  by  escheat,  which 
is  an  estranger,  and  commeth  in  mecrely  in  the  fiost. 


t  6fc.  added  L.  and  M.  and  Roh. 

^  Tie  avowera  not  in  L.  and  M.  nor  Boh.  nor  In  MdS. 


'f 


or  Attornemcnt. 


Sect.  585;  586. 


Sect.  585. 


(F.N.B.m.ti) 


JTEali,  en  ancient  horeughs  et 
dtiês^  lou  terres  et  tenements 
["322.  a  l^^'^^'^^^^^^^^^orougheset 
^  *  '-^cities  sont  devisable  per  tes- 
tament fer  eustame  et  use^  &c.  si  en 
tiel^  horough  ou  eitie  home  soit  sdsie 
ik  rent  service^  ou  de  rent  cliarge,  et 
dm$a  cd  rent  ou  serriee  a  tin  avter 
ftr  son  testament  et  morusl^  en  cest 
eas  celuy  a  que  tid  devise  estfait^  poit 
iistreiner  U  tenant  pur  fe  rent  ou 
serciee  aderere,  cornent  que  U  tenant 
n'ottoma  pas. 


ALSO,  in  ancient  borougbs  and 
cities,  where  lands  and  t«ne- 
ments  witliin  Uie  same  boronghes 
and  cities  are  devisable  hj  testamept 
by  custome  and  use,  &c.  if  in  sueh 
borough  or  ciiie  a  man  be  seised  of 
a  rent  service,  or  of  a  rent  charge, 
and  deviseth  such  rent  or  service  to 
another  by  his  testament  and  dieth; 
in  this  ease,  he  to  whom  such  devise 
is  made,  may  distreine  the  tenant 
for  the  rent  or  service  arere,  al- . 
though  the  tenant  did  never  attome. 


HERE  dotli  Littleton  put  a  case  where  a  man  may  have  a  seig- 
niory, rent,  reversion,  or  remainder  mcerely  by  the  act  of  the 
party,  and  may  distraine,  and  have  any  action  without  any  attome- 
roent,  and  that  is  by  devise  of  lands  devisable  by  custome  when 
Littleton  wrote,  by  the  Jast  will  and  testament  of  the  owner. 


34  IL  0.6. 
5  H.  7.  M. 
10  H.O.  M. 
U  H.4,38. 
F.  N.9.U1«I>* 


'  Sect.  586.  («Rcp.M.) 

(1  Rep.  190.     3  Rep.  19.     IBcp.16.81.)     (8 Rep. 94.)     (10 Rep. 40.  lY.)     (4 Rap. 6ft.) 


l^JV^  mesme  le  mantr  ist^  lau  home 
Mlj  kssa  liels  tenements  dedsables  a 
un  auter  pur  terme  de  rie,  ou  pur 
terme  d^ans^  et  devisa  le  reversion  per 
ton  testament  a  un  awter  en  fee,  ou  en 
feetaUe^  et  morust^  et  puis  le  tenant 
fait  wastj  celny  a  que  le  devise  fuit 
fait  orei'tt  hritfe  de  wast,  cornent  que 
le  tenant  ne  unque  attoma.  Et  la 
cause  estj  pur  ceo  que  la  volunt  le 
ieoisourfait  per  son  testament  serra 
ferfomie  soiontpu  Ventent  del  devi- 
eonr;  et  si  F  effect  de  eeo  girroit  sur 
Vattmrtiement  del  tenant,  f  donques 
per  ease  le  tenant  ne  voyle  nuques  at- 
turner,  et  donques  levolnntdel  devisor 
ne  serroit  unque  performe,  ^  &e.  et 
pur  ces  le  ètfcisee  distreinera,  &c.  ou 
tmra  action  de  wast^  &e.  sans  ai- 
UmmemaU.  Car  si  home  devisa  tiéts 
tenements  aun  auter  per  sontestament^ 

habendum 


IN  the  same  manner  is  it,  vrherie  a 
man  letteth  such  tenement^  dC" 
visable  to  another  for  life,  or  for 
yeares,  and  deviseth  the  reversion  by 
ins  testament  to  another  in  fee,  or  in 
fee  taile,  and  dyeth,  and  after  the 
tenant  commits  v^aste,  he  to  VFhom 
the  devise  was  made  shall  have  a 
writ  of  waste,  although  the  tenant 
doth  never  attorne.  And  the  reason 
is,  for  that  the  will  of  the  devisor 
made  by  his  testament  shall  bee  per- 
formed according  to  the  intent  of 
the  devisor  ;  and  if  the  effect  of  this 
should  lye  upon  the  attornemént  of 
the  tenant,  then  per^^hanee  the  te- 
nant would  never  attorne,  and  then 
the  will  of  the  devisor  should  never 
bee  performed,  and  for  this  the 
devisee  shall  di8traine,4Sto.  or  he  shall 
have  an  action  of  waste,  ke.  without 
attornement. 


feat  added  L.  and  M.,«nd  Boh. 
j-  &c.  added  L.  and  M.  and  Roh. 
Vol.  11. 


i  fifc.notin  L.  and  M.  nor  Eoh. 

40 


Lib.  X   Cap.  10. 


Of  AttécDcment. 


Sect  587. 


habendum  sibi  Imperpetuum,  d 
monwf,  et  le  dansée  enter ,  il  aéfu 
sinupU^  eausâ  qui  supra  ;  *  uncare 
t  ri  fait  de  feoffment  ust  eête  \fait  a 
Itiy  per  ledmsar  en $a  vie  de  mesmes 
les  tenements^  habendum  sibi  imper- 
petuum,  et  Ircery  de  seisin  sur  eeo 
fuit  faity  il  n*afterait  estate  forsque 
fur  terme  de  $a  vie. 


attomement  For  if  a  man  deTÎsetk 
such  tenements  to  another  bj  hii 
testament,  habendum  sUn  imparft- 
(iitim,  and  dieth,  and  the  densee  es- 
ter, hee  hath  a  fee  *î>i>pl®>r323,  b.l 
eausà  qua  supra;  jet  if  a^ 
deed  of  feoffment  had  beenemade  to 
him  by  the  devisor  of  the  same  tene- 
ments, Iwbendum  sihi  imferfttwm^ 
and  livery  of  seisin  were  made  am 
this,  hee  should  have  an  estate  bnt 
for  terme  of  his  life. 


VhtoStetlsr. 
]1ctiiUkS.ctt. 

n8cf:tis.bi 
(êllcp.  ss. 


BOTH  this  and  the  prceedent  case  stand  upon  one  and  the  sane 
i1;a80O,  which  Littleton  here  yeeldeth,  viz.  because  that  the  will 
of  the  dcTisor  expressed  by  his  testament  shall  be  performed  accord- 
ing to  the  intent  of  the  devisor;  and  it  shall  not  lie  in  the  power  of 
the  tenant  or  lessee  to  frustrate  the  will  of  the  devisor  by  de- 
nying his  attornment  Here  Littleton  mentioneth  a  roazime  of  the 
comnftOT  law,  viz.  Qudd  ultima  voluntas  teatatoriê  est  /lerimfilend^ 
secundum  veram  inttntionem  sua  m  :  and,  Reifiublicét  interest  sur 
firema  hommum  tesiamenta  rata  haberL 

Testament**  Testamentum^  L  e.  testatio  mentis^  which  is  made 
nullo prétsentismetttfierteuUt  sedsolà  cogitaOone  mortaUtatis*  Owe 
testamentum  morte  consummatunu 


ss&s.ie. 

S4  1I.S.7. 
lffH.7.1Sb 


VfifeBeceitfr. 


"  Car  si  home  devisa  tiels  tenements  a  un  auter^  b^c"  Here  IM^ 
tlcton  putteth  a  caae  where  the  intent  of  the  tesutor  shall  be  takes, 
viz.  where  a  man  by  devise  shall  have  a  fee  simple  without  these 
words  (heires)  ;  and  here  Littleton  putteth  the  diversitie  betweese 
a  will  and  a  feofihient. 

Now  by  the  statutes  of  32  tod  S4  8.  (as  hath  beene  said  in  the 
chapter  ef  Burgage)  lands,  tenements,  and  hereditaments  are  den- 
sablé,  as  by  the  said  acts  dee  appeate. 


$C€$.  587. 


JTEMy  ri  home  seisie  d*un  mannor 
quel  est  parcel  en  demesne  el  parcel 
en  servteej  el  ent  soil  disseirie^  mes  les 
tenants  que  tdgnont  dd  manner  ne 
unque  aUoumant  §ale  disseisor  ;  en 
cest  cas^  eomentque  le  disseisor  morust 
seisie^  et  son  heiresoit  eins  per  diseent, 
&e.  uneare  poit  le  disseisee  distreine 
pur  U  rent  arere,  et  aver  les  services, 
&e.  Mes  si  les  tenants  viendront  al 
dis$€isory  el  diont^Jfousdevdgnomus 

vos^e 


AL80,  if  a  man  bee  seised  of  s 
manner  whieh  is  pareell  in 
mesne  and  pareell  in  serviee,  sMlii 
thereof  disseised,  but  the  tesssts 
v^hieh  hold  of  the  mannor  doe  nefer 
attome  to  the  disseisor;  inthiBeattj 
albeit  the  disseisor  dietb  seised,  sad 
his  heireisin  by  disoent,  kt-J^ 
may  the  disseisee  distreine  for  the 
rent  behinde,  and  have  the  servieea, 
ias.  Bttt  if  the  tenants  come  to  the 

disseiflor 


*  et  a(£dedl^  and  M_p4  Rob- 
t  >i— f<r,  and  M:  and  Itolî. 


^v9t  t9tern£*^*  i-  •xA  M. 
§  a  t^^e  t6y  L.  and  M.  kod  Rob. 


Lib.  3, 


Twtre  tenants^  &e.  ou  auter  éHottme- 
maU  a  btyfesoytnty  &c.  etpuh  le  dië- 
mêor  mortufl  smie^  ionque  It  dissdsee 
ne  foU  iistrehu  pur  le  rent^  &e.  frnr 
ceo  que  tout  le  manor  Aiscendist  al 
hâre  le  disseisor^  &c. 


disseisor  and  say,  We  bceome  your 
tenants,  kiu  or  make  to  him  some 
other  attomement,  &c.  and  after  the 
disseisor  dieth  seised,  then  the  dis- 
seisee cannot  disCraine  for  the  rent, 
&c.  for  that  all  the  mannor  deseend- 
eth  to  the  heirc  of  the  disseisor,  &.e. 


ilTTLETOJSrhtLviag  spoken  of  estate*  gained  by  lawful  con-  (fl»«i».M.«0 
veyancesy  doth  now  speake  of  estates  gained  by  wrong  ;  and 
here  putteth  a  case  of  a  disseisin  of  a  mannor,  where  it  appeareth, 
that  the  disseisor  cannot  disseise  the  lord  of  the  rents  or  services 
r<%Qn      -I  without  the  attomement  ol  the  tenants  to  the  disseisor;  for 
L  seeing  an  attornenoent  is  requisite  to  a  feolFment  and  other 

lawfull  conveyances,  à  foriiinri,  a  disseisor  or  other  wrong  doer  shall 
not  gaine  them  without  attomement.    The  like  law  is  of  an  abator 
and  an  intruder.    But  albeit  the  disseisor  hath  once  gotten  the  attor-    oh.  7.  i< 
nement  of  the  tenants  and  payment  ci  their  rents,  yet  fnay  they  H^l'^ 
refuse  afterwards  for  avoiding  of  their  double  charge.  And  here  the    (Cro/car  mSû 
attomement  of  the  tenant  of  a  mannor  to  a  disseisor  of  the  demeanes  ^^^^ 
shall  dtspossesse  the  lord  of  the  rents  and  services  parcell  of  the  man- 
nor, because  both  demeanes,  rents  ^.nd  services  make  buf  one  entire  ^) 
manner,  and  the  demeanes  are  tiie  principall  :  but  otherwise  it  is  of 
rents  and  services  in  grosse,  as  iu  this  ne^  Section  our  author 
teacheth  us. 


Séct. 


MES  si  un  tienl  de  moy  per  rmt 
service^  le  quel  est  un  sermce  en 
grmt^  •  et  niait  per  reason  de  mon 
mitROf ,  et  un  auter  que  nul  droit  ad, 
\clama  le  rent^  ^  et  recette  et  prent 
mesme  lerent  demontenatU  per  eoher- 
fioniedistreê^ouper  auter  forme^et 
iis9€isist  moy  per  tiel  prendtr  de  rent; 
eoment  que  Hel  disseisor  morust  issint 
«iste  en  pemant  de  rent yUneore après 
ea  mort  jeo  puissoy  Men  distreiner  le 
tenant  pur  le  rent  qmfuU  aâerere  de^ 
wsi  U  II deemse  del  disseisor ^et  auocy 
opns  son  decease.  Et  la  cause  est j  pur 
ces  que  tiel  disseisorn^est  pas  mon  dis- 
9fisorforsque  a  ma  election  et  ma  vo* 
htnt.  Car  cornent  que  il  preni  le  rent 
i  de 

•  et  tûeMi  per  reason  de  men  manner ^  not  ia 
t«  and  M.  nor  Roh. 

^^^^^Mmti^laimani  même,  JL  and  M.  and 


»p  (Cn».  Car.  309. 

»0*  Roll.  Abr,  «58.) 

F.  N.B.  170.  k.  (Aiit.l80.b.  SSidiaf.Tj. 

Btrr  if  one  holdeth  of  roee  hy 
rent  service,  uhich  is  a  service 
in  grosse,  and  not  hy  reason  of  my 
mannor,  and  another  that  hath  no 
right,  clainieth  the  rent,  and  receives 
and  taketh  the  same  rent  of  my  te- 
nant by  coertion  of  disti-esse,  or  by 
other  forme,  and  disseiseth  mce  by 
such  taking  of  the  rent  ;  albeit  such 
disseisor  dioith  so  seised  in  taking  of 
the  rent,  yet  after  his  death  I  may 
well  distrcine  the  tenant  for  the  rent 
ivhich  was  beliinde  before  the  de- 
cease of  the  disseisor,  and  also  after 
his  decease.  And  the  cause  is,  for  tha  t 
such  disseisor  is  dot  my  disseboi*  but 
at  my  election  and  will.    For  albeit 

he 


4  et  receive'^  receiver,  L.  and  M.  and 
Bob. 

1  deceaté'mâinreêe,  L.  and  M.  and  Roh. 


Lib.  3.   Cap.  10.  Of  Attomcmeiit 


Sect.  589. 


de  MM  f€Miil,  &t,  mneorejeo  fmnof 
a  Umlê faits  êMrdmermon  tmaM  fur 
le  rail  arert^^imni  que  il  est  a  wufg 
forsqtu  sie&me  jeo  voile  sufferer  le  te- 
moMt  estre  per  tant  ie  temps  arere 
I  pur  paier  a  nwy  même  le  rml,  .0e. 


he  taketk  the  rrnt  ûf  mj  temmt,  fte. 
yet  I  may  at  all  tines  cBstreiae  my 
teuuit  for  the  rent  behinde,  so  as  it 
is  to  mee  but  as  if  I  will  ssfler  the 
tenant  to  bee  so  lon^  time  behinde 
in  payment  of  the  same  rent  unto 
mc,  ke. 


CIBq^TT.) 


Sect  589. 


CAR  le  payment  de  mon  tenant  a 
un  outer  aqueilnedoit  pas  payer ^ 
n^estpas  disseisin  a  moyens  ousta  may 
pas  ie  mon  rent  sans  ma  vohmt  ^  et 
ma  deetioUy  &e.  Car  eoment  que  jeo 
puissoy  aver  assist  envers  tiel  pernor ^ 
uneore  eeo  est  a  mon  election^  si  jeo 
voile  prender  hiy  come  mon  disseisor ^ 
ou  non.  Issint  tiéts  diseents  de  rents 
en  fçros  ne  ousteront  pas  le  seignior 
de  distreyner^mès  a  ehescun  temps  ils 
payent  Men  distreiner  ptir  U  rent 
arere^  &c.  Et  en  cest  case  si  après  le 
distresse  de  luyque  issint  toifciousment 
prist  le  rentyjeo  graunt  per  mon  fait 
le  service  a  un  auter^  et  le  tenant  ai- 
tourna,  ceo  est  assets  bone^  et  les  ser- 
vices per  tiet  grant  et  altoumement 
maintenant  sont  en  le  grantee,  &c. 
Mes  auterment  est  lou  le  rent  est  par- 
cel del  manor,  et  h  disseisor  morust 
seisie  del  manor  entier,  come  eh  k  case 
procheine  avant  est  dit,  &c* 


ÇR^p.  37. 

«41b,  m,) 


«38,330,140. 

(Cro.  Car.  303.) 


FOR  the  payment  of  my  tenant 
to  another  to  whom  bee  ovfpht 
not  to  pay,  is  no  disseisin  to  me^  nor 
shall  oust  me  of  my  rent  wUliout  my 
will  and  eleetion,  &e.  For  althosgfa 
I  may  bare  an  assise  against  sneh 
pernor,  yet  this  is  at  my  eleetion, 
whether  I  will  take  him  aspoQQ  ]^  i 
my  disseisor,  or  no.  So  such'-  *  "J 
diseents  of  rents  in  grosse  shall  not 
oust  the  lord  of  his  distresse,  but  at 
any  time  he  may  well  distreyne  for 
the  rent  behinde,  &e.  And  in  this 
ease  if  after  the  distresse  of  him 
which  so  wrongfully  tooke  the  rent, 
1  grant  by  my  deed  the  serviee  to 
another,and  the  tenaunt  attome,this 
is  good  enough,  and  the  serrices  by 
such  grant  and  attomenient  ai*e  pre- 
sently in  <  the  grantee,  &c.  But 
otherwise  it  is  where  the  rent  is 
parcell  of  a  mannor,  and  the  dissei- 
sor dieth  seised  of  the  whole  man- 
nor, as  in  the  case  next  before  is 
sayd,  Kc. 

HERE  Littleton  puttcth  a  divcrsitie  betweene  a  rent  service 
parcel  of  a  mannor,  wliercof  he  had  spoken  before,  and  a  rent 
service  in  grosse.  For  a  man  cannot  be  disseised  of  a  rent  service 
in  g^'OBse,  rent  charge,  or  rent  seckc,  by  attornenient  or  payment  of 
the  rent  to  a  stranger,  but  at  his  election  ;  for  the  rule  of  law  is, 
J^emoreddi'umaltrriuêinvito  domino  ficr  ci  fier  cant  fiosnidcre  fiotnt; 
and  our  authoi*  hath  before  *  taught  us  what  be  disseisins  of  raits 
services,  rents  charges,  and  rents  seeks,  and  p«iymcnt  to  a  strangvr 
is  nohe  of  tiiem,  but  at  the  lord's  election,  as  our  author  here  saîtli. 


»4  E.  3. 4.  "  Pernor i.  e,  the  taker  of  my  rent.    But  if  the  disseisee  bring 

Sm  xiiawCtmtfiSn       assise  against  such  a  pernor,  then  he  doth  admit  himsolfe  out  Sl 

there  ffdlowray  b  possChbioil. 


S  ^t.  added  L.  and  M.  and  Roh. 
\p^r^de^.lJ,  and  M.  andjtoh. 


%  et-^ou  tttnt,  L.  and  M.  and  Roh. 


Lib.  3. 


Of  Attometnent, 


Sect.  590. 


rETi. 


^  Diêcentê**  A  diseent  oC  a  rent  in  grosse  bmdeth  ntit  the  right 
owner  but  tkat  he  may  distreyne,  albeit  he  admitted  hfanseife  out  of 
possession*  and  determî&ed  bis  election,  as  by  bringing  of  an  asr 
sise,  &c. 

If  the  tenant  of  the  land  pay  the  rent  to  a  stranger  ^hich  hath  no 
right  thereunto»  and  the  right  owner  release  to  him,  this  release  is 
good,  because  he  thereby  admitted  himselfe  to  be  out  of  possession. 
But  if  the  tenant  had  given  him  any  thing  in  namé  of  attomement, 
aod  the  right  owner  had  released  to  him,  this  release  had  beene 
vokl,  because  an  attomemcnt  only  can  be  ho  disseiuïi  of  the  rent 

"  Jeo  grant  fier  mon  fat ^c.**    This  also  proveth,  that  the   (Ant.  Seet 
right  owner  is  not  out  of  possession,  and  that  this  grant  over  is  a  de- 
monstration of  his  election  that  hee  is  in  possession. 


ssu.a«ifc 

A«.430. 

•4  £.3.46.»!. 

16  Aa.p.U. 

16  £.  S. 

1  E.  5.  5. 

F.  lUm.  179.  X. 


fi.4:cs.  IS. 


Sect  590. 


(Dy«rM.bi) 
(Cra.^.30S.)  (I  Rep.  190 


/TEM^sijeo  sue  sdsie  d*un  manor^ 
parcel  en  dememe^  et  foreel  en 
service^  etjeo  done  cetUine  aeres  dd 
terrey  parcel  de  demesne  de  niesme  le 
raoA   1  ^  ''^  auter  en  letailCy 

v^^'^  J  rendant  a  may  et  a  mes 
helresnn  certaine  rent^  &c.  si  en  cest 
easejeo  sue  disseisie  de  la  manors  et 
ttmts  les  tenants  attuim&nt  et  payônt 
hhtr  rents  al  disseisor^  el  auxy  le  dH 
tenant  en  le  taile  paya  It  rent  per  tnoy 
rtserte^  dl  disseisor^  et  puis  le  disseisor 
moriLst  sdsie^^  &e.  et  son  hetre  entra, 
et  est  dns  per  discent^  uneore  en  cest 
ease  jeo  puisse  Men  distreigner  le  te- 
nant en  le  taile^  et  ses  lieireSj  pur  le  rent 
per  may  resale  sur  le  done,  scilicet, 
anxy-hien  pur  le  rent  esteant  aderere 
devant  Is  descent  al  heire  le  disseisor j 
et  ouarif  pnr  It  rent  que  happa  d'estre 
aierere  après  mèsine  le  discent^  nient 
ohstant  ttti  morant  seisie  del  disseisor^ 
&c,  Kt  la  cause  e^t^  pur  ceo  que  quant 
koine  dona  tenements  f  en  Ic  taile^  sa- 
vant le  reversion  a  luy^  et  il  sur  le  dit 
done  réserva  a  luy  un  rent  ou  outers 
«frrice»,  tout  le  rent  et  les  services  sont 
incidents  a  la  reversion  ;  et  quant  un 
houie  ad  un  reversion^  il  ne  puissoit 
estre  ouste  de  sou  reversion  per  le  fait 

d'un 


ALSO,  if  I  be  seised  of  a  man- 
ner, paroeli  in  demesne,  and 
pareell  in  seryiee,  and  I  give  certaine 
acres  of  the  land,  pareell  of  thé  de- 
mesne of  the  same  manner,  to  alio- 
ther  in  taile,  yeelding  to  mee  and  to 
my  heires  a  certaine  rent,  A:c.  if  in 
this  case  I  be  disseised  of  the  man- 
ner, and  all  the  tenaunts  atterne  and 
pay  their  rents  to  the  disseisor,  and 
also  the  sayd  tenant  in  taile  pay  the 
rent  by  me  reserved,  to  the  disseisor, 
and  after  the  disseisor  diéth  seised, 
&c.  and  his  heire  enter,  and  is  in  by 
discent,  yet  in  this  case  I  may  ivel 
di^treyne  the  tenant  in  taile,  and  hia 
heires,  for  the  rent  by  me  reserved 
upon  tlie  gitt^scilicety  as  well  for  the 
rent  being  behinde  before  the  dis- 
cent to  the  heire  of  the  disseisor,  a» 
also  for  the  rent  which  happeth  to  be 
behind  after  the  same  discent,  not- 
withstanding such  dying  seised  of 
the  disseisor,  &c.  And  tlie  reason  is^ 
for  that  when  a  man  giveih  lands 
in  taile,  saving  the  reversion  to  him- 
selfe, and  hee  upon  the  sayd  gift 
reserveth  to  himselfe  a  rent  or  other 
services,  all  (he  rent  and  services  arc 
incident  to  the  reversion  ;  and  when 

a  man 


*  &c.  not  in  L.  and  M.  nor  Roh. 


f  a  V»  ioiter  added  in  L.  and  M.  and  Boh. 


Lib.  3.   Cap.  10. 


Of  Attomcmcnt 


4*1111  estrange  hom^  ràum  que  le  te- 
nant  sait  ouste  de  son  estate  et  fos- 
session^  &e*  Car  si  langement*  que 
le  tenant  en  le  toile  et  ses  hdres  eon- 
tinuont  tour  possession  per  force  de 
mon  domSy  tongement  est  ïe  rêver- 
sUm  en  mey  et  en  mes  hdres  :  et  en- 
tanlque  le  rentetles  services  reserves 
sur  Ud  done  sont  inddenls  et  depen- 
dants al  reversion^  queeunque  que  ad 
le  rcoersiony  avéra  w/esme  le  rent  et 
êsrviees^  &e. 


a  man  hath  a  reTersion  he  cannot 
be  ousted  of  his  reirersionby  the  aet 
of  a  stranger,  nnlesse  that  the  te- 
naunt  be  ousted  of  his  estate  and 
possession,  Ae.  For  as  long  as  the 
tenant  in  taile  and  his  heiros  eonti- 
ane  their  possession  hy  foree  of  mj 
gift,  so  long  is  the  reversion  in  me 
and  in  my  heires  :  and  in  as  much  as 
the  rent  and  services  reserved  upon 
sueh  gift  he  ineident  and  depending 
upon  the  reversion,  whosoever  hath 
the  reversion,  shall  have  the  same 
rent  and  services^  &c. 


JÊTIX  mesme  U  maner  est^  Ion  jeo 
JPj  lessa  pared  dddemeoné  de  ma- 
nor a  fin  outer  pur  terme  de  vie,  ou 
pur  terme  d*anSy  rendant  a  moy  cer- 
taine rent^  &e.  cornent  que  jeo  sop 
disseisie  del  manor^  0c.  et  le  dissei- 
sor momst  seisity  f  &c.  et  son  heire  j 
tsteant  eins  per  diseent^  uneare  jeo 
distrdner  pur  le  rent  arere  ut  supra, 
nient  obstant  tiél  discent  ;  cor  qîiant 
honte  ad  fait  tid  done  en  tatlcj  ou 
fiel  leas  pur  terme  de  vity  ou  pur 
terme  d*aM,  del  parcei  de  le  demesne 
de  un  fnanor,  &c.  savant  le  re- 
version a  ttel  donour  ou  lessour^  &c. 
et  puis  il  soit  disseisie  de  la  manor^ 
&e.  ttel  reversion  après  tid  dissdsin 
est  sever  dd  manor  enfuit^  cornent 
que  ne  soit  sever  en  droit»  t  issint 
payes  vder  (mon  fits)  diversities 
lou  il  y  ad  un  manor  pared  en  de- 
mesne d  pared  en  servieesy  les  queux 
services  sont  pared  de  mesne  le  ma- 
nor nient  incidents  a  aseun  reversion^ 
&c.  et  lou  ils  sont  incidente  al  rever- 
sioUj  &c. 


Sect-  591.  [324-  b.] 

IN  the  same  manner  is  it,  where  I 
let  pareell  of  the  demesnes  of  the 
manner  to  another  for  terme  of  life, 
or  for  terme  of  yeares,  rendring  to 
mee  a  certaine  rent,  ke«  idbeit  I  be 
disseised  of  the  manner,  &e«  and  the 
disseisor  die  seised,  tmc*  and  his  heire 
bee  in  by  discent,  yet  I  may  distreine 
for  the  rent  arere  ut  supra^  notwith- 
standing such  discent;  for  when  a 
man  hath  made  such  a  gift  in  taile, 
or  such  a  lease  for  life,  or  for  yeares, 
of  parcel!  of  the  demesnes  of  a  man- 
ner, &c.  saving  the  reversion  to  sueh 
donor  or  lessor,  &c  and  after  he  is 
disseised  of  the  manner,  &c.  such  re- 
version after  such  disseisin  is  sever- 
ed from  the  manner  in  deed,  though 
it  be  not  severed  in  rig^t.  And  so 
thou  mayst  see  (my  sonne)  a  diver- 
sitie,  where  there  is  a  manner  par- 
eell in  demesne  and  pareell  in  servi- 
ces, which  services  are  pareell  of 
the  same  manner  not  incident  to  aiqr 
reversion,  &e.  and  where  they  are 
ineident  to  the  reversion,  &e. 


(Cro.Cw.303. 


Flovv» 


HERE  Littleton  putteth  a  diversitie  betweene  rents  and  servi- 
ces pareell  of  a  mannor  (whereof  he  had  spoken  before)  and 


197.         rents  and  services  incident  to  a  reversion  pareell  of  a  mannor. 


And 


•  ence9  coê  added  L.  and  M.  and  Roh. 
t      not  in  L.  and  M. 


4-  etteant  not  in  L.  and  ^ootRqIi. 
^       added  U  and  M.  and  Roh. 


Lib.  a. 


Of  Attomementé 


Sect  591. 


And  the  reason  of  this  diversitk  is,  for  that  as  long  as  the 
donee  in  taile,  lessee  for  life,  or  lessee  for  yeares,  are  in  possession, 
they  preserve  the  reversion  in  the  donor  or  lessor  ;  and  so  long  as 
the  reversion  continue  in  the  donor  or  lessor,  so  long  do  the  rents 
and  services  which  are  incident  to  the  reversion  belong  to  the  donor 
or  lessor.  Neither  can  the  donor  or  lessor  be  put  out  of  his  re- 
version, unlesse  the  donee  or  lessee  be  put  out  of  thefa*  possession  ; 
and  if  the  donee  or  lessee  be  put  oat  of  their  possession,  then  con- 
wqueotlf  is  the  donor  or  lessor  put  oat  of  their  reversion.  But  if 
the  donee  or  lessee  make  a  régresse»  and  regame  their  estate  and 
possession,  thereby  doe  they  ifi9Q  Jaeto  revest  the  reversion  in  the 
donor  or  lessor. 

And  here  is  to  be  observed,  that  when  a  man  is  seised  of  a 
snanor,and  oiaketh  a^  intaile,or  lease  for  life,  &c.  of  parcell 
of  the  demesne  of  the  maimor,  [a]  the  reversion  is  part  of  the    Ca}»  Aa^p.» 
mannor,  and  by  the  grant  of  the  mannor  the  reversion  shall  passe  n.!^. 
with  the  attomement  of  the  donee  or  lessee.   But  if  the  lord  make  nmMMie'icMc^ 
a  gift  in  taile,  or  a  lease  for  life  of  the  whole  mannor,  excepting  n,^^!;^ 
Btacke-Acre^  parcell  of  the  demesnes  of  the  mannor,  and  after  he  ^J^^SS^ 
granteth  away  his  mannor  ;  BlackcxAcre  shall  not  passe  ;  because   bm  tu. 
rQ25  a  1  esUte  taile,  or  lease  far  life,  it  is  severed  from 

L  J  the  mannor.   And  so  note  a  diversitie,  that  a  reversion  of 

part  may  be  parcell  of  a  mannor  in  possession,  but  a  part  in  possession 
cannot  be  parcell  of  the  reversioa  of  a  mannor  expectant  upon  any 
estate  of  ftVehold.  But  if  a  man  make  a  lease  for  yeares  of  a  man- 
nor, excepting  Blacke  Acre,  and  after  granteth  away  the  mannor, 
Blacke  Acre  shall  passe^  because  the  ftreehold  being  entire,  it  re- 
mahieth  parcell  of  the  mannor,  and  one  pr^tcipe  of  the  whole  mannor 
Aall  serve.  But  otherwise  it  is  in  case  of  the  gift  in  taile  or  lease 
for  life  excepting  any  part,  there  must  be  severall  writs  of  prétcifie, 
because  the  freehold  b  severall. 


Lib.  3*   Cap.  11. 


Sctt.5fS: 


Chap.  11.  OfDiscoatmoaiice.  Sect.  592. 

JJdaUfûr^lmUkf^HmâMrm  ciflBi  word n  the  bw, and haiii 


wigmHUtttisms^  0e.  Mm  qvmmt  m  mm  dirm  rijiiHif  ■tiwii^  j^c  Bmt  asto 
emUmt  aadikiâiftdJUmiim^êaliaU  mc  intcata  liatk  this  ^ 


Ira  m  kiNMe  mI  mlim  m  mm  mmitr  rie.  nknr  a  taih  alidMdtaaa- 
eertishu  Um$  ra  îamwmmîw^  ■Piwf,  •tktf  eertaiM  Inle  «r  tcwsKats 


let  tomes  «s  fOMmtf ,       il  w  ytrfl  hxwe  the  owe  fands  or  tcaeMeats, 


emirerem  tmx  ftreame  ietidaUemOr'  hoi  heemay  net  cater  i^a  them  he 
tiom^&€.  eaaseofraehanalieaatioa^&e. 

riâr%<c«l7.       «  'W^SCOirriyUAKCET  b  a  md  caai]MiBided  of  i£r  and 
continua^  far  continuare  is  to conlSmie  viAoot  iatcrmisskn. 
Now  by  addition  of     fm/thom^  gradé  éUtojfC)  vhich  is  a  priva- 
tive,  it  M^ifietli  an  intemrîsâoa.    Dûamiimuare  nikâ  mSmd  mgm- 
Jlcat  qui  m  intermittere^  da  uetcere^  interrwnfte^.    Ané  as  oar  a»- 

^mlÎm  [fl]  k  is  a  very  ancient  wcrd  in  law  (l). 

A  discontinuance  of  estates  inlaads  or  teaements  b  prupeil/  (m 
legall  understanding)  an  alienation  made  or  suffered  by  tenant  in 
taile,  or  by  any  that  U  seised  in  auter  drcii^  whereby  the  issue  in 
t  lilr,  or  the  heire  or  successor,  or  those  m  reverskai  or  mnainder, 
are  driven  to  their  action,  and  cannot  eater. 

All  which  b  implied  by  the  description  of  our  aadior,  and  by  the 
(J^c.)  in  the  end  of  thb  Section. 

I  have  added  (properly)  by  good  warrant  of  our  author  himselfe, 
for  Scctione  470.  he  useth  discontinuance  for  a  devesting  or  di^Iftcbg 
of  a  reversion,  though  the  entrie  be  not  taken  away. 

(I  lUH.  Ak.  This  discontmuance  consisteth  in  domg  or  suffering  an  act  to  be 

iM.  4M.)  i[(Xït^  as  hereafter  shall  appeare.    And  where  our  author  saith,  that 

it  hath  divers  significations,  there  is  also  a  discontinuance  of  processe 
consisting  in  not  doing,  where  the  processe  b  not  continued,  con- 
cerning which  there  b  an  excellent  statute  made  in  furtherance  of 

[6]  Vide  the         justice,  itt  [6]  1  E.  6.  and  b  well  expounded  in  my  Reports,  and 

ÎÏÏ!'?*  u  *         ^li^rcfore  need  not  here  to  be  inserted. 

siKUÛci.  There  is  another  erroneous  proceeding,  and  that  consisteth  in 

CufeVMiv^d*  misdoing  ;  as  when  one  processe  is  awarded  mstead  of  another,  or 
dlMoMimuuice  when  a  day  is  given  which  is  not  legall,  thb  is  called  a  misconti- 
n  £d!m.  nuance,  and  if  the  tenant  or  defendant  make  default,  it  is  error  ;  but 

^f*  appeare,  then  the  miscontinuance  is  salved,  otherwise  it  b 

46  es!»?'         of  a  discontinuance.    But  let  us  returne  to  the  discontinuance  of 
«VJiaîf'**'       estates  in  lands,  whereof  Littleton  doth  treat  in  this  Chapter. 

mfSTili*  "  Sig^Jcatiom.'*   Here  (as  In  many  other  places)  it  appeareth 

Moi    *    '        how  necessary  it  b  to  know  the  signification  of  words. 

And  in  this  Chapter  it  appeareth,  that  when  Littleton  wrote,  the 
estate  in  lands  and  tenements  might  have  becne  discootinned  five 
manner  of  wayes,  viz.  by  feoilSment,  by  fine,  by  release  with  war- 

rantie, 


(1)  [Sec  Note  278.] 


LHil«3.  ÛfDiâconthmanoc.  .   Stçf^  5^ 

Mtie,  codfirittation  with  warrant!^,  and  by  suffering  of  a  recovery 
r*lOK  Ul^^^  firMdfie  qudd  reddat.  And  this  was  to  the  prejudice 
\ôZO»  D«  J  fiv*e  kinds  of  persons,  viz.  of  wives,  of  heires,  of  succes- 
sors, of  those  in  reversion,  and  of  those  in  remainder.  But  for  wives, 
ztêd  their  heires,  and  for  successors,  the  law  is  altered  by  acts  of  par- 
liament since  Littleton  wrote,  as  hi  this  Chapter  in  their  prqper 
places  shall  appeare. 

Sect.  5Ô3. 

ùaCOME  nn  ahbe  stisle  de  etr-  '  A  S  ifapabbotbe  seised  oFcërîaâfte 
O  tame  tehes  on  tenements  enfee^  J^L  tenements' flk  Jbé:  and 

d  fHxhatM  Themes  Its  tettts  ùu  (end-  dlieneth  thé  sàiAe  lândsof  fexièmentd 
vunts  a  un  auter.  en  fee^  &a  en  feéj  io  another  iti  ^é,  ot  îA  ééé  tailè, 
tuile,  ou  pur  tenàé  Aerrut^^^  fOis  fbt  teriné  cf  life,  and  àftèr  âie  aftbbt 
VaS^t  morusty  son  sneeessot  ne  poft  dieth,his  suecesBor  cannot  enter  int'o 
mt€r  en  Us  Axis  terres  ou  tenements^  the  said  lands  or  tenements,  albeit  he 
coneiit  giie  il  ad  AroU  eux  aoer  eotne  bath  right  to  have  them  as  in  right  of 
e»  droit  de  son  measont  mes  il  est  mis  bis  house,  but  he  is  put  to  his  action 
a  ton  action  de  recoverer  mesmes  les  to  recover  the  same  lands  or  tene- 
tems  ou  tenements^  quel  est  affeUe^  ments,  vrhich  is  eaiied  a  -writ,  breve 
iHieTC  de  ingrasstt  sine  éBsensu  carpi-  de  ingressu  sine  àêseusu  eafitnli^  &Sp 
tuli,  ftcf 

HERE  Littleton  patteth  an  example  ctf  a  disconthiuance  folde 
by  one  seised  in  auter  droits  as  by  an  abbot  who  had  a;  fbe 
^ple  in  the  right  of  his  moacstery,  and  therefore  his  atienstion 
withoàt  the  assent  of  his  covent  had  beene  a  discontinuance  at  the 
common  law,  and  had  driven  his  successoi*  to  a  writ  de  ingre^sU  sitst 
iiêuntii  cafiittta. 

"  De  ingreeeu  tine  aaaensil  tafdtuU,  l^c*^  It  is  called  so  becâttsfe    Rr^;  ois^fii» 
the  alienation  was  9ine  oêsemu  caftituU  ;  for  if  it  had  beene  cum    19/  bi^omÎ 
eêêcrtêu  eaflituUf  it  shoukt  havé  beene  a  barre  to  the  successor.  And  ^'J^^'^^f'^ij^ 
because  the  successor  could  not  enter,  the  common  law  gave  him  this  ta. 
writ,  and  is  so  called  of  these  words  conuined  in  the  v;rrit,  which  writ 
you  may  rcacd  in  the  Register,  and  Fitxherbert*9  J^.  B. 

And  here  is  to  be  noted,  that  in  law  the  covent,  albeit  they  be 
tegular  and  dead  persUDS  m  law,  yet  are  they  said  io  law  to  be  co/^/-   (Aat.  is.  •.) 
tutum  to  the  abbot,  as  well  as  the  deane  and  chapter,  that  be  secular 
to  the  bish<^.    But  it  is  to  be  observed  and  implied  in  this  (^r.)  dakuCoUegiTk 
that,  a  sole  body  pditike  that  hath  the  absolute  right  in  them,  as  an         '  ' 
abbot,  bishop,  and  the  like,  may  make  a  discontumance  ;  but  a  cor- 
poration aggregate  of  many,  as  deane  and  chapter,  warden  and 
chaplaines,  master  and  fellowés,  maior  and  comminaltie,  &c.  cannot 
make  any  discontinuance  ;  for  if  they  joyne,  the  grant  is  good  ;  and 
if  the  deane,  warden,  master,  or  maior  make  it  alone  where  the 
body  is  aggregate  of  many,  it  is  void,  and  worketh  a  disseisin.  Bbt 

now 

^fviê  not  in  L.  siid  51.  nbr"  Bch'-      t  ^ 
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now  (as  hath  beene  said)  by  the  statute  of  Z7  H.  8.  and  31  H,  8.  all 
the  abbots,  priors,  and  other  religious  persons  are  so  dissolved,  as 
there  be  none  remaining  this  day,  and  by  the  statutes  of  1  EUz,  and 
13  Eliz.  cd/i.  10.  and  iJac.  cafi,  3.  bishops  and  all  other  ecclesiasti- 
cal! persons  are  disabled  to  alien  or  discontinue  any  of  their  tc^^ 
siasticall  livings,  as  by  the  same  acts  doth  appeare  (1). 


Sect,  594. 

JTEJUy  si  horn  seme  de  terre  come  \  LSO,  if  a  man  be  seised  of  land 

cfi  drott  de  sa  feme,  *  &c*  et  ent  J\  as  in  right  of  his  wife,  &c.  aad 

enfeoffa  un  auter^  t      ^  morust^  la  thereof  infeoffe  another,  &c.  and 

feme  ne  putt  enter^  mes  est  mis  a  son  dieth,  the  wife  niay  not  enter,  bot 

action^  lequd  est  appely  eui  in  vitâ.  b  nut  to  her  action,  the  which  is 

^e.  ealled,  cut  in  rifa,  0c. 


in  thii  ehapccr, 
Se«c64S,«id 


Bnctolt  fib.  4. 

f.  90S.  It  as  8c 

SS4.  Flelalib. 
I.  ou  34  &  36. 
F.  y.  11.103. 
Itegiit.SSH.8. 


JkBt.  ] 


.  117.  W 


Dicr.4  &f. 
Ph.  b  Marie 
144.  SFIiz. 
Dier.  191.  la. 
«.  fol.  71,  7S. 

rO  arp.  140. 1.) 
Orevèleye*!  ttm 
ubi  nipn. 
lust.  349.) 


(P.N.a.Ml.f. 


«•  Xf^-^^  droit  Bafeme,  Isfc'*  (2)  That  is  to  say,  in  fee  simple,  fee 

Jjj  twle,  OT  for  life.  Here  Littleton  putteth  another  case  r  «  o^;  1 
where  a  man  is  seised  in  auter  droits  and  may  make  a  dis-  L*^*^*  J 
continuance,  as  the  husband  seised  in  the  right  of  his  wife,  and  there- 
fore the  common  law  gave  her  a  cui  in  vitâ,  and  her  heire  a  sûr  cui 
in  vitâf  because  they  could  not  enter.  But  this  is  altered  ^ce  our 
author  wrote,  by  the  statute  of  32  H,  8,  by  the  purview  of  which 
statute,  the  wife  and  her  heires  after  the  decease  of  her  husband  may 
enter  into  the  lands  or  tenements  of  the  wife,  notwithstanding  the 
alienation  of  her  husband. 

And  here  is  one  of  the  alienations  to  make  a  discontinuance,  viz. 
a  fScofiment;  and  where  our  author  speaketh  of  a  husband  seis«d  io 
the  right  of  his  wife,  so  it  is  where  the  husband  and  wife  are  joyntly 
seised  to  them  and  their  heires  of  an  estate  made  during  the  cover- 
ture, and  the  husband  make  a  feoffment  in  fee,  and  dieth,  the  wife 
now  may  enter  within  that  statute,  although  it  was  the  inheritance 
of  them  both.  And  so  it  is  if  the  feoffment  be  made  by  the  husband 
and  wife,  (albeit  the  words  of  the  statute  be  by  the  husband  only)  for 
in  substance  tliis  is  the  act  of  the  husband  only  (l). 

If  the  husband  cause  a/;r«ci/itf  qudd  reddat  upon  a  fi^int  title  to  be 
brought  against  him  and  his  wife,  and  suffereth  a  recovery  without 
any  voucher,  and  execution  to  be  had  against  him  and  his  wife,  yet 
this  is  holpen  by  the  statute  ;  for  this  by  like  construction  is  the  act 
of  the  husband,  and  the  words  of  the  statute  be,  made^  auffered,  or 
done. 

If  the  husband  make  a  feoffment  in  fee  of  the  lands  which  he 
holdeth  in  the  right  of  his  wife,  and  after  they  are  divorced  causé 
firéscontractûêt  yet  the  woman  may  enter  within  the  purview  of  that 
statute,  and  is  not  driven  to  her  writ  of  cui  ante  divortium^  as  she 

was 


•  £^c.«ot  in  Im  and  M.  nor  Buh.  f  He.  not  in  L.  and  M.  nor  Roh. 

(1)  [See  Note  3/9.1 

(2;  [See  Mote  38D.J  wife  of  her  lands  is  not  within  the  statute;  tod 

it  operates  as  a  bar  to  her  and  her  heirs  of  tU 
ISm,  a.}  her  estate  and  interest  in  the  land.  Soe  3  Bep. 

(1)  But  a  fine  levied  h<S\h  by  husband  and    $7.  B.  77.  h. 


iib,  5.  Qf  Discontinuance^  Srt^t^  595.. 

was  at  the  common  law,  albeit  the  entriebe  by  the  statute  given  to 
the  wife,  and  now  upon  the  matter  she  was  never  his  lawful!  wife. 
But  it  sufficeth  that  she  was  his  wife  de  facto  at  the  time  uf  the  alie- 
nation, and  where  her  husband  dieth  she  cannot  be  his  wife  at  the 
time  of  the  entrie. 

If  the  husband  levie  a  fine  with  proclamations,  and  dieth,  the  wife  ^»  ^  ^ 

must  enter  or  avoid  the  estate  of  the  conusee  within  five  yeares,  or 
else  she  is  barred  for  ever  by  the  statute  of  4  //.  7.  for  the  statute  of  4  H.  7.  cs4. 
32  H,  8.  doth  helpe  the  discontinuance  but  not  tlie  barre  ;  and  the 
statute  speaketh  of  a  fine,  and  not  of  a  fine  with  proclamations. 

If  lands  be  given  to  the  husband  and  wife,  and  to  the  heires  of  Oimieye'acM 
their  two  bodies,  and  the  husband  maketh  a  feoffment  in  fee  and  r^Sfr^*. 
dieth,  the  wife  is  hdpen  by  tlie  said  statute,  as  hath  beene  said,  and  j 
80  is  the  issue  of  both  their  bodies.    Feme  tenant  in  taile  taketh  hus-    (DyJ!!!»i.  a. 
band,  the  husband  maketh  a  feoffment  in  fee,  the  wife  before  entrie  * 
dieth  without  issue,  he  in  the  reversion  or  remainder  may  enter.  For, 
first,  the  reversion  or  remainder  cannot  be  discontinued  in  this  case, 
because  the  estate  taile  is  not  discontinued.    Secondly,  the  words  of . 
the  statute  be,  ahall  not  be  firejudiciall  or  hurtfull  to  the  wife  or  her 
heire»,  or  êuch  at  9hall  have  rights  title  or  interest  by  the  death  of 
9itch  wifty  but  that  the  same  wife  and  her  heires^  and  auch  other  to 
vfhom  Huch  right  shall apfiertaine  after  her  decease,  tthall  or  lawful- 
ly may  enter  into  all  such  mannors,  lands,  <Sfc,  according  to  tfieir 
rights  and  titles  therein  :  by  which  words  the  entrie  of  hi.ii  in  the 
reversion  or  remainder  in  that  case  is  preserved.    The  huytiand  is 
tenant  in  taile,  the  remainder  to  the  wife  in  taile,  the  husi^nnd  make 
a  feoffinent  in  fee  ;  by  this  the  husband  by  the  common  law  did  not 
only  discontinue  his  owne  estate  taile,  but  his  wife's  remainder  :  but 
at  this  day  after  the  death  of  the  husband  without  issue,  the  wife  .5j^j3^2|*^ 
may  enter  by  the  said  act  of  32  H.  8.  If  the  husband  hath  issue,  and    m  E.i. 
maketh  a  feoffement  in  fee  of  his  wife's  land,  and  the  wife  dieth,  the 


ibidem  at. 
10  E.-3. 


SlBliz.3«S. 


heire  of  the  wife  shall  not  enter  during  the  husband's  life,  neither  u  d^. 
by  the  Common  law  nor  by  the  statute.^  »«- 

"  Ctd  in  vitây  istc"    Here  is  also  implied  a  sur  cut  in  vitâ  also  " 
for  the  heire.   This  writ  here  mentioned  in  our  author  is  so  called  of 
those  words  contained  in  the  writ,  which  you  may  reade  in  the  Re- 
gister and  Fitzherbert*s  JV.  B. 


[326.  b.j  Sect. 

JTEM^  »i  tenant  en  taile  de  cer- 
taine terre  ent  en  feoff  a  un  auter^ 
0c.  et  ad  ismte  et  moruat,  eon  issue 
nt  poit  pas  enter  en  la  terre,  cornent 
qvetlad  title  et  droit  a  ceo,  mes  est 
nis  a  son  action,  que  est  appel  for- 
medon  en  le  Oseenderj  &c. 


595. 

ALSO,  if  tenant  in  taile  of  cer- 
taine land  thereof  enfeoffe  an- 
other, &o.  and  hath  issue  and  dieth, 
his  issue  may  not  enter  into  the  hind, 
albeit  he  hath  title  and  right  to  this, 
but  is  put  to  his  aetion,  which  is  call- 
ed ^formedonin  the  diseendery  &e.  (1) 


(1)  CSéé  Not^  38}t3 


titt>*  3.   Ckp.  Ï1.         Of  fiiSicontimiance.  Sect.  595. 


F.  N.  B.  SU,  SIS. 
C4  Sep.  S.b. 


"  Td^^^^^^^'^  au/<rr,  e^c.'*  Here  is  impUed,  or  malKe  a 
gift  in  taile  or  an  estate  for  life.  Here  Littleton  ^utteth  a 
third  example  of  a  discontinuance  made  by  tenant  in  taile  so  as 
his  issue  is  put  to  his  /brmedon  in  the  discender,  which  is  given 
to  the  issue  in  taile  by  the  statute  of  13  iS.  1.  cap,  1.  because  he  caor 
not  enter. 


r<iuR.7.ct.  so. 
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**  Tenant  en  taile**  This  extendeth  as  well  to  a  woman  tenant 
in  taile  as  to  a  man,  and  was  generally  good  law  when  Littleton 
wrote  ;  but  now  by  the  statute  of  [(^]  11  //.  7-  if  the  woman  bath 
any  estate  in  taile  joyntly  with  her  husband,  or  only  to  her  selfe,  or 
to  her  use  in  any  lands  or  hereditaments  of  the  inheritance  or  par- 
chase  of  her  husband,  or  given  to  the  husband  and  wjfe  in  taile  by 
any  of  the  ancestors  of  the  husband»  or  by  any  other  person  sdsed 
to  the  use  of  the  husband  or  his  ancestors,  and  shall  hereafter  being 
sole,  or  with  any  other  after  taken  husband  discontinue,  &c.  the 
same  ;  every  such  discontinuance  shall  be  void  ;  and  that  it  shall  be 
lawfull  for  every  person  to  whom  the'  interest,  title,  or  inheritance, 
after  the  decease  of  the  said  woman  should  appertaine,  to  enter,  &c. 
So  as  if  such  a  feme  tenant  in  taile  doe  make  any  discontinuance  in 
fee,  in  taile,  or  for  life,  although  it  be  without  warrantie,  yet  thi^ 
doth  not  take  away  the  entry  after  her  death,  either  of  tlie  issue  or 
of  him  in  reversion  or  remainder.  This  stajLute  hath  beene  j^el- 
lently  expounded  by  divers  resolutions  and  jud&ements  [e]  which  I 
have  qu<^ed  in  the  margent,  and  are  worthy  of  due  observation. 

If  lands  were  entailed  to  a  man  and  to  his  wife,  and  to  the  heires 
of  their  two  bodies,  and  the  husband  had  made  a  feoffment  in  fee 
and  died,  and  then  the  wife  died,  this  had  beene  a  discontinuance 
at  the  common  law  :  for  the  title  of  the  issue  is  as  heire  of  both  their 
bodies,  and  not  as  hcire  to  any  one  of  them,  and  his  entrie  must  en- 
su^  his  title  or  action. 

Deformedon.**  Deformâ  donationist  so  called  because  the 
writ  doth  comprehend  the  forme  of  the  gift.  And  there  be  three^ 
kindc  of  writs  of  formedon,  viz.  The  first  in  the  discender  to  be 
brought  by  tlie  issue  in  taile,  which  claime  by  discent  per  formom 
doni,  Tlie  second  is  in  the  reverter,  which  iieth  for  him  in  the  re- 
version or  his  heires  or  assignes  after  the  state  taile  be  spent.  The 
Uiird  is  the  remainder,  which  the  law  giveth  to  him  in  the  remain- 
der, his  heires  or  assignes,  after  the  determination  of  the  estate 
taile  ;  of  all  which  you  may  reade  in  the  Register  and  F.  JV.  B. 

Here  Littleton  sbeweth  that  the  issue  in  taile  shall  have  a  forme- 
don  in  the  discender.  What  other  actions  tenant  in  taile  may  have, 
and  n(  t  Iiave,  is  good  to  be  secne. 


[a]  Tenant  in  taile  shall  have  a  qu^d  hermittat. 


Tenant  in  taile  shall  have  a'wrk  of  custômes  and  services  in 
le  (Làet,  et  solrt^  but  shall  not  have  k  in  the  detel  only. 

[c]  In  like  manner  he  shall  have  ^  eccta  ad  molendinnm  in  ie  dc" 
htt  et  solet^  but  not  in  the  debet  tanti^. 

\d]  Teimot  in  taile  Ahall  ji^pive  a  writ  of  entre  in  aninmli  çoêu 
and  an  admemrtment^  and  a  nativo  babendo^  cemvit^  escheat 
vfQatCy  and  the  like. 

[é-]  But  tenant  in  taile  shall  not  have  a  writ  of  right  *ur  diaclaymer^ 
nor  a  qui^jure^nox  b, ne  Injuste  vexes^ncx  a  nufier  obiit^ar  ratitmabile 

parte. 


* 

Lib.  3.  Of  Discwauuaiujc.  Sect,  59#,  5^7, 

jkorre ,  nor  a  mordanceeter^  nor  a  9ur  cf»  in  vitâ  ;  lor  tUcsc  and  t^o  iJjj^jjï 
like,  none  but  tenant  in  fiee  shall  have  :  and  the  highest  writ  that  <^   f.n,  i|.io. 
tenant  In  tail©  can  have  is  a  formedon.  îii'à.*  ^  ^ 


[327.  a.]  Sect  596. 


JTEM^  91  soil  tenant  en  U  taUe^  U 
meriion  egteant  al  donor  et  a 
9e$  hriresy  oi  le  tenant  fait  feoffment^ 
*  &e.  et  fnorust  sans  isout,  eebty  en 
Urepersion  ne  poit  fitter,  men  est  mis 
a  9on  action  de  formedon  en  le  rcoer- 
ter.f 


ALSO,  if  there  bee  tenant  in 
taile,  t|ie  reversion  being  to 
the  donor  and  his  heires,  if  the  te- 
nant make  a  feoflfteent,  &e.  and  di$ 
without  issue,  hee  in  the  reveraon 
eannot  enter,  but  is  put  to  .bis  no* 
tion  ot formedon  in  le  reverter  (i). 


Sect.  597. 

TMf  mesm  le  manner  eot^  lou  te-  TN  the  same  manner  is  it,  where 

ML/  nant  en  le  taile  ^  eeide  de  cer-  X  tenant  in  taileis  seised  of  eertaine 

totne  terre  dont  le  remainder  eat  a  un  land  whereof  the  remainder  is  to  an- 

outer  en  le  taile,  on  a  un  auter  en  other  in  taile,  or  to  another  in  fee. 

/(SC.  Si  le  tenant  en  U  taile  aUenast  If  the  tenant  in  taile  alien  in  fee,  or 

enfetj  ou  en  fee  f  atle,  ||  ef  puis  devi-  in  fee-taile,  and  after  die  withpu^t 

ast  sam  is»w^  ceux  en  le  remainder  issue,  tjiey  in  the  i*emainder  may  not 

tu  foient  efUef%  mes  sont  mis  a  lour  enter,  but  are  put  to  their  writ  of 
hiefe  je  formedon  en  le  remainder,  formedon  in  the  remainder,  &e.  (2) 

3c  et  pur  ceo  qw  fer  force  de  tidx  and  for  that  that  by  force  of  such 

fioffinents  et  alyenations  enles  eases  feoffments  and  alienations  in  the 
QwuUdits^  et  en  semblables  §  eases, .  eases  aforesaid,  and  the  like  eases, 

ttux  queux  ont  title  et  droit  après  la  they  that  have  title  and  rig^t  after 

^nort  de  tiel  feoff  our  ou  alienour  ne  the  death  of  such  a  feoffor  or  alienor 

pdtttt  pas  fitter,  mes  sont  mises  a  may  not  enter,  but  are  put  to  their 

tour  actto^i^,  ut  supra  ;  et  pur  ceo  actions,  ut  supra  ;  and  for  this 

cQuse  tids  feoffments  et  aJUenations  cause  such  feoffments  and  aliéna* 

«ont  Ofpds  a&sconiinwinces.  tipns  arè  called  discontinuances. 

"  "W^fT  fioffptcrUj  ^c**  Here  is  In^plied  fee  simple,  fee  taile,  (P.N,B.tu.; 
Jr  çr  es^a^e  for  Ufe  ;  and  in  ,this  and  the  next  Section  Littleton 
pattieth  two  cases,  whjere  if  the  issues  in  taile  faile,  they  in  the  re- 
Versicp  and  repiainder  tif*e  .driven  to  tl^eirybrmfc/on  in  reversion  or 
ftmainder  ;  and  this  f^aineth  as  it  was  when  JLittleton  wrote,  not 
altered  by  a^y  &taj^ute.  And  the  reason  whereof  these  aUenations  in 
the  sj&verall  cases  in  t^is  and  the  nei^t  Section  doe  make  a  discon- 
tinuance, 

*  lie,  not  In  U  and  M.  nor  Çofi.  I  6fe.  added     and  M.  and  Roh. 

t&c.  added  L.  and  M.  and  Boh.  $  auten  added  L.  and  M.  and  Roh. 

•eine  not  in  L.  and  M.  nôr  Boh. 


(2)  [See  Note  3S3.3 
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93  K.1. 
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PL  Con.  41ft. 
taiHk  b  Sttpk- 
ioii*t  «ue* 
(3  Brp.  •«.) 


(1  Le0.  M.) 
(Pkk  437.) 


famanrr,  and  pot  htm  'm  the  revcmoB  or  remainder  that  right  had 
to  his  actioo,  and  tonbeawajr  his  entry,  waa»  for  that  he  was  privy 
in  estate,  and  for  the  benefit  of  the  porchasor,  and  for  the  safeguard 
of  his  warrantie,  so  as  every  man's  right  might  be  preserred,  viz, 
to  the  demandant  for  his  andent  right,  and  to  the  feoflee  for  the  be- 
nefit of  his  warrantîe,  which  was  founded  open  great  reason  and 
eqaitje  :  which  bcnefrt  of  the  warrantie  should  be  prevented  and 
avoided  if  the  entrie  of  him  that  right  had  were  lawfoU,  and  thereby 
also  the  danger  that  many  times  happeneth  by  taking  of  possessions 
was  warily  prevented  fay  law.  Bat  then  it  may  be  demanded, 
seeing  that  there  was  no  reversion  or  remainder  expectant  upon  any 
estate  taile  at  the  common  law,  nor  the  issue  in  taile  had  any  re- 
medy by  the  commcn  law,  if  the  tenant  in  tule  had  aliened,  then  by 
what  law  b  the  aliénation  of  tenant  in  taile  a  discontinuance  at  this 
day  to  the  issue  in  taile,  or  to  him  in  rever^on  or  remainder?  Wliere- 
unto  it  is  thus  answered,  that  it  is  prorided  by  the  statute  fngyy  k  1 
of  IV.  2.  ea.  1.  De  donU  conditionaUbuM.  quod  non  habcant  LT^^* 
iUi  çuiàujt  tencmcntum  êic  fuerit  datum ftoteêtatem  alienandi^  ifc. 
Upon  these  words  the  sages  of  the  law  have  construed  the  said  Act 
according  to  the  rule  and  reason  of  the  common  law,  and  that  in  di- 
vers and  sundry  variable  manners.  For  some  alienations  of  tenant 
i:i  taile,  they  have  adjudged  voydable  by  the  issue  in  taile  by  action 
only  :  some  at  the  election  of  the  issue  in  taile  to  avad  it  by  action, 
entry,  or  claime  :  some  are  meerely  void  by  the  death  of  the  tenant 
in  taile  :  which  severall  constructions  were  made  upon  the  selfe- 
saroe  words  aforesaid. 

As  for  example.  If  tenant  in  taile  make  a  feofibment  in  fee,  this 
drives  the  issue  in  taile  to  Im  action,  which  b  called  in  law  a  Dis- 
continuance ;  and  this  construction  was  made,  for  that  at  the  com- 
mon law  the  feoffement  of  an  abbot  or  bishop,  or  of  the  husband 
seised  in  the  right  of  his  wife,  did  worke  a  discontinuance,  and  did 
drive  the  successor  and  the  wife  to  their  action,  and  foreclosed  them 
of  their  entrie  :  and  as  the  entrie  of  the  issue  was  taken  away,  so 
consequently  of  them  in  reversion  and  remainder.  Als6  if  an  abbot, 
bishop,  or  husband  in  the  right  of  hb  wife,  seised  of  a  rent,  or  of  any 
other  inheritance  that  lieth  in  grant,  had  aliened,  it  was  in  the  elec- 
tion of  the  successor  or  wife  after  the  death  of  her  husband  to  cliume 
the  rent,  &c.  or  to  bring  an  action,  for  that  alienation  did  not  worke 
a  discontinuance  ;  and  so  it  is  by  construction  in  case  of  tenant  ih 
taile.  Lastly,  if  the  abbot,  bishop,  or  husband,  had  granted  a  rent 
newly  created  out  of  the  land,  &c.  to  another  in  fee,  thb  had  ut- 
terly ceased  by  their  death  ;  and  so  it  is  also  by  construction  in  case 
of  tenant  in  taile.  So  as  these  words  (non  habent  fiote^tatem  alie- 
nandi)  doe  worke  these  eflfects,  viz,  as  to  lands,  that  a  feoffment 
barreth  not  the  issue,  &c  of  his  action,  but  worketh  a  discontinu- 
ance to  barre  him  of  his  entrie  :  as  to  rents  or  any  thing  in  ^ 
that  lie  in  grant,  that  the  said  words  doe  take  away  his  power  to 
make  any  discontinuance  :  as  to  rents,  &c.  newly  created,  that 
they  take  away  his  power  to  make  them  to  continue  longer  than 
during  his  life. 

But  there  b  a  diverâtie  betweene  an  alienation  working  a  db- 
continuance  of  an  estate  which  taketh  away  an  entrie,  and  an  alie- 
nation working,  divesting  or  dbplacing  of  estates  which  taketh  away 
no  entry.  As  if  there  be  tenant  for  life,  the  remainder  to  .  in 
^aile,  the  rmtainder  to  B.  hi  fee,  if  tepant  for  fife  doth  alien  in  fee, 

thb 


Lib.  3. 


QiscQtiôiittânce* 


this  doth  divest  and  displace  the  remainders,  but  worketh  no  dis- 
continuance. And  therein  it  is  to  be  observed,  that  to  everie 
discontinuance  there  is  necessary-  a  divesting,  or  displacing  of  the 
estate,  and  turning  the  same  to  a  right  :  for  if  it  be  not  turned  to 
a  right,  they  that  have  the  estate  cannot  be  driven  to  an  action. 
And  that  is  the  reason  that  such  inheritances  as  lie  in  grant,  cannot 
by  grant  be  discontinued,  because  such  a  grant  divesteth  no  estate, 
but  passeth  onely  that  which  he  may  lawfully  grant;  and  so  the 
estate  itsclfe  doth  descend,  réveil,  or  remaine,  as  shall  be  said  here^ 
after  in  this  Chapter. 

jf.  maketh  a  gift  in  tajle  to  who  maketh  a  gift  in  taile  to  C. 
C.  maketh  a  feoffment  in  fee  and  dieth  without  issue,  B.  hath  issue 
and  dieth,  the  issue  of  B,  shall  enter  ;  for  albeit  the  feoffinent  of  C. 
did  discontinue  the  reversion  of  the  fee  simple  which  B.  hath  gained 
upon  the  estate  taile  made  to  C.  jret  could  it  not  discontinue  the  (io&e^d«o 
right  of  intaile  which  B^  had,  which  was  discontmued  before  :  and 
therefore  when  C.  died  without  issue,  then  did  the  discontinuance 
of  the  estate  taile  of  B,  which  passed  by  his  liverie,  cease,  and  con- 
sequently the  entrie  of  the  issue  of  B,  law  full  ;  which  case  may  open 
the  reason  of  many  other  cases. 

Also  note,  that  a  discontinuance  made  by  the  husband  did  take 
away  the  entrie  only  of  the  wife  and  her  heires  by  the  common 
iaW|  and  not  of  any  other  which  claimed  by  title  paramount  above 
the  discontinuance.  As  if  lands  had  beene  given  to  the  husband 
and  wifie,  and  to  a  third  person,  and  to  their  heires,  and  the  hus- 
band had  made  a  feoffment  in  fee,  this  had  beene  a  discontinuance 
of  the  one  moitié,  and  a  disseisin  of  the  other  moitié  :  if  the  hus- 
band had  died,  and  then  the  wife  had  died,  the  survivor  should 
have  entred  into  the  whole,  for  hee  claimed  not  under  the  discon- 
tinuance, but  by  title  paramount  from  the  ûrst  feofifor  ;  and  seeing 
the  right  by  law  doth  survive,  the  law  doth  give  him  a  remédie  to 
take  advantage  thereof  by  entry,  for  other  remédie  for  that  mdtie 
he  could  not  have. 

*'  Fee^  ou  fee  taile/*   And  so  it  is  of  an  estate  ktt  life. 

Sect.  596. 


JTEMy  9i  tenant  en  taile  sait 
âisseisiey  et  il  rèUssa  per  son  fait 

riiOQ  fki^i^  disseisor  etases  heires 
a.  j  ^^^^        .^  ^  ^ 

viesme  les  tenements^  eeo  n^estpas  dis- 
eontinnaneej  pur  eeb  que  rien  de  droit 
passa  (d  disseisor  forsqàe  pur  terme 
ie  vie  del  tenant  en  le  taile  queûst  le 
nkase,  &e. 


ALSO,  if  tenant  in  taile  be  dis- 
seised,  and  he  release  by  his  deed 
to  the  disseisonr  and  to  his  heires  all 
the  right  whieh  he  hath  in  the  same 
tenements,  this  is  no  discontinuance, 
for  that  nothing  of  the  right  passeth 
to  the  disseisor,  but  for  terme  of  the 
life  of  tenant  in  taile  vhich  made  the 
release,  &c. 


Lib.  3.   Cap.  II.        Of  DifiCtmtmimcé.  Sect  599^601. 


Sect.  599. 

w  fJL  U  totle,  fSb  étmdt  fOMsa  per  X3iii  toile,  fee  simplepassedi  by  the 
mum  teftaffèmenî  ptr farce  de  Uterie  saAefedTment  by  force  of  the  liverie 
de  seisin^  &c.  of  sehin,  &e« 


Sect.  600. 


"TINTES  fer  foret  d'un  release  run 
m  VI  passera /orsque  le  àmit  q^e  il 
poet  loyalment  et  droituralment  re- 
Usser^  sans  Uyieoudamageasauisrs 
persons  queux  etU  avérant  droit  après 
son  deensSj  0c  Issmt  itestgraund 
dieerHty  perenter  mtfeoffemnt  d'Hit 
tenant  en  le  foile,  et  un  rdeasefùit 
per  tenant  en  le  toile. 


BUT  by  forcé  of  a  release  nothing 
shaUpasVe  batÛie  right  which  he 
maT  lawrally  and  rightuilly  release, 
without  hurt  or  dammage  to  other 
persons  who  shall  have  r^t  therein 
after  his  deeease,  &e.  S»  there  is 
great  diversitie  betweene  a  feoSe- 
ment  of  tenant  in  taile,  mid  a  release 
made  by  tenant  in  taile. 


ltE.4.11. 
tl&  «.SI. 


OUR  author  having  put  examples  of  esutes  passing  by  trans- 
mutatioa  of  an  estate  and  poasesâoOt  doth  in  this  and  the  two 
Sections  IbUowing  put  a  diverge  betweefte  a  iedlînent  and  a  re- 
lease or  confirmation  of  a  bare  right  ;  for  it  is  a  rule  in  law,  that 
the  disseisee  or  any  «ther  that  hHth  a  right  only  by  his  release  or 
confirmation,  cannot  make  any  discontinuance,  because  nbthing  can 
passe  thereby  but  that  whkh  may  lawfiilly  passe.  But  otherwise  it 
is  of  a  feoflroent  in  fespectof  the  liTerie  of  seiahi»  for  that  it  is  the 
most  solemne  and  common  assurance  in  the  country,  and  to  be 
maintained  for  the  common  quiet  of  the  realme  :  and  by  the  feoff- 
ment the  freehold  (which  is  so  much  esteemed  in  law)  doth  passe  by 
open  liverie  to  the  feollee,  and  by  the  release  a  bars  right 

Sect.  601. 


IêMES  tl  est  dit,  que  sS  U  tenant 
Wfii.  entoHeen  cesteas  rdessaason 
disseisarj  et  oblige  luy  ét  ses  hares  a 
garrantie^  *  et  momst,  et  eest  gwi-- 
raniy  diseendist  a  son  israe,  i  ceo  est 
^seontinuanee  per  emnse  de  legar^ 

•  £^c.  added  L.  and  M.  and  Boh. 
t  (/«n^Mtadded  L.  and  M.  and  Roh. 


BUT  it  is  said,  tbit  if  the  ttaaat 
in  taSe  in  tikis  owe  release,  to  Ids 
di^iio)r,  and  Mnd  Uife  and  hb'hèî]^ 
to  warraAtie,  and  dietfa,  and  tUs 
warrantie  descend  to  his  issue,  tUs 
is  a  diseontinuaaee  bj  reason  of  the 
wàrrantie. 

t  &c.  added  L.  and  M.  and  Rob. 


THE 


Lib.  3. 


Of  Discontinuance.  Sect.  602,  603. 


'T^E  reason  why  the  addition  of  the  warrantic  in  this  case  mak-  as^ik^i'* 

X    eth  a  discontinuance,  is  that  which  bath  beene  said,  viz.   If  DiMoa'so. 

the  issne  in  taile  should  enter,  the  warrantie  (which  is  so  much  fa-  £  H.7!9^ 

rnqQ  L  -1  voured  in  law)  should  be  destroyed  :  and  therefore  to  the  JJ§;  jj'jj^ 

[OM»     J.^Qii  that  if  assets  in  fee  simple  doe  descend,  he  to  whom  Discon.  30. 

the  release  is  made,  may  plead  the  same,  and  barre  the  deman-  ^l^^flSn! 

dant  :  by  which  meanes  all  rights  and  advantages  are  saved.    And  (3  R«p.*85.}* 

that  I  may  note  it  once  for  all,  an  {ii  est  dit)  with  Littleton  is  as  ^ 

good  as  a  conceesum  in  a  booke  case. 


Sect.  602. 


£5  81  un  home  ad  issue  Jits  per 
safemcy  et  sa  feme  marust^  et 
fuis  il  prent  auterfeme^  et  tenements 
sont  dones  a  luy  et  a  sa  second  feme^ 
étales  heires  de  tour  deux  corps  en- 
gendres^  et  Us  ont  issue  un  auterJitSy 
et  le  second  feme  morusty  et  puis  le 
tenant  en  le  taile  est  disseisie^  et  il  re- 
kssa  al  disseisor  tout  son  droity  &e. 
et  oblige  luy  et  ses  heires  a  legarran- 
tity  &c.  et  devia^  ceo  n'est  pas  dis- 
continuance  al  issue  en  le  taile  per  le 
second  femCj  mes  il  poit  bien  enter  $ 
pur  ceo  que  le  garrantie  discendist  a 
9on  eigne  frère  que  son  pier  avait, per 
kprimerfemej  j]  &e. 


BUT  if  a  man  hath  issue  a  sonne 
by  his  wife,  and  his  wife  dieth, 
and  after  hee  taketh  another  wife, 
and  tenements  are  given  to  him  and 
to  his  seeond  wife,  and  to  the  heires 
of  their  two  bodies  engcndred,  and 
they  have  issue  another  sonne,  and 
the  second  wife  dieth,  and  after  the 
tenant  in  taile  is  disseised,  and  hee 
release  to  the  disseisor  all  his  ri|;ht, 
&e.  and  bind  him  and  his  heires  to 
warrantie,  &c«  and  die,  this  is  no  dis- 
continuance to  the  issue  in  taile  by 
the  seeond  wife,  but  he  may  well  en- 
ter, for  that  the  warrantie  descend- 
eth  to  his  elder  brother  which  his 
father  had  by  the  first  v^ife,  &e» 


Sect  603. 


Tj^^mesme  le  manner  est^  lou  tene- 
JjJ  mmts  sont  discendable  a  le  Jits 
puisne  solonques  U  custome  de  Burgh 
English^  qutux  sont  entoiles^  &c.  et 
k  tenant  en  le  taile  ad  deuxftSy  et 
est  dissdsiCj  et  il  rekssa  a  son  dissei- 
sor tout  son  droit  ove  garrantie^  Gc. 
et  morusty  U  puisne  Ats  poit  enter  sur 
le  disseisory  nient  obstant  le  garran- 
tie,  pttr  ceo  que  le  garrantie  discendist 

L^-^^'^'J/oite  le  garrantie  discm- 
dera  a  cduy  que  est  heire  per  le  com* 
mn  ley. 


IN  the  same  manner  is  it,  where 
lands  are  descendible  to  the 
youngest  sonne  after  the  custome  of 
Bun*ough-£nglish,  which  are  en- 
tayled,  &c,  and  the  tenaunt  in  taile 
hath  two  sonnes,  and  is  disseised,  and 
he  releaseth  to  his  disseisour  all  his 
right  with  warrantic,  &c.  and  flieth, 
the  ybunger  sonne  may  enter  upon 
the  disseisor,  notwithstanding  the 
warranty,  for  that  the  warnantle  de- 
scendeth  to  the  elder  son  :  tbralwayes 
the  warrantie  shall  descend  to  him 
who  is  heire  by  the  common  law. 


$  &c.  added  L.  and  M.  and  Rob. 


Vol..  U. 


I  Ue,  not  in  L.  and  M.  nor  Hoh, 


BY 


Lib.  3.   Cap.  11.        Of  Discontinuance. 


Sect. 


BY  these  two  examples  in  this  and  the  Section  next  following,  |C 
appeareth  that  a  warrantie  being  added  to  a  release  or  gteifir- 
mation,  and  descending  upon  him  that  right  hath  to  the  landy,  mak- 
eth  a  discontinuance  ;  otlierwise  it  is  out  of  the  reason  of  the  law, 
and  worketh  no  discontinuance,  if  the  warrantie  descenjetk  upon 
another. 

*^  Ove  garrantie,  t^c'*    Here  is  implied  that  he  dpith  Junde  him 
and  his  heires  to  warrant  to  the  releasee  ami  his  heirey. 

IS  H.  4.  "  Tout»  foif  le  ga^rantie  discendiat  »ur  le  heire  al  common  ley.** 

STb!?*  '^^^^    *  maxime  of  the  common  law,  and  hereof  more  shall  be  said 

Oamatieioo.  in  the  Chapter  of  Warrantie,  Sectione  718.  735,  7%  737.  so  as  it 
y  %m^      mi  ^j^^  warrantic  only  that  maketh  a  discontinuance,  but  the  war- 

rantie and  the  discent  upon  him  that  right  hath  together. 

Sect.  604. 

JTEMy  8%  un  ahhe  soil  iissdsîe,  et  A  LSO,  if  an  abbot  be  disseised, 
il  rtlessa  a  le  disseisor  oresque   XJL  releaseth  to  the  did- 

garrantiej  ceo  n*est  pas  discontimt-  seisor  with  warrantie,  this  is  no  dis- 
ance  a  son  successor^  pur  ceo  que  continuance  to  his  successor,  be- 
Tien  passa  per  eel  releas  forsque  le  cause  nothing  passethbyfhis  release 
droit  que  il  ad  durant  le  tetnps  qm  il  but  the  right  which  bee  hath  during 
est  abbe^  et  k  garrantie  est  earpire  the  time  that  l^e  is  abbot,  and  the 
per  son  prtration,  ou  per  sa  mort.      varrantie  is  expired  by  his  pri^a* 

tion,  QV  by  his  death. 


(S  Rep.  73.) 


Vide  flD  E.  8;  ta 
(Ant.  300.  b.) 
(I>7erSI«.) 


Im]  99  E.  3.  IS. 
«t.gainHl.90. 


nr^HE  reason  hereof  yeelded  by  Littleton  is,  for  that  the  warran- 
X    tie  is  expired  by  his  privatiofior  death. 

"  Per  son  firivation^  ou  fier  sa  mort**  Note,  that  privation  is 
here  resembled  to  death,  and  so  is  translation  also.  Wherein  this 
diversitie  is  worthy  of  observation,  that  when  a  bishop,  8cc.  make 
an  estate,  lease,  ^ant  of  a  rent-charge,  warranty,  «r  any  other  act 
which  may  tend  to  the  diminution  of  the  revenues  of  the  bishopricke, 
&c.  which  should  maintaine  the  successor,  there  the  privation  or 
translation  of  the  bishop,  &c  is  all  one  with  his  death.  But  where 
the  bish(p  is  patron  and  ordinary,  and  coniirmeth  a  lease  made  by 
the  parson  v^ithout  the  deane  and  chapter,  and  after  the  parsca 
dieth,  and  the  bishop  coUateth  another,  and  then  is  translated,  yet 
his  confirmation  remaineth  good  ;  for  the  revenues  that  are  to  main- 
taine the  successor  are  not  thereby  diminished.  And  the  like  diver- 
sitie doth  hold  in  c^se  of  resignation,  notwithstand'mg  [ynj  the  autho- 
ritie  to  the  contrary. 


Sect 


Of  Discontinuance.  Sect*  605 — 607. 


Sect.  605. 

/'TEJII^  si  home  seisie  en  irait  sa  \  LSO,if  aman  seised  in  the  right 

femeest  disseisie^  et  il  reUssa^  &c.  jlV  of  his  wife  be  disseised,  and  he 

ine garrantie^  ceo  n^est  pas  discon-  releaseth,  &e.  with  \vari'anfie,  this  is 

tinuance  a  la  feme^  si  el  survesquist  no  diseontiniianee  to  the  wife,  if 

son  baron^  mes  que  el  poit  enter,  &c.  shee  survivefh  her  husband,  but  that 

Causa  patet.  she  may  enter,  &c.    Causa  pateL 

^  I  ^HIS  is  evident,  unlesse  the  wife  be  heire  to  the  husband  (as 
by  law  she  may  be),  and  then  it  is  a  discontinuance  for  the 
cause  aforesaid. 


[329.  b.] 


Sect.  606. 


(1  S«iiid.S620 


JTEJtf,  si  tenant  en  taile  ie  cer- 
taineterrelessa  mesme  la  terre  a  un 
auterpur  terme  des  ans^  per  force  de 
qiid  le  lessee  en  eit  possession^  en  quel 
possession  le  tenant  en  taile  per  so  nfait 
rdessa  tout  le  droit  que  il  avait  en 
mesme  le  terre^  a  aver  et  tener  a  le 
lissée  et  a  sesheires  a  touts  jours;  ceo 
n^est  pas  diseontinuanccy  mes  après  le 
ieeease  le  tenant  en  taHe^  son  issue 
poit  Men  enter ^  pur  ceo  que  per  tiel 
rdease  riens  passa  forsque  pur  terme 
ie*  la  vie  dele  tenant  en  le  taile. 


ALSO,  if  tenant  in  tarle  of  eer- 
taine  land  lettcth  the  same  land 
to  another  for  terme  of  yeares,  by 
force  whereof  the  lessee  hath  thereof 
possession,  in  whose  possession  the 
tenant  in  tayle  by  his  deed  releaseth 
all  the  right  that  he  hath  in  the  same 
land,  to  have  and  to  hold  to  the  lessee 
and  to  his  heires  for  ever;  this  is  no 
discontinuance,  but  after  the  decease 
of  the  tenant  in  tayle,  his  issue  may 
well  enter,  because  by  such  release 
nothing  passeth  but  for  terme  of  the 
life  of  the  tenant  in  tayle. 


"  f^'^R  per  tiel  reieaM  riena  fiaêêtL*'    Here  is  one  of  the  maximes 
of  the  common  law  rehearsed  by  our  author,  whereof  he  doth 
put  divers  examples  hereafter. 


Sect.  607. 


(9  Rep.  85.  h.) 


TC^^  mesme  le  manner  est^  si  le  te- 
JlJ  nant  en  le  taile  confirma  V estate 
^  le^^ee  pur  terme  des  ans^  a  aver  et 
tener  a  luy  et  a  ses  heires^  ceo  n^est  pas 
diseantinuance^  pur  ceo  que  riens 
passa  per  tiel  confirmation /arsque 
Vestate  que  le  tenant  en  )e  taile  avait 
pur  terme  de  sa  vie^  dt. 


IN  the  same  manner  it  is,  if  the 
tenant  in  tayle  confirme  the  estate 
of  the  lessee  for  yeares,  to  have  and 
to  hold  to  him  and  to  his  heires, 
this  is  no  discontinuance,  for  t^hat 
nothing  passeth  by  such  confirma- 
tion but  the  estate  which  the  tenant 
in  tayle  hath  for  terme  of  his  life,  &c. 


*  ill— ton,  L.  and  M.  and  Roh. 


Lib.  3.   Cap.  11.         Of  Diacontinuancc  Sect.  608,  609. 

(Aat.  SMO  <«  Tf^/^JV*^  /ka««i  fier  tul  confirmation.**   Here  is  a&cdier  of  the 

J\  maximes  of  the  common  law  rehearsed  by  our  author, 
whereof  he  putteth  examples  hereafter. 

More  shall  be  said  hereof  m  the  next  Section  following. 


Sect.( 

JTJB^f,  9i  tenant  en  taile  après 
tid  leas  granta  le  reversion  enfu 
per  son  fait  a  auter^  et  voile  que  après 
le  (f  rme  £ttf ,  que  mesme  le  terre  re- 
maindrott  a  le  grantee  et  a  ses  heires 
a  touts  jours^  et  le  tenant  a  terme 
ffans  attuma^  ceo  n^est  pas  diseou' 
tinuanee.  Car  tiels  choses  queux  pas^ 
sont  en  tiels  cases  de  tenant  en  le  taile 
tantsolement  per  voy  de  graunt^  ou 
per  confirmation^  ou  per  tiel  relea^Cy 
rien  poit  passer  pur  faire  estate  a 
eeluy  a  que  tiel  graunt^  ou  confirma- 
tiouj  ou  release^  est  fait^  forsque  ceo 
que  le  tenant  en  taile  poit  '  droitureU 
ment  faire,  *  et  ceo  n'est  forsque  pur 
teinnedesaviey&c. 


A LSO^f  tenant  in  taile  after  sveh 
lease  grant  the  reversion  in  fee 
by  his  deed  to  another,  r«qn  «  1 
and  willeth  that  after  the  L*^^^-  *-J 
terme  ended,  that  the  same  land 
shall  remaine  to  the  grantee  and  his 
heires  for  ever,  and  the  tenant  for 
yeares  attome,  this  is  no  discon- 
tinuance. For  such  things  "which 
passe  in  such  cases  of  tenant  in  taile 
only  by  way  of  grant,  or  by  confir- 
mation, or  by  such  release,  nothing 
can  passe  to  make  an  estate  to  him 
to  whom  such  grant,  or  confirmation, 
or  release,  is  made,  but  that  which 
the  tenant  in  taile  may  rightfully 
make,  and  this  is  but  for  terme  of 
his  life,  &c. 


(^^^  Sect.  609. 

CAR  si  jeo  lessa  terre  a  un  horns  T?  OR  if  I  lett  'land  to  a  man  for 

pur  terme  de  sa  vie^  &c.  et  le  te-  1?  terme  of  his  life,  &c.  and  the 

nant  a  terms  de  vie  lesse  mesme  la  tenant  for  life  letteth  the  same  land 

terre  a  un  auter  pur  terme  des  anSy  to  another  for  terme  of  years,  &c. 

0c.  et  pitis  mon  tenant  a  tehne  de  vie  and  after  my  tenant  for  life  grant 

graunta  le  reversion  a  un  auter  en  fee^  the  reversion  to  another  in  fee, 

et  le  tenant  a  terme  des  ans  attmrna^  and  the  tenant  for  yearcs  attorne, 

en  cest  case  le  grantee  f  n*ad  en  le  in  this  case  the  grantee  hath  in  the 

franlctenement  forsque  ^  estate  pur  freehold  but  an  estate  for  terme  of 

terms  de  vie  son  grauntor^  &c.  et  jeo  the  life  of  his  grantor,  &c.  and  I 

que  suis  en  le  reversion  de  fee  simple,  which  am  in  the  reversion  of  the  fee 

ne  puisse  enter  perforce  de  eel  grant  simple  may  not  enter  by  force  of 

del  rerersion  fait  per  mon  tenant  a  this  grant  of  the  reversion  made  by 

term  de  r/f,  pur  ceo  que  per  tiel  grant  my  tenant  for  life,  for  that  by  such 

mon  reversion  n*est  pas  discontinue^  grant  my  reversion  is  not  disoon- 

mes  tout  tempi^  demurt  a  mot/,  sicome  tinned,  but  alwayes  romaines  unto 

il  fuit  aderantj  nient  obstant  tiel  me,  as  k  was  before,  notwithstand- 

i^rant  del  revaition fait  al  grantee,  a  ing  such  gi*ant  of  the  reversion  j 

Uy  tt  a  ses  Itnres,  iic.  pur  ceo  que  made  to  the  gra:>ice,  to  him  and  to  i 

riens  his 

•  et  ce§  n'e#?— «/,  L.  and  M.  and  t  «'û^*—*"'*,     and  M.  and  RnJi. 

1^^»  i  estait  not  in  L.  and  M.  nor  Hoh. 


Lib.  s. 


Of  Discondnumce. 


Sect.  610,  611. 


riens  fOSsa  per  force  de  tie  I  grants 
fmfue  estate  que  le  grantor  aooUy 
0e. 


his  heires,  &c.  because  nothing 
passed  by  force  of  such  grant,  but 
the  estate  which  the  grantor  hath. 


[mb-]  Sect.  610-  (M^^m^ 

ITUf  thesme  U  maner  est^sile  tenant  TN  the  same  manner  is  H,  If  tenant 

JlJ  a  {erne  de  vie  per  son  fait  con*  JL  fbr  terme  of  life  by  his  deed  oon- 

firm  VestaU  son  lessee  pur  terme  des  firme  the  estate  of  his  lessee  for 

OM,  a  aver  et  tener  a  lug  et  a  ses  yeares,  to  hare  and  to  hold  to  h  m 

kon»,  ou  rdessa  a  son  lessee  et  a  ses  and  his  heires,  or  release  to  his  lessee 

hàreSy  mcore  le  lessee  a  terme  d*ans  and  his  heires,  yet  the  lessee  for 

a'ad  istateforsque  pur  terme  devUde  yeares  hath  an  estate  butfor  terme  of 

k  temmt  a  terme  devie^  &e.  the  life  of  the  tenant  for  life,  &o. 

£^AR  tielB  choses  que  fiassont  en  tieU  canes  de  tenant  en  le  tailCy 
%J  b'c."  Here  is  rehearsed  another  ancient  maxime  of  the  com- 
moD  law  touching  grants  ;  and  hereby  it  appeareth  that  a  feoff- 
ment in  fee  (albeit  it  be  by  parol)  is  of  a  greater  operation  and 
estimation  in  law,  than  a  grant  of  a  reversion  by  deed,  though  it 
be  mrolled,  and  attomement  of  the  lessee  for  yeares  of  a  release, 
or  a  confirmation  by  deed,  for  the  x^asons  aforesaid.  And  this  is 
manifested  by  the  examples  which  our  author  here  in  these  three 
Sections  putteth. 


Sect,  611. 


IL/f^S  autermentest  quant  tenant 
wfJL  a  terme  de  vie  fait  un  feoffment 
^/^,  car  per  iAd  feoffment  le  fee 
«fmpfe  passa.  Car  tenant  a  terme 
fans  poit  faire  feoffment  enfee^  et 
per  sonfeoffment  le  fee  simplepassera^ 
it  uneore  un^avoit  al  temps  del  feoff- 
vient  fait  forsque  estate  pur  terme 
fans^  &e. 


BUT  otherwise  it  is  when  tenant 
for  life  maketh  a  feoffment  in 
fee,  for  by  such  a  feoffment  the  fee 
simple  passeth.  For  tenant  for  years 
may  make  a  feoffbient  in  fee,  and 
by  his  feoffment  the  fee  simple  shall 
passe,  and  yet  he  had  at  the  time  of 
the  feoffment  made  but  an  estate  for 
terme  of  yeares,  &c.  (1) 


^^TTj^ORSQUE  estate  ftur  terme  d'ans,  istc.'*  Here  it  is  im- 
-jI7  plied,  that  albeit  the  feoflfment  made  by  lessee  for  yeares 
be  a  feoffment  between  the  feoffor  and  feoflee,  and  that  by  this 
iMffment  the  fee  simple  passeth  by  force  of  the  livery,  yet  is  it  a 
disseiûn  to  the  lessor.  And  here  it  is  worthy  to  be  observed,  that 
our  author  saith,  that  tenant  for  terme  of  yeares  may  make  a  feoff- 
ment ;  whereupon  it  followeth,  that  the  feoffor  may  thereunto  an- 
nex a  warrantie,  whereupon  the  feoffee  may  vouch  him  :  but  of  this 
you  shall  reade  more  in  the  Chapter  of  Warranties,  Sect  698. 


(1)  [See  Note  S84] 


[330.  b.] 
(1)  [Sec  Note  285.] 


Sect^ 


Lib.  5.   Cap.  11.        Of  Discontinuance. 


Sect.  612,  613, 


J'TEJUj  ri  tenant  en  le  taiU  granta 
son  tern  a  un  auterpur  terme  de 
vie  de  même  le  tenant  en  tailtj  et 
Itérer  a  luy  seisin,  &e.  et  après  per  son 
fait  ilrdessa  a  le  tenant  et  a  sesheires 
tout  le  droit  que  il  avoyt  en  mesme  la 
terre;  en  eest  cas  Vestale  del  tenant 
ée  la  terre  n^est  pas  enlarge  perforce 
de  tid  réleas,  pur  ceo  que  quant  le 
tenant  moit  Vestate  en  le  terre  pur 
terme  de  vie  de  le  tenant  en  le  taile^ 
donque  Uavoit  tout  le  droit  que  le 
tenant  en  le  taile  puissoit  droitureU 
ment  granter  ou  relesser  :  *  issint  que 
per  tiel  releas  nul  droit  passa,  entant 
que  son  droit  fuit  aie  adevant. 


.  612. 

ALSO,  if  tenant  in  taile^grant  h\s 
land  to  another  for  terme  of  the 
life  of  the  said  tenant  in  tai)é,  and 
deliver  to  him  seisin,  &c.  aiid  after 
by  his  deed  hee  releaseth  io  the  te- 
nant andtohisheiresalltbepAQi  ^ -I 
right  which  hee  hath  in  theL^^^^^-a-J 
same  land;  in  this  easé  the  estate  of 
the  tenant  of  thelandisnotenlamd 
by  force  of  sueh  release,  for  that 
when  the  tenant  had  the  estate  in 
the  land  for  terme  of  the  life  of  the 
tenant  in  taile,  hee  had  then  all  the 
right  which  tenant  in  taile  eouid 
rightfully  grant  or  release  :  so  as  by 
this  release  no  right  passeth,  inas. 
much  as  his  right  was  gone  before. 


Sect.  613. 


JTEM,  si  tenant  en  U  taile  per 
sonf ait  grant  a  un  outer  tout  son 
estate  que  U  aroit  en  les  tenements  a 
luy  taileSj  a  aver  et  tenrr  tout  son 
estate  al  auter^  et  a  ses  heires  a  touts 
jours,  et  delwera  a  luy  seisin  accor- 
dant ;  en  cest  cos  le  tenant  a  que  Va- 
lienatton  fuit  fait,  n*ad  auter  estate 
forsque  pur  terme  de  vie  del  tenant 
en  taile.  Et  issint  il  poit  bien  estre 
prove,  que  le  tenant  en  taile  ne  poit 
pasgraunterne  aliéner,  ne  faire  ascun 
droiturel  estate  de^franktenement  a 
auter  person,for8que  pur  terme  de  sa 
vie  demesne,  &c. 


ALSO,  if  tenant  in  taile  by  his 
deed  grant  to  another  all  his 
estate  which  hee  hath  in  the  tene- 
ments to  him  entailed,  to  have  and 
to  hold  all  his  estate  to  the  other, 
and  to  his  heires  for  ever,  and  deli- 
ver to  him  seisin  accot*dingly;  ia 
this  case  the  tenant  to  whom  the 
alienation  was  made  hath  no  other 
estate  but  for  terme  of  the  life  of 
tenant  in  taile.  And  so  it  may  bee 
well  proved  that  tenant  in  taile  can- 
not grant  nor  alien,  nor  make  any 
rightfull  estate  of  freehold  to  another 
person,  but  for  terme  of  his  owne 
life  only,  &c.  (1) 


(Tom  342.1». 
Ant.  963.  b.) 


IS  R.  7. 10.  a. 

BroolBe* 

BekMe95. 


THE  meaning  of  Littleton  m  both  these  cases,  in  this  and  in  the 
Section  next  preceding  is,  that  having  regard  to  the  issue  in 
taile,  and  to  them  in  reversion  or  remainder,  tenant  in  taile  cannot 
lawfully  make  a  greater  estate  than  for  terme  of  his  life  ;  and 
therefore  this  release  or  grant  is  no  discontinuance.  But  in  regard 
of  himselfe,  this  release  or  grant  leaveth  no  reversion  in  him,  but 
puts  the  same  in  abeiance,  so  as  after  this  release  or  grant  ftiade  he 
shall  not  have  any  action  of  waste,  £cc. 

^  «»  Grani 

Uc.  added  L.  and  M.  and  Roh.  (1)  [See  Note  286.] 


Lib.  3. 


Of  Discontinuance. 


Sect  614. 


"  Grant  tout  son  eêtate.**  Vid,  Sect.  650.  Action  of  waste,  &c 
there  is  implied  that  he  shall  not  enter  for  a  forfeiture*  if  after  the 
release  or  grant  the  lessee  maketh  a  feoffinent  in  fee. 


Sect  614. 


CIJB  9i  jeo  done  terre  a  un  home 
en  faile,  savant  le  reversion  a  moy, 
et  fuis  U  tenant  en  le  taile  enfeoffa 
im  auter  en  fee^  le  feoffee  n'ad  pas 
iroUurel  estate  en  les  tenements  fur 
ieux  causes.  Vn  est^  pur  ceo  que  per 
tid feoffment  ma  reversion  est  discon" 
tinue,  Te  quel  est  a  tort  fait^  et  nemy 
a  droit  fait.  Vn  auter  cause  est^  si 
k  tenant  en  taile  morustj  et  son  issue 
mst  brirfe  de  formedon  envers  le 
fcoffu^  le  brirfe  dirra,  et  auxy  le 
county  &c.  que  le  feoffee  atort  luy  de- 
foree^&e.  Ergo  a  tort  luy  drforce, 
&e.  il  n*ad  pas  droUurel  estate. 


FOR  if  I  give  land  to  a  man  in 
taile,  saving  the  reversion  to  my 
selfe,  and  after  the  tenant  in  taile 
enfeoifelh  another  in  fee,  the  feoffee 
hath  no  rightfuU  estate  in  the  tene- 
ments for  ivfo  eauses.  One  is,  for 
that  by  such  feoffment  my  reversion 
is  discontinued,  the  which  is  a  wrong 
and  not  a  rightfull  act  Another 
cause  is,  if  the  tenant  in  taile  dieth, 
and  his  issue  bring  a  writ  otformedon 
against  the  feoffee,  the  writ  and  also 
the  deelaration  shall  say,  &c.  that 
the  feoffee  by  wrons  him  deforces, 
&€.  Ergo  if  he  deforeeth  him  by 
wrong,  he  hath  no  right  estate. 


HERE  LdttUton  proveth,  that  the  feoSee  of  tenant  in  taile  hath 
no  rightfull  estate,  having  respect  to  two  persons  ;  the  one  is   (f.  n.  b.  aii. 
TAqi    u  -I  donor,  whose  reversion  is  divested  and  displaced  ;  ^ 

[oôl.  D,  J  ^Q^j      other  to  the  issue  in  taile,  who  is  driven  to  his  ac- 
^    tion  to  recover  his  right. 


"  A  tort  luy  deforced*  [n]  De/orciare  is  a  word  of  art,  and  can- 
not be  expressed  by  any  other  word  ;  for  it  signifieth,  to  with  hold 
lands  or  tenements  from  the  right,  owner  ;  in  which  case  either  the 
entrie  of  the  right  owner  is  taken  away,  or  the  deforceor  holdeth  it 
aofast,  as  the  right  owner  is  driven  to  his  reall  firtecifie,  wherein  it 
is  said,  und^  A,  eum  ivjustè  de  fore  eat  ^  or  the  deforceor  so  disturbeth 
the  right  owner,  as  he  cannot  ei.joy  his  owne  :  and  therefore  it  is  said. 
Per  hoeautem  quoddicitur  in  brevi  ultimo  /iraêentationiê  dèfor* 
ceant^  videtur  guibusdam  quèd  guerena  innuat  fier  hoc  gudd  d-  for-- 
ceam  tit  in  êeiainâ^  $icut  in  brevi  de  recto^  9ed  reverâ  non  ent  ita,  ted 
iotit  de/orceat  gui  fioaseasorem  uti  aeiaina  non  fiemtiaerit  omnino  vel 
ndnàa  commodè  imfiediat  fir€aentando^  a/ifieilandot  imfietrando^  ae^ 
cundum  guod  diciturdediaaeidtore^  aatiafacit  diaaeiainam,guiutinon 
pendait  fioaaeaaor em  vel  minha  commodè  licet  omninà  non  exfieUatJn 
this  case  that  Littleton  putteth,  the  discontinuee  being  in  by  wrong,  is 
DO  disseisor,  abator,  or  intrudor,  but  a  deforceor;  and  hereof  commeth 
Deforcement,  and  thus  did  antiquitie  describe  it:  [o]  Deforcement^ 
come  at  aacun  enter  en  auter  tenement  tant  come  leverayaeignior  eat 
^Imorket^ouailora^et  retome,etne  fioet  aver  entre  eina  eat  celuy  de- 
fine  et  debotue.  And  for  that  at  the  first  the  withholding  was  with 
vnlence  and  force,  it  was  called  a  deforcement  of  the  lands  or  tene- 
ments ;  but  now  it  is  generally  extended  to  all  kinde  of  wrongfull 

withholding 


riilBBieclî.4. 
M.S38;  Flet. 
12».  I.  dtp.  11. 


Bract.  CeFkt. 


C«]Mir.«ipé8. 

•LCt  U. 

siiMuasD.) 


Lib.  3.    Cap.  11-      Of  Discontinuancew  Sect  615—617. 


withhfllding  of  lands  or  tenements  from  the  right  owner.  There  is 
a  writ  called  a  ptdd  ei  d^forceat^  and  lieth  where  tenant  in  taile, 
or  tenant  for  life,  loseth  hf  default,  by  the  statute  he  shaU  have  a 
qudd  ei  dejorceat  against  the  recoveror,  and  yet  he  commeth  in  by 
course  of  law  (1). 


Sect  615. 

/TEJir^nlcmMtlleMf  aiinkMC  A  L80,  if  land  bee  let  to  a  man 

jnir  tcme  ét  m  vie,  U  remainier  a  J\fwterme  of  hialife,  the  remidD- 

unoMUr  em  U  toile,  si  cehiy  en  le  re-  der  to  another  in  taile,  if  he  in  the 

màmâer  voile  grawmUrwm  remainier  remainder  will  grant  his  remûnder 

a  «n  outer  en/ee per  sanfaUjei  lete-  to  another  in  fee  by  his  deed,  and 

nant  a  terme  de  vieattumoy  oeon'est  the tenaunt  forliJfe  attome,  tfaisisno 

pas  âiêeaiUimianee  de  le  remottider*.  diseontinnanee  of  the  remainder. 


Sect  616.  [322.  a.] 


JTBM^  si  home  ad  rent  service  on  A  LSO,  if  a  man  hath  a  rent  ser- 
rent ehoTgt  en  f  aâe,  et  tl  gratmta  J\.  vice  or  rent  charge  in  taile,  and 
le  dit  rent  a  m  outer  en  fet^  et  le  bee  grant  the  sayd  rent  to  anoither 
tenaunt  ottoma,  f  ceo  n^est  fas  dis-  in  fee,  and  the  tenaunt  attome,  this 
eanlinuanee^  &c.  is  no  discontinuance,  &c. 


Sect  617. 

J TEM^  si  home  soit  tenant  en  \  L80,  if  a  man  bee  tenaunt  in 

taile  de  un  advoweon  en  grosse^ou  Jl\  taile  of  an  advowson  in  grosse,  or 

de  un  common  en  grosse^  s^il  per  son  of  a  common  in  grosse,  if  he  by  his 

^ait  voile  graunt  Vadvowson  on  le  deed  will  graunt  the  advowson  or 

eommon  a  un  outer  en  /ee,  eeo  n*est  common  to  another  in  fee,  this  is  no 

pas  diseoniinuanee;  ear  en  tidx  eases  discontinuance  ;  for  in  sueh  eases  the 

les  grantees  n'ont  estateforèque  pur  grauntees  have  no  estate  but  for 

terme  dt  vie  dele  tenant  en  taile  que  terme  of  the  life  of  tenant  in  taile 

fist  le  gronty  &c.  that  made  the  grant,  he. 

BY  the  cases  in  these  three  Sections  it  appeareth,  that  if  a  re- 
mainder or  a  rent  service,  or  a  rent  charge,  or  an  advowson, 
or  a  common,  or  any  other  inheritance  that  lieth  in  grant,  be 
granted  by  tenant  m  taile,  it  is  no  discontinuance,  as  formerly  hath 
been  said. 

Note,  here  is  an  advowson  named  by  Littleton^  as  a  dung 
that  lieth  in  grant,  and  passeth  not  by  liverie  of  seisin. 


•  ^c.  added  L.  and  M.  and  Roh.  f  Uc.  added  L.  and  M.  and  Boh. 
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(1^    [See  Note  286,»] 


Lib.  3. 


Ot  Discontinuance. 


Sect.  618. 


Sect.  618. 


ET  nota^  que  de  tiels  choses  que 
passant  per  voy  de  graunt^  per 
fait  fait  en  pays^  f  et  sans  Ircery^  la 
tid  graunt  ne  fait  pas  discontinu- 
anee^  come  en  Us  cases  avan-dits,  ^ 
et  en  auter  cases  semblahles^  &c.  \\  Kt 
eoment  que  tiels  choses  sont  graunts 
enfee^  per  fine  letne  en  le  court  le 
roy,  (3c.  uncore  ceo  ne  fait  disconti" 
nuanetj  &c. 


AND  note,  that  of  such  things  as 
passe  by  way  of  grant,  by  deed 
made  in  the  count  rie,  and  witliout 
livery,*  there  such  grant  niaketh  no 
discontinuance,  as  in  the  cases 
aforesayd,  and  in  other  like  cases, 
&c.  And  albeit  such  things  bee 
graunted  in  fee,  by  fine  levied  in  (he 
king^s  court,  &c.  yet  this  maketh 
not  a  discontinuance,  &o. 


HKRE  is  the  generall  reason  yeelded  of  the  precedent  cases  and 
the  like  ;  for  that  it  is  a  maxime  in  law,  that  a  grant  [cQ  by 
deed  of  sach  things  as  doe  lie  in  grant,  and  not  in  liverie  of  seisin, 
doc  worke  no  discontinuance  (1).  But  the  particular  reason  is, 
for  that  of  such  things  the  grant  of  tenant  in  taile  worke th  no  wrong, 
cither  to  the  issue  in  taile,  or  to  him  in  reversion  or  remainder  ; 
lor  nothing  doth  passe  but  onely  during  the  life  of  tenant  in  taile, 
which  is  lawful!,  and  every  discontinuance  worketh  a  wrong,  as  hath 
beene  said. 

ranc}  u  T  If  tenant  in  taile  of  a  rent  service,  &c.  or  of  a  re- 

L***^  D.J  version,  or  remainder  in  taile,  &c.  grant  the  same  in  fee 
with  warrantie,  and  leaveth  assets  in  fee  simple,  and  dieth,  this  is 
neither  barre  nor  discontinuance  to  the  issue  in  taile  ;  but  he  may 
distrame  for  the  rent  or  service,  or  enter  into  the  land  after  the  de- 
cease of  tenant  for  life*  But  if  the  issue  bringeth  a  formedon  in  the 
discender,  and  admit  himselfe  out  of  possession,  then  he  shall  be 
barred  by  the  warrantie  and  assets^ 

[r]  Tenant  in  taile  of  a  rent  disseiseth  the  tenant  of  the  land,  and 
maketh  a  feofiment  in  fee  with  warrantie  and  dieth,  this  is  no  dis- 
continuance of  the  rent,  but  the  issue  may  distreyne  for  the  same  ; 
and  albeit  the  warrantie  extend  to  the  rent,  yet  by  the  rule  of  Lit- 
tleton it  lieth  not  in  discontinuance  ;  and  where  the  thing  doth  lie  in 
liverie,  as  lands  and  tenements,  yet  if  to  the  conveyance  of  the  free- 
hold or  inheritance  no  liverie  of  seisin  is  requisite,  it  worketh  no  dis- 
continuance. [«]  As  if  tenant  in  taile  exchange  lands,  6cc.  or  if  the 
king  being  tenant  in  taile,  grant  by  his  letters  patents  the  lands  in 
fecy  there  is  no  discontinuance  wrought. 

**  Per  fine,**  Of  a  thing  that  lieth  in  grant,  though  it  be  granted 
by  fine,-  yet  it  worketh  no  discontinuance  ;  and  this  is  regularly 


{d}  6  E.  S.  S6. 
32E.3.Ducoat.3. 
33  Am.  8. 

4  H.  7.  17. 
SI  H.  7. 43. 
15  H.  7. 19. 
S1H.A.  5i,53. 

5  E.  4.  3. 
SI  E.  4.  5. 
38R.S.DiaeOD.56. 
38  H.8.Di3Con.35. 
Brooke. 

19  E.  3.  Bre.4a8. 
PI  Com.  435. 
18  Ajs.  p.  S. 
[ç]  33  E.  3. 
Forqied.  47.  - 
13  H.  7.  W. 
36  Ass.  8. 
4  H.  7.  17. 
(3  Rep.  84,  85. 
9  &ep.  51.  a.) 


Crl3H.7.18. 

Ofo.  634.) 

0  E.4  28. 

(1  Roll.  Abr.63S. 

Sir  Edward  "Sejw 

mourns  case. 

10  R«p.  95.) 


C«]  38  H.  8. 
Paten.  Br.  lOU 
PL  Com.  333. 
Li.  1.  r.  30. 
Alton  Wood's  cate» 
(Ant.  351.  b.) 
48  B.  3. 33. 
(8  SU.  050 


true. 
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t  ef  font  fiveiys  la^clcu,  UaiidM.and  t  en->-ou,  L.  and  M.  and  Roh. 
RoIl  I  Et  not  in  L.  and  M.  nor  Roh. 

(1)  [Sec  Note  2f7.3 
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Lib.  S.    Cup.  11. 


Of  Discantinuanee. 


Sect  619»  620. 


miss.  4.  tic  If  tenant  in  taile  make  a  lease  for  yeares  of  lands*  and  after 

6H.M,57.  levie  a  fine,  this  is  a  discontinuance  ;  for  a  fine  is  a  feoffinent  of  re* 

iSSttL^M  ^ord^  and  th*  freehold  passeth.  But  if  tenant  in  taile  maketh  a 
iSid.'v.)  lease  fen*  his  owne  life,  and  after  levie  a  fine,  this  is  no  discontinu- 

ance, because  the  reversion  expectant  upon  a  state  of  freehold  which 
licth  ODcly  in  grant  passeth  thereby  (1). 


Sect.  619. 


[f  ^I^TOTA,  $i  jeo  done  terre  a  un 
i]N  auter  en  taiUy  et  il  lessa  mes- 
me  la  terre  a  un  auter  pur  terme 
d^ane^  et  puis  le  lessor  graunta  le  re- 
version a  nn  auter  enfee,  et  U  tenant 
a  terme  i*ans  attuma  al  grantee^  et 
le  terme  est  expire  durant  la  vie  le 
tenant  en  taile,  per  que  le  grantu 
enter,  el  puis  le  tenant  en  taUe  ad 
issue  et  deme;  en  ceo  ease  eeo  n'est 
iiseontinuance,  mait  obstant  que  le 
grant  soil  execute  en  la  vie  le  te* 
naunt  en  taile,  pur  ceo  que  al  temps 
de  lease  fait  a  terme  d^ans,  nul  novel 
Jee  simplefuit  reserve  en  le  lessor,  eins 
le  reversion  demurt  a  luy  en  tayle,  si- 
€ome  il  fuit  decant  le  lease  fait**li 


NOTE,  if  I  give  land  to  another 
in  taile,  and  hee  letteth  the 
same  land  to  another  for  terme  of 
yeares,  and  after  the  lessor  grannt- 
eth  the  reversion  to  another  in  fee, 
and  the  tenant  for  yeares  attome  to 
the  grantee,  and  the  terme  expireth 
during  the  life  of  the  tenant  in  tayle, 
by  which  the  grauqtee  enter,  and 
after  the  tenant  in  taile  hath  issue 
and  die  :  in  this  ease  this  is  no  dis- 
continuance,  notwithstanding  the 
grant  be  executed  in  the  life  of  the 
tenant  in  taile,  for  that  at  the  time 
of  the  lease  made  for  yearns,  no  new 
fee  simple  was  reserved  in  thé  les- 
sor, but  the  reversion  remained  to 
him  in  taile,  as  it  was  before  the 
lease  made. 


^nntilS  is  added  to  Littlttens  and  not  in  the  oinginall,  and  therc- 
X    iSore  I  purposely  omit  it:  yet  is  the  ease  good  in  law,  becaase 
neither  the  lease  for  ^'eareï,  nor  the  grant  of  the  reversion,  divcsteth 
tiiy  catatei 


a.] 


^  lïM'^^  ^  ^  ^^^^  ^        f^^^  ^^^^  tenant  in  taile  makes 

m  fJL  teas  a  terme  de  vie  le  lessee,  &c.   J3  lease  for  terme  of  the  life  of  the 

lessee,  &c.  in  this  case  tlie  tenant  in 
tayle  hath  made  a  new  reversion  of 
the  fee  simple  in  him  ;  because  when 
hee  made  the  lease  for  life,  &e.  he 
discontinued 


en  cest  cane  h  tenant  en  le  tayle  ad'^ 
fait  un  novel  reversion  de  ||  fee  sim- 
ple en  luy  ;  pur  eeo,  que  quant  il  fist 
leas  pur  terme  de  vit,  &c.  il  discon- 

tinua 


t  Mta^tem,  L.  and  M.  and  Roh.  Ko 
part  of  these  Sections  within  crotchets  is  in 
L.  and  M.  and  Roh. 

4-  In  L.  and  M.  and  MSB.  this  Section  be- 
gins thus  :  Si  jto  done  terre  a  un  auter  en  lô 


tait,  et  il  Una  metme  la  terre  a  wt  auter  pur 
terme  de  me,  £^c. 
I  en  added  L.  and  M. 
de-^^tn,  L.  and  M.. 


(1)  [See  Note  288  ] 


Lik  3. 


Of  Discontinuance^ 


Sççt.  620. 


tmua  Uiaile  &c.  fer  farce  de  mesme 
le  ieas^  et  auxy  it  discontmuu  ma  re- 
T^sion,  &à.  El  il  cortent  que  la 
rercersion  de  fee  simple  soil  en  ascun 
person  en  Ikl  cas  :  et  U  ne  poit  estre 
en  moy  que  sue  donor^  entant  que 
mon  reversion  est  discontinue  ;  ergo 
il  covient  que  la  reversion  de  fee  sod 
en  le  tenant  en  le  taile^  que  discon- 
tinua ma  reversion  per  tiel  leas^  &c. 
Et  si  en  cest  ease  ie  tenant  en  le  taite 
graunta  per  son  fait  cest  reversion  en 
fee  a  un  aufer,  it  le  tenant  a  terme  de 
vie  uttuma^  &c.  et  puis  le  tenant  a 
terme  de  vie  morusty  vivant  le  tenant 
en  le  taUe,  et  le  grantee  de  le  rever- 
9Um  entra,  &e,  en  la  vie  le  tenant  en 
le  taiUy  danques  ceo  est  un  disconti- 
nuaneeenfee;  et  si  après  le  tenant  en 
Utaile  morust^sonissue  ne  poit  enter ^ 
mes  est  mis  a  son  hrùfe  de  Ibrmedon. 
EU  la  cause  est^  pur  ceo  que  cestuy  que 
avoit  le  grant  de  tiel  rerersion  en  fee 
simple^  avoit  le  seisin  et  execution  de 
mesftus  les  terres  ou  tenements^  d^aver 
a  luy  et  a  ses  heires  en  son  demesne 
come  de  feCy  en  la  vie  le  tenant  en 
taite.  ♦  [jEt  ceo  est  perforée  de  grant 
de  mesme  le  tenant  en  taile^ 


discontinned  the  tayle,  &e«  hj  force 
of  the  same  lease,  and  also  hee  dis- 
continued my  reversion,  &c.  And 
it  behovcth  that  the  reversion  of  the 
fee  simple  be  ih  some  person  in  such 
case  :  and  it  cannot  be  in  me  which 
am  the  donor,  inasmuch  as  my  re- 
version is  discontinued  ;  ergo  the  re-* 
version  of  the  fee  ought  to  be  in  the 
tenant  in  tayle,  who  discontinued 
my  reversion  by  lease,  &c.  And  If 
in  this  case  the  tenant  in  tayle  grant 
by  his  deed  this  reversion  in  féfe  to 
another,  and  the  tenant  for  life  at- 
torne,  ècc.  and  after  the  tetiant  for 
life  dieth,  living  the  tenant  in  taile, 
and  the  grantee  of  the  reversion 
enter,  &c.  in  the  life  of  the  tenant  in 
taile,  then  this  is  a  discontinuance  in 
fee;  and  if  after  the  tenant  in  tayle 
dieth,  his  issue  may  not  enter,  but  is 
put  to  his  writ  of^ormcdon.  And  the 
cause  is,  for  that  he  which  hath  the 
gi*ant  of  such  reversion  in  fee  sim- 
ple, hath  the  seisin  and  execution  of 
the  same  lands  or  tenements, to  have 
to  him  and  to  his  heires  in  his  de- 
mesne as  of  fee,  in  the  life  of  the 
tenant  in  taile.  Ajid  this  is  by  force 
of  the  gt*ant  of  the  said  tenant  in 
tayle. 


iUJR  terme  de  vie  del  leasee^  ^cJ 
terme  of  another  man's  life  (1). 


Here  is  implied,  or  for 


(1  RoU.  633.) 


15  R.  4.  tit. 
Discont*  SO. 


**  JSTovel  reversion  de  fee  aimfile^*  Which  must  bee  understood 
of  a  fee  simple  determinable  upon  the  life  of  the  lessee,  which  our 
author  here  calleth  a  fee  simple  ;  for  if  the  lessee  dieth  the  donee 
is  tenant  in  taile  againe,  as  hee  was  before  :  and  that  is  the  reason 
that  if  in  that  case  hee  granteth  over  the  reversion  and  dicth  ;  and  (Cr^  Cv.  X55.) 
after  the  death  of  tenant  in  taile  the  lessee  dieth  ;  the  entry  of 
the  issue  is  lawfull,  because  by  the  death  of  the  lessee  the  disconti- 
nuance is  determined  ;  and  consequently  the  grant  made  of  the  re« 
version  gained  upon  that  discontinuance  is  void  also^ 

If  tenant  in  taile  maketh  a  lease  for  three  lives  according  to  the 
statute  of  33  H,  8.  that  is  no  discontinuance  of  the  estate  taile  or 
of  the  reversion,  because  it  is  authorised  by  act  of  parliament, 
whereunto  every  manin  judgement  of  law  is  partie^ 

And 


%  Im  tailêg  Ue,  per  force  dé  tneame  le  leae,  ^  No  part  of  tliis  or  of  the  foUovino^ 
«t  auxjf  U  difcorUtnuog  not  in  U  and  M.  nor  Section  within  crotchets  is  in  L.  'and  M.and 
Boh.        '  Hob. 


(1)  tiScc  Jfote  289-3 


Lab.  3.   Cap.  11.        Of  Discontinuance.  SecL  620. 

And  7et  in  some  cases  the  freehold  mzj  be  diaccntniaed  and  not 
it 'am.^  ^  ^  ^  reversion,  [u]  As  if  the  husband  and  wife  make  a  lease  &r 
It  E.  9.  M.  life  by  deed  (3)  of  the  wife's  land,  reserving  a  rent,  the  husband 
stH.0.  34.  éïeth  ;  this  wasa  discootinuance  at  the  common  law  fior  life  ;  and 

(SBcfbTi.)  yet  the  reversion  was  not  discootinued,  but  remained  in  the  wife. 

Otherwise  it  is  if  the  husband  had  made  the  lease  alone.^333.  b.j 

*J  5;  ^  2"  Et  pulM  U  tenant  a  terme  de  vit  montât ^  \Sc**    The  like  law  it 

Wupt  Jt.  is  if  the  tenant  for  life  surrender  to  the  grantee,  or  if  the  grantee 

reco\'er  in  an  action  of  waste,  or  enter  for  the  forfi^ture. 

M  B.  s.  Avfnt  9emn  et  executitm.**    And  here  it  is  to  be  observed,  that 

when  the  reversion  in  this  case  is  executed  in  the  life  of  tenant  in 
Ei.tt.c«Bir.SL  taile,  it  is  equivalent  in  judgement  of  law  to  a  feoffinent  in  fee,  for 
»  R.VibbcaBt.  ^tiXit  for  life  passed  by  livery. 

«0. 

a4A«.6.PL4.  StA«6.  43AM.6.4S.  U&S.49.  3lB.«.ffL  UE.«.tt.] 
Piicani  3.fcl4.  4H.7. 17.  Si  H. 7. 11. 


[fv]  If  tenant  in  taile  make  a  lease  for  life,  the  remainder  in 
fee,  this  is  an  absolute  discontinuance,  albeit  the  remainder  be  not 
executed  m  the  life  of  tenant  in  taile,  because  all  is  one  estate,  and 
passeth  by  one  livery.  And  so  note  a  diversitie  betweene  a  grant  of 
a  reversion,  and  a  limitation  of  a  remainder.  B,  tenant  in  taile 
maketh  a  gift  in  taile  to  j1.  and  after  B»  releaseth  to  and  hb 
heires,  and  after  A,  dieth  without  issue  ;  the  issue  of  the  first  donee 
may  enter  upon  the  collaterall  heire,  because  A.  had  not  seisn  and 
execution  of  the  reversion  of  the  land  in  his  demesne  as  of  fee,  as 
Litdeton  here  speaketh.  But  if  tenant  in  taile  make  a  lease  for  the 
life  of  the  lessee,  and  after  releaseth  to  him  and  his  heires,  this  is 
an  absolute  discontinuance  ;  beeause  the  fee  simple  is  executed  in 
the  life  of  tenant  in  taile. 
SÛuï  Jr.iiiiii  [y]     tenant  in  taile  of  a  mannor  w hereunto  an  advowson  is 

ir<>.  ssE.3.0.  apiHfiidaut,  maketh  a  feoffment  in  fee  by  deed  (as  it  ought  to  be) 
S3  quara  ^  acre  with  the  advowson,  and  the  church  becommeth  void, 
« Aifct'  feoflfee  presicnt,  tenant  in  taile  dieth,  the  church  becom- 

io  £.  3.  s«.  meth  void  ;  the  issue  shall  not  present  untill  he  hath  re-cootinued 

gJo.V^'  acre.    But  if  the  feoffee  had  not  executed  the  same  by  pre- 

t.  N.  D.  ss.         sentment,  then  the  issue  in  taile  should  have  presented.    And  so  was 
iiUp.7«o'^     it  at  the  common  law,  of  the  husband  seised  in  the  right  of  bis 
wife,  mutatU  mutandU. 

If  a  fine  be  levied  to  a  tenant  in  taile,  and  he  granteth  and  ren- 
36  Ass.  8.  dreth  the  land  to  him  and  his  heires,  and  die  before  execution,  this 

discontinuance.    Otherwise  it  is,  if  it  had  beene  executed  in 
Di^coDC  CO.         the  life  of  tenant  in  taile. 

im'^iif  If  tenant  in  taile  make  a  lease  for  life  of  the  lessee,  and  after 

JU^^^jJ^  grant  the  reversion  with  warrantie,  and  dieth  before  executiooy  this 

31 H.  7.  ii!  is  no  discontinuance  ;  because  the  discontinuance  was  (as  hath 

îôffoi."«i.«7,   betne  siiid)  but  for  life,  and  the  warrantie  cannot  enlarge  the 


Si, 


Jones  210.       same  (1). 


{•)i5E.4.  Et  ceo  est  perforce  del  grant  de  mfame  le  tenant  en  tayle* 

^j^^'^l!!^^      Hereupon  Littleton  himselfe  is  of  the  same  opinion,  (♦)  as  it  appeareth 

ho 


(l)i^cKote391.] 


Lib.  3. 


Of  Discontinuance. 


Sect;621,  622. 


he  was  in  our  bockes  ;  that  if  tenant  in  taile  make  a  lease  for  life, 
and  grant  the  reversioo  in  fee,  and  the  lessee  attome,  and  that 
grantee  granteth  it  over,  and  the  lessee  attome,  and  then  the  lessee 
for  life  dieth,  so  as  the  reversion  is  eifecuted  in  the  life  of  tenant  in 
taUc}  yet  this  is  no  discontinuance,  but  that  alter  the  death  of  tenant 
in  taile  the  issue  may  enter  ;  because  (as  Littleton  here  sûth)  he  is 
not  in  of  the  grant  of  the  tenant  in  taile,  but  of  his  grantee. 

If  at  this  day  tenant  in  tûle  make  a  lease  for  life,  and  after  by 
deed  indented  and  inroUed  according  to  the  statute  he  bargaineth 
and  selleth  the  reversion  to  another  in  fee,  and  the  lessee  dieth,  so 
as  the  reversion  is  executed  in  the  life  of  tenant  in  Uile  ;  albeit  the 
bargainee  is  not  in  the  fier  by  the  tenant  in  taile,  yet  inasmuch  as  he 
daimeth  the  reversioa  immediately  from  him,  which  is,  executed  in 
hb  lifetime,  this  is  a  discontinuance.  And  so  it  is,  and  for  the  same 
cause,  if  tenant  in  taile  had  granted  the  reversion  to  the  use  of  ano- 
ther and  his  heires.  If  tenant  in  taile  maketh  a  lease  for  life,  and 
after  disseiseth  the  lessee  for  life,  and  maketh  a  feoffment  in  fee,  the 
lessee  dieth,  and  then  tenant  in  taile  dieth  ;  albeit  the  fee  be  exe- 
cuted, yet  for  that  the  fee  was  not  executed  by  lawfell  meanes,  (as 
in  all  the  cases  of  Littleton  it  appeareth  it  ought  to  be)  it  is  no  dis- 
continuance* 


[334.  a.] 


Sect.  621. 


(FmL  S3f«  lb 


TT^^mtmit  le  manner  serra^  si  en 
M!j  k  ease  avantdit  le  tenant  a 
terme  Ae  vie  après  VaJttoumement  al 
grantu  ust  alien  enfee^  et  le  grantee 
list  enter  pur  forfeiture  de  son  estate, 
et  puis  le  tenant  en  taUe  ust  devie,  e'^est 
m  discontinuance  J        quà  supra.] 


IN  the  same  manner  shall  it  be,  if 
in  the  case  aforesaid  the  tenant 
for  terme  of  life  after  the  attome- 
ment  to  the  grantee  had  aliened  in 
fee,  and  the  grantee  liad  entred  by 
forfeiture  of  Us  estate,  and  after  the 
tenant  in  tayle  had  died,  this  is  a 
discontinuaniee,  causa  quà  mprcu 


rllS  is  added  in  this  place,  but  in  the  originall  it  commeth  in  ^^^''■'^ 
after  ia  this  Chapter*.  mmJiu  so. 


Sect  622. 


(Sir  W.  John  SW. 
Cio.Car«lfflO 


liM^S  en  eest  eas^  si  tenant  en  tails 
wfJLquegranta  le  reversioUy  &c.mO' 
vivant  le  tenant  a  terme  de  Tfe ,  et 
le  tenant  a  terme  de  vie  morust^ 
^  puis  eduy  a  que  le  reversion  fuit 
graunt  enter ^  &e.  donque  ceo  n'est  pas 
ii^ontinuaneej  mes  que  Vissue  del 

tenant 


BUT  in  this  case,  if  tenant  in  taile 
that  grants  the  reyersion,  &e. 
dieth,  living  the  tenant  for  life,  and 
after  the  tenant  for  life  dieth,  and 
after  hee  to  whom  the  reyersion  was 
granted  enter,  &c.  then  this  is  no 
discontinuance,  but  that  the  issue  of 

the 


But  it  does  not  appear  in  this  Chapter  in  L.  and  M.  nor  Roh.  nor  in  MSS. 


Lika.   Cap.  IL 


Of  Discontinuanoe. 


Sect  623,  624. 


tenant  en  fatle  poit  hUm  enter  sur  le 
gramtee  del  reeereion  ;  pur  ceo  que 
le  reversion  que  le  grauntee  avoii^  &c. 
ne  fuit  execute^  &e.  en  It  vie  le  te- 
nant en  taikj  &c.  Et  issint  il  est 
ground  diversiiy  quant  tenant  en 
tails  fait  un  leas  pur  terme  d^ans^  et 
Ion  ufait  leas  fur  terme  detrie;  ear 
en  Vun  cas  U  ad  reversion  en  taiU^  et 
en  Vanter  cas  il  ad  un  reversion  en 


the  tenant  in  tayle  maj  well  enter 
upon  the  grantee  of  the  reversion  ; 
because  the  reTersion  which  the 

Ïrantee  had,  &;e.  was  not  executed, 
:c«  in  the  life  of  the  tenant  in  taile, 
&c.  And  so  there  is  a  great  diversi- 
tie  when  tenant  in  tayle  maketh  a 
lease  for  jeares,  and  where  he  mak- 
eth a  lease  for  life  ;  for  in  the  one 
ease  hee  hath  a  reversion  in  tajle, 
and  in  the  other  ease  hee  hath  a  re- 
version  in  fee  (1). 


It  A&«. 


OF  thfe  sufficient  hath  beene  said  before,  and  is  of  itselfe  mani- 
fest, and  needeth  no  explication. 
Like  law  was  at  the  common  law  of  a  husband  seised  of  land  in 
ri^ht  of  his  wife,  muttuU  mutandia. 


Sect 

CdE  si  terre  soit  done  a  un  home 
et  uses  heires  males  de  son  corps 
^^endreSy  le  quel  ad  issue  deuxjtts^ 
^  l^dgnejlts  ad  issue  JUe  et  dery,*  et 
l^  tenant  en  taile  fa\t  un  leas  pur 
terme  des  ans  et  decy^  ore  le  reversion 
diseendist  a  le  Jits  puisne^  pur  ceo 
%ue  le  reversion  fuit  forsque  en  le 
taUsy  et  le  JUs  puisne  est  hdre  maie, 
&€.  Mes  «I  le  tenant  ustfait  un  leas 
pur  terme  de  vity  &e.  et  puis  morustf 
are  lereversion  diseendist  a  lejtk  del 
dgnefts^  pur  ceo  que  le  reversion  est 
en  fee  simple^  et  la  fie  est  heirege^ 
neral^  &e. 


This  is  evident  also^ 


623.  I33é.  b.] 

FOR  if  land  bee  given  to  a  man  | 
and  to  his  heires  males  of  his  | 
body  engendred,  who  hath  issue  two 
sonnes,  and  the  eldest  sonne  hath 
issue  a  daughter  and  dieth,  and  the 
tenant  in  tayle  maketh  a  lease  for 
yeares  and  die,  now  the  reversion 
descendeth  to  the  younger  sonne, 
for  that  the  reversion  was  but  in  the 
taile,  and  the  youngest  sonne  is 
heire  male,  tie.  But  if  the  tenant 
had  made  a  lease  for  life,  &c.  and  af- 
ter died,  now  the  reversion  descend- 
eth to  the  daughter  of  the  elder  bro- 
ther, for  that  tiio  reversion  is  in  the 
fee  simple,  and  the  daijghter  is  heire 
generall,  &e.  (1) 

needeth  no  explanation*  I 


Sect.  624. 


J'TEMy  8t  home  soU  seisie  en  taile 
de  terres  devisdbles  per  testament^ 
&e.  et  tl  ceo  devisa  a  un  auter  enfee^ 
^  morustj  et  Vauter  enter j  &c.  ceo 
^est  pas  disconHnuancCj  pur  ceo  que 

nul 


ALSO,  if  a  man  he  seised  in  taile, 
of  rands  devisable  by  testament, 
&c.  and  hee  deviseth  this  to  another 
in  fee,  and  dieth,  and  the  other  en« 
ter,  &e.  this  is  no  diaeontinnanee» 

for 


^  etU  tenant  en  taile  Jait  un  teat  puf  terme  dee  one,  et  devy^  not  inL.  and  M.  nor  Boh. 

£334  b  l 

  (1)  See  the  note  on  the  followwit  Section.       (1)  C6ec  Vote 


Of  DisccmtinuanM. 


Sect.  625- 


nul  iiseontmuaneefuitfmt  ei^U  vie  for  that  no  diseoBtiBuance  waamado 
dd  Imant  m  k  taikj  &c.  in  the  life  of  the  teaaiit  in  taiXâ^flto.» 

THIS  is  manifest,  and  needeth  no  explanation  :  onlf  this  is  to 
be  observed,  that  no  discontinuance  can  be  made  by  tenant  in 
taile,  but  such  as  is  made  and  taketh  efiect  in  his  life-time»  which 
is  here  implied  in  the  (^c.J 


OB.  4.  as. 
rid.i8B.3.i. 

(Cio>  Car.  408. 
lRtU.Abr»«33.> 


Sect  625. 


J TEM^  ri  terre  soU  done  en  taUe, 
sanmt  Ureoersion  al  donor ^  et  puis 
ktenofnt  en  taik  per  son  fait  enfeoffa 
k àonor^  a  aroer  et tener  aluyet  ases 
hdres  atoutsjours^  et  Ivoer  a  luy  seisin 
accordant  J  &c.  ceo  n^  est  pas  disconti- 
nuance,  pur  ceo  que  nut  poit  disconti- 
nuer restate  en  U  taile^  sinon  que  il 
Useontinue  le  reversion  eeluy  que  ad 
k  reeersiony  &c.  ou  le  remaindery  si 
ascun  ad  le  remainder^  &c.  Et  en^ 
taut  que  per  tkl  feoffment  fait  a  U 
donor  Qe  reversion  aaonques  esteant 
en  Uig)  son  reversion  ne  fuit  disconti- 
nue heaUeraUy&c.  cestfeoffmtntn^est 
Tfos  iisconHnuancey  &c. 


ALSO,  if  land  be  çiven  in  taile, 
saying  the  reversion  to  the  io^ 
nor,  and  after  the  tenant  in  talk  by 
hi8  deed  enfeofië  the  donor,  to  haye. 
and  to  hold  to  him  and  to  his  hrâm^ 
for  ever,  and  deliver  to.  him  seisin 
accordingly,  &c.  this  is  no  diseon- 
tinuance,  beeaase  none  can  diseon- 
tinue  the  estate  taile,  unlessehe  dis- 
eontinueth  the  reversion  of  him  who 
hath  the  reversion,  &c*  or  remain-, 
dt^r,  if  any  hath  the  remainder,  &e« 
And  inasmuch  as  by  such  feoffpient 
made  to  the  donor  (the  reversiim. 
then  being  in  him)  his  reversion  waa 
not  discontinued  nor  alt'red,  &o«  this 
feoffment  is  no  discontinuance,  fce. 


AND  of  this  opinion  is  Littleton  [a]  in  our  bookes,  and  saith  that 
so  it  was  adjudged. 

^'^Enf coffee  U  donor ^  istc.**  This  must  be  understood  where  the 
fK^K  1  ^^^^^^^^  of  the  doDor  is  immediately  expectant  upon  the 
[oJo^  a»  J  estate  of  the  donee  ;  [ô]  for  if  a  man  make  a  gift  in  taile 
the  remainder  in  taile,  reserving  the  reversion  to  himselfc  :  in  this 
ease  if  the  donee  enfeolfe  the  donor,  this  is  a  discontinuance,  because 
there  is  a  meane  estate  ;  and  so  doth  Littleto^n  here  put  his  case  of 
^reversion  immediately  expectant  upon  the  gift  in  taile.  Also  it  is 
to  be  intended  of  a  feoffment  made  to  the  donor  solely  or  only  ;  for 
if  the  donee  enfeoffe  the  donor  and  a  stranger,  this  is  a  discontinu- 
ance of  the  whole  land. 

But  if  tenant  for  life  make  a  lease  for  his  owne  life  to  the  lessor, 
the  remainder  to  the  lessor  and  an  estranger  in  fee  :  in  this  case, 
forasmuch  as  the  limitation  of  the  fee  should  worke  the  wrong,  it 
enureth  to  the  lessor  as  a  surrender  for  the  one  moytie,  and  a  for- 
feiture as  to  the  remainder  of  the  stranger  ;  for  he  cannot  give  to 
the  lessor  that  which  he  had  before,  as  our  author  here  saith  ;  and 
as  to  the  remainder  to  the  stranger,  it  is  a  forfeiture  for  his  moytie, 
and  when  the  lessor  entreth,  he  shall  take  the  benefit  of  it  But  if 
two  joyntenants  be,  and  one  of  them  enfeoffe  his  companion  and 

a  stranger. 


Ca39E.4.M.b. 


Lib.l.  foLl40. 
in  Cliiidlye*a  eiM. 
(iBolL  Abr.6S4.) 
[6]  41  An.  S. 
41  B.3.S. 
(1  Rep.  14S.  bb) 
tAm.4S.».> 
S8H«8.  ffierlS. 


)•  76*  b* 
àkL  301.) 


(Dyer  23.  b.) 


(Ant.  100.  a. 
110.  ft.  193.  b. 
900.  k  S  Roil. 
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tenant  en  taite  fott  bien  enter  sur  le 
grauntee  del  recereian  ;  pur  ceo  que 
le  reversion  que  le  grauntee  aroit,  &e. 
ne  fuit  execute,  &e.  en  It  vie  le  te- 
nant en  taikj  fife.  Et  issint  il  est 
gramnd  diversity  quant  tenant  en 
tailefait  un  leas  pur  terme  d^ans,  et 
lou  ufait  leas  pur  terme  devis;  ear 
en  Vun  cos  U  ad  reversion  en  f  atle,  et 
en  Vauter  cas  il  ad  un  reversion  en 


the  tenant  iti  tayle  maj  well  enter 
upon  the  g^l*antee  of  the  reyersion  ; 
because  the  rerersion  which  the 
erantee  had,  kc.  was  not  executed, 
ecc.  in  the  life  of  the  tenant  in  taile, 
&c«  And  so  there  is  a  great  diverai- 
tie  when  tenant  in  tayle  maketh  a 
lease  for  jeares,  and  where  he  mak- 
eth a  lease  for  life  ;  for  in  the  one 
ease  hee  hath  a  reyersion  in  tayle, 
and  in  the  other  ease  hee  hath  a  re 
yersion  in  fee  (!)• 


OF  this  sufficient  hath  beene  said  before,  and  is  of  itselfe  mani« 
fest,  and  ncedeth  no  explication* 
Like  law  was  at  the  common  law  of  a  husband  seised  of  land  in 
right  of  his  wife,  mutatis  mutandis. 


C^iE  si  terre  soit  done  a  un  home 
et  a  ses  heires  males  de  son  corps 
engendres,  le  qtiel  ad  issue  deux  Jits, 
^  l^dgnejlts  ad  issue  Jlle  et  devy,*  et 
U  tenant  m  tails  fait  un  leas  pur 
terme  des  ans  et  devy,  ore  le  reversion 
diseendist  a  le  Jits  puisne,  pur  ceo 
%ue  le  reversion  fuit  forsque  en  le 
taUty  et  le  JUs  puisne  est  heire  male, 
&c.  Mes  s%  le  tenant  ustfait  un  leas 
purtermede  vie,  &c.  et  puis  morust, 
are  lereversion  diseendist  a  lejlle  del 
eigne  JUs,  pur  ceo  que  le  reversion  est 
en  fee  simple,  et  la  file  est  heire  ge^ 
neralj  &e. 


Sect.  623.  [334.  b.] 

FOR  if  land  bee  giyen  to  a  man 
and  to  his  heires  males  of  his 
body  engendred,  who  hath  issae  two 
sonnes,  and  the  eldest  sonne  hath 
issne  a  daughter  and  dieth,  and  the 
tenant  in  tayle  maketh  a  lease  for 
yeares  and  die,  now  the  reyersion 
descendeth  to  the  yonnger  sonne, 
for  that  the  reyersion  vras  but  in  the 
taUe,  and  the  youngest  sonne  is 
heire  male,  j|e.  But  if  the  tenant 
had  made  a  lease  for  life,  &e.  and  af» 
ter  died,  now  the  reyersion  descend- 
eth to  the  daughter  of  the  elder  bro- 
therefor  that  3io  reyersion  is  in  the 
fee  simple,  and  the  daughter  is  heire 
generall,  &e.  (1) 


This  is  evident  also,  and  needeth  no  e:q;>laaaUon. 


Sect  624. 

J'TEM,  si  home  soil  seiste  en  taile  \  LSO,  if  a  man  he  seised  in  taile, 
de  terres  devisdbles  per  testament,  J\  of  lands  deyisable  bv  testament, 
&e.  et  il  ceo  devisa  a  un  auter  en  fee,  &e.  and  hee  deyiseth  this  to  another 
^  morust,  et  Vanter  enter,  &c.  ceo  in  fee,  and  dieth,  and  Uie  other  en« 
^est  pas  discontinuanee,  pur  ceo  que  ter,  &e.  this  is  no  diaeMtinnanee» 

nul  for 

*  et  U  tenant  en  toile  Jait  un  lêatpuf  terme  dee  one,  et  devy^  not  inL.and  M.nor  Boh. 


(1)  See  the  note  on  the  fi>llowin|(  Section. 


Of  DisGOAtinuancd. 


3ect.  625. 


nul  diêC(mtinmnee  fuit  fait  en  la  vie 
id  tenant  m  le  <atk,  &e« 


for  that  no  diseoBtiattance  wasnmdo 
in  the  life  of  the  teaaiit  in  tai]o^&Ck. 


THIS  is  manifest,  and  needeth  no  explanation  :  only  this  is  to 

be  observed,  that  no  discontinuance  can  be  made  by  tenant  in  m  is  B.  s.  i. 

taile*  but  such  as  is  made  and  taketh  effect  in  his  life-time»  which  i^£|^£brv(»3»> 
is  here  implied  in  the  iS^c.J 


Sect  625. 


/ TEM^  81  terre  soit  done  en  taile^ 
eœeant  Ureroersian  al  donor ^  et  puis 
k  tenant  en  taUeper  son  fait  enfeoffa 
\e donor,  a  aver  et tener  aluget  aoee 
heires  atoutsjours^  et  liver  a  luy  seisin 
aceordanty  &e.  ceo  n'^ est  fos  diseonti" 
nuance,  pur  ceo  que  nut  pott  disconti- 
nuer restate  en  le  taile^  sinon  que  il 
Useontinue  le  reversion  celuy  que  ad 
k  retersiony  &e.  ou  le  remainder^  si 
ascun  a4  le  remainder^  &c.  Et  en^ 
iajii  que  per  tiel  feoffment  fait  a  le 
imor  (le  reversion  adonques  esteant 
^  it^)  son  reversion  ne  fuit  disconti^ 
nue  healteratey&c  cestfeoffmtntn^est 
pas  iiscontinuance^  &c. 


ALSO^  if  land  be  çitren  in  taile, 
saying  the  reversion  to  the  do« 
nor,  and  after  the  tenant  in  taSIe  by 
his  deed  enfeoflb  the  donor,  to  liaye 
andto  hold  to  him  and  to  his  hrâm^ 
for  ever,  and  deliver  to.  him  seisin 
accordingly,  &c.  this  is  no  discon- 
tinuance, becaose  none  can  discon- 
tinue the  estate  taile,  unlesse  he  dis- 
eonlinueth  the  reversion  of  him  who 
hath  the  reversion,  &c«  or  remain-. 
d^  r,  if  any  hath  the  remainder,  &e* 
And  inasmuch  as  by  such  feoffment 
made  to  the  donor  (the  reversiim. 
then  being  in  him)  his  reversion  waa 
not  discontinued  nor  alt'red,  &c.  this 
feoffment  is  no  discontinuance,  fce. 


A 


ND  of  this  opinion  is  Littleton  [a]  in  our  bookes,  and  saith  that 
so  it  was  adjudged. 


**  Enf coffee  le  donor ^  istc,*^  This  must  be  understood  where  the 
«AAr  -I  reversion  of  the  donor  is  immediately  expectant  upon  the 
Lo  Jd^  a»  J  estate  of  the  donee  ;  [d]  for  if  a  man  make  a  gift  in  taile 
the  remainder  in  taile,  reserving  the  reversion  to  himselfc  :  in  this 
case  if  the  donee  enfeolie  the  donor,  this  is  a  discontinuance,  because 
there  is  a  meane  estate  ;  and  so  doth  Littletoyi  here  put  his  case  of 
^reversion  immediately  expectant  upon  the  gift  in  taile.  Also  it  is 
to  be  intended  of  a  feoffment  made  to  the  donor  solely  or  (mly  ;  for 
if  the  donee  enfeoffe  the  donor  and  a  stranger,  this  is  a  discontinu- 
ance of  the  whole  land. 

But  if  tenant  for  life  make  a  lease  for  his  owne  life  to  the  lessor, 
the  remainder  to  the  lessor  and  an  estranger  in  fee  :  in  this  case, 
forasmuch  as  the  limitation  of  the  fee  should  worke  the  wrong,  it 
enureth  to  the  lessor  as  a  surrender  for  the  one  moytie,  and  a  for- 
feiture as  to  the  remainder  of  the  stranger  ;  for  he  cannot  give  to 
the  lessor  that  which  he  had  before,  as  our  author  here  saith  ;  and 
as  to  the  remainder  to  the  stranger,  it  is  a  forfeiture  for  his  moytie, 
and  when  the  lessor  entreth,  he  shall  take  the  benefit  of  it  But  if 
two  joyntenants  be,  and  one  of  them  enfeofie  his  companion  and 

a  stranger^ 


Lib.  1.  fbl.  140. 
in  Chiidlye*a  eiM. 

ÎlBolL  Abiw6S4.) 
6]  41  Aas.S. 
41  B.3.S. 
(1  Rep.  146.  bb) 
(Alit*4S.».> 
S6H«t.  DierlS. 


<lRep.7S.b. 
Sid.  301.) 


(Dyer  12.  b.) 


(Ant.  100.  a. 
110.  ft.  193.  b. 
SOO.k  SRoil. 


«27. 


lé  W».4t. 


 tkekiDg-ife^aw.  (1). 

Note,  the  leterrioo 

S!&«:^        aiicereaaiD&  [tf]    As  if  a  feme  coven  be  teaant  far  life,  and  the 

Mfecwd  tiK  kMrctterfertibefer- 


UA»!!. 


li^^^         feitare ;  here  is  the  roeiMuu  mrcttcd,  and  yet  the 
KriS»^  foiuiiiedattheccBiMQUw. 

Sect  626. 

'M7Qfme$m  U  wumtr  est^  hm  Urrtg  T  N  ilie  same  mwBwtr  is  where 
x!#  MMtf  Amei  aim  lunur  m  taik^  U  ±  hods  are  p^ett  to  m  man  ia  taile, 
remahêitr  a  mu  amter  emfetj  itUtt-  the  reaiainder  to  another  ia  fee,aad 
natdmiaOemfafffa  cduy  que  est  em  the  teaaat  in  taileenfeoiTe  him  that 
ie  rmaindtTf  a  aver  et  tenet  ahtgel  is  in  the  remainder,  to  have  and  to 
a  ses  hdreêf  eeo  n^eet  pas  disfontt-  hold  to  him  and  to  his  heires;  tliis 
fttfonee,  eaasâ  qnâ  sapnL  b  no  discontinoanee,   cau8d  qua 

supra  (2). 

**Tf  E  remainder  a  un  auter.**   Here  it  appeaieth  that  (as  hath 
_mJ  beetle  said  in  case  of  a  rerenicn)  the  remainder  most  be 
immediately  expectant  upon  the  estate  tule. 


Sect  6S17.  [335.  b.] 

JTEM^  êi  un  abbe  aà  un  rêver-  A  LSO,  if  an  abbot  hath  a  reycr- 

sion,  ou  rent  service^  ou  rent  jljL  sion,  orarentsenriee^or  arent 

charge^  et  voUe  graunter  *  cel  recer'  charge,  and  he  will  grant  this  rever- 

eion^  au  rent  eerviee^  au  rent  chargera  sion,  or  rent  service,  or  rent  charge, 

un  auter  enfu,  et  U  tenant  attuma^  to  another  in  fee,  and  the  tenant  at- 

fife,  eeo  n^est  pas  diseonntiuance.  tome,  &e«  Uiis  is  no  discontinuance. 

Of  inheritances  that  lie  in  grant,  saffident  hath  beene  said  before. 

•  €91  rwverfiM,  tu  rtnt  wrvice^  9U  rent  charge^-^  tTeux,  L.  and  M.  and  Roh.  but  ss 
above  b  M88. 

(1)  Bee  Stone  v.  Newman,  2  Cro.  43r.  (3)  [See  Note 


Lib.  3. 


Of  Discontinuance.  Sect.  628-r-630- 


Sect.  628. 

J^Jfmemne  le  manner  lou  ahhe  est  TN  the  same  manner  where  an  ab* 
Jrj  seisie  d'un  advoivson^  ou  de  tielx  X  bot  is  seised  of  an  advowson,  or 
tihoses  que  passont  per  Toy  d*un  grant  of  such  thin;^s  which  passe  by  way 
sans  liverie  de  seisin^  &c.  of  grant  without  liverie  of  seisin,  &e« 

HERE  it  appeareth,  (as  hath  beene  said)  that  an  advowson 
doth  not  lie  iii  liverie,  but  iu  grant. 


Sect. 

JTEMy  si  tenant  eii  taile  léssa  sa 
terre  a  un  outer  pur  terme  de  rie, 
tt  puis  il  graunta  en  fee  le  reversion  a 
un  aulery  et  le  tenant  atluma^  et  puis 
k  tenant  a  tei'me  de  vie  aliéna  enfte^ 
et  le  grantee  de  reversion  entra^  &c.  en 
k  vie  le  tenant  en  le  taile^  et  pvis  le 
tenant  en  le  taile  morust^  son  issue  ne 
poU  enter^  mes  est  mis  a  son  brief  e  de 
formedon,  pur  ceo  que  le  reversion  en 
fee  simple  que  le  grauntor  avait  ptr  le 
grant  del  tenant  en  le  taile^fuit  exe- 
euie  en  le  vie  de  mesme  le  tenaunt  en 
le  taile^  et  pur  ceo  est  un  disconti- 
nuance enfeCy  &c. 

Of  this  sufficient  hat 


629.  ihuu2^.  a.) 

ALSO,  if  tenant  in  tayle  letteth 
his  land  to  another  for  life,  and 
after  he  gmnteth  in  fee  the  reversion 
to  another,  and  the  tenant  attorne, 
and  after  the  tenant  for  life  alien  ia 
fee,  and  the  grauntee  of  the  rever- 
sion enter,  àlc.,  in  the  life  of  tho 
tenant  in  taile,  and  alter  the  tenant 
in  taile  dieth,  his  isaue  shall  not  eu- 
ter,butis  put  to  his  w  rit  of  J  or  medow, 
because  the  reversion  in  fee  simple 
which  tho  gmuntor  had  by  the 
graunt  of  the  tenant  in  tayle,  wa» 
executed  iu  the  life  of  tJie  same  te- 
nant in  tayle,  and  tiiereforc  it  is  a 
discontinuance  in  fee,  &c. 

1  beene  said  before. 


[336.  a.]  Sect. 

Tnota,  que  aucuns  font  disconti- 
nuances pur  terme  de  vie.  Sicome 
tenaunt  en  le  taile  fait  un  lease  pur 
terme  de  r/c,  savant  le  reversion  a  luy 
amy  tongemerû  que  le  rtxersion  est  at 
tenant  en  taile^  ou  a  ses  lieires;  ceo 
n^est  discontinuance^  forsque  durant 
la  vie  le  tenant  a  ta-me  de  rie,  &c. 
Ht  si  tiel  tenant  en  taile  dona  les 
ieneièunts  a  un  auter  en  (aiie,  savant 
krerersijUy  donques  ceo  est  discouLi- 
nuance  dui^aut  Ic  second  laiky&c. 


AND  note,  that  some  make  dis- 
continuances for  terme  of  life. 
As  if  tenant  in  tayle  make  a  leaso 
for  life,  saving  the  reversion  to  hiiu 
as  long  as  the  reversion  is  to  the  te- 
naunt in  tayle,  or  to  hisheyres;  this 
is  no  discontinuance  but  during  tho 
life  of  tenant  for  life,  &.c.  And  if 
such  tenant  in  taile  givcth  the  lands 
to  another  in  tayle,  saving  the  re- 
version, then  this  is  a  discoutiuuutt«e 
dui'ing  the  secoud  ta^le,  Âcc. 

THIS 


Vol.  II. 


44 


Lib.  3.   Cap.  U. 


Of  Discontinuance,  Sect  631,  632L 


THIS  is  manifest^  and  hath  beene  handled  before,  and  needeth 
no  explanation  ;  onely  this  is  to  be  observed,  where  Littktou 
putteth  hereafter  cases  of  discontinuances  by  feofiement,  &c.  he 
hath  a  double  entendaient.  First,  by  feofiernent,  or  by  any  other 
conveyance  which  may  make  a  discontinuance.  Secondly,  (  \Sc.) 
implieth  a  discontinuance  by  a  gift  in  taile,  or  a  lease  for  life.  Sec 


Sect.  631. 

"A  jr£5  lou  le  Xtnanï  en  tayUfait  T)       yfheve  the  tenant  in  tajle 

W  fJL  nn  lease  purterme  éTans^  oupur  Xj  maketh  a  lease  for  yeares  or  for 

terme  de  vie^  le  remainder  a  un  auter  life;  the  remainder  to  another  in  fee, 

tufee^  et  delivera  liverie  de  seisin  ae-  and  delivereth  liverie  of  eeisio  ae- 

cordant^eeoestiiseantinuanceenfeej  eordingly^  this  is  a  diseontinuance 

pur  ceo  que  le  fee  simple  passa  per  in  fee,  fbr  that  the  fee  simple  passeth 

J'orce4e  literie  de  seisin^  &c.  by  foree  of  the  liyerie  of  seisin,  &e. 

This  is  evident  also,  and  hereof  sufficient  hath  beene  spoken  before. 


Sect.  632. 


'WpTest  ascavoir^  que  aseuns  tiels 
JPjdisc&ntriiuancess&ntfaitsurcon- 
ditiouy  &e.  et  pur  ceo  que  les  condi- 
tionssont  enfreints^  &c.  ou  purauters 
causes^  solonque  Ic  course  de  la  ley^ 
tiels  estates  sont  dtfeateSy  donquessont 
les  discontinuances  defeats^  et  ne  toi- 
lent  ascun  home  perforce  de  eux  de 
son  entrie^  &c.*  Corne  si  le  baron 
soit  seisie  de  certaine  terre  en  droit  sa 
fcme^  etfaitfenffement  en  fee  sur  con- 
ditiouy  et  derte,  si  le  hdre  après  enter 
sur  le  feoffee  pur  le  condition  enfreint^ 
Ventrie  la  feme  est  congeable  sur  le 
heire^  pur  ceo  que  per  Ventrie  del  heire 
le  discontinuance  est  defeat^  come  est 
ndjuàge. 


AND  it  is  to  be  understood,  that 
some  sueh  dtsoontinuaBoes  are 
made  upon  eondition,  &e.  and  for 
that  the  eonditions  be  broken,  fte. 
or  for  other  eauses,  aeeordugtothe 
coarse  of  law,  such  estates  are  de- 
feated, then  are  the  diseontinuaaees 
defeated,  and  shall  not  by  foree  of 
them  take  any  man  from  his  entrie, 
&c.  As  if  the  husband  be  seised  of 
certaine  land  in  right  of  his  wife,  and 
maketh  a  feoflbment  in  fee  npon 
eondiiion,  and  dyeth,  if  the  heire 
after  enter  upon  the  feoffiMs  for  the 
condition  broken,  the  entrie  of  the 
wife  was  congeable  upon  the  heire, 
for  that  by  the  entry  of  the  heirs 
the  diseontinuanee  is  defeated,  as  is 
adjudged. 


**  TV'^^^-'^'^^-^^-^-^^^^  condition,  ^cJ^  Here 

JJ  is  to  be  understood  a  diversitie  between  a  condition  m  deed^ 
whereof  Littleton  here  speaketh,  and  a  condition  in  law,  whereof 
<Aiit.  335.  a.)        somewhat  hath  beene  said  before  in  this  chapter,  vis.  wherepq 

the  feme  is  tenant  for  life,  and  the  husband  maketh  a  feoff- L****^' 
ment  in  fee,  and  the  lessor  entreth  for  the  condition  in  law. 

Condition* 


•  The  remaining^  part  of  the  above  Section    father,  father,  and  son.  Sect  637.  is 
is  not  in  L..  and  M.  nor  Rob.  nor  in  Pynson,    inserted,  with  some  small  variatioq. 
nor  MSS.  But  in  all,  the  case  of  the  grand- 


i 


Lb.  3. 


Of  Disccxitinuance. 


Sccî.  633w 


**  Corndftione  §oni  enfreinte,  ttc.**  Here  is  implyed,  or  any  cause 
given  either  by  dfsabilitie  of  the  feofiees,  or  by  any  condition  per- 
toned  on  the  part  of  the  feoffor,  or  otherwise,  whereby  the  state  is 
is  any  sort  aTotded. 

Come  ti  le  baron  soU  seine  de  certaine  terre  en  droit  sa feme,  Wc." 
Here  it  appeareth,  that  for  the  condition  broken,  the  heire  of  the 
husband  may  enter  ;  for  albeit  no  right  descend  from  the  husband  to 
hb  hctre,  yet  the  title  of  entry  by  force  of  the  condition  which  the 
hnsband  created  upon  the  feoffement,  and  reserved  to  him  and  his 
heires,  doth  descend  to  his  heire  ;  and  Littleton  saith  truly,  that  so 
it  hath  beene  adjudged. 

Sur  le  Âeire**  J^ota,  when  the  heire  in  this  case  hath  entred 
for  the  cpodkion  bnoken,  and  hath  avoided  the  feoffement,  the  estate 
of  the  heire  vaniaheth  away,  and  presently  the  estate  vesteth  in  the 
feme  or  her  heires,  without  any  entry  or  claime  by  her  or  them  ;  for 
the  heire  entreth  in  respect  of  the  condition,  upon  the  reall  contract, 
and  not  of  any  right,  as  hath  beene  said  ;  and  if  the  husband  him- 
selfe  had  re-entred,  the  state  had  vested  in  his  wife  :  and  therefore 
where  Littleton  and  our  bookes  say,  that  the  wife  shall  enter  upon 
the  beire,  the  meaning  is,  that  after  the  re-entry  of  tiie  heire  she  may 
c^ter. 


(S  Bep.  9^,) 


4R.  0.2. 
0  H.  7.  S4.  b. 
Lib.  8.  «qJ.  43,  44.. 
Wbittinghftm^s 
case. 

(Ant.  13.  b. 


WbiMiii^faain*s 


Sect.  633, 

TTSM^9ifemeinheritrt0pquefiiun  \  LsO,  if  a  woman  inkeritris 

Jl  haron,  quel  taron  est  d^ns  age^  et  J\  hath  a  husband  wha  is  within 

esteant  dans  age  fait  un  feoffment  age,  and  hee  being  within  ago  niak- 

le  les  tenements  son  feme  en  fee^  et  eth  a  feoiTement  of  the  tenements  of 

morustyil  adeste^uestionjSilafeme  his  wife  in  fee,  and  dieth,  it  hath 

poil  enterj  ou  non,  &c.    Et  il  semble  beene  a  question,  if  the  wife  may 

a  cuctin^,  que  Ventry  la  feme  après  la  enter  or  not,  &c.   And  it  seemeth 

tuort  sa  baron^  est  eongeable  en  eest  to  some,  that  the  entrie  of  the  wife 

eas.  Car  quant  sa  baron  feasoit  tiel  after  the  death  of  her  husband,  ï% 

ff^fffmtnty  &c.  tl  puissoit  bien  enter^  congeable  in  this  case.   For  when 

fiienl  eontristeant  tiel  feoffment^  &c.  her  husband  made  such  feoffment, 

ittrant  la  coverture;  etiinepulssoit  &c.  he  might  well  enter,  not  with- 

enkr  en  son  droit  demesne^  mes  en  le  standing  sueli  feoffment,  /ice.  during 

droit  la  feme:  ergo,  fid  droit  que  il  the  coycrture  ;  and  lie  could  not 

aroft  Centrer  en  droit  sa  feme^  &c.  enter  in  his  owne  right,  but  in  the 

test  droit  dVntrfr  demurt  al  feme  right  of  his  wife  :  ergo^  ftueh  right  aa 

Uffcs  son  decease.  hee  had  to  enter  in  the  right  of  hi» 

wife,  &e.  this  right  of  entrie  remayiir 
eth  to  the  wife  after  his  decease. 

THE  reason  here  rendred  by  Littleton  is,  for  that  the  husband 
cannot  enter  in  his  owne  right,  but  in  tlie  right  of  his  wife;  and 
the  heire  of  the  husband  cannot  enter,  for  no  right  or  title  descends 
nnto  him,  and  the  wife  in  this  case  shall  take  benefit  of  the  nonage 
cl  her  husband,  and  enter  into  the  land. 

If  an  infant  be  tenant  for  another  man's  life,  and  make  a  feoffe- 
ment  in  fee,  and  eesty  que  vie  dieth,  the  infant  himseife  shal  not 
«nter,  because  he  hathw  ri^  At  all. 

If 


Whittin|sliimV 
Mie,  ttb&  lupn.. 
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'  2sr«^.  r.  •r-^*c  t'-ip  :ri7  enter,  25  LittsTvu  hcrt  bold- 
rr  r-.*-  K*^:-*-  rt  t::c  *      î' -       re^^**-^      'Jtt  new  rcvcrswn 

t  '-■'^.xr  .  "*  '  ••."'•e  ^ar.:»r.''K.  lî  Ttri-it  r:  ttCe  îseîîiç  wnhm  the 
ire      '-r*-  i'  -  t*e--*:y  ir.akc  a  ft-.^^Kiit  m  ire,  and  alter 

>"  '.::*"<  fi  fc'.  '  y  c.'/th.  the  ei^trr  ibe  ssoc  is  ncc  lawfoll; 
f"-  *  V  rr.try  i*  r't  L*-*?*!!  respect  ot  rssLate  «ilv,  but  of  his 
I/,  r^.  a;-.'.  »r  .     L»  r  TT^y^çd  ;  ar.4  tler^fore  ia  that  case  he  is 

f»»*>  4'  If     *  I  '  "  '^i  -i  «^:'>     •       1^*'*:'*              thef  by  i^eed  indented 

]lf'-7  jAt.f  r.  a  f*"r?:i'".  rt'^r  :rîr  a           t\e  hus.^pd  dieth,  the  wife 

I 'w  *Aa  e;»#er,  rr  hare  a  dum/uit  iifn  MTcfrm.    Bet  if  she  were  of  full 

7.  h'n  vi.f;  sYrA\  rrt  S^ve  a  </     /w:/  infra  Mtatrm^  fcjT  the  ncoa^  of  her 

<.  iii>fl.  AU  4J4.;  i^.^  s^i,^,  all/ch  iî.ry  be  but  odc  pei  ^  in  lav. 
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J TIT  t7  ji  rrd  Mff  lîif,  çur  m  lî/iijr 
J  Joynlmeintii  rstennts  érinn  age 
J'tmt  un  f^nff'ment  en  Jee^  el  Vun  des 
rnfantM  drr  'if^  et  Vauier  surrettqpist  \ 
entant  qtiehn  amtndenx enfanta  puis- 
Font  ni*erj'njiilnieiit  en  lour  riry,  eel 
droit  arerniMt  tout  a  hnj  que  gurrfs- 
quift,  et  pur  eon  eelmj  que  HurrefiquiM 
pott  enter  en  l*mfîertie,  (se.  Et  ouxy 
Vheîre  te  baron  que  Jtst  le  feoffment 
delnn  are  ne  poil  eutery&e.  pur  reo 
que  nul  droit  difteendist  a  tiel  heire 
en  If  cuif  aravtdit^  pur  ceo  que  le 
baron  n*aroit  ungues  riens  fovsque en 
droit  de  sa  feuxe^  Irc. 


A>T)  i(  hath  berne  said,  that  if 
I  wo  joj^ntenants  being  within 
ajre  make  a  feoffement  in  fee,  and 
one  of  the  infants  die,  and  the  other 
8unriveth  ;  in  as  mueh  as  both  the 
infants  mi{;ht  enter  joyntly  in  their 
lives,  this  right  aeerueth  all  to  him 
which  surviveih,  and  therefore  hec 
that  survivetli  may  enter  into  the 
wliole,  And  also  the  heire  of 
the  hnsband  wliieh  made  the  feoff- 
ment within  age  cannot  enter,  *cc 
because  no  right  deseendeth  to  sneh 
heire  in  the  case  aforesaid,  for  that 
the  husband  had  never  any  thing  but 
in  right  of  his  wife,  &e. 


f  K.  .I.4.  Ji    plied  t*i  this  (c?r.)  for  that  they  naay  joync  in  a  writ  of  right, 

r'îi.'i.'^fl.  ^^^^  therefore  the  rijjht  shall  survive.  But  they  cannot  joyne  in  arfum 

.10  H.  A.  4».  fuit  infra  aateni,  because  the  nonage  of  the  one  is  not  the  nonage  of 

K.  N  H.  iol  the  other.  In  this  case,  if  one  joyntenant  had  made  a  feoff-  u  i 

5:*"f  ment  in  fee  and  died,  the  right  should  not  have  survived,  L*^*^''  "'J 

inr  \  haptcr  of  i»       «     ■  .  _  .  . 

Jo, 111.  ..Hiitt.  for  the  joynturc  was  severed  for  a  time.  If  two  joyntenants  be,  and 
VMghftm^iSii!.)  ^  and  the  other  within  age,  and  both  they  make 

a  feoffment  in  fee,  and  he  of  full  age  dicth,  the  infant  shall  enter,  or 
have  a  dumfuit  infra  €tatçm  but  for  the  moitié^ 
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TTf  T  auxif  quant  un  enfant  fait  un 
JjJ  feoffment  esteant  deins  age^  ceo 
ne  luy  greevera  ne  kdra^  mes  que  il 
paît  inter  hien,  &e*  ear  ceo  serrqit 
eneounter  reason^  que  tiel  feoffment 
fait  per  celuy  que  ne  fuit  able  défaire 
tielfeoffment^  greèvera  ou  ledera  au- 
ter^  de  toller  eux  de  lour  entre^  &c. 
Et  pur  ceux  causes  il  semble  a  as- 
cuns^  que  après  la  mort  de  tiel  baron 
issint  esteant  deins  age  al  temps  de  le 
feoffment^  &c  que  sa  fme  bien  poit 
*enler^  ©o. 


AND  also  when  an  infant  make, 
a  feoffment  being  within  age^ 
tliis  shall  neither  grieve  nor  hurt 
him,  but  that  hee  may  well  enter, 
kc,  for  it  should  be  against  reason 
that  such  feoffment  made  by  him 
that  was  not  able  to  make  sueh  a 
feoffment  shall  grieve  or  hurt  ano- 
ther, to  take  them  from  their  entry, 
&e.  And  for  these  reasons  it  seem- 
eth  to  some,  that  after  the  death  of 
sueh  husband  so  being  within  age  at 
the  time  of  the  feoffment,  &e.  that 
his  wife  may  well  enter,  &c. 


"  l^M^^  9W<?  //  fioic  enter  bien,  Isfc"  Here  is  implied,  that  he 
%l  f_JL  might  enter  either  within  age,  or  at  any  time  after  full  age, 
and  likewise  after  liis  death  his  heire  may  enter.  Mvliorem  enim 
conditionem  facere  fioteat  minor  deteriorem  nequaquam. 

J^Qiay  A  speciall  heire  shall  take  advantage  of  tlie  infancie  of  the 
anœstor.  As  if  tenant  in  taile  of  an  acre  of  the  custom e  of  borow 
English  make  a  feoffment  in  fee  within  age,  and  dieth,  the  youngest 
sonne  shall  avoid  it  ;  foi*  he  is  privie  iu  bloud,  and  claimeth  by  dis- 
cent  from  the  infant. 

And  soif  tenant  in  taile  to  him  and  the  heires  females  of  his  bodie 
make  a  feoffment  in  fee  and  dieth  within  age,  having  issue  a  sonne 
and  a  daughter,  the  daughter  shall  avoid  the  feoffment.  And  so 
note,  that  a  cause  to  enter  by  reason  of  infancie  is  not  like  to  condi- 
tions^ warranties,  and  estoppels,  which  ever  descend  to  the  heire  at 
the  common  law. 

The  residue  of  this  Section  upon  that  which  hath  beene  said  is 
evident. 


Brmet.fol.  14. 
Urittonfol.68. 
Fleu  lib.  3. 
cap.  3. 
(Po«t.3S0,  fau 
380.  b.) 


(8llpp.M. 
Anu  1».  a.) 
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JTEJff,  A  feme  inheritrix  prent 
haron^  et  ont  issue  jits^  et  le  baron 
morust^  et  el  prent  auter  baron^  et  le 
second  baron  lessa  la  terre  que  il  ad  en 
droit  sa  feme  a  un  auter  pur  terme  de 
sa  Tie,  et  puis  la  feme  morust^  et  puis 
le  tenant  a  terme  de  vie  surrendist  son 
estate  a  le  second  baron,  &c.  quaere, 
si  lejils  le  feme  poit  enter  en  cest  cas 

sur 


636. 

ALSO,  if  a  woman  inheritrix 
taketh  husband,  and  they  have 
issue  a  sonne,  and  the  husband  dieth, 
and  she  takes  another  husband,  and 
the  second  husband  letteth  the  land 
which  he  hath  in  right  of  his  wife  to 
another  for  terme  of  his  life,  and  af- 
ter the  wife  dieth,  and  after  the  te- 
tenant  for  life  surrendereth  hisestate 

to 
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nr  k  uami  haram  imramt  iavkU 
taumt  a  terme  de  vie,*  &e.  Mba  U 
e$t  dcere  hf ,  fme  afn»  la  w/ori  U  it- 
namlatermede  rte,  kâU  la  feme 
fMeater;  fmrenfmeltHMeMtiwrn- 
amee^  fmefmit  tamiêelememt  pmr  term 
éevkj  eet  ieUrmime,  &e.  fer  lammi 
4eme$meUtetuuUaterwu4evk^. 


ta  the  seeaad  liashaMi,  &e.  fwerc, 
if  the  souM  ^  the  wife  M j  eater  ia 
thii  case  apaa  the  sccaad  hashaad 
dariag  the  life  ^  teaaat  Ur  life,  &e. 
Bat  it  is  eleere  law,  that  after  the 
death  af  the  teaaat  far  life,  «keaaa 
of  die  wife  Bay  eater;  bewase  the 
diseaatiaaaaee,  which  was  ooly  far 
tenae  of  life,  is  detemioed,  fte.  hj 
the  death  af  the  same  Usaat  far  life. 
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|9  an  esute  for  life  or  yeares  to  him  that  hath  an  immediate 
estate  in  rerernon  or  remainder,  wherein  the  estate  for  life  or  yeares 
may  drowne  by  mntnall  agreement  betweene  them  (1). 

Kcte,  there  be  threckindeorsiirreBders,Tis.a«Drrcn-p^_^  - 
der  properly  taken  at  the  common  law,  which  is  here  be-  L*^*'^  ^  j 
fore  described,  and  whettti  Littleton  qieaketh  (l).  Secondly,  a 
surrender  by  costome  of  lands  holden  by  copy,  or  of  castomary  es- 
tates, whereof  yon  haTe  read  before.  Sect,  74.  and  a  surrender  impro- 
perly taken  (as  iqipeare  before.  Sect,  55a)  of  a  dee^  And  so  of 
a  surrender  of  a  patent,  and  of  a  rent  newly  created,  aad  of  a  fee 
ttrople  to  the  king. 

A  surrender  praperiy  taken  is  of  two  sorts,  tIe.  a  surrender  in 
deed,  or  by  expresse  words,  (whereof  LittlHon  here  putteth  an 
example)  and  a  surrender  in  law  wnaight  by  consequent  by  opera- 
tion of  law.  IMtUtmi  here  putteth  his  case  of  a  surrender  of  an  es- 
tate in  possesHon,  for  a  right  cannot  bee  surrendered.  And  H  n  to 
be  noted,  that  a  surrender  in  law  n  in  some  cases  of  greater  fcrce 
than  a  surrender  in  deed*  As  if  a  man  make  a  lease  for  yeares  to 
begin  at  AMchaeimmêêe  next,  this  lutnre  interest  canndt  be  surren- 
dred,  because  there  is  no  reversion  wherein  it  may  drowne  ;  but  by 
a  surrender  ia  law  it  may  be  drowned.  As  tf  the  lessee  before 
Michaelmast  take  a  new  lease  for  yeares  either  to  begin  presetitlf, 
or  at  MickaelmMt^  this  a  surrender  in  law  of  the  former  lease. 
Fortior  \^  étçuior  est  dUpotitio  legis  guam  hominU  (2). 

CrD.Jâe.M.  tRoaiAbr.4M.  AiiC.<7.h.I>fer  it.)  19H.6.SS.  S7A«.40.  U1L7.4. 


Also  there  is  a  surrender  without  deed,  whereof  Littleton  putteth 
here  an  example  of  an  estate  for  life  cS  lands,  which  may  be  sur- 
rendred  without  deed,  and  without  livery  of  seisin  ;  because  it  is 
but  a  yeelding,  or  a  restoring  of  the  sute  againe  to  him  in  the  hn- 
mediate  reversion  or  remainder,  which  are  alwayes  favoured  in  lav. 
And  there  is  also  a  surrender  by  deed  ;  and  that  b  of  things  that 
lie  in  grant,  whereof  a  particular  estate  cannot  commence  with- 
out deed,  and  by  consequent  the  estate  cannot  be  surrendred 
without  deed.   But  in  the  example  that  Littleton  here  putteth,  the 

estate 


*  Ue.  not  fai  L.  and  M.  nor  Boh. 
(1)  tSce  Note  294.] 


t  Ue,  added  U  snd Bland  Boh. 
t938.a.] 


(1)  [See  Note  905L1 
(2;  [See  Note  29&J 
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«siale  might  commence  without  deed,  and  therefore  might  bee  sur- 

rendred  without  deed.   And  albeit  a  particular  estate  be  made  of 

lands  by  deed,  yet  may  it  be  surrendred  without  deed,  in  respect  of 

the  nature  and  qualitie  of  the  thing  demised,  because  the  particular 

estate  m^ht  have  beene  made  without  deed  ;  and  so  on  the  other 

^e.   If  a  man  be  tenant  by  the  courtesie,  or  tenant  in  dower  of 

anadvowson,  rent,  or  other  thing  that  lies  in  grant;  albeit  there  ^^^^^'^ 

the  estate  begin  without  deed,  yet  in  respect  of  the  nature  and  qua^    s  R(£LAt?4980 

Ittie  of  the  thing  that  lies  in  grant  it  cannot  be  surrendred  without 

deed.   And  so  if  a  lease  for  life  be  made  of  lands,  the  remainder  for 

life  ;  albeit  the  remainder  for  life  began  without  deed,  yet  because 

remainders  and  reversions,  though  they  be  of  lands,  are  things  that 

lie  in  grant,  they  cannot  be  surrendred  without  deed.   See  in  my 

Reports  plentifull  matter  of  surrenders. 

"  Qiuere^  at  iejte  la  feme  fioit  enter ^  Isfcr   Here  Littleton  (ioKep.M,67.) 
maketh  a  qtutre.   So  as  grave  and  learned  men  may  doubt,  with- 
out any  imputation  to  them  ;  for  the  most  learned  doubteth  most, 
and  the  more  ignorant  for  the  most  part  are  the  more  bold  and  pe- 
remptory. 

It  is  holden  of  some,  that  after  the  surrender  the  issue  in  taile 
during  the  life  of  tenant  for  life  may  enter  ;  for  that  having  regard 
to  the  issue,  the  state  for  life  is  drowned,  and  consequently  the  in- 
heritance gained  by  the  lease  is  by  the  acceptance  of  the  surrender 
vanished  and  gone  :  as  if  tenant  in  taile  make  a  lease  for  life,  where- 
p^qp  •  -|  by  he  gaineth  a  new  reversion  (as  hath  beene  said)  if  te- 
|^3ao»  D.J  Q^Q^  £^  surrender  to  the  tenant  in  taile,  the  estate  for 
life  being  drowned,  the  reversion  gained  by  wrong  is  vanished  and 
gone,  and  he  is  tenant  in  taile  againe  against  the  opinion  obiter  of 
Partington^  21 H.  6.  53.  H.  «.  sa. 

But  herein  are  two  diversities  worthy  of  observation.  The  first  (Abu 
is,  that  having  regard  to  the  parties  to  the  surrender,  the  estate  is  '  ^* 
absolutely  drowned,  as  m  this  case  betweene  the  lessee  and  the  ae- 
c:ond  baron*  But  having  regard  to  strangers,  who  were  not  parties 
or  privies  thereunto,  lest  by  a  voluntary  surrender  they  may  receive 
prejudice  touching  any  right  or  interest  they  had  before  the  surren- 
der, the  estate  surrendred  hath  in  consideration  of  law  a  continu- 
ance (1).  As  if  a  reversion  be  granted  with  warrantie,  and  tenant  ^^s'q^^' 
life 


fer  lite  surrender,  the  grantee  shall  not  have  execution  in  value  o  £.  4.  is. 
against  the  grantor,  who  is  a  stranger  during  the  life  k£  tenant  for 
life  ;  for  this  surrender  shall  worke  no  prejudice  to  the  grantor  who 
is  a  stranger. 

So  if  tenant  for  life  surrender  to  him  in  reversion  being  within  age,    4o  E.  3.  i3. 
he  shall  not  have  his  age  ;  for  that  should  be  a  prejudice  to  a  stran- 
ger,  who  is  to  become  demandant  in  a  reall  action.  24  i.  a.  '??. 

If  tenant  for  life  grant  a  rent  charge,  and  after  surrender,  yet  the 
rent  remaineth,  for  to  that  purpose  he  commeth  in  under  the  charge.  ' 

A      A     ^  M  Am.  38. 

Cauëà  quâ  eufira.  7  h.  6.  t». 

If  a  bishop  be  seised  of  a  rent  charge  in  fee,  the  tenant  of  the 
land  enfeofie  the  bishop  and  his  successors,  the  lord  enter  for  the  Ant.i84.'b.) 
mortmaine,  he  shall  hdd  it  discharged  of  the  rent  ;  for  the  entrie 
for  the  mortmaine  affirmeth  the  alienation  in  mortmaine,  and  the 
lord  claimeth  under  bis  estate  ;  but  if  tenant  for  life  grant  a  rent 

in 


(1)  On  the  surrender  of  terms  of  years  by  years;  see  Hughes  v.  Robotham»  1st  Cro. 
one  termor  for  years  to  another  termor  for  30s2. 
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(4JjfO.tr.  HobbS.) 
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fc  17  Witt.  int. 
Turner  pL  9c  Gnj 
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finue  in  comiyuni 
buwo  Boc04<. 

To]  «H.4.7. 
PI.  Co(H.4ia. 

Ir.  Munndtr  53. 
(S  Cro.  271. 


m  fee,  and  after  infecfle  the  grantee,  and  the  lessor  enter  for  the 
icrieitnre,  the  rent  is  revised,  1er  the  lessor  doth  daime  abore  the 
ieai&nent.  Bat  if  I  grant  the  rerer&ian  of  my  tenant  for  life  to  ano- 
ther for  terme  of  hi&  life,  and  tenant  for  Life  attome,  now  b  the  waste 
of  tenant  for  life  dispunisbaliie  {2),  Afterwards  I  relesuie  to  the 
grantee  for  life  and  his  heires,  or  grant  the  reverûon  to  him  and  his 
heircs  ;  now  albeit  the  tenant  for  life  be  a  stranger  to  it,  yet  be- 
cause he  attorned  to  the  grantee  for  life,  the  estate  for  life  which 
the  grantee  had  shall  have  no  ccotinuance  in  the  eye  of  the  law  as  to 
him,  but  he  shall  be  punished  for  waste  done  afterward. 

The  ftecond  di%'ersitie  is,  tiiat  for  the  benefit  of  an  estranger  the 
esute  for  life  is  absolutely  determined.  As  if  he  in  the  reversion 
make  a  lease  for  }<^res,  or  grant  a  rent  charge,  &c.  and  then  the 
lessee  for  life  surrender,  the  lease  or  rent  shall  commence  mcime- 
nant.  So  in  the  case  ài  Littleton^  first,  betweene  the  lessee  and  the 
second  husband,  the  state  for  life  is  determined  ;  and  secondly,  for 
the  benefit  of  the  issue  it  shall  be  so  adjudged  in  law.  Here  note 
a  diversitie,  when  it  is  to  the  prejudice  of  a  stranger,  and  when  it 
is  for  his  benefit. 

If  a  man  maketh  a  lease  to^.  for  life,  resen  ing  a  rent  of  40  shil- 
lings to  him  and  his  heirs,  the  remainder  to  B.  for  life,  the  lessor 
grant  the  reversion  in  fee  to  B.  ji»  attome,  B,  shall  not  have  the 
rent  ;  for  that  although  the  fee  simple  doe  drowne  the  remainder  for 
life  betweene  them,  yet  as  to  a  stranger  it  is  in  e—e  ;  and  therefore 
Bm  shall  not  have  the  rent,  but  his  heire  shall  have  it. 

A  master  of  an  hospitaU  being  a  sole  corporation,  by  the  conseot 
of  his  brethren  makes  a  lease  for  yeares  of  part  of  tlie  possessions  of 
the  hospitall  ;  afterwards  the  lessee  for  yeares  is  made  master,  the 
terme  is  drowned  ;  for  a  man  cannot  have  a  terme  for  yeares  in  his 
owne  right  and  a  freehold  m  auter  droit  to  consist  together  (as  if  a 
man  !essee  for  yeares  take  a  feme  lessor  to  wife.)  (3)  [a]  But  a 
man  may  have  a  freehold  in  his  owne  right  and  a  terme  in  outer 
droit  :  and  therefore  if  a  man  lessor  take  the  feme  lessee  to  wife, 
the  ternie  is  not  drowned,  but  he  is  possessed  of  tlie  terme  in  her 
right  during  the  coverture  [6].  So  if  the  lessee  make  the  lessor  liis 
executor,  the  terme  is  not  dix>wned.    Cauêâ  çuâ  sufira,  (4) 

But  if  it  had  beene  a  corporation  aggregate  of  many,  the  mak' 
ing  of  the  lessee  master  had  not  extinguished  the  terme,  no  more 
than  if  the  lessee  had  beene  made  one  of  the  brcthreu  of  the 
hospitull. 


*  Sect.  637. 


OTE,  that  an  estate  taile  can- 


•i^WTJ,  que  un  estate  taile  iie 

Wyl    voit  este  disconlmne^  mes  la  ou  JL^  not  bee  discontinued,  but  there 

eestuyqUi  fait  le  discontinuance  fuit  where  hee  that  makes  ihe  diseunti- 

un  foils  seisie  per  force  de  le  tuile,  nuance  was  once  sei:»ed  by  f'orcf  of 

sinon  tlic 


•  The  part  of  this  Section  witliin  crotchets 
is  not  Cither  in  L.  and  M.  nur  Koli.  nor  MSS. 
und  liie  rcuiaiiidci*  of  lU^s  Section  m  ihosc  co- 


pies iinmecliately  follows  (with  a  small  vin»- 
tion)  Uiat  part  of  ttic  work  wLich  Ji^a-- 
gulshcd  by  aect.  6JL\ 


(J)  See  note  2.  ante  '218.  b.  (-1)  [Scl  Note  297 

t'uiit.  Li(.liac.i  \.  W  aijUK'iOj  1 IWA.  Abr. 


Seçt,  6;57. 


mon  que  soit  per  reason  degarrantiey 
&c  Come]  St  soil  aiely  pter,  et  fits^ 
•ef  Vaigd  soit  tenant  en  taile^  et  est 
Ussnsie  per  le  pier  que  est  sonjlts^et  le 
parfait  un  feoffment  de  eeo  sans 
garranty  et  devie^  et  puis  Vaiel  Aeroit^ 
kfits  ^Men  poit  enter  sur  le  feoffee^ 
fur  eeo  que  ceo  ne  fuit  pas  diseonti- 
nuanee^entant  quele  pier  ne  fuit  seisie 
perforce  de  le  toile  al  temps  del  feoff- 
ment^ &e.  mes  fuit  seisie  en  fee  per  le 
idsëdsinfait  al  ayd. 


the  taile,  unlesse  it  be  bj  reason  of 
a  warranty,  As  if  there  be 

grandfather,  father,  and  son,  and  the 
grandfather  is  tenant  in  tailc,  and  is 
disseised  by  the  father  wlio  is  his 
son,  and  the  father  maketh  a  feoflT- 
inent  of  this  without  warranty  and 
die,  and  afterwai'ds  the  grandfather 
dies,  the  son  may  wel  enter  upon 
the  feoffee,  because  this  wa9  no  dis* 
continuance,  inasmuch  as  the  father 
was  not  seised  by  force  of  the  entaile 
at  the  time  of  the  feoffment,  &e. 
but  was  seised  in  fee  by  the  disseisin 
of  the  grandfather. 


"  TT^ /ô«V«."    Here  it  is  to  bee  observed,  that  it  is  not  necessary  J'i^,uJ^^'i3 

%J  that  the  tenant  in  taile  bee  ever  seised  of  an  estate  taile  at 
the  time  when  the  discontinuance  of  the  whole  estate  is  begun  :  as 
n  ^^^"''^'^^  i^  ^^i^^  make  a  lease  for  life,  whereby  he  gaineth, 
L  ^  J  as  hath  beene  said,  a  fee  simple  by  wrong  ;  in  this  case  if 
he  grant  the  reversion  in  fee,  and  the  lessee  dieth,  the  whole  estate 
b  discontinued;  and  yet  at  the  tune  of  the  grant  (by  which  the  dis- 
continuance continueth)  hee  was  not  seised  by  force  of  the  taile;  and 
therefore  LittUton  materially  added  these  words  ( unfoitn  )  that  is,  ride  swt.  s»j. 
that  hee  was  once  seised  by  force  of  the  estate  taile  :  and  seeing  that  ^ 
(as  hath  beene  said)  a  discontinuance  is  a  privation,  the  rule  of  law 
agreeth  well  with  the  rule  of  philosophie,  that  omniê  firivatio  fira- 
êupfiùnit  haàitumj  and  therefore  he  cannot  discontinue  that  estate 
which  he  never  had. 


"  Sinon  que  il  soit  fier  reason  del  garrantie^  b^c."  For  in  many 
cases  a  warrantie  added  to  a  conveyance  is  said  to  make  a  discon- 
tinuance, aà  ejfectUy  although  he  that  made  the  conveyance  was 
never  seised  by  force  of  the  estate  taile,  because  it  taketh  away  the 
entrie  of  him  that  right  hath,  as  a  discontinuance  dotli.  As  if  tenant 
in  taile  be  disseised  and  dieth,  and  the  issue  in  taile  release  to  the 
disseisor  with  warrantie  ;  in  this  case  the  issue  was  never  seised  by  21  e.  4«'97.' 
force  of  the  taile  ;  and  yet  this  hath  the  effect  of  a  discontinuance 
fay  reason  of  the  warrantie,  and  the  reason  hereof  appeareth  before 
in  this  Chapter. 


•«  Le  Jits  poit  enter**    But  if  the  father  that  made  the  feoffment  A,xxiM 

had  survived  the  grandfather,  he  should  never  have  entred  against  ^.  &  «Qtr. 

his  own  feoffment  ;  but  albeit  the  father  had  survived,  yet  after  Jf^'/*^, 

his  decease  the  sonne  should  have  entred,  for  the  reason  here  9  e.  4.10.' 

yeelded  by  Littleton.   But  if  the  feoffment  had  beene  with  warran-  ^  h.' 
tic,  then  it  had  wrought  the  efiect  of  a  discontinuance  :  and  therefore 

Littleton  saith  «oiu  garranty^  without  warrantie,  (Am.'s6j.) 


*  et  Pojfsl  ssit  tenant  en  ta^le,  et  est  disseisieperle  pier  que  est  ssnjits^  not  in  L.  and  M* 


Vol.  II. 


45 


Là>.       Cap.  11. 


Of  Di^xcm: 


Sect.  6SS^  639. 


Srct.  638. 


jnJLmîOÊmMtm  tmkf^  n  lJSO.ir 


a  le  foMflf  »  tetk  W  €t  4mt^ 
a  If  iiiij  Ji>»  iimwmiiM  m  mm  immi^ 
H  fmê  rimmt  grmâmUrmrntmm 

htfiimtmime^  m  mm  maUr  mfn^    Ic  ctktkri 

ff€.iiai  êei$k  m/œ  mimritid  mt  At 

iMBe^dpmUimmemUimSkmdimme  mmtàk 

JUsHéerie^  a  êemèk  qm£  em  wTai  imm^m 

KimmrnOmmmnm  UJUs^meaqmt  tajfel 

•  far  le  merwiom  ét  fte  mmfU  im  iht 

4àM€atiUL,  0c.  n'wmHmmfmmrkmM  caCcr,  Ibe. 

m  (a  tcrrt  fcr  fotrt  ie  It  tmHc,  Be  wh— thciifnii— rftfcefecai^ 

4ncf  mM,  had  ■rrrr  ut  Uûbç  îm  die 
iMdbr  fom  «rt|ie<xûfle,«Le. 


g^j^^  I^Fthk  opnkn  i>  Ustletom  Îd our  bodLcs. 

TJl^S!'  **      gramter  del  rn^ermon  enicr^  cTf.**   Here  H  b  to  be  under- 

O  iMk  AfeK^m.)  ctood  and  obten  ed,  that  in  this  case  of  the  grant  of  the  re\-ersion 
J»*  Mi*       JMtUton  doth  net  say  mum  gurrantie  ;  because  if  a  warrantie  had 

been  added,  it  had  wrought  no  di^contimiance.  fer  that  (as  hath 
SI  M«  A.  beeoe  said)  the  discontinuance  in  jodgemcnt  of  law  was  bat  for  life: 
l^^^y  but  when  the  addition  oC  a  warrantie  doth  worke  a  discootinaance, 

then  Littleton  ftaith,  tan*  garrancie^  as  yoo  may  obserre  often  in  this 

Chapur. 


Sect  639. 


C^AU  $i  horn  êd$ie  en  iroU  sa 
fem^  Usm  memit  la  Urrt  a  un 
autermr  terme  de  tie^  are  est  U  rever^ 
$ton  ae/u  simple  a  It  baron^  &e.  Et 
td  le  baron  nufruët^  virant  sa  feme  et 
te  tenant  a  terme  de  vie^  f  ^  rerrr- 
êUm  Hêcendiêt  al  heire  le  baron,  si  le 
luire  le  baron  grant  le  reversion  a  un 
auter  enfee,  et  le  tenant  aiturna,  &c. 
et  puis  te  tenaunt  a  terme  de  vie  mo- 
rust^  et  le  fçraunlu  del  reversion  en 
eel  ease  enter:  %  en  cest  case  ceo  n*est 

pas 

•  tfl  dex'itt  et  le  grantor  del  reverntn  enter^ 
(Ji:,'^Uç.  et  puiê  le  tenant  a  terme  de  vie  mO' 
ruêtf  et  celuy  en  1$  revernon  entra,  Uc,  L.  and 


FOR  if  a  mwi  seised  in  theriglit 
of  his  wife,lettelh  the  mmt  bud 
to  another  for  terme  mt  life^  now 
is  the  reversion  of  the  fee  simple  t» 
the  husband,  &e.  And  if  the  hus- 
band dieth,  living  his  wife  and  the 
tenant  for  life,  and  the  rerersioo  des- 
cend to  the  heire  of  the  husband,  if 
the  heire  of  the  husband  grant  tJie 
reversion  tQ  another  in  fee,  and 
the  tenant  attorne,  he.  and  afler- 
wards  the  tenant  for  life  dieth,  sod 

the 

M.  and  Roh. 
t  et  not  in  L.  and  M.  nor  Rob. 
^  en  ceet  cae  not  in  L.  and  M.  nor  Roh. 


Lib.  3. 


Of  Discontinuance. 


Sect.  640,  641. 


pas  HsconHnuanee  a  lafeme^  mes  la 
'feme  hieà  poil  enter  sur  le  grantee^ 
0c.  pur'eeo  que  le  grantor  n^hvoit 
riens  at  temps  del  gr  aunt  J  en  le- droit 
la  fenie^  quant  il  Jist  le  graunt  del 
rerersiau» 


the  giiintee  of  the  réversion  in  this 
ease  enter  :  in  this  ease  this  is  no 
discontinaanee  to  the  wife,  but  she 
may  well  enter  ui>on  the  grantee,  &e. 
because  the  grantor  had  nothing  at 
the  time  of  the  graunt,  in  the  right 
of  his  wife,  when  hee  made  the 
graunt  of  the  reversion. 


"  â^^iR  si  home  setsie  en  droit  »a  feme^  lesaa,  Here  Lit^ 

tleton  piitteth  his  case  where  the  baron  onely  makes  a  lease 
for  life  ;  for  if  he  and  his  wife  joyne  in  a  lease  by  deed,  there  the 
reversion  is  not  discontinued.  See  before.  Sect.  620.  More  need 
not  to  be  said  hereof,  in  respect  the  Uke  case  of  tenant  in  taile  hath 
been  explained  before. 


14  B.  s. 
DiieoDt.  i* 
W  Am.  p.  2. 
18  E.3.54. 
38  E.  3. 3S. 
8SII.6.34. 
SI  H.  6.  ffS,  53. 
1SE.4. 
Discont.30. 


[340.  a.]  Sect. 

Tj^T  issint  il  semhUy  eoment  que 
'JHà  homes  qiieux  sont  inheritables 
perforce  de  le  taiUy  el  ils  nefueront 
uhques  seisie.^  per  force  de  mesme  le 
toile,  que  tid  feoffements  ou  grants 
per  eux  fait  satU  clause  de  warranticy 
n*est  pas  discontinuance  a  lour  issues 
après  ïbttr  decease^  mes  que  lour  issues 
payent  Men  enter^  &c.  cornent  911e 
ceua;  queux  fièrent  tiel%  grants  en  lour 
vies  fueront  forbarres  d*entrer  per 
lour  fait  demesne,  &c* 


AND  so  it  seemeth,  that  men 
which  are  inheritable  by  foree 
of  an  entaile,  and  never  were  seised 
by  force  of  the  same  entaile,  that 
such  feofferaent»  or  grants  by  them 
made  without  clause  of  warrantie, 
is  no  discontinuance  to  their  issues 
after  their  decease,  but  that  their  is- 
sues may  well  enter,  &e.  albeit  they 
which  made  such  graunts  in  their 
]ive&  weE*e  forebarred  to  enter  by 
their  ownc  act,  &c. 


Sect. 

¥tf1T  si  le  tenant  en  taile  ad  issue 
^  JlJ  deux fltSy  et  Veigne  disseisist  son 
"  P^i'j  et  ent  fait  feoffment  en  fee  sans 
tUtuge  de  garrantie,  et  devia  sans  is- 
et  puis  le  pier  devie,  le  pmsriejits 
pwt  bien  enter  sur  le  feoffee;  pur  ceo 
que  le  feoffment  son  eigne  frere  ne 
poit  estre  discontinuance^  ptir  ceo  que 
il  ne  fuit  unques  seisie  per  force  de 
mesme  le  taile.  Car  il  semble  encounter 
reason^  que  per  matter  en  fait,  &c. 
sans  clause  degarrantie,  home  poit 
discontinue  un  ^faitj  &c.  que  nefuit 

unques 


AND  if  tenant  in  taile  hath  issue 
two  sonnes,  and  the  eldest  dis- 
seiseth  his  father,  and  thereof  mak- 
eth  a  feofiement  in  fee  without  clause 
of  warrant  ie,  and  die  without  issue, 
and  after  the  father  die,  the  young- 
est son  may  well  enter  upon  the  fe- 
offee ;  for  that  the  feoSement  of  his 
elder  brother  cannot  be  a  discontinu- 
ance, because  he  was  i;ever  seised 
by  force  of  the  same  tayle.  For  it 
seemeth  to  be  against  I'cason,  that  by 
matter  in  fact,  &c.  without  clause  of 

warrantie,' 


•  L.  and  M. 


i 


Lâb^a.   Cap.  IL 
«■fiM  êàmeftrfartt  de 


Of  DiscoariniiaiMy. 


If  warrutk,  a  anu 
mac  a  deed,  fce.  tint  i 
cd  bjr  force  #f  tke  asMae  taOr. 


m»M.iM.  "VTOTE,  there  abo  m  these  tvo  Scctkw  appeared  tfhai  (as 
Mm.«L«i.  hath  beenc  taid  before)  a  wanantie,  though  he  vere 


teîfled  by  force  of  the  taîle,  maj  vorke  the  clfect  ef  a 

Home  ti9€t  diseontintur  un/ait,  (S'r.**  Tlûa  is  inwta^m.  and 
shouldbe,  home  fioet  diucntinuer  un  Udle  :  aadsoisthci 


Sect  642. 


[340,  b.] 


n/ 1^  et  le  tenant  dana  les  tenements 
a  un  outer  en  |  iaiU^  le  remainder  a 
un  auter  en  /«f,  et  fuis  le  tenant  en 
taile  fait  un  leas  a  un  home  pur  terme 
de  tu^&e.  savant  le  reversisny&e.  et 
fms  granta  le  reversion  a  un  auter 
enfee,  et  le  tenant  a  terme  devient- 
tuma,  0e.  et  fnis  le  grantee  dd  re- 
versiim  morust  sans  heirt,  ore  mesme 
le  reversion  devient  al  sdgmor  per 
voy  d^eseheate.  8i  en  eest  cas  le  te- 
nant a  terme  de  vie  deviast,  et  le  sei- 
gnior fer  force  de  son  eséheate  enter 
en  la  vie  le  tenant  en  le  taile^  et  fuis 
le  tenant  en  le  taXU  morust^  il  semble 
en  eeo  cas  que  eeo  n^est  fas  disconti- 
nuance al  issue  en  le  taUe,  ne  a  eetuy 
en  le  remainder^  mes  (pie  il  foit  bien 
enter^  fur  ces  que  le  seignior  est  eins 
per  Toy  d'escheat^  et  nemy  fer  le  te- 
nant en  le  (atle,  &c.  Mes  secus  esael, 
si  le  reversion  ust  este  execute  en  le 
grantee  en  le  vie  de  tenant  en  le  taiU^ 
car  adonque  ust  le  grantee  est  eins 
en  les  tenements  per  le  tenant  en  le 


N OTE,  iftliere  be  Imrdauidte. 
nuit,  aad  tbe  tenant  gtfeth 
lands  to  another  in  taile,  tbe  remain- 
der to  another  in  fee,  and  after  the 
tenant  in  taik  makes  a  lease  to  a  man 
for  a  terme  of  life,  &e.  saving  tbe  rc- 
Tersion^lie.  and  after  granteth  the 
reyersioQ  to  another  in  fee,  and  the 
tenant  for  life  attome,  &e,  and  after 
the  grantee  of  the  reYersion  die 
without  heire,  now  the  same  rever- 
sion eommeth  to  the  l<Hrd  hj  waj  of 
eseheat.  If  in  this  ease  the  tenant 
for  life  dieth,  and  the  lord  by  force 
of  his  eseheat  enter  in  the  life  of  te- 
nant in  taile,  and  after  the  tenant  fai 
taile  dieth,  it  seemeth  in  this  ease 
that  this  is  no  diseontinuanee  to  the 
issue  in  taile,  nor  to  him  in  the  re- 
mainder, but  that  he  may  well  ea- 
ter, beeause  the  lord  is  in  by  wsf 
of  eseheat,  i^d  not  by  the  tenant  in 
tayle.  But  otherwise  it  should  bee, 
if  the  reversion  had  beene  executed 
in  the  grantee,  in  the  life  of  tenant 
in  tayle,  for  then  had  the  grantee 
been  in  the  tenements  by  the  tenant 
in  taile,  &c. 


viMt  SeeLtao,       ^  I  ^HE  reason  of  this  case  is  here  rendred  (as  before  it  was  in  this 
X    Chapter),  that  albeit  the  reversion  be  executed  in  the  lord  by 
escheat  in  the  Ufe  of  tenant  in  taile,  yet  because  he  is  not  in  by  the 
tenant  in  taile  but  by  escheat,  it  worketh  no  discontinuance. 

But 


•  Uc,  added  in  L.  and  M.  and  Rob. 

ÎMUir-Item,  L.  and  M.  and  Rob. 
l'dâ^  f mdtniftr  a  un  MUtbr  en,  itcft  in 


L.  and  M.  nor  Roh. 
i      not  in  L.  and  M.  nor  Rob 


Lib.i 


Of  DiscGfntinudnce.  âèct  643---645. 


But  if  it  had  bccnc  executed  in  the  life  of  tenant  in  taile  in  the  JJlig;^ 
grantee  which  was  in  by  tenant  in  taile,  then  the  lord  by  escheat 
should  have  taken  advantage  of  it.   But  àS  this  sufficient  hath  beene 
said  before  in  this  Chapter. 


Sect  643, 644,  Sc  645. 

JTEM^  si  un  parson  d'un  e^Uae  \  L80,  if  a  parson  of  a  churoli  or  . 

m  un  "oic-ar  d'un  esglise,  aUm  cer-  J\  viear  of  a  church  alien  certaine 

totne  terns  ou  tentmenis  parcel  At  lands  or  tenements  pareell  of  his 

eon  gîâ^,  &c.  a  un  avUr  m  ftt^  et  glebe,  &.e«  to  another  in  fee,  and  die 

morustj  ou  résigne^  &e.  eon  successor  or  resigne,  fcc.  his  successor  may 

foU  bien  enter^  nient  eontristeant  tiel  well  enter,  not^iithstanding  sueb 

aUenaKofi,  come  est  dit  enun  Nota  2  alienation,  as  is  said  in  a  JV*oto2i 

H.     Terme  Jtlich.  quod  sic  ineipit.  H.     Termino  Mich,  yrhieh  begia^^ 

Bcth  thus. 


Sect.  644. 

NOTA  quod  dictum  fuit  pro  lege,  l^WTA  quod  dictum  fait  pro  lege^ 

en  un  bridge  de  *aceompt  j^rt  wi  in  a  writ  of  account  brought  by 

per  un  master  d^un  college  *  vers  un  a  master  of  a  college  against  a  chap* 

cftapleme,  que  si  un  parson,  ou  un  vi-  laine,  that  if  a  parson,  or  iricar,  grant 

ear,  graunt  certaine  terre  qud  est  de  certaine  land  which  is  of  the  right 

droit  son  esglise  a  un  auter  et  devie,  of  his  church  to  another  and  die,  or 

ou  permute^  le  successor  poit  enter,  changeth,  the  successor  may  enter,. 

&e.  Etjeo  croy  que  la  cause  est^  pur  &c.  And  I  take  the  cause  to  bee,  for 

ceo  que  ie  parson^  ou  vicar ^  que  est  that  the  parson,  or  vicar,  that  i» 

mdsie^  0c.  come  en  droit  de  son  es-  seised,  &c.  as  in  risht  of  his  chorcb^ 

gtise^  n*ad  pas  droit  de  fee  simple  en  bath  no  right  of  me  fee  simple  in 

les  tenementSy  \  etle  droit  de  fee  stm-  the  tenements,  but  the  right  of  the 

pie  de  ceo  demurt  en  aseun  auter  per-  fee  simple  abidetb  in  another  per- 

son  ;  U  pur  eel  cause  son  successor  son  ;  and  for  this  cause  his  sueces* 

jpoit  ftiefi  enter,  nient  conMsteant  ttel  sour  may  well  enter,  notwiihstand« 

alteniition,  &€.  ing  such  alienation,*  &.c. 


Sect.  645. 


f'^AR  un  teesque  poit  aver  brece  de 
%j  droit  deltenements  de  droit  deson 
e^Jise,  pur  ceo  que  le  droit  est  en  son 
chapiter  J  et  le  fee  simple  demurrant 

en 


*  «fr«  vfi  ehapleine-^un  chapel^  L.  and  M. 
apdRoh. 
t  e^«-fitf,  U.  and  M.  and  Roh. 


FOR  a  bishop  may  have  a  writ  of 
right  of  the  tenements  of  the 
riçht  of  his  church,  for  that  the  right 
is  u  his  chapiter,  and  the  fee  simple 

abideth 

4>  tenementê  da  êrnt  de  wn  eigUwt  par  ce9 
que  le  droit  ett  ên  con  chapiter^  et  fe^not  in  L. 
andM.  tforHoh. 


Lib.  3.    Cap.  11.  OfDiscontinnaiHT,  Sect.  645. 


at.bif  et  m  sam  tkëfUer.  Et  m 
éeane  foU  aver  hreve  ée  âroii^  fur 
eeoqueU  éraii  iemurt  m  lu  y.  ^  Et 
un  akèe  foit  aver  brief e  de  droit ^  fwr 
etù  que  le  dreit  demart  emlmgetem 
êom  covent.  Et  un  master  d*un  has- 
fitallpoit  aver  brief  e  de  draity  pur 
tea  que  le  droit  demurt  enlutf  et  en 
sssMmfTtnSy  Qe.  Et  sîe  de  «liis  % 
eMÎbtts  cMifimilibai.  ||  Mes  un  far- 
son  au  un  viear  ne  fait  axer  Mefe 
de  droUy  &e. 


mUdetk  ia  kim  aad  ia  Us  ehapiirr. 
And  n  deuc  my  liaTe  m  writ  of 
right,  bccmiue  tlîe  i^ht  renarufs 
in  him.  And  mn  mbboC  nar  hmre  a 
writ  of  right,  for  that  the  right  r. 
majnes  ia  him  aad  ia  his  eovest 
,  And  a  master  of  aa  hospiCaU  aiay 
have  a  writ  of  right,  beeaose  Uie 
right  remaiaeth  ia  him  and  ia  bis 
eonfrerrs,  &c.  And  so  of  other  like 
eases.  But  a  parsoa  or  viear  eaanot 
have  a  writ  of  right,  hue. 
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"  'jnARCEL  de  êongltbe^  ISTc:*  In  whom  the  fee  am-  p«  . 
Jl  pie  of  the  glebe  is,  b  a  questkn  in  oor  bookes.  [a]  L*'^^* 
Some  hold  that  it  is  in  the  patron  ;  but  that  cannot  be  for  two  rea- 
sons. First,  for  that  in  the  beginning  the  land  was  given  to  the  par- 
son and  his  successors,  and  the  patron  is  no  successor.  Secondly,  the 
words  of  the  writ  of  jurU  uirùm  be,  «f  nt  libera  eleemtjf^ina  cede- 
Métde  D.  and  not  of  tlie  patron.  Some  others  doe  hold  that  the  fee 
simple  b  in  the  patron  and  ordinar)'  ;  but  this  cannot  be,  for  the 
causes  abovesaid  :  and  therefore,  of  nccessitie,  the  fee  simple  is  m 
abeyance,  as  Littleton  saith.  And  tliis  was  provided  by  the  prorir 
dence  and  wisdome  of  the  law  ;  for  that  the  parson  and  vicar  have 
euram  animarum^  and  were  bound  to  celebrate  divine  scnice,  snd 
admhiister  the  sacraments  ;  and  therefore  no  act  of  the  pi^ecessor 
shfNild  make  a  discontinuance  to  take  away  the  entry  of  the  succès- 
hur,  and  to  drive  him  to  a  reall  action,  whereby  he  should  be  desti- 
tute of  maintenance  in  the  meane  time.  Upon  consideration  of  aU 
our  bookes  I  observe  this  divcrsitic  :  that  a  parson  or  vicar,  for  the 
benefit  of  the  cliuixh  and  of  his  successor,  is  in  some  cases  esteemed 
in  law  to  have  a  fee  simple  qualified  ;  but  to  doe  aiy  tiling  to  the 
prejudice  of  his  successor*  in  many  cases,  the  law  adjudgeth  him  to 
have  in  effect  but  an  estate  for  life.  CauêéS  eccîtsi^  fiublicU  cauni 
éiçui/iarantur  :  and  Summa  ratio  cnt  qu€  firo  reHgione /acit.  And 
Ecclewfungitur  vice  mnorifty  melioremfacere  fiotest  conditionm 
êuamy  deteriorem  ncquaquam, 

Asa  parson,  vicar,  archdeacon,  prebend,  chantery  priest,  and  the 
like,  may  have  an  action  of  waste,  and  in  the  writ  it  shall  be  said,ai 
exharedationem  eccleêi^f  ^c.  i/iaiua  B,  or  firécbendmifiwtê  A. 

And  the  parson,  &c.  that  maketh  a  lease  for  life,  shall  have  s 
cdnnmiii  casu  during  the  life  of  the  lessee,  and  a  writ  of      . .  i  -i 
entrie  ad  communem  legem  after  his  death,  or  a  writ  ad  L^***  "'J 
terminum  gut  fireteriit^  or  a  quod  fiermittat  in  tlie  debet^  and  naoe 
can  maintaine  any  of  these  writs,  but  a  tenant  in  fee  simple  or  fee 
tayle. 

And  a  parson.  Sec.  may  receive  homage,  which  tenant  for  life 
cannot  doe.    Temfis  E.  1.    Incumbent  19. 

[c]  Likewise  a  parson,  &c.  shall  have  a  writ  of  mesne,  snd  a 
c  on  tra  formam  /eoffamenti. 


i  Et  un  abbe  poet  aver  bri^e  de  dr^it^pur 
ceo  que  le  droit  demurt  en  htjff  not  in  h»  and  M. 
nor  Eoh? 


iin  added  L.  and  M.  and  Rob. 
I  &c.  added  L.  and  ML  wid  Boh. 


Lib.  3. 


Of  Discontinuance. 


Sèct.  645. 


Buta  parson  cannot  male  a  discontinuance,  as  X^/f/ffOTT  hef^ 
teacheth  ;  for  that  should  be  to  the  prejudice  of  his  successor  to 
take  avay  his  entrie,  and  to  drive  htm  to  a  reall  action.' 

Also  if  a  parson,  &c.  mike  a  lease  for  yeares,  reselling  a  i*ent, 
and  dieth,  the  lease  is  determined  by  his  death;  as  if  tenant  for 
life  had  made  a  lease,  no  acceptance  of  the'  rent  by  the  successor 
can  make  it  good.  Also  in  a  reall  action  a  parson,  vicar,  arch- 
deacon, prebend,  8cc.  shall  have  aid' of  the  patron  and  ordinarie,  as 
tenant  for  life  shall  have.  So  as  it  is  evidetit,  that  to  many  pur- 
poses a  parson  hath  but  in  effect  an  estate  for  life,  and  to  many  a 
qualified  fee  simple,  but  the  entire  fee  and  right  is  not  in'  him  ; 
and  that  is  the  reason  that  hee  cannot  ^scontinue  the  fee  sim)>le  that 
he  hath  not,  nor  ever  had  ;  for,  as  it  hath  beene  said,  OmiiU  firiva^ 
tio  firéewflftonit  habttum.  And  for  the  same  canse  hecaAnot  hare  a 
writ  of  right  right,  nor  a  writ  of  right  in  its  nature  ;  as  a  writ  of 
right  tur  disclaimer  of  customes  and  services,  ne  in  juètè  vexei^  ra- 
ttonabilibu9  divîM^  quo  jure^  and  the  like. 

But  here  it  appeareth  by  Littleton^  that  such  bodies  politike 
or  corporate  as  have  a  sole  seisin,  and  may  have  a  writ  of  right, 
for  that  the  fee  and  right  is  in  them  (albeit  they  canned  absolutely 
convey  away  their  lands,  &c.  without  assent  of  othcfrs),  may  make 
a  discontinuance  ;  as  a  bishop,  an  abbot,  a  deane,  a  ni  aster  of  an 
hospitall,  and  the  like.  But  this  is  to  bee  understood  where  a 
deane  or  a  master  of  an  hospitall,  &c.  are  solely  seised  of  distinct 
possessions:  for  if  the  bodie  that  is  seised  be  aggregate- of  many, 
as  the  deane  and  chapiter,  master  and  confreres,  &c  then  the  feolP* 
ment  of  the  deaue  or  master  is  so  farre  from  a  discontinuance  as  it 
is  a  disseisin. 

And  these  that  have  the  fee  and  rig:ht  in  them  shall  not  have  aid 
in  respect  of  their  high  and  larçe  estate,  albeit  any  of  tliem  be 
presentable  :  but  a  deane  that  is  collative  shall  have  aid  of  the 
king. 

And  it  is  to  be  observed,  thkt  the  remédie  is  ever  agreeable  to 
the  right  :  and  therefoi*e  the  bishop,  deane,  master  of  an  hospitall, 
that  hath  college  and  common  scale,  or  the  like,  shall  have  a  writ 
of  right  right,  which  is  the  highest  remédie,  for  that  they  have  the 
highest  estate. 

T'KLO       1  Littleton  citeth  the  booke  case,  3ftch.  2  //.  4.  as  an 

|^o4J.  a.  J  authoritie  whereupon  he  groundeth  his  opinion.  And  it  is 
to  be  observed,  thait  the  yeares  cS  H,  4.  were  published  before 
LittletonàXà.  write, 

But  at  tliis  day,  the  bishop,  deane,  master  of  an  hospitall,  or  the 
like,  that  have  the  fee  and  right  in  them,  as  hath  beene  said,  can- 
not discontinue  ;  neither  can  they  or  any  parson,  vicar,  archdea- 
con, prebend,  or  any  other  having  any  ecclesiasticall  living,  with 
assent  of  deane  and  chapiter,  patron  and  ordinary,  or  the  consent  of 
any  others,  make^an>[  lease,  gift,  grant  or  conveyance,  esUte, 
charge  or  incumbe ranee  to  bmde  his  successor  other  than  for  terme 
of  one  and  twentie  yeares,  or  thi'ee  lives  in  possession,  whereupon 
the  accustomed  rent  or  more  shall  be  reserved.  These  be  excellent 
law  es,  and  have  beene  well  expounded  for  the  maintenance  of  reli- 
gion and  the  good  of  God*s  church;  for  otherwise  it  is  to  bee  feared 
that  holy  church  would  lose  more  than  it  would  g;alne  hi  these 
dayes. 

But 


0  Ron.  Abr. 
476.  479.  4M. 
Cro.Cai;38. 
f  ReiwSl. 
SBoU.Abr.6Si 

SBicxtit: 

Aid.  30.' 
S5  S.-3.  St. 
«  R.3.  49. 
8  H.6.S4. 
11  H.0.0* 
0E.S.4f. 
43  Am.  PL  13. 
F.  N.  B.  ISO. 
(Flo.  1384 


(SCro-SOO. 
Ant.  385.  b. 
Plo.  3J6.  Doc 
Pk.87«871.) 


44  E.  3.  II. 
ltIL4.«8. 
9  R.  4.  lA. 
18  E.  3.  7. 
SE.  3.  11. 
8  E.  S.  Aid  167. 
IS  H.  4. 11. 
3S  E.  3.  Aid  39. 
38  B.  3. 19. 
14  B.  3.  Juris 
utnim4. 


Vide  Sect  887. 

893,  See. 

1  BSx.  e.  18. 

13Blix.e.lO. 

1  JmoU  eap.  3* 


Ub.l.ibL46. 
lib.  4.  foL  7«. 
bSO.Lib.8. 
fol.  9  &  14. 
lib.  «.foL  37. 
Lib.  7.  fol.  8. 
Iib.ll.fbL07. 
37  H.  8. 
31  B.  8. 
3SH.8. 
37  H.  8. 
iB.O.&e. 


Idbu  <X   Ctip«  IJL  Discontmuancct 


Bat  where  Littleton^  in  this  and  other  Sections,  stakes  mention  of 
masters  of  hospitals,  the  reader  must  know,  that  since  Littleton 
wrote,  there  hath  beene  a  p^at  alteration  made  by  divers  acts  of 
parliament  concerning  hospitals. 

(OVMéi.  Matter  del  hOêfiittUL**   These  points  concemmg  hospitals  were 

TTiSirrVrant       resolved  [c]  by  the  justices. 

BMwae  On?'       Fiwt,  that  no  hospitall  was  given  to  the  crowne  by  the  statute  of 

tetbute*!  cue.  27  8.  nor  any  hospitall  is  within  the  statute  of  31  /f.  8.  of  mo- 
nasteries, but  only  religious  and  ecclesiasticall  hospitals,  and  that  no 

CI  au.  41^  Ig^y  hospitall  was  within  those  statutes. 

Secondly,  if  upon  the  foundation  of  any  lay  hospitall,  or  after  it 
was  ordained,  that  one  or  divers  priests  should  be  maintained  within 
the  hospitall  to  celebrate  divine  service  to  the  poore,  and  to  pray 
for  the  soule  of  the  founder,  and  all  christian  soûle»,  or  the  like  ;  and 
that  the  poore  of  such  hospitall  should  make  the  like  orisons,  yet 
such  an  hospitall  is  not  within  the  said  statutes;  for  the  hospitall  is 
lay,  and  not  religious;  and  all  or  the  most  part  of  antient  lay  hos- 
pitals were  founded  or  ordained  after  the  like  sort;  and  the  makers 
of  those  sututes  never  intended  to  overthrow  workes  of  charitie,  but 
to  take  away  the  abuse. 

iâta^«!B.  Thirdly,  that  no  hospitall  was  given  to  the  king  by  the  statute  of 

37  H»  8.  but  in  two  cases,  where  the  donors,  founders  or  patrons, 
8cc.  had  entred  and  expulsed  tlie  priests,  wardens.  Sec.  betweene  the 
fourth  day  of  Februarie,  jfnno  27  H.  8.  and  the  five  and  twentieth 
of  December,  jfnno  37  H,  8.  or  where  king  Henry  the  eighth,  by 

uMMiiln!''^        commission  according  to  that  act,  should  enter  and  seise  the  same  ; 

Lib.4.111. 113.      but  that  determined  by  the  death  of  that  king. 

fOTiimVmr  Fourthly,  that  the  statute  c£  I  £.  6.  extended  not  to  any  hospitall 

BeeiniMiieiu        whatsoever,  either  lay  or  reli^ous,  as  by  the  same  appeareth. 

^  Befkis?!.)  And  I  was  of  counsell  with  the  lord  Cheney  in  this  case,  which, 
seeing  it  may  doe  good  for  maintenance  of  charitable  uses,  I  thought 
good  summarily  to  report  it.  To  this  I  will  adde.  Famé  fiaujierum 
vita  fiaufierum  ;  gut  d^raudat  eo9  vir  eanguinU  est, 

^Tota^  Of  hospitals,  some  are  corporations  aggi^egate  of  many; 
as  of  master  or  warden,  kc.  and  his  confreres  ;  some,  where  the 
master  or  warden  hatli  only  the  estate  of  inheritance  in  him,  and 
the  brethren  or  sisters  power  to  consent,  having  college  and  com- 
mon scale  :  some,  where  the  master  or  warden  hath  the  state  in  him, 
but  hath  no  college  and  common  scale  :  and  such  a  master  or  war- 

îîr5î»y ^'^^  s**^*  ^  7""*  «rrûm  ;  and  of  these  hospitals  some  bee  cUgi- 
ble,  some  donative,  and  some  presentable. 


(F.  N.B.  48^ 
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'MJ^ES  U  pltfb  haxA  hntfe  que  tb 
wfA.  potent  aver  tat  Ubriefe  de  juria 
utrùm,  le  quel  est  graund  proqfe  que 
le  droit  de  fee  tCesi  en  euacy  ne  en  nul 
auffr8,  &e.  Mes  le  droit  de  fee  simple 
est  en  abeiance^&c.  ceo  est  a  dire^  que 
il  est  tanUolement  en  le  remewibraneej 
entendement  et  consideration  de  la  ley  ^ 

05c; 


BUT  the  highest  writ  that  Ou^ 
can  have  is  the  writ  of  jw* 
utrùm^  which  is  a  great  ppoofc  that 
the  right  of  fee  is  not  in  them,  nor 
in  any  others,  &e.  But  the  right  of 
the  fee  simple  is  in  abeianee,  that  is 
to  say,  that  it  is  only  in  the  reiiicm- 
braaoe,  intendment  and  considcri- 

tiOD 


Lib.  3. 


Of  Discontinuance. 
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fiA.o  K  T  Car  may  semble  que 

LJ4-^.  D.J  ti^i  chose \  et  tiel  droit  que 
etdit  en  diverslwresestreen  abeyance^ 
est\.a  tant  a  dire  en  Latyne  (scilicet)^ 
TaÙs  rc»,  vel  tale  rectum,  quœ  vel 
quod  DOQ  est  in  homine,  adtunesu- 
perstite,  sedtantutnoiodoest,  et  con- 
sistit  in  consideratwne  et  intelHgen* 
lia  legis,  et  quod  alii  dixerunt, 
talem  rem  aut  tale  rectum  fore  in 
nubibuB.  ^Mesjeo  suppose  que  Us  in-* 
ieaderont  per  ceux  parois^  in  nubibus, 
&o.  comejeo  aye  dit  adevant.  $ 


tion  of  the  law,  &c.  for  it  seemeth  to 
me,  that  buch  a  thing  and  such  a 
right  which  is  said  in  divers  bookes 
to  be  in  abejuuce,  is  as  much  to  say 
in  Latine  (scilicet).  Talis  res^vel  talc 
rectum^  quœ  vel  quod  non  est  in  ho- 
mine  adtuncsuperstite^  sedtantimmO' 
do  esty  el  eonsistit  in  consideratione  et 
intelligentia  legiSj  et  quod  alii  dixe* 
runty  talem  rem  aut  tale  rectum  fore 
in  nubibus.  But  I  suppose,  that  they 
meane  by  these  words  (in  nubibus^ 
&c.Jy  as  I  have  said  belbre. 


*•  JCT^  abeiance**  (1)  That  is,  in  expectation,  of  the  French  word 
Mlé  àayer,  to  expect   For  when  a  parson dieth,  wee  say  that  the 
Avefaold  is  in  abeyance,  because  a  successor  is  iu  expectation  to  take 
it  ;  and  here  note  the  necessitie  of  the  time  interpretation  of  words. 

If  tenant  fiur  terme  d*  auter  vtV dieth,  the  freehold  is  said  to  be  in 
abeyance  untill  the  occupant  entreth.  If  a  man  make  a  lease  for 
life,  the  remainder  to  the  right  heires  of  /.  S,  the  fee  simple  is  in 
abeyance  untill  /.  ^.  dieth.  And  so  in  the  case  of  the  parson,  the 
fee  and  right  is  in  abeiance,  that  is,  in  expectation,  in  remem- 
brance, entendment,  or  consideration  of  law,  1.  In  considéra  done 
Jive  intelligentid  legiê^  because  it  is  not  in  any  man  then  living  ; 
and  the  right  that  is  m  abeiance  is  said  to  be  in  nubibua^  in  the 
clouds,  and  therein  hàth  a  qualitic  of  fame  whereof  the  pœt 
speaketh: 

In^ediCurque  80ht     cafiut  inter  nubila  c^ndit* 


%A  E.  S.  08. 
VL  Sect.  MS, 
649,  650,  6J1. 
Vide  St-et.  1. 
(Hob.  338. 
ÂXkU  263.  b. 
a  RoU.  339. 
Post.  343.  a. 
1  Hfj».66.> 


Vire*  4.  JBoctf* 


Sect.  64T, 


r^£Jf,  A  un  parson  un  esgUse 
derif,  ore  U  franktmement  del 
glibe  del  parsonage  est  en  nulluy  du- 
rant  le  temps  que  te  parsonage  est 
wndcy  mesin  abeiance;  estascavoir^ 
in  consideration  et  en  le  intelligence 
*k  leyy  tanque  un  auter  soil  fait 
parson  de  mesme  V  esglise  :  et  imme- 
diat  quant  un  auter  est  \\ fait  parson^ 
f^franktenemtnt  enfail  est  en  luy 
^ome  successor .  1j\ 


ALSO,  if  a  parson  of  a  church 
dieth,  now  the  freehold  of  the 
glebe  of  the  parsonage  is  in  none 
during  the  lime  that  the  parsonage 
is  voide,  but  in  abeiance,  viz,  in  con- 
sideration and  in  the  understanding 
of  the  law,  untill  another  be  made 
parson  of  the  same  church;  and 
immediately  when  another  is  made 
parson,  the  freehold  in  deed  is  in 
him  as  successor* 

<^3Z 


*  not  in  L.  and  M.  nor  Boh. 
t      en,  L.  and  M-  and  Koh. 
4  (fe  added  L.        M.  and  Roh. 

#  <Héij€9  9Uppog$  Wé  ià  intefubront 
>B^,  «  «tt^tt*,  ^c.  aol  in  U  and 
^>      ^  (1)  t8cc^olc298J 
Vol.  n.   ,  4,4  ^ 


M.  nor  Roh. 

$  added  L.  and  M.  and  Roh. 
i  fait  tiGt  in  L.  and  M.  nor  Roh. 
1[  ^c.  added  L.  and  M.  andJtU)h« 
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un  parson  (P  un  cèglUe  dcvie^  Is^c.**  So  it  is  of  a  bishop,  ab- 
1^  bot,  deanc,  archdeacon,  prebend,  vicar,  and  of  every  other 
sole  corporation  or  body  politike,  preseutative,  elective,  or  donative, 
BriL^L^Mf'  *       ^hich  inheritances  put  in  abeiance  ^re  by  some  called  hitreditatet 
jacenttê  ;  and  some  say,  gue  le  fee  est  en  balaunce. 


Sect.  648.  [343. 

JTE.V,  ascnns  peradventure  voU  \  LSO,  some  peradTenture  wil 

lent  argiArr  et  dire^  que  entant  que  xjL  argue  and  say,  that  inasmuehfts 

un  parson  ore  T  asssent  del  patron  et  a  parson  wit  h  the  assent  ofthe  pairoo 

ordinarie^  poH  ,^ranter  un  rent  charge  and  ordinary,  may  grant  a  rent 

hors  dd  glebe  del  parsonage  enfee^  et  charge  out  of  the  glebe  of  ike  par- 

iësint  charger  te  glebe  det  parsonage  sonage  in  fee,  and  so  charge  the  glebe 

perpeliialmenty  ev^o  Us  ont  fee  simple^  of  the  parsonage  perpetually, 

ou  deux  on  un  de  eux  avait  fee  simple  they  have  a  fee  simple,  or  two  or  one 

*al  meins].    A  ceo  poit  eslre  reh^pon-  of  them  have  a  fee  simple  at  the 

due,  qiu  il  est  principle  en  le  ley^  que  least.    To  this  may  bee  answered, 

de  chescuiuf  terres  il  y  ad  fee  siitipte^  that  it  is  a  principle  in  law,  that  of 

&c.  en  aseun  /lome,  on  ^  autermenl  U  everie  land  there  is  a  fee  simple,  &e. 

fee  simple  est  en  abeyance  ||.    Et  un  in  some  bodie,  or  otherwise  the  fee 

auter  principle  esty  que  chescnn  terre  simple  is  in  abeyance.  And  thereii 

de  fee  simple  poit  estre  charge  de  un  another  principle,  that  every  land  of 

rent-charge  en  fee  per  un  voy  ou  per  fee  simple  may  bee  chai^dwitha 

auter.    Et  quant  tiel  rent  est  graunt  rent  charge  in  fee  by  oneway  or 

per  le  fait  le  parson^  ct  te  patron^  et  other.  And  when  such  rent  is  grant- 

Vordinarle^  &c,  enfeeyUul  avera  pre-  ed  by  the  deed  of  the  parson,  and  ihe 

judice  on  parde  perforce  de  fid  grant  patron,  and  ordinarie,  &c.  in  fee, 

forsque  les  ^grantors  en  lour  ries^  et  none  shall  have  prejudice  or  losseby 

tes  htires  le  patron^  et  les  successors  dd  foi*ce  of  such  grant,  but  the  grantors 

ordinary  après  lour  decease.  El  après  in  their  lives,  and  the  heires  of  tbe 

tiel  charge^  si  le  **  parson  derie,  son  patron,  and  the  successours  of  tbe 

successour  ne  poit  rener  a  le  dit  esglise  ordinarie  after  their  decease.  And 

de  rstre  parson  de  mesme  le  esglise  per  after  such  charge  if  the  parson  die, 

la  ley  y  forsque  per  presentment  del  pa-  his  successor  cannot  come  to  thesayd 

tron,  el  admission  et  institution  del  or-  church  to  be  parson  of  the  same  I7 

dinarie.  ff  Et  pur  eel  cause  il  covient  the  law,  but  by  the  preseatment  of 

qtu  le  successor  soy  teigne  content ^  et  the  patron,  and  admission  and  insti* 

agree  de  ceo  que  son  patrmi  et  Vordi-  tution  of  tlie  ordinarie.  And  fortbis 

narieloyalmentfesoyentadecanty&c.  cause  the  successour  ought  to  bold 

Mes  ceo  n^est  proof e  que  le  fee  simple^  himselfe  content,  and  agree  to  tbat 

&c.  est  en  le  patron  et  V  ordinarily  ou  which  his  patron  and  the  ordinarie 

en  aseun  deeuxy  &c.    Mes  la  cause  have  lawfully  done  before,  &c.  But 

que  tiel  grant  de  rent^charge     est  this  is  no  proofe  that  the  fee  simpi^i 

bonCy  & 

•  a/— an,  L.  and  M.  and  Roh.  f  grant^s^^grantee^  L.  and  M.  wd  Joh- 

t  ifc  added  L.  and  M.  and  Roh.  *  *  par9on  pot  in  L.  and  M.  nor  Roh. 

4  auterment  not  in  L.  and  M.  nor  Roh.  ft        add«d  L.  and  M.  and  Roh. 

II  ^c.  added  !..  and  M.  and  Boh.  added  k.  and  M.  and  Bob. 
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hme^  est^  pur  ceo  que  ceux  queux  ave- 
vont  inttresty  &c.  en  la  dit  esglise^  scU 
Ueel  k  patron  solonque  la  ley  tem- 
poral, et  Vordinarie  solonque  la  ley 
gpirituai^  fuerontassentus,  ou  parties 
a  tid  charge^  &c.  Et  ceo  semble  esire 
la  verte  cause  que  tiel  glebe  poit  estre 
charge  enperpduitie.  Il  &c 


fcc.  is  in  the  patron  and  the  ordina- 
rie,  or  in  either  of  them,  &c.  But 
the  cause  that  such  graunt  of  rent- 
charge  is  good,  is,  for  that  they  who 
have  the  interest,  &c.  in  the  sayd 
churi'-h,  viz.  thepatron  according  to 


the  law  temporall,  and  (heordinarie 
according  to  the  law  spiritual,  were 
assenting,  or  parties  to  such  charge, 
&c.  And  this  seemeth  to  he  the  true  cause  why  such  glebe  may  bo 
charged  in  perpetuitie,  &e. 


•  fL  est  un  firinciple  en  la  ley^  i^c** 

M  / 


ncifiiumy  quod  eat  quasi  ^ 
firimum  caputy  from  which  many  ca??s  have  their  origiiiall  or 
beginning,  which  is  so  strong,  as  it  suflFereth  no  contradiction  ;  and 
therefore  it  is  said  in  our  books,  that  ancient  principles  of  the 
law  ffl]  ought  not  to  be  disputed,  Contra  negantem  prinrifiia  non  tat  ii  a  4.  «. 
dhfiutandum.  That  which  our  author  here  calleth  a  principle. 
Sect.  3  &  90.  he  calleth  a  maxime.  Swu  3  &  co. 

Here  Littleton  in  answer  to  an  objection  alleageth  two  principles. 
First, 


"  Que  de  cheacunterre  U  y  ad  fee  aimfile,  ^c."  This  is  ftersfiicuè 
verum,  and  needcth  no  explanation.  Secondly, 


(LampetH  cate.) 
10  Rep.  40.  bO 


CR.It  4M, 
4190 


Cheaeun  terre  de/eeaimfile  fioet  ratre  charge  en  fef  per  un  vov  ou 
**auter,"  Hereby  it  appeareth,  that  albeit  the  right  of  the  fee  sim- 
ple be  in  abeyance,  yet  it  may  be  charged  bv  one  way  or  another. 
And  so  it  may  be  aliened  in  fee,  albeit  the  right  of  the  fee  be  in 
abeyance,  or  in  consideration  of  law.  And  herein  is  a  diversitie 
worthy  the  observation  to  be  made,  that  when  the  right  of  fee  sim- 
ple is  perpetually  by  judgment  of  law  in  abeyance,  without  any 
expectation  to  come  in  eaar^  there  he  that  hath  the  qualified  fee, 
concurrent thua  hiia  quét  in  jurerequi^'untur^  may  charge  or  alien  it,  as 
in  the  case  of  parson,  vicar,  prebend,  &c.  But  where  the  fee  sim- 
ple is  in  abeyance,  and  by  possibilitie  may  every  houre  come  in  esse, 
there  the  fee  simple  cannot  be  charged  untill  it  cometh  in  eaae,  (1) 
As  if  a  lease  for  life  be  made,  the  remainder  to  the  right  heires  of 
r  ft  J  q  1  1  /.  ^.  the  fee  simple  cannot  be  charged  till  /.  5.  be  dead. 
L  O-J  And  so  is  Li7r/r/o«  to  be  understood,  viz.  that  either 
it  maybe  charged  infirstaenti^  or  infuturo. 

"  Cheaeun  terre  de  fee  aimftle.^*  And  so  it  is  of  lands  entailed, 
for  it  may  be  charged  in  fee  also  ;  for  the  estate  tnile  mav  be 
cut  ofFby  fine  or  recovery.  Also  the  estate  taile  may  continue, 
and  yet  tenant  in  taile  may  lawfully  charee  the  land  and  binde  the 
issne  in  taile.  As  if  a  disseisor  make  a  gift  in  taile,  and  the  donee 
in  considération  of  a  release  by  the  disseisee  of  all  his  right  to  the 
donee,  granteth  a  rent  charge  to  the  disseisee  and  his  heires,  pro- 
portionable to  the  value  of  his  right,  this  shall  binde  the  issue  in 
taile,    Vidt  Sect.  1.    Bridgewater^a  ;  which  lands,  by  the  rule 

of 

&c.  not  in  L.  and  M.  nor  Roh. 

(1)  On  the  question,  whether  the  fee    abeyance,  see  Mr.  Feame*s  Rssay  on  ContiiT 
•tmple,  during  the  suspence  of  a  continent  gent  Remainders,  3d  ed.  275. 
KmaindeTy  remtdna  in  the  grantor,  or  is  in 


44  K.  3.  SI,  ss. 
CPk>.  Com.  43S.) 


Vide  Sect.  1. 
Bridi^ewalef't 
•Mr,  Sc  59. 
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of  Littleton^  may  be  charged  ;  and  therefore  if  the  owner  of  thaw 
thirteene  acres  grant  a  rent- charge  out  of  those  thirteene  acres 
generally,  lying  in  the  meadow  of  eightie,  without  mentioning 
where  they  lie  particularly  ;  there,  as  the  state  in  the  land  remores, 
the  charge  shall  remove  alsa  But  since  our  author  wrote,  all  eccle- 
âasticall  persons  are  disabled  to  charge  in  fee  any  of  their  ecclesiasd- 
call  possessions,  as  before  hath  beene  spoken  of  at  large. 

"  Et  quant  tiel  rent  e$t  grants  t5V.**  This  is  an  excellent  inter- 
pretation and  limitation  of  the  said  principle,  viz.  that  noneshaU 
have  prejudice  or  losse  by  any  such  grant,  but  such  as  are  partie 
or  privie  thereunto  ;  as  the  patron  and  his  heires,  the  ordinary  and 
his  successcrs,  and  the  parson  and  his  successors  ;  which  successors 
of  the  parson  are  to  be  yesented  by  the  patron  or  his  heires,  and 
admitted  and  instituted  by  the  ordinar>'  or  his  successors.  The 
like  is  to  be  said  of  an  archdeacon,  prebend,  vicar,  chauntrie  priest, 
and  the  like. 


(8  n^p.  81.) 

16  E.  3. 
Annuit.  S4. 
40  e.  3.  90. 
3  E.  S.  17. 
B»-r.  Si. 
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"  le/ait  lefiarêorij  et  patron^  et  t  ordinarîe^  IS^cJ*  Yct  if  the 
parson  die,  and  in  time  of  vacation  the  patron,  of  the  assent  of  the 
ordinary,  or  the  patron  and  ordinary  grant  an  annuitie  or  rent- 
charge  out  of  the  glebe,  this  shall  (as  hath  beene  said)  bindclhc 
succeeding  parsons  for  ever. 

If  there  be  parson,  patron,   and  ordinary,  and  the  parson  by 
the  ordinance  and  assent  of  the  ordinarie  grant  an  annuitie  rq  j  i  „  1 
to  another,  having  quid  firoguo  in  consideration  thereof,  L*^ 
this  shall  binde  the  successor  of  the  parson,  without  the  consent  of 
the  patron. 

A  church  parochiall  may  be  donative  and  exempt  from  all  ordi- 
narie jurisdiction,  and  the  incumbent  may  resigne  to  the  patron, 
and  not  to  the  ordinarie  ;  neither  can  the  ordinarie  visit,  but  the 
patron  by  commissioners  to  be  appointed  by  him.  And  by  Little' 
ton's  mile,  the  patron  and  incumbent  may  charge  the  glebe  ;  and 
albeit  it  be  donative  by  a  layman,  yet  mere  laicuê  is  not  capable  of 
it,  but  an  able  clerke  infra  sacros  ordinea  is  ;  for  albeit  hee  come  in 
by  lay  donation,  and  not  by  admission  or  institution,  yet  his  func- 
tion is  spirituall  :  and  if  such  a  clerke  donative  be  disturbed,  the 
patron  shall  have  a  guare  imfirdit  of  this  church  donative,  and  the 
writ  shall  say,  guod  fitrmittat  ifiBumfir£nentare  ad  eccletnam,  l^c.vA 
declare  the  speciall  matter  in  his  declaration.  And  so  it  is  of  a 
prebend,  chantery,  chappell,  donative,  and  the  like  ;  and  no  laps 
shall  incurre  to  the  ordinary,  except  it  be  so  specially  provided  in 
the  foundation.  But  if  the  patron  of  such  a  church,  chantery, 
chappell,  &c.  donative,  doth  once  present  to  the  ordinatie,  and  his 
clerke  is  admitted  and  instituted,  it  is  now  become  presentable,  and 
never  shall  be  donati^'e  after,  and  then  laps  shall  incurre  to  the  or- 
dinary, as  it  shall  of  other  benefices  presentable.  But  a  presenta- 
tion to  such  a  donative  by  a  stranger,  and  admission  and  institution 
thereupon,  is  meerely  void.  And  all  this  was  resolved  by  the  whole 
court  of  king's  bench,  for  the  rectorie  parochiall  donative  of  Saint 
Burian  in  the  countie  of  ComewalL 

It  appeareth  by  our  bcokes,  and  by  divers  acts  of  parliament, 
that  at  the  first  all  the  bishopricks  in  England  were  of  the  king's 
foundation,  and  donative  fier  traditionetn  àacuii,  (  id  eat  J  the  crosier, 
which  was  the  pastorall  stafFe,  llf  annuU,  the  ring  whereby  hee  wm 
married  to  the  church.    And  king  Henry  the  first  being  request^ 

hf 
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by  the  bishop  of  Rome  to  make  them  elective,  refused  it  :  but 
king  John  by  his  charter  bearing  date  quinto  Juniianno  àecimo  se/i^ 
timo^  granted  that  the  bishopricks  should  be  eligible.    If  the  king  ^  A.  b. 

duth  found  a  church,  hospitall,  or  free  chappell  donative,  he  may  sr  e.  3.  t.  &  ss» 

exempt  the  same  from  ordinarie  jurisdiction,  and  then  his  chancel-  \  ^^^An,  iw. 

lor  sliall  visit  the  same.    Nay,  if  the  king  doe  found  the  same  ^j^pjl^jj. 

without  any  speciall  exemption,  the  ordinarie  is  not,  but  the  king's  6  H.  7. 14. 

chancellor,  to  visit  the  same.   Ndw  as  the  king  may  create  dona-  Brirfe^iflo. 

tives  exempt  from  the  visitation  of  the  ordinarie,  so  he  may  by  his  ai  £.  3.  6o. 

charter  licence  any  subject  to  found  such  a  church  or  chappell,  Dy«f' 

and  to  ordaine  that  it  shall  be  donative,  and  not  presentable,  and  to  JJ^J^^^' 

be  visited  by  the  founder,  and  not  by  the  ordinarie.    And  thus  be-  s  h.  «.  c  1, 
ganne  donatives  in  England,  whereof  common  persons  were  patrons.  ^'^^'^ 

*•  Ordinarie,**    Ordinariua  is  hee  that  hath  ordinarie  jurisdiction    ^  j^. 
in  causes  ecclesiasticall,  immediate  to  the  king  and  his  courts  of 
common  law,  for  the  better  execution  of  justice,  as  the  bishop  or  '  ** 

any  other  that  hath  exempt  and  immediate  jurisdiction  in  causes  , 
ecclesiasticall. 

Ley  ttmftorelP  Which  consisteth  of  three  parts,  viz.  First,  on  (Ant.  xw.  iij.  b.) 
the  common  law,  expressed  in  our  bookes  of  law,  and  judiciall  re- 
cords. Secondly,  on  statutes  contained  in  acts  and  records  of  par- 
liament. And  thirdly,  on  customes  grounded  upon  reason,  and  used 
time  out  of  minde  ;  and  the  construction  and  determination  of  these 
doe  belong  to  the  judges  of  the  realme. 

*•  Ley  9piritu<U^  is^c**    That  is,  the  ecclesiasticall  lawes  allowed  &^utaie^of 
by  the  lawes  of  this  realme,  viz.  which  are  not  against  the  common  i'aï. 
law  (whereof  the  king's  prerogative  is  a  principall  part)  nor  against   ss  h.  6.  s8. 
the  statutes  and  customes  of  the  realme  :  and  regularly  according 
to  such  ecclesiasticall  lawes,  the  ordinarie  and  other  ecclesiasticall 
jadges  doe  proceed  ii\  causes  within  their  conusance.    And  this  ju- 
risdiction was  so  bounded  by  the  ancient  common  lawes  of  the 
realme,  and  so  declared  by  act  of  parliament 

•*  jfdmtMon     institution**  In  proprietie  of  speech,  admission  is, 
when  the  bishop  upon  examination  admitteth  him  to  be  able,  and 
saith,  Jdmitto  te  habilem.    [d]  Institution  is,  when  the  bish(^  saith,  mLil».  4,1.75. 
Inêtituo  te  rectorem  talis  ecclesiét  cum  curâ  animarum^  i!f  accific  cu-  lî?V.  f.  4P. 
ram  tuam  iJf  meam,  f  <r]  But  sometimes  in  a  more  large  sense,  admisaus  ^J-^  ï  eî"  * 
doth  include  institutua  also  :  cujua  fir^aentatua  ait  admiaaua^  {L  e.)  13  B.  1. 
inatitutua.    And  it  is  to  be  observed,  that  institution  is  a  good  plenar- 
tie  against  a  common  person  (but  not  against  the  king,  unlesse  he  be  ^ 
inducted);  and  that  is  the  cause  that  regularly  plenartie  shall  be  ss  E.  3.  4. 
tried  by  the  bishop,  because  the  church  b  full  by  institution,  which 
is  a  spirituall  act  ;  but  void  or  not  void  shall  be  tried  by  the  com- 
mon law.  ^. 

At  the  common  law,  if  an  estranger  had  presented  his  clerke,  e.  is,  19.  so. 

and  he  had  beene  admitted  and  instituted  to  a  church,  whereof  any  STTbSSoo 

subject  had  beene  lawfull  patron,  the  patron  had  no  other  remedy  &>.' 4./b.  ssi. 

to  recover  his  ad  vowson,  buta  writ  of  right  of  advowson,  wherein  JJt  ^ife^^ 

I  the  incumbent  was  not  to  be  removed  :  and  so  it  was  at  the  {•  «• 

Brit.  f.  SS. 


rqj  J  -1  the  mcumbent  was  not  to  be  removed  :  and  so  it  was  at  the 
L     *     ^common  law,  if  an  usurpation  had  beene  had  upon  an  infant 


SS3,  SS4. 


or 


Lib.  S.   Cs^  IL 


Of  Pisrontinnanrr. 


•  or  feme  crwert,  hirî-uç  an  ^^rrwwm  br^KrvC,  €r  ay  >ii  fnr 

mE.%tê,  fife,  ftc  the  m^uit  feme  cn^^iert,  »i  be  in  the  ri.^i^n  dmcs 

to  their  wm  nf  ri^^ht  of  ad^rwvs»  ;  frr  ac  t&c  o^ia'MB  fciw,  if  tke 
chordi  were  onre  fnlU  the  inra  -n^jcut  cnU  Mbe  n  nicd,  aad 
plenanle  çeiien!lT  was  a  çond  plea  is  a  fwmrr  r«rArA,  or  SKaeof 
^rreine  firetentm^nt  :  and  the  rrasm  rf th»  w»,  t)»thc  lateat  that 


•  Bi^OiBM'*       the  mcamSent  mi^.t      V Iv  HteM  and  arplr  UiMclfetol 
^Zm^MU  Uk2X\  chan^    A'td  aec^n       tKe  law  îateodtd,  that  the  hhhty  that 

«.«.kj       had  core  of  snale^  wkHin  hT9  dincesw,  w<r«sld  adû  aad  aa 
aSIr  in^o  ior  the  d'v:har|^  of  h»  d*it:e  and  his  owae  ;  aadthat  the 
bishop  would  doe  ri^t  to  ererr  pntmn  wTtha  his  dincesK.    Brtt  at 
the  coaimrn  law,  if  anr  had  irsa*"Ded  apon  the  kins,  and  hspte- 
r  g- 1  tf  fc        aentec  had  beere  admitted,  îrecdtutH«  aad  adoctcd,  for  wkiiaot 
UÏ,  indaction  the  church  had  not  becne  fil  af^aiast  the  kîniç)  the  Iôbç 

u  lûtliîL^*  ■••JÇbt  ha*-c  removed  him  by  «7ttJr^  i^pHU.  ard  beeoe  mtnirdto 
<  it  fcTl^  presentation  ;  for  therein  he  hath  a  prerocatrre,  ^aotf  mfoai 

tempwi  Ofcurril  regi  ;  bat  he  crold  not  present,  fbr  the  pleaartie 
barred  him  of  that  :  neither  couli  he  rcmnwre  hka  any  war  hot  bf 
action,  to  the  end  the  church  might  be  the  more  quiet  in  the  neace 
12  Y'tii  ft.         time.  [♦]  Nctiher  did  the  king  recorer  dammap^  ia  his  qmareimfit-^ 
%  H.  «.  iw  17.     dit  at  the  common  law.     But  the  said  statute  [a1  hath  altered  the 
^iti  ^  common  law  in  the  cases  aforesaid  ;  as  naatelr.  Quoad  Aor,  çmddm 

ciMwwny  fiarê  rra  mcâpia t  de  filenifudine  eccl  r>  firr  mam  ^ rofiriam  ftr^mtnt- 

Trmpt'Ê!  V  ationem^  non  profiter  Want  pletdtudin^mremmrat  loquela^  duwtmodo 
?i^!!5rii?t       ^^'^  «»/r«  semestre  imfirtretur^  £5V .  and  also  hath  provided 

ij  «.  1.  remedy  in  the  other  cases,  as  by  the  said  act  appcareth. 

[^3  And  if  the  kin^  doe  present  to  a  church,  and  his  clcrke  b 
iia^Li^"'  admitted  and  instituted,  yet  before  induction  thekinç  may  repeak 
S4  E.  s.  ♦'•^  and  revoke  his  presentation.  But  rejçulariy  no  man  can  be  pot 
Kt^9n,hS^  out  of  possession  of  his  advowson  but  by  admission  and  institxiticn 
ÎÎ  ^4?il'^  '^P^  usurpation  by  a  presentation  to  a  church,  càm  mliqiuM  jus 
7  H.  4- ».  prétuentandi  nan  ha^em  fir£»entaveriU  ^c.  and  not  by  coDation  of  the 

taiMfi-^^v*        bishop  :  [/i]  and  therefore  if  the  bishop  collate  without  title,  and  his 
«ç^      clerke  is  inducted,  this  shall  not  put  the  rightfull  patron  oat  of 
(i\mi.  ui         possession  ;  for  it  shall  be  Uken  to  be  only  provisionally  made  for 
6iup.99.s-to     celebration  rf  divine  senice  until  the  patron  doe  present  ;  and 
therefore  he  is  not  driven  to  his  çuare  tmfiedit^  or  assise  of  darreme 
pr  sentmrnty  in  that  case  ;  but  an  usurpation  by  collation  shall  take 
away  the  right  of  collation  that  is  in  another.  (1) 

ii  {s  to  be  observed,  that  an  usurpation  upon  a  presentation  shall 
not  only  put  out  of  possession  him  that  hath  right  of  presenUtion, 
but  right  of  collation  alsa   Therefore  at  this  day  the  incvmbent 
0  n.  fl.  as  Ic  iO.      «bail  be  removed  in  a  guare  impedit^  or  assise  of  dmrreine preoentmrnt^ 
19  K.  6.  M.  jf  there  be  not  a  plenartie  by  six  moneths  before  the  teste  of  the 

Sra%i?74.  writ  ;  but  then  the  incumbent  must  be  named  in  the  writ,  or  else  be 
riXa  "liïî  «^^^l  never  be  removed  :  yet  at  the  common  law,  if  the  ordinary 
«il  Aia.i7.b.)  refused  to  admit  and  institute  the  clerke  of  the  patron,  or  when  any 
disturbed  him  to  present,  so  as  he  coald  not  preferre  his  clerke, 
he  might  have  his  çuare  impedit,  or  assise  de  darreine  presentment  ; 
and  if  the  church  were  not  full,  have  a  writ  to  the  bishop  to  admit 
his  clerke  :  but  so  odious  was  symonie  in  the  eye  of  the  common 
law,  that  before  the  sutute  of  IT.  3.  he  recovered  no  dommages. 

At 

(1)  V.  sUt  7  Ami.  c.  18. 


lib.  S. 


'Of  Discontinuance. 


Sect.  649. 


At  the  common  law,  if  hanging  the  quare  imfiedit  against  the  ordi- 
nary for  refusing  of  his  clerke,  and  before  the  churcli  were  full, 
the  patron  brought  a  quare  imfiedit  aga  nst  the  bishop,  and  hanging 
the  suit,  the  bishop  admit  and  institute  a  clerke  at  the  presentation 
of  another,  in  this  case  if  judgement  be  given  for  the  patron  against 
the  bishop,  the  patron  shall  have  a  writ  to  the  bishop,'  and  remove 
the  incumbent  that  came  in  fiendente  lite  by  usurpation,  for  fiendente 
Ute  nihil  innovetur^  and  therefore  at  the  common  law  it  was  good 
policie  to  bring  the  quare  imfiedit  against  the  bishop  as  speedily  as 
might  be.    And  it  is  to  be  observed,  that  albeit  the  clerke  that    (lo  aep.  cs. 
comes  in  fiendente  lite^  by  usurpation,  shall  be  removed  ;  yet  if  the  J 
rightful!  patron,  being  a  stranger  to  the  writ,  present  fiendente  Ute^  HoK'aoi/* 
and  his  clerke  is  admitted  and  instituted,  he  shall  not  be  removed  ;    Jj  ï*arîiî. 
for  else  by  the  bringing  of  such  quare  imfiedit  against  the  ordinary,    temmem.  ao, 
the  rightfiill  patron  might  be  defeated  of  his  presentation:  and  SSem-wT 
therefore  ever  after  the  statute  of  iVentm,  2.  amongst  other  things  9 
it  was  enquired  ex  officio ^  if  the  church  were  full,  and  of  whose    Dy^r  260. 
presentation,  &c.  and  if  the  plaintife  should  have  a  writ  to  the    J;     f  jjf* 
bishop,  and  his  clerke  admitted,  (as  in  most  cases  hee  ought)  yet  ioe.'s.' 
may  the  rightfull  incumbent  have  his  remédie  by  law.  ^É.^S!*'!?^* 

And  as  it  was  good  policie  (as  hath  beene  said)  to  bring  a  quare    so  b.  s.  tit. 
imfiedit  as  speedily  as  might  be  against  the  bishop,  so  it  is  good   Jf*^^  ï^ii.'**** 
polieie  at  this  day  to  name  the  bishop  in  the  quare  imfiedit^  for  then    0  h.  0.  3f.*««. 
he  shall  not  present  by  laps.    But  seeing  the  bishop  shall  not  pre-    "  ?*E^4?^w. 
sent  by  laps  because  he  is  named  in  the  writ,  what  then,  after    0  £•  4.  so. 
that  the  time  be  devolved  to  the  metropolitan,  shall  not  he  present 
by  laps,  because  he  is  not  named  ?    To  this  it  is  answered,  that 
he  shal  not  in  that  case  present  by  laps  ;  for  the  metropolitan  shal 
never  present  or  collate  by  laps  after  six  moneths,  but  when  the    j,     4.  ^ 
immeditate  ordinary  might  have  collated  by  laps  within  the  six   (Hob.  isi.)* 
moneths,  and  had  surceased  his  time.    And  so  it  is  if  the  time  be 

rnâCm     1  devolved  to  the  king  for  the  first  step  or  beginning  faileth  ; 

L  J40    a.  J  jy^jj    humane  things.  Quod  non  habet  firincifiium,  non 
kabetfinem.    And  all  these  points  were  resolved  [*]  in  a  writ  of  _^ 
error  brought  by  Richard  bishop  of  London  and  John  Lancaster    jlmM.  *  * 
against  Anthony  Lowe  upon  a  judgement  given  against  them  in  a  jJcS.'gfc'^ 
qwire  imfiedit  in  the  common-place  for  the  church  of  Winbishe. 
But  now  let  us  heare  what  our  author  will  say  unto  us. 


Sect«  649« 


rï^JBJtf,  «  tenant  en  taile  ad  mue 
^soitdisseisie^  etpuisUrelessaper 
^fait  tout  son  droit  a  le  disseisor: 
cest  casenul  droit  de  taile  poif  estre 
le  tenant  en  taile^  pur  ceo  que  il 
«Wt  reUtts  tout  son  droit.    Et  nul 
yoit  poet  estre  en  Vissw  en  le  faite 
^^mtUviesonpere.   Et  tiel  droit 
inheritance  en  le  taUe  vHest  pas  tout 
austerment 


ALSO,  if  tenant  in  tayle  hath 
issue  and  is  disseised,  and  after 
he  releaseih  by  his  deed  all  his  right 
to  the  disseisor  :  in  this  case  no  right 
of  taile  ean  be  in  the  tenant  in  taile, 
because  hee  hath  released  all  his 
right.  '  And  no  right  can  be  in  the 
issue  in  taile  during  the  life  of  his 
father.    And  sueh  right  of  the 

inheritance 


Lib.  3.   Cap.  11« 


Of  Discontinuance. 


Scot,  650, 


muUrmemi  expire  fer  force  ie  tid 
rdeoMy  &c.  Ergo,  îl  cmient  que  tiel 
droit  demmri  en  abeiance  ul  supra, 
iuratU  la  vie  le  tenant  en  taile  que 
rettosOf  &e.  et  après  $an  decease  danque 
est  tid  droit  maintenant  en  son  issue 
en/ait^  &c 


iDheritaBce  in  the  taile  is  not  alto- 
gether  expired  bj  foree  of  saeh  re- 
lease, &e.  Ergo^  it  most  needs  be 
that  sueh  right  remaine  in  abeiance, 
«1  suprOy  daring  the  life  of  tenant  in 
taile  that  releaseth,  tVe«  and  after  his 
deeease  buch  right  presently  is  ia 
hi:»  issue  in  dee^  die. 


Sect.  650. 

XjiLYneme  k  nouer  esf,  Ion  fennnl  T  N  the  same  manner  it  is,  where 

Mid  en  taile granta  toul  son  estate  a  ±  tenant  in  taile  grant  all  his  estate 

tin  outer  ;  en  eest  east  le  grauntee  n*ad  (o  another  ;  in  this  ease  the  grantee 

estate  forsque  pur  fcrme  de  vie  dd  hath  no  estate  hot  for  terme  of  life 

tfiuint  en  le  taiU,  d  le  reversion  dele  of  the  tenant  in  taile,  and  the  reyer- 

tailen*estpas  enle  tenant  in  taile^  pur  sion  of  the  taile  is  not  in  the  tenant 

ceo  que  it  avoit  graunt  tout  son  estate  in  taile,  beeause  he  hath  granted  all 

d  son  droity  &e.    Et  site  tenant  a  his  estate  and  his  right,  &e.  And 

que  le  graunt  fuit  fait Jist  wast^  le  te-  if  the  tenant  to  whom  the  grant  was 

nant  en  le  taile  ne  unque  arera  brirfe  made  make  waste,  the  tenant  in  taile 

de  waM^  pur  ceo  que  nul  reversion  est  shall  not  have  a  writ  of  waste,  for 

en  Itiy.   Mes  le  reversion  d  le  enhe-  that  no  reversion  is  in  him.  Bat 

ritaneede  le  tatle,  durant  le  vicie  the  reversion  and  inheritance  of  the 

tenant  enle  taile^  est  en  abdancCy  taile,  dnringthe  life  of  the  tenant  in 

cestascavoirj  tantsolement  en  le  re-  taile,  is  inabeianee,  thatis  tosay, 

mtmbrance^  eonsidercUion^  d  iatdli'  onlj  in  the  remembrance,  eonsidera- 

gence  delalejij.  tion,  and  intelligence  of  the  law. 

XITTLETO^  having  declared  where  a  fee  is  in  abeyance, 
and  where  a  freehold  and  fee  is  in  abeyance  by  act  in  law«  and 
where  a  fee  that  b  in  abeyance  may  be  charged  ;  here  he  put- 
teth  two  cases  where  a  right  of  an  estate  t^e  may  be  in  abeyance 
by  the  act  of  the  partie,  which  are  so  cleare  tlnd  evident,  as  there 
needs  no  further  proofe  or  argument,  than  Lit Uf  ion  hath  justly  and 
artificially  made,  albeit  some  objections  of  no  weight  have  beene 
made  against  it  If  tenant  in  taile  of  lands  holden  of  the  king  be 
attainted  of  félonie,  and  the  king  after  office  seiseth  the  same,  the 
estate  taile  is  in  abeyance,  there  said  to  be  in  suspence* 

"  Grant  son  es  tat  concedit  atatum  êuum.**  State  or  estate  sig* 
nifieth  such  inheritance,  freehold  terme  for  yeares,  tenancie  by  sta» 
tute  merchant,  staple,  el  git^  or  the  like,  as  any  man  hath  in  lands 
or  tenements,  &c.  And  by  ihe  grant  of  his  estate,  &c.  as  much 
as  he  can  grant  shall  passe,  as  here  by  Littleton* %  case  appearetb. 
Tenant  for  life,  the  remainder  in  taile,  the  remainder  to  the  right 
heires  of  tenant  for  life,  tenant  for  life  grant  totum  etatum  cuiu»  to 
a  man  and  his  heires»  both  estates  doe  passe. 

"  Bight,'' 

•  <Jù.  added  l«.  and  M.  and  Boh.  f       sdded  L.  lad  M.  and  Boh- 


Bob.  3U.) 
W  Com.  UL 

CM   U  K.  3. 
DiiooBC.  f. 
|CrD»Car.  427. 
t,  g.  Aai.st7.a. 
Djvr  71.  tu) 
19  R.  0.  M. 
89.  Am.  p. 
Walançfasm*t 
case,  ubi  mpCB* 

299.  b.  331.  t. 
342.  bO 

Vide  SMt.  M. 
f  14,  f2j,  safl. 

44  fi.  3.  10. 
14  Am.  21. 

43  An.  9- 

«  H.  7.  30. 

44  AM.  28. 
44  £.  3.  10» 


Lib.  3L  or  Discorfilinyance.  Se«.,  65fif 


"  Ki^ht"  Jusy  sive  rectuniy  (which  Littleton  often  useth)  sig- 
nificth  pitiperly,  and  specially  in  writs  and  pleadings,  when  an 
estate  is  turned  to  a  right,  as  by  discontinuance,  disseisin,  &c.  whei*e 
it  shall  bee  said,  qircd  jus  deacendU  ct  non  terra.  But  (Right)  doth 
t-oAt  1  -I  aî«o  include  the  estate  in  ease  in  conveyances;  and  therefore 
L ,  •  'J  if  tenant  in  fee  simple  make  a  lease  for  yeares,  and  release 
all  his  right  in  the  laud  to  the  lessee  and  his  heires,  the  whole  estate 
in  £ee  simple  passetli. 

And  so  commonly  in  fines,  tlie  right  of  the  laud  inciudeth  and 
passeth  the  state  of  tlie  land;  as  A*  cognovit  tenementa  firxdicta  C9%e 
jusifiaiua  B,i2^c.    And  the  statute  [a]  saith,  jtis  êuum  defender 
(which  is)  statum  stium.  And  note  that  there  is  jua  recufierandi^jus 
intrandiyjua  habendiyjua  retinendi,  jua  fiercifiiendiy  jua  fioasidendi. 

Title,  properly,  (as  some  say)  is,  when  a  man  hath  a  lawfiril 
cause  of  entry  into  lands  whereof  another  is  seised,  for  the  which 
hee  can  have  no  action,  as  title  of  condition,  title  of  mortmaine, 
&c.  But  legally  this  word  (Title)  iacladeth  a  right  also,  as  you 
shall  perceive  in  many  places  in  Littleton  :  and  title  is  the  more 
gcnei-all  word  ;  for  every  right  is  a  title,  but  every  title  is  not  such 
a  right  for  which  an  action  lieth  ;  and  therefore  îituluê  eat  juata 
cawta  fioaaidendi  quodnoatrum  f«/,and  signifieth  the  meanes whereby 
»  man  commeth  to  land,  as  his  title  is  by  fine  or  by  feoffment, 
&c  And  when  the  plaintife  in  assise  maketh  himselfe  a  title,  the 
tenant  may  say,  Feniat  aaaiaa  aufier  titulum  ;  which  is  as  much  tb 
say,  as  upon  the  title  wliich  the  plaintife  hath  made  by  that  parti- 
calar  conveyance.  £t  dicitur  tituluê  à  tuendo^  because  by  it  he 
holdeth  and  defendeth  his  land  ;  and  as  by  a  release  of  a  right  a 
title  is  released,  so  by  release  of  a  title  a  right  is  released  alsa 
See  more  hereof  in  Fitzherbert  and  Brooke %*  Abridgements  in  the 
title  of  Title. 


(PW.4840 


SOH.  0.9, 
▼Mp  Sect  405. 
Pt  Com.  484. 
IA.8.rol.l«X 

89  H.  6.  88. 


(1  Geo.  499,) 


[a]  W.S.cii|bâ. 
Pl.  Cora.  484. 
«c487.b. 


Vid.  Sect.  499. 
659,  &C. 
(Poat.347.  bO 


dH.  7,8.  a. 
uln  inpra. 


**Intereat"  Iniereaae  is  vulgarly  taken  for  a  terme  or  chattle 
reall,  and  more  particularly  for  a  future  tearme;  in  which  case  it  is 
said  in  pleading,  that  he  is  possessed  de  inter eaae  termini.  But  ex  vi 
terminiy  in  legall  understanding,  it  extendeth  to  estates,  rights,  and 
titles,  that  a  man  hath  'of,  in,  to,  or  out  of  lands  ;  for  he  is  truly 
said  to  have  an  interest  in  them:  and  by  the  grant  of  totum  interesae 
amm  in  such  lands,  as  well  reversions  as  possessions  in  fee  simple 
shall  passe.  And  all  these  words  singularly  spoken  are  nominacol- 
leetiva  ;  for  by  the  grant  of  totum  atatum  euum  in  lands,  all  his 
estates  therein  passe.   Et  aie  de  aeteria. 


Pl.Coni.%1. 
374.  in  sHfirnior 
Zouche^s  cflse; 
&  fol.  487  & 
449  Nichors 


S3R.8.tiiile 
Br.  33.  35  H.  8. 
Grant.  Br.  I50. 
Vide  lA  BUz. 
DitT3S5  b. 
Titulum. 


**  unqueè  avéra  brief e  de  vjaaiey  ^c,"  So  it  is  if  tenant  for 
life  be,  the  remainder  in  taile,  and  he  in  the  remainder  release  to 
the  tenant  for  life,  all  his  right  and  state  in  the  land.  Hereby  it 
is  said  in  oar  bookes,  that  the  estate  of  the  lessee  is  not  inlarged, 
but  the  release  serveth  to  this  purpose,  to  put  the  estate  taile  into 
abeyance,  so  as  after  that  he  in  the  remainder  c  inn^^t  ha^  e  an 
action  of  waste  ;  yet  in  that  case  (saving  reformatiju)  tlie  lessee 
for  life  hath  an  estate  for  the  life  of  tenant  in  taile  expectant  upon 
his  owne  life.  But  if  tenant  in  fee  release  to  his  te  w  ant  for  life 
all  his  right,  yet  he  shall  have  an  action  of  waste.  And  if  tenant 
in  taile  make  a  lease  for  his  owne  life  he  shall  has  e  an  action  of 
waste. 


43  Ass.  p.  13. 
41  £.3.  tit. 
Wa«e  83. 
UH.4.«7. 
13  H.  7.  10. 
PL  Com.  482. 
per  Dicr. 
37  H.  8.  SO. 


42  E.  3.33. 
F.  N.  B.  (JO  H. 

41  K.  3. 
WaKte  83. 

42  £.3.18. 
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lâb«.S.   Cap-  IV        Of  Discoatioiumor. 


Sect.  651—653. 


F.  X.  ft^MD 


SecL  651. 


[346.  a.] 


JTEM^  $i  un  ettsqae  alkm  terre» 
fse  tral  pored  rfr  son  eresquenf 
tt  iecit,  ceo  est  mm  dîMeamimmamet  a 
$om  Mceenar^  pmr  eeo  que  tl  ne  poii 
etdxTy  wn  e$i  wd$  a  êam  briefe  de  in- 
gmsa  «ioc  asacasn  eapituh. 


ALSO,  if  a  bish^  mliea  lands 
mhich  are  pareell  of  his  bishop- 
rieke  and  die,  tkis  is  a  diseontina- 
aaee  to  his  saeemor,  because  be 
eannot  eater,  but  is  pat  to  his  writ  of 
ie  imgrtsn  sine  anemsm  mptiiilt. 


o 


this  sufficknit  hath  bcene  «iid  (how  the  law  standeth  at  this 
day)  before  in  this  Chapter. 


Sect.  652. 


JTEMy  ri  m  dean  alien  terres 
*  quenxil  ad  en  droit  de  luy  et  son 
chapiter^  et  nunmst^  son  successor  f 
pott  enter*  ^  Mes  si  le  dedne  est  sole 
seisie  come  en  droit  son  deanry^  don- 
que  son  alieneUion  est  discontinnance 
a  son  sueeessoTy  come  est  dit  adevant. 


ALSO,  ir  a  deane  alien  lauds 
wbich  he  hath  in  right  of  him 
and  his  chapter,  and  dieth,  his  suc- 
cessor maj  enter.  But  if  the  deaoe 
bee  sole  seised  as  in  right  of  his 
deanry,  then  his  alienation  is  a  dis- 
eontinuanee  to  his  successor,  as  is 
said  before. 


FoAOKk 

RMtt,SD. 

SI  K.4.8f,Nb 


H 


EREOF  also  that  which  was  necessar}*  is  before  said  in  this 
Chapter,  and  LittletrjtCs  owne  words  are  plaine  and  evident 


Sect.  653. 


/TRV,  peradventure  ascuns  roi- 
lont  arguer  et  dire,  que  si  un  abhe 
et  son  eovent  sont  seisies  en  lour  de- 
mesne come  de  fee  de  certaine  terres  a 
eux  et  a  tour  successors,  &c.  et  Vabbe 
sans  assent deson  eorent  alien  mesmes 
les  terres  a  un  auter  et  dévie,  eeo  est 
un  disconlinuanceasonsuccessorj&c. 


•  giteur  il  ad  en  drùit  de  Uty  et  ton  chap- 
ters—parcel de  ton  deanrie,  L.  and  M.  and 
Roh. 

f  w  added  h.  and  M.  and  Uoh. 


ALSO,  peradventure  some  will 
argue  and  say,  that  if  an  abbot 
and  bis  eovent  bee  seised  in  their  de- 
mesne as  of  fee  of  certaine  lands  to 
them  and  to  their  successors,  &c. 
and  the  abbot  without  the  assent  of 
his  coyent  &lien  the  same  lands  to 
another  and  die,  this  is  a  discontinu- 
ance to  his  successor,  étc. 

*  Met  ptit  aver  briefe  de  ingrettu,  tine  at- 
tentfi  epitcopi  et  capituli,  ^c.  added  L.  and  M. 
and  Roh,  and  MSS. 


Lib,  3.  Of  BiscOBfun^Wc.  jSÇCt.  654««-656. 


Sect. 

PEE  mesmt  reason  Us  Toileni  dire^ 
que  lou  un  dean  *  en  chapter 
sont  seisies  de  certain  terre  a  eux  et 
a  lour  sueeessorSy  si  le  deane  alien 
r^A^  K  1  ^'^^^  terre,  &c.  cep 
LJ4o.  D.J  serrait  un  discontinuance 
a  son  successor^  issint  que  son  suc- 
cessor ne  poit  enter  J  &c.  A  ceo  poit 
estre  responduty  que  il  y  ad  grand 
dvDtrsilie  perenter  les  f  deux  cases. 


654. 

BY  ilie  same  reason  they  will  say 
that  where  a  deane  and  chapter 
are  seised  of  certaine  lands  to  them 
and  their  successors,  if  the  deane 
alien  the  same  lands,  &c.  this  shall 
be  a  discontinuance  to  his  successor, 
so  as  his  successor  cannot  enter,  ice. 
To  this  it  may  be  answered,  that 
tliere  is  a  great  diversitie  betweene 
these  two  cases. 


Sect.  655. 


(Ant.  U2t 


£^AR  quant  un  ahhe  et  le  covent 
\y  sont  sdsies^y  uncore  sHls  sont  dis- 
sdsie^  Vabbe  avera  assise  en  son  nos- 
me  demesne^  sans  nosmer  Je  corent^  ^ 
&e»  Et  si  ascun  voile  suei'  prœeipe 
qaod  reddat,  &c.  demesmes  les  terres 
quant  Usfueronten  lemaine  Vabbe  et 
eovent,  il  covient  que  tiel  action  real 
sait  sue  envers  Pabbe  soUmeîU  sans 
nosme  la  covent  II,  pur  ceo  que  touts 
soht  morts  persons  en  la  ley^forsque 
VaJbbe  que  est  le  soveraigne^  &c.  Et 
eeo  est  per  cause  dd  soveraigntie§; 
ear  auterment  il  serrait  f  or sque  come 
^  un  deles  atUers  nurignes  de  le  co- 
ventj  &c. 


FOR  when  an  abbot  and  the  co- 
vent are  seised,  yet  if  they  bee 
disseised,  the  abbot  sliall  have  an 
assise  in  his  o^ne  name,  without 
naming  the  covent,  &e.  And  if  any 
will  sue  a  prœeipe  quod  reddat^  &c. 
of  the  same  lands  when  they  were  in 
the  hands  of  the  abbot  and  covent, 
it  behoveth  that  such  action  i^eall  be 
sued  against  the  abbot  only  without 
naming  the  covent,  because  they  are 
all  dead  persons  in  law,  but  the  ab- 
bot who  is  the  soveraigne,  &c.  And 
this  is  by  reason  of  the  soveraignty  ; 
for  atherwise  he  should  bee  but  as 
one  of  the  other  moukes  of  the  co- 
vent, &Cr 


Sect;  65&. 


li/#£iS  un  dean  et  le  chapter  ne 
WWÂ  sont  mort  persons  en  la  letf,&e* 
ear  eheseun  de  eux  poit  aver  action 
per  soy  en  divers  cases.  Et  de  tiels 
terres  ou  tenements  que  le  deane  et 

chapter 


Birr  deane  and  chflipter  are  not 
deadpersousin  law,  6cc.  for  every 
of  them  may  have  an  action  by  him- 
selfe  in  divers  cases.  And  of  such 
lands  or  tenements  as  the  deane  and 

chapter 


*  oh^t  le,  L.  uid  M.  and  Roh. 

ÎiSteê  added  L.  and  M.  and  Roh. 
Ue.  added  L.  and  M.  and  Rob. 
t  &c.  not  in  L.  and  M.  nor  Roh. 


1  &Cé  added  L.  and  M.  and  Roh. 
§  &c.  added  L.  and  M.  and  Roh. 
un  not  in  L.  and  M.  nor  Roh. 


Iâ.  â.  éa^.  il. 


àsct.  6if7. 


ckopecr  Ml  ai  enmunL,  &e.  ^Us  eiuipterlimTeui  eranaa,  &e.  iftliej 

•oîncl  diêsâsieê^  le  deom  cl  éhofUtT  bee  disseised,  the  deueuid  ebapler 

averoid  un  assiêt,  ei  irnsy  le  étant  shaD  hare  as  asdse,  afld  wùt  the 

$aU^^  Se.  Et  $i  outer  vatkmcer  ae-  deane  mlone,  fce.   AmI  if 


liim  real  de  tieU  term  on  tenaneniê  will  baye  an  aedoa  reall  for  sndi 

eiirer«  le  ieane^&c,  ilamtnt  demtr  lands  or  tenemeiits  against  the  deuie, 

eavert  le  deani  tt  ehoftery  et  nemg  &e«  lie  mast  sue  against  the  deane 

CRfver^  le  deane  «oie,  &c  et  ismUU  andeIi^ter,andnotagainatp^  . 

afipîerl  j^nd  dtreraftte  fermier  le»  the  deane  atone,  &e.  and  soL^^' 


dèîupeoMe,  &e.  there  ^ipeareth  a  great  dÎTersitie 

betweene  the  two  eases,  Ice. 

nêUt^m-  ^  I  ^HESE  are  apparent,  and  need  no  cxplanatioD.  SaTmg  mthe 
ml!»  iPft^K)         ^  Sectkn  mentico  îs  made  of  the  préBcifie  quod  rtddol^ 

which  in  this  place  is  intended  of  a  reall  actkm  whereby  land  is  de- 
Trf-SMcm.       mandcd,  and  is  so  called  of  the  words  in  every  such  writ. 
•  x.s.t7.  And  the  reason  of  this  diversîtîe  betweene  the  case  of  the  abbot 

tt  B^t Si  covent,  and  deane  and  chapter  is,  fac  that  (as  hath  becne  said) 

11  &  7.  IS.  the  monkes  ara  regular,  and  civilly  dead,  and  the  chapter  are  se- 

cular, and  persons  able  and  capable  in  law.  But  by  the  policie  cl 
law  the  abbot  himselfe  (here  termed  the  soveraigne)  alb^  he  be 
a  monkeand  regular,  yet  hath  he  capacitie  and  abilitie  to  sue  aad 
be  sued,  to  enfeofie,  give,  demise,  and  lease  toothers,  and  to  pur- 
chase and  take  from  others  ;  for  otherwise  they  which  right  have 
should  not  have  their  lawfiiU  remédie,  nor  the  house  remédie 
against  any  other  that  did  them  wrong  :  ndther  could  the  haose 
without  such  capacitie  and  abilitie  stand.  And  the  covent  have  do 
other  abilitie  or  capacitie,  but  only  to  aèoent  to  estates  made  to  the 
abbot,  and  to  estates  made  by  him,  which  for  necessitie*s  sake, 
though  they  be  civilly  dead,  they  may  doe. 


<^M.j.)  Sect  657. 

J TEX,  «i  It  maêler  d'un  hoêpUall     A  the  master  of  an  bospi- 

diseonf  (itue  certaine  terre  de  son  J\  tali  disoontinue  eeriaiae  land 

hosfitdR,  son  successor  ne  poti  enter,  of  his  hospitall,  his  successor  cannot 

«es  eel  mis  a  son  brief  e  de  ingressn  enter,  but  is  put  to  his  writ  of  de  m- 

sine  assensu  eonfhàtrum  et  f  conso-  gressu  sine  assmsu  eanfrairnm  H 

roruBif&o.  Et  touts  tids  brief ts  plem-  eonsororum^  &c.  And  allsach  writs 

menl  afptaront  en  le  Register^  &e.  fully  appeare  in  the  Register,  &e. 

THIS  must  also  be  understood  where  the  master  of  the  hospitali 
hath  sole  and  distinct  possessions,  and  not  where  he  and  hb 
brethren  are  seised  as  a  body  politike  aggregate  of  many,  .^nd  here 
Littleton  (as  divers  time  before)  doth  cite  the  Register. 


*  ÙC.  not  in  1*  and  M.  nor  Boh. 


\  cêjuof'orum^tormtm,  V  and  M.  and  Boh. 


Lib. 


Of  Dkconf inusmce. 


Sect. 


Sect.  658. 


(iBolLAbr.  034.) 


J TEMjri  terre  soit  lesse  a  un  home 
fur  terme  de  m  vtè,  le  remainder  a 
un  outer  en  le  taiU^  savant  le  reoer- 
Miafn  al  lessor^  et  putô  cduy  en  lere- 
mainier  dUseUist  U  tenant  a  termede 
vU^  et  fait  tm feoffment  a  un  auter  en 
fee^et  jma  morust  sans  issue,  etlete^ 
namia  terme  de  vie  morust;  U  senMe 
eu  eest  cas,  que  celuy  en  la  reverràm 
Wen  ptitt  enter  sur  le  feoffee,  pur  eeo 
que  eehiy  en  U  remainder  quejist  le 
feoffment,  ne  fuit  unque  sdsîe  en  le 
taUe  perforce  de  mesme  le  remainder. 


ALSO,  if  land  be  leit  to  a  man 
for  terme  of  his  life,  the  remain- 
der to  another  in  taile,  aaviog  the 
reversion  to  the  lessor,  and  after  he 
in  the  remainder  disseiseth  the  te- 
nant for  terme  of  life,  and  maketh  a 
feoffment  to  another  in  fee,  and  af- 
ter dyeth  ^srithout  issue,  and  the  te- 
nant for  life  dyeth;  it  seemethin 
this  ease,  that  hee  in  the  reversion 
may  well  enter  upon  the  feoffee, 
beeause  he  in  the  remainder  whieh 
made  the  feoffment,  was  never  seised 
in  taile  by  force  of  the  same  remain- 
der, &e. 


r347  b  iT-T^^  appeareth,  that  albeit  the  feofior  hath  an  es- 
L  *  *  J  X  X  tate  taile  in  him  expectant  upon  an  estate  for  life,  yet 
hts  feofiement  worketh  no  discontinuance.  Wherein  Littleton  doth 
adde  a  limitation  to  that  which  in  this  Chapter  he  had  generally- 
said,  viz.  That  an  estate  taile  cannot  be  discontinued,  but  where  he 
that  maketh  the  discontinuance  was  once  seised  by  force  of  the  taile; 
-which  is  to  be  understood,  when  he  is  seised  of  t  he  freehold  and  in- 
heritance of  the  estate  in  taile,  and  not  where  he  is  seised  of  a  re- 
mainder or  a  reversion  expectant  upon  a  freehold;  which  freehold 
(as  often  hath  beene  said)  is  ever  much  respected  in  law. 


mSeectfST. 

0OL  «40,  «41. 
(10  Ben.  M. 
1  RolL  Absv 
63*0 


Lôb.  X   Cap.  12. 


Of  Remîocr. 


Sccu  659. 


Chap.  12. 


Of  Remitter. 


Sect.  659. 


-nBMITTEE  têt  m  awtienl 
jMiUrwuen  laleg^etailom  komead 
deux  tUUs  a  tares  am  tenemmU^  tciU- 
eef ,  mm  pims  antiemt  Utle^  et  um  amter 
title  fbM  darrein^  et  t^il  vient  a  Im 
terre  per  le  pluis  darreine  title^  umeore 
la  leg  lug  adjudgeraehu  fer  force  id 
^bdM  eigne  title^  fur  eeo  quele  fluU 
eigne  title  egtlepbdsmretUle^  etfhûê 
digne  title.  Et  donque  funtil  home 
ett  adjudge  eSns  per  force  de  son  eigne 
tftle,  ceo  egtalug  dit  unremitter^  fur 
eeo  que  lalegluy  witter  d^estre  cine  en 
la  terre  per  le  pluis  eigne  *  et  sure 
iitU.  8icome  tenant  en  le  toile  dis- 
continua  la  taile^etpuisildissâsistson 
discantinuee^et  issint  morust  seisie^per 
queUstenementsdiscendanta  sonissue 
ou  cosine  inheritable  per  force  de  le 
taUe;  en  cest  case,  ceoesta  luy  a  que 
les  tenements  discendont^  que  ad  droit 
per  force  de  le  toile  un  renntter  a  le 
taïte^  pur  eeo  que  le  ley  luy  mitte  et 
adjudge  d'estre  eins  perforce  de  le 
tailCj  que  est  son  eigne  tûle:  car  s^tl 
serroit  dus  per  force  de  le  diseent^ 
donques  le  discontinuee  puissoit  aver 
brirfe  de  entre  sur  disseisin  en  le  per 
envers  luy^  et  recoveroit  les  tenements 
et  ses  dammageSj  \Gc.  Mes  entant 
que  il  est  eins  en  son  remitter  per 
force  de  le  taile^  le  title  et  le  nUeresl 
le  discontinuee  est  tout  ousterment 
anient  et  defeat^  &c. 


REMTITER  is  mm  aatient 
terme  in  the  law,  and  is  where 
a  man  hath  twa  titles  to  fauids  ar  te- 
nements, Tiz.  one  a  mare  antient  ti- 
tle, and  another  a  more  latter  title; 
and  if  he  eome  to  the  land  by  alatler 
title,  yet  the  law  will  adjudge  him  in 
by  foree  of  the  elder  title,  beeause 
the  elder  title  is  the  more  sore  and 
more  worthie  title.  And  then  when 
a  man  is  adjudged  in  by  foree  of  bis 
elder  tide,  this  is  sayd  a  remitter  is 
him,  for  that  the  law  doth  admit  him 
to  be  in  the  land  by  the  elder  and 
surer  tide.  As  if  tenannt  in  taile 
diseontinue  the  taile,  and  after  bee 
disseiseth  his  diseontinoee,  and  so 
diedi  seised,  whereby  the  tenements 
diseend  to  his  issue  or  eosine  inherit- 
able by  foree  of  the  taile  ;  in  tbis 
case,  this  is  to  him  to  whom  the  te- 
nements descend,  who  hath  right  by 
force  of  the  tayle  a  remitter  to  the 
tayle,  because  the  law  shall  put  and 
adjud^  him  to  bee  in  by  force  of 
the  tayle,  which  is  his  elder  tide: 
for  if  hee  should  bee  in  by  force  of 
the  discent,  then  the  discontinuee 
might  have  a  writ  of  entrie  sur  dis- 
seisin in  the  per  against  him,  and 
should  rccoTcr  the  tenements  and 
his  dam  mages,  &c.  But  inasmuch 
as  he  is  in  his  remitter  by  force  of 
the  taile,  the  title  and  interest  of  the 
discontinuee  is  quite  taken  away  and 
defeated,  &c.  (1). 


(SBoU 
4ttO 


HERE  our  author  having  next  before  treated  of  a  Discooti- 
nuance,  very  aptly  beginneth  this  Chapter  with  a  descriptioD 
of  a  Remitter. 

**  Remitter  est  un  antient  terme  en  la  ley**  and  is  derived  of  the 
Latine  verbe  remit  fere,  which  hath  two  significations  ;  either,  to 
restore  and  set  up  againe,  or  to  cease.  Therefore  a  remitter  is  an 
operation  in  law  upon  the  meeting  of  an  ancieut  right  remediable, 
and  a  latter  state  in  one  person  where  tliere  is  no  fdlie  in  him, 

whereby 

*  et  ture  not  in  L.  and  M.  nor  Rob.  f  &c.  not  in  Ln  and  M.  nor  Rob. 

(1)  [See  Note  300.] 


• 


Lib.  3.  Of  Remitter.  Sect  .659. 

whereby  the  ancient  right  is  restored  and  set  up  agâine«  and  the 

new  defeasible  estate  ceased  and  vanished  away.    And  the  reason 

hereof  is,  for  that  the  law  preferreth  a  sure  and  constant  right, 

though  it  be  little,  before  a  great  estate  by  wrong  and  defeasible  ; 

and  therefore  the  first  and  more  ancient  is  the  most  sure  and  more 

worthy  title  ;  Qtiod  firiua  est,  verity  eat,  Isf  quod firiua  eat  tenifiore, 

potiua  eat  jure  :  [a]  therefore  many  bookes  in  stead  of  remitter  say,  ss'iSS.^S  ^* 

that  he  is  en  aon  primer  eatate,  or  en  son  melior  droit ,  or  en  aon  JJJ'J'JJ^ 

melior  eatate,  or  the  like.  (1)  4i  b-'s.  n.li. 

Et  tit.  Remit.  11. 

0  E.  3. 17. 

"  Lou  home  ad  deux  tillea**    Here  this  word  (Titles)  is  taken  in  n  nep-m.) 

the  largest  sense,  including  rights  :  for  being  properly  taken,  [*]  as  JS^mJ^Sc. 

-.in  case  of  a  condition,  mortmaine,  assent  to  a  ravisher,  and  34  H.  8.  tit. 

[348    J  the  like,  there  is  no  remitter  wrought  unto  them,  because  STrsT*'^*^' 

these  arc  but  bare  titles  of  entrie,  for  the  which  no  action  is  given  ;  ^^^ïf'ÏV 

but  a  remitter  must  be  to  a  precedent  right:  and  Littleton  m  this  (PI.4m? 

Chapter  putteth  all  his  cases  onely  of  remitters,  to  rights  remediable.  ^"r^JJ  ^hr.  4ai.) 

''Et  un  outer  title  tiluia  darrein  e,  l!fc.^^    Here  is  to  be  observed,  w  h.  j  w.  78. 

-      ....  45  tit.  Eatre 


246.  %. 


that  an  estate  must  worke  a  remitter  to  an  ancient  right  ;  for  albeit  conj.s. 

twopghts  doc  descend,  there  can  be  no  remitter,  because  one  ^^I^J. 
right  cannot  worke  a  remitter  to  another:  for  regularly  to  every 
remitter  there  be  two  incidents,  viz.  an  ancient  right  and  a  de- 
feasible estate  of  freehold  comming  together. 

"  Le  filuia  eigne  title  eat  le  filuia  aure  title,  et  filuia  digne  title." 
So  as  the  eldest  title  is  worthily  (as  hath  beene  said)  preferred,  be- 
cause it  is  the  more  sure  and  more  worthy. 

"  Sicome  tenant  en  taile  discontinue  le  taile,  ^c*'  Here  our  au-  lO  h.  6.  «i.ôi. 
thor,  according  to  his  accustomed  manner,  to  illustrate  his  descrip- 
tion putteth  an  example  of  a  remitter,  where  the  law  preferreth 
the  ancient  estate  by  right,  before  a  new  estate  defeasible.  And  this 
remitter  is  wrought  by  an  estate  cast  upon  the  issue  in  taile  by  dis- 
tent, which  is  an  act  in  law,  and  the  discent  of  the  land  in  possession, 
and  the  right  of  esUte  taile  descend  together. 

"  Eat  tout  ouaterment  anient  et  defeat,  ^c'*   Here  be  two  things   (^^'  »• 
implied  and  to  be  understood  :  First,  that  this  remitter  is  wrought  tSim\* 
in  this  case  by  operation  of  law  upon  the  freehold  in  law  descended 
without  any  entrie.   Secondly,  that  the  law  so  favoureth  a  remit- 
ter (being  a  restoring  to  right),  that  if  the  discontinuee  be  an 
infant  or  a  feme  covert,  and  tenant  in  taile  after  a  discontinuance 
disseise  them  and  die  seised,  the  issue  shall  be  remitted  without  any 
respect  of  the  privilege  of  infancie  or  coverture  ;  and  therefore  onr 
author  said,  le  title  et  intercat  le  diacontinuee  eat  tout  ouaterment    n  ^  4. 1^ 
anient  et  defeat. 

**  Donguea  le  diacontinuee,  b'c."  Here  is  a  reason  added  in  this  iiE.3.3.  • 
particular  case,  that  fittcth  not  other  cases  of  remitter;  for  in  this  ï^^îJÎ! 

case    "  R« 

(1)  [Sec  Ncte  299  ]  • 


Lib.  3.    Cap.  12. 


Of  Remitter. 


Se  eu  660. 


0B.9.7. 
19.H.e.0S. 

14  u.  4.  sr. 


case  and  muijr  other,  the  Uw  tlutt  abborreth  auita  of  vexatioa  doth 
avoid  drcaitie  of  action  ;  for  tlie  rale  is,  Cirtuitua  eat  trntanduê* 

10  K.  7.  IL      r.N.B.  MMMfcWaaU 


Sect.  660. 


JTEJIf,  ft  U  tenant  en  tayU  en- 
/eoifa  êonJUs  enfu^au  «on  eomu 
iiJieruabU  fcr  force  de  U  f atk,  lè  quel 
fits  ou  comi  al  temps  Ae feoffment  est 
diàm  Bgtf  et  fvis  le  tenant  en  le  taile 
Aeoia^et  cduy  a  que  le  feoffment  fuit 
fait  est  son  heyi^per force  de  le  tatle  ; 
ceo  est  un  remitter  alheire  en  le  taUe 
a  que  Ufeoffment  fuit  fait.  Car  co- 
ment  queaurant  lavie  le  tenant  en  le 
taile  que  fUt  le  feoffment^  tid  hdre 
serra  a^udge  einsferforcede  le  feoffs 
ment,  uncore  a^res  lo  mart  le  tenaiU 
en  le  iayle^  Vhàre  serra  adjudge  tins 
per  force  de  le  taile^  et  nemy  per 
force  de  le  feoffment.  *  Car  cornent 
que  tiel  heire  fuit  de  plnne  age  al 
temps  de  le  mort  de  ie  tenaunt  en  le 
faite  quejlst  U  feoffment^  ceo  ne  fait 
aseun  matter^  si  Vneirefuit  deins  age 
ni  temps  delfeoffmentfait  a  luy.  Et 
si  tid  heire  esteant  deins  age  al  temps 
detidfeoffementy  vient  al  pleine  i^ge^ 
toivant  le  tenant  en  le  taile  que  Jist  le 
feoffment,  et  issint  esteant  de  pleine 
age,  il  charge  per  son  fait  mesme  la 
terre  one  un  common  de  posture,  ou 
one  unrtnt charge,  eft  puis  le  tenant 
en  le  taile  morust}  ore  il  semble  que 
le  terre  est  discharge  dd  common,  et 
de  le  rentypur  ceo  que  le  hàre  est  dus 
de  auter  estate  en  la  terre  que  il  fuit 
al  temps  de  le  charge  fait,  entant  que 
U  est  en  son  remitter  per  force  de  le 
tayle^  d  issint  Vestale  que  il  avait  al 
temps  de  le  charge,  est  ousterment  de- 
feat, i&c. 


ALSO,  if  tenant  in  tayle  infeoflbe 
his  sonne  in  fee,  or  his  cosine 
inheritable  by  forée  of  the  taile, 
which  sonne  or  eosine  at  the  time 
of  the  feoffment  is  within  age,  and 
after  the  tenant  in  taile  dieth,  and 
hee  to  whom  the  feoffment  was 
made  is  his  heire  by  force  of  tlie 
taile  ;  this  is  a  remitter  to  the  heire 
in  taile  to  whom  the  feoffement  was 
made.  For  albeit  that  during  the 
life  of  the  tenant  in  tayle  who  made 
the  feoffement,  such  heire  shall  bee 
adjndg^ed  in  by  foree  of  the  feoffe- 
ment, yet  after  tlie  death  of  tenant 
in  taile,  the  heire  shalfhe  adjudged 
in  by  force  of  the  taile,  and  not  by 
force  of  the  feoffement.  For  altho^ 
such  heire  were  of  fuU  age  at  the 
time  of  the  death  of  the  tenant  in 
taile  who  made  the  feoflTment,  this 
makes  no  matter,  if  the  heire  were 
within  age  at  the  time  of  the  feoffe- 
ment miâe  unto  him.  And  if  sneh 
heijre  beeing  within  age  at  the  time 
of  such  feoffment,  eonmeth  to  full 
age,  living  the  tenant  in  tayle  that 
made  theieofl*emeBt,and  so  being  of 
fuH  age  he  charges  by  his  deed  the 
same  land  with  a  common  of  pasture, 
or  with  a  rent  charge,  and  after  the 
tenant  in  tayle  dyeth  ;  now  it  seem- 
eth  that  the  land  is  discharged  of  Uie 
common,  and  of  the  rent,  for  that 
the  heire  is  in  of  another  estate  in 
the  land  than  he  was  at  the  time  of 
the  charge  made,  in  as  much  as  hee 
his  remitter  hy  force  of  the 


is  in  Ms  remitter 
tayle,  and  so  the  estate  which  hee  had  at  the  time  of  the  efaai^, 
is  utterly  defeated,  &c,  (1) 

*  Car  not  in  t.  and     nor  Roh.  f  ^c.  not  in     tad  M.  nor  Roih. 

(1)  rSee  Sott  SOI'.^ 


Uib.  S. 


Of  Remitter. 


Sect  66P. 


F34a  h  1             author  having  put  ooe  ejcample  where  both  the  Tempi  e. 

L   ^^'^        V^y  rights  descend  together,  now  puts  another  example,  STI^^j 
^here  the  is$ue  in  taile  claimeth  by  purchase  in  the  life  of  tenant  in 
taik,  and  the  ancient  right  descendeth  after  to  the  same  issue. 


Ages. 
3«  £.3.34. 
40  E.S.43. 
21  £.  4.  19. 


Car  cornent  que  tiel  heirefidt  de  pleine  age  al  temfia  del  mort^ 
^c**  The  reason  is,  because  no  follie  can  be  adjudged  in  the  infant 
at  the  time  of  the  acceptance  of  the  feoffement  Therefore  the  law 
respecteth  the  time  of  the  feofiement,  and  not  the  time  of  the  death  : 
and  albeit  he  might  have  waived  the  estate  which  he  had  by  the 
feofiement  at  his  age,  yet  here  it  appeareth,  that  the  right  of 
the  estate  taile  descending  to  him  either  within  age,  or  of  full  age, 
shall  work  a  remitter  in  him  ;  for  that  the  waiver  of  the  state 
should  have  beene  to  his  losse  and  prejudice. 

Since  Littleton  wrote,  and  after  the  statute  of  27  //.  9.  cafi.  10. 
if  tenant  in  taile  make  a  feoffement  in  fee  to  the  use  of  his  issue  be- 
ing within  age,  and  his  heires»  and  dieth,  and  the  right  of  the  estate 
taile  descend  to  the  issue  being  within  age  ;  yet  he  is  not  remitted,  be- 
cause the  statute  executeth  the  possession  in  such  plite,  manner  and 
forme,  as  the  use  was  limited  :  Et  sic  de  similibus^  so  as  there  is  a 
great  change  of  remitters  since  Littleton  wrote  (1). 

Br.  49.  CI>7«rl00.  Sid.63.  iLeo. 

But  if  the  issue  in  taile  in  that  case  waive  the  possession,  and  bring 
a  fbrmedon  in  the  discender,  and  recover  against  the  feoflees,  he 
shall  thereby  bee  remitted  to  the  estate  taile  ;  otherwise  the  lands 
may  be  so  incumbred,  as  the  issue  in  taile  should  be  at  a  great  in- 
convenience :  but  if  no  formedon  be  brought,  if  that  issue  dieth,  his 
issue  shall  be  remitted  ;  because  a  state  in  fee  simple  at  the  common 
law  descendeth  unto  him. 


27  H.  8.  e.  10.  ' 
ofUtei. 

35  H.  8. 
Dt.  54.  b. 

0  E.  «.  ib.  77. 

1  &2.  ».&  M. 

129.  191. 

28  H.8.  93.1^ 
PL  Com.  Amy 
Townaheiâ^  eue, 
fol.lll. 

34  H.  8.  tit. 
Rtmit, 
01.  HokSff.  S98.) 


PI.  Coin.ub.lup. 


(SRolL  Abr.419. 
421. 

1  Boll.  Rep.  240.) 


11  H.  7.  21. 
Rdriclu  *s  eaie. 
rMo.3<9  iR^p, 
'"^     Ant.  278.  a.) 


148. 


r^AO  a  T     "  ^^teant  de  pleine  age,  il  charge  per  son/ait,  eTf."    Sfi*  Sïî/i^ 
L*^^^*  ••J  The  reascm  is,  because  the  grantor  had  not  any  right  of   Hob.  4s.) 
the  estate  in  taile  in  him  at  the  time  of  the  grant,  but  only  the  es- 
tate in  fee  simple  gained  by  the  feoffment,  which  (as  Littleton  here 
saith)  is  wholly  defeated.    And  the  state  of  the  land  out  of  which 
the  rent  issued,  being  defeated,  the  rent  is  defeated  alsa 

But  if  tenant  in  taile  make  a  lease  for  life  whereby  he  gaineth  a 
new  reversion  in  fee,  so  long  as  tenant  for  life  liveth,  and  he  granteth 
a  rent-charge  out  of  the  reversion,  and  after  tenant  for  life  dieth, 
whereby  the  grantor  becommeth  tenant  in  taile  againe,  and  the  re- 
TersioD  in  fee  defeated  ;  yet  because  the  grantor  had  a  right  of  the 
entaile  in  him,  cloathed  with  a  defeasible  fee  simple,  the  rent-charge 
remaineth  good  against  him,  but  not  against  his  issue  ;  which  di- 
versitie  is  worthy  of  observation,  for  it  openeth  the  reason  of  many 
cases. 

If  the  heire  apparent  of  the  disseisee  disseise  the  disseisor,  and    (SRolL  Abr.4ss.} 
grant  a  rent-charge,  and  then  the  disseisee  dieth,  the  g^'antor  shall 
hold  it  discharged  ;  for  there  a  new  writ  of  entrie  doth  descend  unto 
him,  and  thërâbre  he  is  remitted. 

So 


(1)  The  effect  of  this  statute  on  the  doc- 
trine of  Remitter  is  very  fully  ezplainsd  in 


Dutteombe  v.  Wingfield,  Heb.  254. 
Leo.  23S.  Sid.  63.  Dyer,  3êU 


8m2 


Vol.  n. 


48 


Lib.  S,  Cap.  13.  Of  Koiiitter. 


Sect*  661« 


So  if  te  iaAer  éBmÔÊt  tlie  gmdteher,  and  smteth  a  Mt- 
charge  nd  djeth,  mm  m  tke  cntrr  of  the  ^iJwICuhtr  taken  awmy, 
if  after  die  grandfather  dietà  the  aonwe  n  teniittrd,  aad  he  shaS 
aTcid  the  chai^  So  as  vhere  oar  aathor  pntteth  hi»  cxaaapie  of 
afcetaile»  ithflldethabomcaae  rfa  fee  saâplr. 

^  Un  cvmmwi  de  tm»turt^  am  mm  remtckmrge^  iStcJ*  Here  Lit- 
tletan  pntteth  hit  case  c£  things  granted  ont  cf  the  land.  Bat  wicat 
if  theiflsoeatfbll  ageby  deed  indented  or  deed  poll  make  a  leaaefer 

u^uUnsu^,  jeares  of  the  land,  and  after  by  the  death  of  tenant  in  taxle  cie  is 
remitted,  vhether  shall  he  avoid  the  lease  orno  ^  And  it  b  holdco 
he  riiall  not,  because  it  is  made  cf  the  land  it  seUe,  and  the  land  is 
become  by  the  lease  in  another  plight  than  it  is  in  the  case  ot  a  grant 

Til*  IMCSS9.  of  a  rent-charge,  which  1  gather  ont  of  our  author's  owne  words  in 
another  place. 

La  terre  eat  discharge  del  ren/,  t^r."  Littleton  dodi  adde 
these  words  materially,  becansc  the  whole  grant  is  not  theiebj 
avoided,  hot  the  land  discharged  of  the  rent-charge  ;  for  the  grantee 
shall  have  notwithstanding  a  writ  of  annuitie,  and  charge  the  per- 
son of  the  grantor. 


li.s.css.k 


Sect  661. 


JTEM^  un  prindpaU  eauge  pur  que 
Hd  heire  en  Us  eoMes  avantditê^  et 
aiUers  cases  êemblableê^  serra  dit  en 
son  remitter^  est  pur  ceo  que  il  n^y  ad 
tiseun  persan  envtrs  que  il  poet  suer 
son  hriefe  dtformedon.  Car  envers 
luy  mesme  il  ne  poît  suer^  ettlne  poil 
stier  envers  nul  autery  car  nul  auter 
est  tenant  del  franktenement  ;  et  pur 
ed  cause  la  ley  luy  adjudge  eins  en 
son  remitter^  scilicet^  en  tiel  plite^  si- 
corne  il  avait  loialment  recover  mesme 
la  terre  envers  un  auter ^  &c 


A  LSO,  s  prineipttll  eaose  why 
8ttch  heire  m  the  eases  afore- 
8aia7  and  other  like  eases,  shall  bee 
said  ID  his  remitter,  is  for  that  thers 
is  not  anj  person  against  %honi  he 
may  sue  his  writ  otformedon^ 
against  himselfe  he  eannot  sue,  and 
bee  cannot  sue  against  any  other, 
for  none  other  is  tenant  of  the  free- 
hold; and  for  this  cause  the  law 
doth  adjudge  him  in  his  remitter, 
seiUcet^  in  such  plite,  as  if  bee  bad 
lawfully  recoTcred  the  same  land 
against  another,  &c. 


Miss.  4.  sou 

41  E.  3.  II. 
11 H.  4.10. 


'A  Hep.  If.  b. 

lioU.  Abr.  419.) 
I  •<».  9  f.  J.  tht 
■.iirqavitecCWiD- 
U  •tef'i  CMe. 


*  XT-^^  firincifiall  cause  fiur  que^  istc* 
mJ        Littleton  in  our  bookes. 


And"  of  this  opinion  is 


■*  //  n*ad  ascun  fierêon  envers  çue^  l^c.  eicome  il  avait  loialmaU 
"  recover  mesme  la  tvrre  vers  un  auter ^  t^c**  Here  it  is  to  be  un- 
derstood, that  regularly  a  man  shall  not  be  remitted  ^a- 
right  remedilesse,  for  the  which  he  can  have  no  action  ;  L**^^'  '^•J 
for  Littleton  here  saith,  that  there  is  no  person  against  whom  the 
issue  hen  he  commeth  to  the  land  without  foUy  may  bring  his  ac- 
tion ;  and  saith  a^so,  that  this  is  the  principall  cause  of  the  remitter  ; 
for  neither  an  action  without  a  right,  nor  a  right  without  an  action,  can 
make  a  remitter.  As  if  tenant  in  taile  suffer  a  common  recov'ery  in 
which  there  is  crror,and  after  tenant  in  taile  disseiseth  the  recoveror  and 

dieth. 


Of  Remitter. 


Sect  662. 


dieth,  here  the  issue  in  taile  hath  an  action,  viz.  a  writ  of  error  ;  but 
as  long  as  the  recoverie  remaineth  in  force,  he  hath  no  right,  and 
therefore  in  that  case  there  is  no  remitter.  (1) 

If  B.  purchase  an  advowson,  and  sufiereth  an  usurpation  and  six 
moneths  to  passe,  and  after  the  usurper  granteth  the  advowson  to 
B.  and  his  heires,  B,  dieth,  his  heire  is  not  remitted,  because  his 
right  to  the  advowson.  was  remedilesse,  viz.  a  right  without  an 
action.  (2) 

Tenant  in  taile  of  a  mannor  w hereunto  an  advowson  is  appen» 
dant  maketh  a  discontinuance,  the  discontinuee  granteth  the  advow- 
son to  tenant  in  taile  and  his  heires,  tenant  in  taile  dieth,  the  issue 
is  not  remitted  to  the  advowson,  because  the  issue  had  no  action 
to  recover  the  advowson  before  he  recovered  the  mannor  where- 
unto  the  advowson  was  appendant.  And  so  it  is  of  sdl  other  inhe- 
ritances regardant,  appendant,  or  appurtenant  ;  a  man  shall  never 
be  remitted  to  any  of  them  before  he  recontinueth  the  mannor,  &c 
whereunto  they  are  regardant,  appendant,  or  belonging. 

Car  nul  ne  fioet  ciaimcr  droit  en  lea  afitiurtenancea  ne  en  les  ac* 
eessoriea  que  nul  droit  ad  en  le  princifiaU, 

[e]  Item^  excifii  fiotest,  ^c,  guamvia  jua  habeat  in  tenemento  et 
fiertinentiia^  firimd  recufterare  debet  tenementum  ad  quod  ftertinet 
advocation  et  tunc  fioatea  praaentet  et  non  ante^  et  de  hàc  maferiâ  in 
Botulo  de  termino  Sancti  MiâhaeHa^  anno  re£^a  Henrici  tertio  in 
cotmtatu  Korff,  de  Thomâ  Bardolfe, 

But,  on  the  other  side,  if  a  man  be  remitted  to  the  principal!,  he 
shall  also  be  remitted  to  the  appendant  or  accessory,  albeit  it  were 
severed  by  the  discontinuee,  or  other  wrong  doer.  And  therefore 
if  tenant  in  taile  be  of  a  mannor  whereunto  an  advowson  is  ap- 
pendant, and  infeoffeth'./f.  of  the  mannor  with  the  appurtenances, 
^.  re-infeolfeth  the  tenant  in  taile,  8aving~to  himselfe  the  advow- 
8QQ,  tenant  in  taile  dieth  ;  his  issue  being  remitted  to  the  mannor, 
b  consequently  remitted  to  the  advowson,  although  at  that  time  it 
was  severed  from  the  mannor.  So  it  is  in  the  same  case  if  tenant 
in  taile  had  beene  disseised,  and  the  disseisor  suffer  an  usurpation,  if 
the  disseisee  enter  into  the  mannor,  he  is  also  remitted  to  the  ad- 
vowson. 


{AsHU  138.  bo 
IB.  7.  35. 


BrittoifbLm. 


{e]Bilct.li.  4. 
;a43.  bi 


8R.S. 

QiMre  Imp.  199. 
t  H.  4.  IB. 
14  H.6-15,l«. 
8  H.  0. 17. 
SSfI.6. 15. 
F.  N.B. 35. 
B.&  34F. 
S4E.  3. 
Disoomt.  16. 
33  H.  8. 
Dier48.  b. 
(Ant.  384.  b. 
333.  b. 
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J'TTUir,  terre  soit  toile  a  un 
home  fia  sa  feme^  et  a  Us  hdres 
de  leur  deux  corps  engendres  les 
queux  ont  issuefhy  et  Ufeme  devy^et 
Uharonprent  auterfeme,  et  ad  issue 
im  auUrJBe^  et  discontinua  le  toile,  et 
fuis  dissasie  le  discontinuee  et  issint 
r^Kn  A  imorueteetrie^oreleterredie* 
LOW-  a-J^jg,!^^ deuxJUis:*Et 

en 


âLSO,  if  land  be  entailed  to  a 
man  and  to  his  wife,  and  to  the 
8  of  their  two  bodies  begotten, 
who  have  issue  a  daughter,  and  the 
wife  dieth,  and  the  husband  taketh 
another  wife,  and  hath  issue  another 
daughter,  and  discontinue  the  taile, 
and  after  hedisseiseth  the  diseonti- 
nuee  and  so  die  seised,  now  the  hind 

shal 


^  ^  not  in  L*  an^  IL  nor  Boh* 
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en  eM  cob  quant  al  eigne JtUy  fue  eel  sbal  descead  to  the  twe  dftii^ters. 
inherUable  perforce  ie  It  togie^  ceo  And  in  this  eaae  as  to  the  eldest 
t  n'esf  un  remitter  forequt  ie  ieuunty.  dau^ter,  who  is  inheritable  1^  fbrae 
El  quant  al  auter  moity^  d  est  mis  a  of  the  tayle,  this  b  no  remitter  hmt 
suer  son  action  de  formedon  envers  sa  of  the  moitié.  And  as  to  the  other  I 
sofr.  Car  fit  cest  cos  ks  dnur  sofTS  moitié  she  is  put  to  sne  her  aetionc^ 
we  sont  pas  tenants  en  parcenary ^mes  /annedon  against  her  sister.  For  in  | 
soul  tenants  en  eommon^pur  eeo  que  this  ease  the  two  sisters  are  not  to- 
ils sont  dnspfrdtversKf  les.  Cor  r«n  nants  in  pareenarie,  hot  they  are 
soer  est  eins  en  son  remitter  perforce  tenants  in  eommon^for  that  they  are 
de  le  taHe^  quant  a  eeo  que  a  hiy  in  by  diners  titles.  For  the  one 
ajfiert  ;  et  Vauter  soer  est  eins  quant  a  sister  is  in  her  remitter  by  foree  of 
eeo  que  a  lay  aj^jiert  en  fee  simple  per  the  entaile,  as  to  that  whieh  to  hw 
Ie  diseent  son  pter^  ^  &c  belongeth  ;  and  the  other  sister  is 

in  as  to  that  to  her  beloneeth  in  fee 
simple  by  the  diseent  of  her  lutlmr,  éce. 

él-^O  fCeat  remuer  fuTBqut pur  le  mtdUe^  i^c."  Here  Littieeon 
%y  potteth  a  case  where  the  issue  in  taile  shall  be  remitted  to  a 
moitié,  because  but  a  moity  of  the  land  descended  mito  her,  and 
there  cannot  be  any  remitter,  but  for  so  much  as  commelh  to  the 
issue  by  diseent,  or  by  any  other  meanes  without  his  foUy  ;  and  in 
this  case  by  act  in  law  the  coparcenary  is  defeated,  for  the  daughters 
are  in  by  severall  titles,  viz.  the  eldest  daughter  is  tenant  in  taOe 
per  formam  doni^  by  the  remitter  of  the  one  moitié  ;  and  the  youngs 
est  seised  in  fee  simple  by  diseent  of  the  other  moitié,  against  whom 
the  other  sister  in  taile  may  have  her>^rmrdon.  (1) 


44  a.  1.96. 
IS  H.4.ff». 
(Fli.S««.a) 
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TpM^mesme  le  manner  est  y  si  tenant 
JLJ  en  tayleenfeoffa  son  heire  appor 
rant  en  le  taile  (esteant  Vheire  deins 
0^0»  ^  tt«  auter  jointenant  ew/ee,  et 
le  tenant  en  tayle  morust  ;  oreVlieire 
en  tayle  est  en  son  remitter  quant  a 
Van  moily^  et  quant  a  Vauter  moitié 
il  est  mis  a  son  brief  e  de  formedon, 
II  ©c. 


IN  the  same  manner  it  is,  if  tenant 
in  taile  enfeoffe  his  heire  appa- 
rant  in  tayle  (the  heire  being  within 
age),  and  another  jointenant  in  fee, 
and  the  tenant  in  tayle  dieth  ;  now 
the  .heire  entayle  is  in  his  remitt^ 
as  to  the  one  moitié,  and  as  to  the 
other  moitié  hee  is  pnt  to  his  wiit 
offormeion^  &c. 


(SB«lLAto.4lO 


VUtSMCSSI. 


**  "jr  £  heire,  ^c.  est  en  son  remitter  quant  s  l'un  moiOe^  l3tc^ 

m  À  Hereby  it  appearcth  that  albeit  joyntenants  be  seised  ^ro 
indivUo per  my  tt  per  tout,  yet  each  of  them  hath  in  judgement  of 
law  but  a  right  to  a  moitié;  and  therefore  the  issue  in  taile  in  tlus 
case  is  remitted  but  to  a  mcMty,  and  is  tenant  in  common  but  with 
the  other  feoffee.  And  so  it  is  if  the  discontinuee,  alter  the  death  of 
tenant  in  tayle,  make  a  charter  of  feoffment  to  the  issue  m  tayle, 

being 


f  fi'eff-€ff,  L.  and  M.  and  Roh. 
*  &c  not  in  L.  andM.  nor  Roh. 
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being  within  age,  wtu)  hath  right,  and  to  a  stranger  in  fee,  and 
make  livery  to  the  infant  in  name  of  both  ;  the  issue  is  not  remitted 
to  the  whdte,  but  to  the  halfe  :  for  first  he  taketh  the  fee  simple^ 
and  after  the  remitter  is  wrought  by  q>eration  of  law,  and  therefore 
can  remit  him  but  to  a  moitié.  But  of  this  sufficient  hath  beene  said 
in  the  Chapter  of  Joyntenants. 


[350.  b.]  Sect.  664. 

J'tEMj  si  tenant  en  taUe  enfeoffa 
sm  hdre  apparanty  Pheire  esteant 
ie  ptdne  age  at  temps  de  feoffment j 
tt  puis  U  tenant  en  taile  morust  ;  ceo 
n*est  remitter  at  Aetre,  pur  ceo  que  tl 
fmt  sa  folly  y  que  il  esteant  de  pleine 
age  voile  prendre  tid^eoffmenty  &e. 
Mes  tid  foUy  ne  pott  estre  aJ^udge 
en  Vhdte  esteant  deins  age  *  al  temps 
ÛA feoffment,  &e. 


ALSO,  if  tenant  in  taile  enfeoSe 
his  heire  apparant,  the  heire 
being  of  full  age  at  the  time  of  the 
feoffment,  and  after  tenant  in  taile 
dieth  ;  this  is  no  remitter  to  the 
heire,  because  it  was  his  folly,  that 
being  of  full  age  hee  would  take 
sueh  feoffment,  &e.  But  sueh  folly 
cannot  be  adjudged  in  the  heire  be* 
ilig  within  age  at  the  time  of  the 
feoffment,  &c. 


BY  this  feoffment,  albeit  the  heire  apparent  hath  some  benefit  in 
the  life  or  his  ancestor,  yet  is  he  thereby  (besides  his  owne) 
subject  during  his  life  to  all  charges  and  incumbrances  made  or  suf- 
fered bf  his  ancestor.  And  therefore  our  author  saith  well,  que  il 
ftdi  son  folly  que  il  esieànt  dtfileine  age  voile  firender  tielfeoffment^ 
bat  folly  shidl  not  be  jtidged  in  one  within  age  m  respect  of  his  ten- 
der yeares,  aad  want  of  experience. 


(Ant.  in.  b.  187» 

30S.b.) 
40  B.  3. 44. 
18E.4.25. 


JTEJif,  si  tenant  en  taiU  enfeoffa 
unième  enfee^  el  morust^  el  son  is- 
sue  dems  age  prent  mesme  la  feme  f  a 
feme;  eeo  est  un  remitter  al  enfant  ^ 
ddns  agSy  et  la  feme  donqwe  n'ad  Wefi, 
pur  ceo  que  le  baron  et  la  feme  sont 
forsque  eome  un  person  en  iry.  Et  en 
test  cask  baron  ne  poH  suer  brief e  de 
formftdon,  sinon  que  U  vaUoit  sutr 
envers  Iny  mesme^  le  quel  serrait  en- 
emfoenient;  et  pur  eel  cause  la  ley  ad- 
juûgera  Vhdre  en  son  remitter^  pur 
eeo  que  mdfoUy  poit  estre  ||  adjwige 
en  luy  esteant  deins  age  al  temps 
d^e^fiustiSy  &c.   Et  si  V heire  soil  en 

Son 

*  ^e.  added  L.  and  M.  and  Roh. 
t  ofeme  not  in  I*  and  M.  nor  Roh 


665. 

ALSO,  if  tenant  in  taile  enfeoffe 
a  woman  in  fee,  and  dyeth^  and 
his  issue  within  age  taketh  the  samo 
woman  to  wife  ;  this  is  a  remitter  to 
the  infant  within  age,  and  the  wife 
then  hath  nothing,  for  that  the  hus* 
band  and  his  wife  are  but  as  one  per- 
son in  law.  And  in  this  ease  the  hut- 
band  cannot  sue  a  writ  otformoion^ 
unlesse  he  will  sue  against  himselfe^ 
which  should  be  inconvénient;  aifd 
for  this  cause  the  law  adjudgeth  the 
heire  in  his  remitter,  for  that  no  fol- 
ly can  bee  adjudged  in  him  beingwfth- 
in  age  at  the  time  of  the  espousefB, 

&o« 

#  deiiu  age  not  in  L.  and  M.  nor  B*h. 
a^udge^-^ntette^  L.  and  M.  and  Rob. 
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son  remitter  per  farce  ie  le  foilr,  tl  &c.  And  if  the  heire  bee  in  his  re- 

emeuiêt  per  reason,  que  la  feme  n^ad  mitter  by  force  of  the  entaile^  it 

Wow,  &c.    Cor  entant  que  le  baron  followeth  by  reason,  that  the  wife 

et  sa  feme  sont  come  un  person,  la  hath  nothing,  &e.   For  inasmndi 

terre  ne  poU  estre  severe  per  moitiés  ;  as  the  husband  and  wife  be  as  one 

et  pur  ed  cause  le  baron  est  en  son  re»  person,  the  land  eannot  be  parted 

mitter  it  Ventiertie.  Mes  autennent  by  moitiés  ;  and  for  this  cause  the 

est  sitid  heire  fuit  Ae  pleine  age  al  husband  is  in  his  remitter  of  the 

temps  ie  les  espousds,  ear  ionques  le  whole.   But  otherwise  it  is  if  sueh 

hàre  n'od  ritns  foroque  en  irait  sa  heire  were  of  full  age  at  the  time  of 

feme,*  &e.  espousels,  for  then  the  heire  hath 

nothing  but  in  right  of  his  wife,  &c 

<Aai.Mi.bi^  T  TERE  Littleton  putteth  a  &ise  where  the  husband  within  age 
XjL  by  the  intermarriage  may  be  remitted,  albeit  he  gaineth  but 
a  freehdd  during  the  coverture  en  outer  droit. 

Also  here  is  to  bee  observed,  that  the  estate  which  doth  in  this 
case  worke  the  remitter,  could  not  have  continuance  after  the  de- 
cease of  the  wife. .  And  so  on  the  other  side,  if  the  husband  make  a 
discontinuance,  and  take  backe  an  estate  to  him  and  his  wife,  dur- 
ing the  life  of  the  husband,  this  is  a  remitter  to  the  wife  presently, 
albeit  the  estate  is  not  by  the  limitation  to  have  continuance  after  the 
decease  of  the  husband  ;  which  case  is  proved  by  the  reason  of  the 
case  which  our  author  here  putteth.  And  here  our  author  observeth 
the  diversity  when  the  husband  is  within  age,  and  when  hee  is  of 
full  age  ;  for  when  he  is  within  age,  no  folly  can  be  adjudged  in 
him,*  as  in  this  Chapter  hath  beene  often  said. 

Here  is  also  to  bee  noted,  that  presently  by  the  mar-  r  a  jk.  ^ 
riage  within  age,  the  husband  is  remitted,  and  the  ftee-  L*^^^* 
hold  and  inheritance  of  the  wife  banished  cleaae  away. 

<4B^to.}  u  p^gf  même  la  feme  al  feme:*   Here  it  b  good  to  be  scene 

what  things  are  given  to  the  husband  by  marriage.  (1)  First,  it  ap- 
peareth  here  by  Littleton^  that  if  a  man  taketh  to  wife  a  woman 
seised  in  fee  [/],  he  gaineth  by  the  intermarriage  an  esute  of  frce- 
îî  u  ASl  ^"      right,  which  estate  is  sufficient  to  worke  a  remitter,  and 

It  n.t,ui  estate  which  the  husband  gi^th  dependeth  upon  oncertain- 

vi£  fk«.'ïi.  consisteth  in  privide  [f]  ;  for  if  the  wife  be  attainted  of 

Am.  p.  4.  felony,  the  lord  by  escheat  shall  enter  and  put  out  the  husband: 
a  it9.^4£  1!^  otherwise  it  is  if  the  felonie  be  committed  after  issue  had.  Also,  if 
si^«  fi^^  the  husband  be  attamted  of  félonie,  the  king  gûneth  no  freehold,  but 
M.mr  a  pemancie  of  the  proBts  during  the  coverture,  and  the  freehold  le- 
SM.b!' d!!!;.!!''  nawncth  in  the  wife  [A].  Secondly,  if  she  were  possessed  of  a 
BdePt«u».  terme  for  yeares,  yet  he  is  possessed  in  her  right  ;  but  he  hath 
3tiL«.k  P^^^  to  dispose  thereof  by  grant  ordemise;  and  if  he  be  outiawed 
fAX^u^t  a   ^  attainted,  they  arc  pfts  in  law. 

»î  Mj^tu  [•]  Upon  an  execution  against  the  husband  for  his  debt,  the 

£^nfa?&^  sherifle  may  sell  the  terme  during  her  life  ;  but  the  husband  can 
AniNritM'  make 

'  &c  not  in  L.  and  If.  nor  Soh. 
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make  no  disposition  thereof  by  his  last  will.  Also,  if  he  make  no 
^spodtion  or  .forfeiture  of  it  in  his  life,  yet  it  is  a  gift  in  law  unto 
him  if  he  doe  survive  his  wife  ;  but  if  he  make  no  disposition, 
and  die  before  lus  wife,  she  shall  have  it  againe.  And  the  same 
law  is  of  estates  by  statute  merchant,  statute  staple,  elegit^  ward- 
8hips,^d  other  chattels  realls  in  possession. 

But  if  the  husband  charge  the  chattell  reall  of  his  wife,  it  shall 
not  binde  the  wife  if  shee  survive  him. 

If  a  feme  sole  be  pos^ssed  of  a  chattell  reall,  and  be  thereof  dis- 
possessed, and  then  taketh  husband,  and  the  wife  dieth,  and  the 
husband  surviveth,  this  right  is  not  given  to  the  husband  by  the 
intermarriage,  but  the  executors  or  administrators  of  the  wife  shall 
have  it  ;  so  it  is  if  the  wife  hath  but  a  possibilitie. 

In  the  same  manner  it  is  if  the  wife  be  possessed  of  chattels  reals 
en  outer  droits  as  executrix  or  administratrix,  or  as  gardeine  in  so- 
cxL^y  &c  and  she  intermarrieth;  the  law  maketh  no  gift  of  them  to 
the  husband,  although  he  surviveth  her.  In  the  same  manner  if  a 
woman  grant  a  terme  to  her  owne  use,  taketh  husband,  and  dieth, 
the  husband  surviving  shall  not  have  this  trust,  but  the  executors  or 
administrators  of  the  wife  [t]  ;  for  it  consisteth  in  privitie:  and  so 
hath  it  beene  resolved  by  the  justices.  Chattels  reals  consisting 
meerely  in  action  the  husband  shall  not  have  by  the  intermarriage, 
unlessehe  recovereth  them  in  the  life  of  the  wife,  albeit  he  survive 
the  wife  ;  as  a  writ  of  right  of  ward,  a  valor e  maritagii^  a  forfeiture 
of  marriage  and  the  like,  whereuntothe  wife  was  intitied  before  the 
marriage. 

But  chattels  reals  being  of  a  mixt  nature,  viz.  partly  in  posses- 
sioo,  and  partly  in  action,  which  happen  during  the  coverture,  the 
husband  shall  have  by  the  intermarriage,  if  hee  survive  his  wife, 
albeit  he  reduceth  them  not  into  possession  in  her  life-time  ;  but  if 
the  wife  surviveth  him  she  shall  have  them.  As  if  the  husband 
be  seised  of  a  rent  service,  charge,  or  seek,  in  the  right  of  his  wife, 
the  rent  become  due  during  the  coverture,  the  wife  dieth,  the 
husband  shall  have  the  arerages  ;  but  if  the  wife  survive  the  hus- 
band she  shall  have  them,  and  not  the  executors  of  the  husband. 
So  it  is  of  an  advowson,  if  the  church  become  voyd  during  the 
coverture  [A:]  he  may  have  a  quare  imfiedit  in  his  owne  name,  as 
some  hold  :  but  the  wife  shall  have  it  if  she  survive  him  ;  and  the 
husband  if  he  survive  her  :  et  de  de  eimiiibuê. 
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[00  u  D.J  fallen  voyd  before  the  marriage,  there  they  were  meerely  f.n.  b.mi. 
in  action  before  the  marriage;  and  therefore  the  husband  should  not 

have  them  by  the  common  law,  although  he  survived  her.   And  so  rnjj^^f^ 

it  is  of  releefes,  mutatis  mutandia.  [/]  But  now  by  the  statute  of  51,  hi  Ownra 
32  H.  8.  cap.  37,  if  the  husband  survive  the  wife,  he  shall  have  the  ^ 

arerages  as  well  incurred  beforo'the  marriage,  as  after.  in  c«m.  Bumo^* 


91  E.  4. 4. 

91H.7.99.  IIB.7.4.  93H.8.7.  43 E.  3.10.  3H.«.93,37.  4H.0.5.  14 B. 9.  Deb 73.  5S.9.Ifaia. 
109.  30S.3.  48E.3.1S.   ISR.9.  Bk.  088,039.   IOB.4.8.  10  H.  0.  Bre.  939. 

But  the  marriage  is  an  absolute  gift  of  all  chattels  personals  in 
possession  in  her  owne  right,  whether  the  husband  survive  the  wife 
or  no;  but  if  they  be  in  action,  as  debts  by  obligation,  contract,  or 

otherwise. 
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otherwise,  tiie  husband  ^all  net  have  them  unlesse  he  and  his  wife 
recover  them.   And  of  persoaall  goods,  en  outer  droits  as  executrix 
or  administratrix,  &c.  the  marriage  is  no  gift  of  them  to  the  hus- 
band, although  he  survive  his  wife.  (1) 
Çrîoî^i?!?.*  C»»]  ^ estray  happen  within  the  mannor  of  tUe  wife,  the 

30K.S.  17.  husband  die  before  seisure,  the  wife  shall  have  it,  for  that  the  pro- 

pertie  was  not  in  the  wife  before  seisure. 

But  as  to  personall  goods,  there  is  a  diversitie  worthy  oC  obser- 
vatioD  betweeae  a  propertie  in  personall  goods  (as  is  afbresaid) 
and  a  bare  possession  ;  for  if  personal  goods  be  bailed  to  a  feme, 
or  if  she  finde  goods,  or  if  goods  come  to  her  hands  as  executrix  to 
a  bailife,  and  taketh  a  husband,  this  bare  possession  is  not  gÎTen 
to  the  husband,  but  the  action  c£  detinue  must  be  brought  against 
the  husband  and  wife. 

But  now  let  us  heare  Littleton  > 

videSeibST.to.         Le  quel  %erra  inconvenient.**  This  arg^ment  ab  it^onvpUenti, 
our  author  hath  used  in  many  places. 


cAat.sM.b.)  Sect,  666* 

JTEM^  8%  feme  seieie  de  certaine  A  L80,  if  a  woman  seised  of  eer* 

terre  en  fee  prent  haron^  U  quel  JiX  taineland  in  fee  talieth  liusbasd, 

aUena  mesme  la  terre  a  un  auter  en  who  alieneth  the  same  land  to  an- 

fee^  *  VaUmee  leua  mesme  la  terre  al  other  in  fee,  the  alienee  lettelh  the 

baron  el  eafeme  pur  terme  de  lour  same  land  to  the  husband  and  wife 

deuxvieSj savaaJt  h rtoeraiondlleasor  for  terme  of  their  two  lives,  iafbg 

et  aeeshdres;  en  eeHeaelafeme  eH  the  rereraion  to  the  lessor  and  toUs 

eins  en  son  rendtter^  ad  est  sdeU  en  heires  ;  in  this  ease  the  wife  is  in  her 

fait  en  eon  demesne  eome  defee^  sieome  remitter,  and  she  is  seised  in  deed  in 

dfuH  adfranf,  pureeo  que  le  reprisd  her  demesne  as  of  fee,  as  shee  was 

dfl  eetate  eerra  adjudge  en  ley  Ufait  befbre,  beeause  the  taking  baeke  of 

le  haronj  d  nemy  le  fait  la  feme;  iseint  the  estate  shall  be  a<y  udged  in  law 

.  nnlfony  poit  eetre  adjudge  en  la  feme^  the  faet  of  the  husband,  and  not  the 

qut  est  tvoert  en  tid  case.  Et  en  eest  faet  of  the  wife  ;  so  no  foU^  ean  be 

eeue  le  lessor  n'od  f  rien  en  le  reoer-  adjudged  in  the  wife,  which  is  covert 

^oft,  pur  ceo  que  la  feme  est  seisie  en  in  such  ease.    And  in  this  ease  the 

jfee,  ^  &e*  lessor  hath  nothing  in  the  reversion, 

for  that  the  wife  is  seised  im  fee,  fce. 

S  sit  4il         "  ¥"  rtmiêUt.**   By  thb  it  ^^lear^th,  that  albeit 

41E.S.  Mjthtve  be  no  moitiés  betweene  husband  and  wife,  yet  this  is 

»  remitter  presently,  and  stindeth  not  upon  the  survivor  of  the  wifie, 
as  some  have  thought  :  lor  if  the  estate  gained  by  intermarriage  be 
as  e!Ï  S4.  a  sufficient  esUte  to  worke  a  remitter  ;  à  fortiori^  an  estate  made 

tothe  husband  and  wife  shall  worke  a  reniitter  in  the  wife.  And 

so 

•  cfsdded  L.  andM.andB4^  t  e/«.notinL.andH.  nor  Bofab 

t  OKun  added  L.  and  M.  and  Roh. 

(1)  [See  Note  905.] 


Of  Rçmitter^ 


Sect.  667. 


so  kis  if  tenant  in  taile  infeuffe  his  issue  being  within  age,  and  his  ^^f'JJ*^' 

wife  in  fee,  and  dieth;  this  is  a  remitter  to  the  issue  presently,  by  40£.3!3o'ii. 

the  death  of  tenant  in  taile  ;  though  some  have  thought  the  coa-  ^.  aiiSJi. 

trarie.  ii  R.  s.  XLamit.  u. 

44  &  3. 17. 


rQ<o       1    ^^^^  appeareth,  that  no  foUie  in  this  case  can  be 

L      •      J  adjudged  in  a  feme  covert,  for  the  taking  backe  of  the  es- 
tate shall  be  adjudged  in  law  the  act  of  the  husband. 

Note  in  the  case  of  the  feme  covert,  she  may  be  remitted  in  the 
life  of  the  discontinuox-,  because  she  hath  a  present  right  :  but  in  the 
case  of  tenant  in  taile,  the  issue  caimot  be  remitted  in  the  life  of  the 
discontiniior,  because  the  issue  hath  no  right  uutill  his  decease. 


TheMtrqnetor 

Winch,  a 
uk  tup. 

(Ho]>.7l0 


Sect.  667. 


lÊM'ESmcestcasesile  lessaurvmle 
WfJL^uer  action  dewastvers  U  baron 
ttsafmCj  pur  ceo  que  le  haron  avoit 
fait  wasty  le  haron  ne  pott  baiter  le 
lessor  pur  monstre  ceOy  que  le  reprisel 
ddtstatefait  aluy  et  a  sonfemfuit 
un  rmMer  a  sa  feme^  pur  ceo  qfie  le 
baron  est  estoppe  a  dire  ceo  ^  qiip  est 
mounter  sonfeoffmenty  et  sonreprisel 
imtsiuéjd  estftte  p^r  term  d/s  vie  fi 
hggeta  sa  feme.  Et  uneore  le  lessor 
n'a4  \un  rex^ersion^  pur  eeo  que  Is  fee 
iimpU  est  en  la  feme.  Et  issint  home 
yoit  veier  un  matter  en  eeo  case,  que 
horn  serrd  estoppe  per  un  matter  en 
/aft,  cornent  que  nul  escripture  soit 
joU  per  fait  indent  ou  auterment. 


BUT  in  this  ease  if  the  lessor  wffl 
sue  an  action  of  i^ast  9gaiiisj|: 
the  husband  and  his  wife,  fo^  fQha|; 
the  husband  hath  committed  Vc^^t, 
the  husband  cannot  barre  ibe  lesaor 
by  shewing  this,  that  th,e  takip^ 
hacisj»  of  the  estate  to  him  and  to  Us 
Yfite  vas  a  remitter  to  his  >«.Ue^  ]tK)- 
cause  the  husband  is  stoppjed  tô 
that  "wbiek  is  ^igainst  his  owne  feoji^ 
m'eat,  and  taUj^  ba^e  of  tim  »êùàjd 
for  terme  of  U&  to  him  jiod  to  Isfifi 
wife.  And  yet  the  lessor  b^jt^i  OP 
reversion,  for  that  the  fee  sip^ple  is 
in  the  wife.  And  so  a  man  may  see 
one  thing  in  this  ease,  that  à  ragji 
shidl  bee  stopped  by  matter  )fk  fgct, 
though  there  bee  no  writing  by  deed 
indented,  or  otherwise. 


^UR  ceo  que  baron  eat  eatojifie  a  dire^  ^c." 


Eêtopfié*^  commeth  of  the  French  word  estonfle,  from  whence 
the  English  word  stopped  :  and  it  is  called  an  estoppel  or  conclu- 
sion, becauae^«  man's  owne  act  or  acceptance  stoppeth  or  closeth 
iip  his  mouth  to  alleage  or  plead  the  ti-uth  :  and  Litttetov^a  case 
hereprovcth  this  description. 

Touching  estoppels,  which  is  an  excellent  and  curious  kinde  of 
learning,  it  is  to  be  observed,  that  there  be  three  kinde  of  estop- 
pels, viz.  by  matter  of  record,  by  matter  in  writing,  and  by  mat- 
ter m  ^afï«. 

[a]  By  matter  of  record,  viz.  by  letters  patents,  fine,  rccoverie, 
pleading,  taking  of  continuance,  confession,  imparlance,  warrant  of 
atturnev,  admittance. 

4£.3.ib.l33. 


Ti.3.f.4.b. 

V.S.'CU4C&' 
693.  ffiTfi,  679« 
(PQ^  b.) 


(Cro.  G|u:.38.8. 
1  Roll.  AUr. 
899.) 

[a]  43  Asf.  39. 
8  U.  4.  7,  8. 
SaAs«.54. 
1SK.3. 
Estop.  839^ 

(1  UoIU  aW.so. 


•  qua  eat  not  in  L.  and  M.  nor  Koh. 
Vol.  n. 


f  tm^-fwù;  li.  and  M.  and  Roh. 
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Lib.  3.  12. 


Of  Hcteit£^ 


Sect.  667. 


TIl^b!'  ^  f  *3     ^^^^  »n  writing,  as  by  deed  indented,  by  makiiiç  of  an 

u  H.  7.  acquitunce  by  deed  indented  or  deed  poll,  [c]  by  defeasance  bf 

if  tl'Si^  B.  indented  or  deed  poIL 
i2a«t.ib.ftt. 


3fK.«.ll.      3Ri.lfb      ftlLT.S.      34H.tfbl9.  14&4.I». 


siBi.a. 


BM.S4 

SJ.  Ml 


SJ.  ibttlf. 
JO  AM.fl. 
14AM.9. 

a  Hod.  I4h) 

•  a  6. 17. 

«£.3.nMÎ|^ll7. 
17  H.  0. 

ii7s.Sb. 

7  H.  7.  «8(18. 

ioWss. 

PLC«n.SM. 

ilSfH.  «.SS. 
^JE.3.1S. 
«9  B.  S.  14. 
8A«»S.  41  Aflbf. 
3  KkDf.lOe. 
llSkikltO. 

9  H.A.  00. 

10  E.  4#4S. 
SSB.4.S3. 
3S  Au.  9. 

OK.  4. 7. 
St&l. 
0«nL  IH. 
P.  N.  B.  US  B. 

ËI 19117.  4. 
H.6.S9. 
9  H.  4.  9. 
41  B.  3.  4. 
11 H.  4. 30. 
Cm]SR.3.U.  , 
9lCs.Eit«ppeIl 
90.  40B.S.91. 
19  B.  4.  13. 
18E.3.31.V. 
44  B. 3. 4f ; 
17ASI.97. 
4«  B.  3.  9. 
91  H.7.84. 
IE.4.7.  7B.4.19. 


By  iriàttèr  th  //air «,  as  by  limy,  by  entty,  by  acxeptance  of  rent, 
by  parChion,  and  by  acceptance  of  an  estate,  as  here  in  the  case 
that  Littleton  putteth  ;  thereof  Littleton  maketh  a  ^eciall  obser- 
ratidi,  that  a  man  shall  be  estopped  by  matter  in  the  conntrey, 
withoOtaity  writing.  (1) 

To  make  the  reader  more  capable  of  the  learning  of  estoppels, 
these  few  rules,  amongst  others,  are  to  be  knowne. 

[d]  First,  that  every  estoppel  ought  to  be  reciprocal!,  that  is,  to 
binde  both  parties  ;  and  this  is  the  reason,  that  regularly  a  stran- 
ger shall  neither  take  advantage,  nor  he  bound  by  the  estappell  : 
CO  Pi^^ies  \u  blottd,  as  the  heire  ;  privies  in  estate,  as  the  feoSee, 
lessee,  &c.  ;  privies  ta  law,  as  the  lords  by  escheat  ;  tenant  by  the 
curteaie»  tenant  in  dower,  the  incumbent  of  a  benefice,  and  others 
that  come  under  by  act  in  law,  or  in  tlie  fiost^  shall  be  bound 
and  Uke  advanf^e  of  estoppels  ;  and  that  a  rebutter  is  a  kinde  of 
estoppel]. 

£/]  Secohdly,  that  ev  ery  estoppell,  because  it  concludeth^^  eo  K  1 
a  mau  to  alleadgt  the  truth,  must  be  ceruine  to  every  in-L^^^"  ."•J 
tent,  and  not  to  be  taken  by  argument  or  inference. 

Igl  Thirdly,  every  estoppell  ought  to  be  a  predse  affirmatko  of 
that  which  maketh  the  estoppell,  and  not  be  spoken  impersonally  ; 
as  if  it  be  said,  Ut  dicitur,  gtda  imfier^onalitas  non  concludit^  nec  U- 
gat  :  imfieraonalU  dicitur^  quia  sine  fiersond,  [A]  Neither  doth  a, 
recitall  ooOclude,  because  it  Is  no  direct  affirmation.  J"/*^  ^•f 

f  *r 

•    p]  Fourthly,  a  ihattei*  alleaged  that  is  neither  traversable  nor 
materiall,  shall  not  estdppc. 

* 

[A:]  Fifthly,  regularly  a  man  shall  not  be  concluded  by  accept- 
ance or  the  like,  before  the  Citle  accrued. 

[/]  Sixthly,  estoppell  against  e%toppelt  doth  put  the  matter  at 
large. 

[ni]  Seventhly,  matters  alleaged  by  way  of  suppcmll  in  counts 
shall  not  conclude  after  non-suit  :  otherwise  it  is  after  judgement 
given  ;  and  after  non-suit,  albeit  the  supposall  in  the  count  shall 
not  conclude,  yet  the  barre,  title,  replication,  or  other  pleading  of 
either  pàrtie,  which  is  precisely  alleaged,  shall  conclude  after  non- 
suit ;  and  hereby  are  the  bookes  reconciled. 

Eiglithly, 

3Ei4.ll.  4E.3.M.  7B.0.  ^r.  2rtop.I09.  llR.4.39.  30&3.91.  31AIS.14. 

(1)  [Sec  Note  306.] 


irih.  3.                        OrR<;nfi^n.  Seçi^  6Ç8. 

Eighthly,  where  the  ^eritie  is  apparant  in  the  same  i*ecord,  there 
the  adverse  party  shall  not  be  estopped  to  take  advantage  of  tlie 
truth  ;  for  he  cannot  be  estopped  to  alleage  the  truth,  when  thç 

truth  appeareth  of  record,    [n]  If  a  fine  be  levied  without  any  ^î^nJo^la!^' 

origmaU,  it  is  voydable,  bat  not  void  ;  but  if  an  originall  be  <     i>y*  222. 
brought,  and  a  retraxit  entred,  and  after  that  a  concord  is  ma^de, 
or  a  fine  levied,  this  is  void,  in  respect  the  veritie  appeareth  of 

record,  [o]  An  inxpropriation  is  made  after  the  death  of  an  in-  i»]  7  jgj,  Dy.m. 
cumbent,  to  a  bishop  and  his  successors  ;  the  bishop  by  indenture 
demiseth  the  parsonage  for  fortie  yearcs,  to  begin  after  the  death 
cf  tlie  incumbent  ;  the  deane  and  chapiter  coufirmeth  it,  the  in- 
cumbent dieth  ;  this  demise  siiall  not  conclude,  for  that  it  appeareth 
that  he  had  nothing  in  the  impropriation  till  after  the  death  of  the 
incumbent 

[/^]  ninthly,  where  the  record  of  U\e  estoppcU  doth  run  to  the  [^]  busl  f.  4Bo. 

disabilitie  or, legitimation  of  the  person,  there  all  strangers  shall  J5y[jJ;*J' 

take  benefit  of  that  record;  as  outlawric,  excommeng€;ment,  pro-  uh.4.84. 

fession,  attainder  of  firamunire^  pf  félonie,  &c.  bastardie,  mulicrtie,  Ja^'J; 

and  shall  conclude  the  partie,  though  they  be  strangers  to  Ihe  re-  y  e.  3.  * 
cord.    Vide  in  Littleton  cafi.  FiMenagf,  Sect.  196, 197,  &c^   But  of 

a  record  concerning  the  name  gf  the  person,  qualitie,  or  addition,  1?  ^  ^ 

no  estranger  shall  take  advantage,  because  he  shall  not  be  bouud  by  3  £^3!  ibfîs. 

it   But  no/a,  reader,  that  19  case  of  the  muliertie  firitnâ  facie  y  an  jit^pfst^th. 

estranger  shall  take  benefit  of  it,  &c.    But  yet  because  he  may  be  lie  «t^*  de 

a  mulier  by  the  ecclesiasticall  law,  and  a  bastard  by  the  common  sfnf'o^o'/^' 

law,  therefiare  against  such  a  certificate  pleaded,  the  adverse  partie  J'lJ^ 

may  alleage  the  speciall  matter,  and  confesse  the  certificate  of  the  is  K!4!i.ik 

bishop  according  to  the  ecclesiasticall  law,  and  alleage  further  the  ^  *• 
speciall  matter  according  to  the  common  law,  whereunto  the  adverse 
partie  must  answer  ;  and  so  are  the  books  that  treat  of  this  matter  to 
he  reconciled.  (1)    But  now  let  us  retuiiie  to  Littleton, 


l|jr£S  si  en  action  iewast  U  haron  T)  UT  if  in  llic  aatien  ot  vast  tlie 
wfJLfaU  dtfauU  a  U  graund  dis-  Jlj  husband  iftak«  d«fauU  to  the 
irem^  d  la  feme  pria  d*estre  receive  et  grand  distresse,  and  the  wife  pray  to 
9(nt  reeeicey  el  manstra  hien  tout  le  bee  received^  and  is  received,  shee 
matter^  et  cornent  el  est  en  son  remit-  may  well  shew  the  whole  matter,  and 
ter^  et  d  barrera  le  lessor  de  son  ac-  how  shee  is  in  her  remitter,  and 
tion^*&e.  shee  shall  harre  the  iea*sor  of  his 

action,  ke% 

"  "M"  ./f  feme  firia  (Testre  resceive  et  êoit  resceixte.^*  Receipt,  recefl-  (AnuiM-b.) 
M  À  tioy  commeth  ©f  the  Latine  verbe  rt'ci^icre^  so  called  because 
the  wife,  upon  the  default  of  her  husband,  is  received  as  a  ferae 
sole  alone,  without  her  husband,  to  defend  her  right;  and  it  is    J^^J^.  . 
also  called  defemio  juriss  and  in  this  case  the  wife  may  bee  re-  ''""^ 
ccivedby  the  [o]  sutute:  and  yet  [b]  ancient  authors  who  wrote  Cfllw.a.o.cs. 
before  the  statute,  doe  speake  of  a  kind  of  receit  at  the  common   ^r.  sSsl 

law.  KKMpllQllk. 


*  &c.  not  in  L.  atlfl  M.  nor  I^oh? 


(i)-See  note  1  to  page  245^  a. 


Lib.  3.    Cap.  12. 


QfRcmitic^. 


Sect.  669. 


law.  The  civilians  call  resceit,  admianonem  trrtii  firo  êuo  intcrew^ 
which  more  properly  is  resembled  to  the  receit  of  him  in  the  rever^ 
sion  or  remainder,  that  is  no  part  to  the  writ. 


fiAU  en  cluscun  cos  loufeme  est 
fy  receive  pur  iefatiU  son  oaron^  el 
P^dfra  et  avéra  mesme  Vadvantage 
en  plee  pledanî^  come  d  fuiêamtfeme 
solty  *  &c.  Ei  eammt  que  Patiente 
JUt  le  leas  a\  baron  et  a  sa  feme  per 
fait  enitni^  uncore  ceo  est  remitter  a 
la  feme.  Et  auxy^  cornait  que  Talte- 
nee  rendist  mesme  la  terre  albaron  et 
a  sa  feme  per  fine  pur  terme  de  lour 
Ti«8,  uncore  ceo  est  un  remitter  al 
feme^  pur  ceo  que  feme  covert  que 
prent  estate  perfine^  ne  serra  my  exa- 
mine per  les  justices,  f  &c. 


Sect.  669.  [353.  a.] 

FOR  in  every  ease  where  the  wife 
is  reeeived  tordefaultof  her  bns- 
band,  she  shall  plead  and  hare  the 
same  advantage  in  pleading,  as  shee 
vrere  a  woman  sole,  &e.  And  albeit 
that  the  alienee  made  the  lease  to  flie 
husband  and  wife  by  deed  indented, 
yet  this  is  a  remitter  to  the  wife. 
And  also,  albeit  the  alienee  render- 
eth  the  same  land  to  the  husband  and 
his  wife  by  line  for  terme  of  their 
lives,  yet  this  is  a  remitter  to  the 
wife,  because  a  feme  covert  which 
takes  an  estate  by  fine,  shall  not  be 
examined  by  the  Justices,  &c. 


17  Am.  17. 
99B.3.43L 
«S.S. 
Voocberm. 


(lOlUp.43.) 


THii.S7B]iB. 

inter  Owen  b 

Mornn*  Ro4. 

tTOflitenM 

mranuni. 

U3.fol.«. 

the  inaraiMtK  of 

Windmtn't 

eue.  TE. 3.04. 

UE.3. 

Voo€lierll9. 


**  fiOME  el  fuiimt  fttne  êoie,  eTc'*   In  this  Section  foarc  things 
\y  are  to  be  imdci*stood. 

First,  when  a  feme  covert  is  received,  that  she  shall  plead  as  if 
she  were  sole.  And  this  is  regularly  true,  yet  hddeth  not  in  all 
cases  ;  [c]  for  if  a  feme  covert  be  received  in  an  assise,-  and  plead  a 
record  and  faiie,  therefoix:  she  shall  not  be  adjudged  a  disseisor,  as 
shee  should  be  iJf  shce  were  sole,  &c.  So  if  a  feme  ca\'ert  onely 
levie  a  fine  cxecutorie,  and  a  scire  facias  is  brought  against  her 
and  her  husband,  if  shee  be  received  upon  the  default  of  her  hus- 
band, shee  shall  barre  the  conusee,  which  if  she  had  been  sde,  shee 
could  not  doe,  and  in  some  other  cases. 

Secondly,  that  though  the  estate  taken  backe  be  by  deed  indent- 
ed, yet  that  shall  not  hinder  the  remitter  in  case  of  a  feme  covert,  cr 
an  infant 

Thirdly,  that  though  it  be  by  fine  nut  render^  yet  that  shall  not 
hinder  the  remitter;  because  a  feme  covert  is  not  to  be  examined 
upon  any  fine,  but  when  shee  and  her  husband  passe  some  estate  or 
interest,  or  release  her  right  by  a  fine  of  the  lands  or  tenements. 

Fourthly,  if  the  husband  levie  a  fine  of  his  wife's  lands,  and  the 
conusee  grant  and  render  the  land  to  the  husband  and  wife,  althdigh 
the  wife  be  not  partie  to  the  originall,  nor  to  the  conusans,  and  there- 
fore she  ought  not  by  the  law  to  take  any  present  estate  but  by  way 
of  remainder  only  ;  yet  here  it  is  proved  by  Littleton^  that  the  grant 
and  render  </d'  facto  to  the  wife  in/irasenti  is  not  vdd  ;  foi'  then  it 
could  not  worke  a  remitter,  but  voidable  by  writ  of  error;  and  that 
avoidable  estate  doth  worke  a  remitter.  (I) 

*  6fc.  not  m  L.  and  M.  nor  Rob.        f      not  in  L.  and  M.  nor  Roh. 
(1)  [SeeKoteSOr.] 


Lib.  3. 


Of  Remitter, 


Sect.  670,  671. 


«*  ëerra  fny  examine  /ler  lea  juêticea^  istc"  The  ézaroination  <»  *• 
of  a  fierae  covert  ought  to  be  secret  ;  and  the  effect  is  to  examine  her, 
whether  shee  be  content  to  levie  a  fine  of  such  lands  (naming  them 
particularly  and  distinctly,  and  the  state  that  passeth  by  the  fine)  of 
her  owne  voluntary  free  will,  and  not  by  threats,  menaces,  or  any 
other  compulsorie  meanes. 


Sect.  670. 


ET  hie  nota,  que  quant  aseun  chose 
I  passera  de  la  feme  que  est  covert 

[353.  b.l*f 

-^sicomubaronetlafemefe" 

sont  un  conusance  dedroit  a  un  auter, 

&c  oufesoyent  un  grant  et  render  a 

un  anUr,  ou  rdessent  fer  fine  a  auter^ 

et  aie  de  similibus,  lou  le  droit  del 

feme  passeroit  del  feme  perforce  de 

mesme  le  fine;  en  touts  tidx  cases  la 

feme  serra  exavÊine  devaunt  que  la 

fine  soit  accept^  pur  ceo  que  tiels fines 

eanduderonttielsfemes  cowrts  a  touts 

jourSy  *  t?c.  Mes  lou  riens  est  move 

en  lefineforsque  tantsolement  que  le 

baron  et  la  feme  prdgnont  estate  per 

force  de  mesme  lefine^ceo  ne  coneluder 

la  feme  ;  per  ceo  que  en  tiel  cas  el 

jammes  ne  serra  my  examine^  f  &e. 


AND  here  note,  that  when  any 
thing  shall  pas6e  from  the  wife 
trhich  is  eovert  of  a  husband  by 
foree  of  a  fine  :  as  if  the  husband 
and  wife  make  conusance  of  right  to 
another,  &e.  or  make  a  grant  and 
render  to  another,  or  release  by  fine 
unto  another,  et  sic  de  similibusy 
where  the  right  of  the  wife  shall 
passe  from  the  wife  by  foree  of  the 
same  fine;  in  all  such  cases  the  wife 
shall  be  examined  before  that  the 
fine  be  taken,  because  that  such  fines 
shall  conclude  such  femes  cotcKs 
for  ever.  But  where  nothing  is 
moved  in  the  fine  but  onely  that  the 
husband  and  wife  doe  take  an  estate 
by  force  of  the  said  fine,  this  shall 
not  conclude  the  wife  ;  for  that  in 
such  case  she  shall  not  be  at  all  ex- 
amined, &c. 


\UAJ^Ta9Cun  chose  passera  de  la  feme  cover  \!fc.  fier  force 
*'  (Tun fine^  ^c.**  And  of  this  opinion  is  [rf]  Littleton  in  our 
bookes. 

*  Therefore  if  the  husband  and  wife  be  tenants  in  speciall  tayle, 
and  they  levie  a  fine  at  the  common  law,  and  after  the  husband  and 
wife  take  backe  an  estate  to  them  and  their  heires;  in  this  case  the 
estate  tayle  is  not  barred;  and  yet  against  a  fine  levied  by  her  selfe 
she  cannot  be  remitted,  because  thereupon  she  was  examined  :  but 
in  that  case  if  the  land  descend  to  her  issue,  he  shall  be  remitted.  (1). 


Cdllf  E.4.2S. 
S4  £.3.31. 
4S  B.3.0. 
3  H.  0. 4S. 
SOS.  3.  tit. 
Cni  in  riu  10. 
[•j  90  E.  3.  43. 
4ftE.  3.«. 


Sect.  671. 

JTEJH,  si  tenant  en  taile  disconti-     A  LSO,  if  tenant  in  taile  discon- 
fiiia  le  taile^  et  ad^  issue  file,  et   J\  tinue  the  taile,  and  hath  issue  a 
morustj  et  la  file  esteant  de  pleine  age  daughter,anddieth,  and  the  daughter 

prent  being 

*  &c.  not  in  L.  and  M.  nor  Rob.  i  iuue  not  in  L.  and  M.  nor  Boh. 

t  &c.  not  in  L.  and  M.  nor  Roh. 

'  (I)i;SeeNoteSOft] 
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Of  Remitten 


Sect.  d72* 


frent  haron,  et  U  digeanOnueefait  un 
réUas dtceo  al  haranet  a  sajemt  fur 
terme  At  lour  vieSy  ceo  est  un  remitter 
alfemej  dt  la  feme  est  eins  fer  force  de 
If  totlf ,  CBUsâ  qua  suprft. 


beine  of  full  age  taketh  hHsband,  and 
the  djseoDtinuee  make  a  release  of 
this  to  the  husband  and  vife  for 
terme  of  their  lives,  this  is  a  remitter 
to  the  wife,  and  the  wife  is  in  by 
force  of  the  taile,  causa  quà  st^frOj 
&c. 


"  17^^    /tfm^r  eateant  de  fUein  age  prent  baron^  ^c."  Here  it  ap- 
JOj  peareth,  that  her  full  age  when  she  tooke  baron  is  not  ma- 
terially but  her  coverture  at  the  taking  backe  of  the  estate.  And 
(AatoMtt.)  80  note  a  diversitie  betweene  a  remitter  and  a  discent  :  for  if  a  wo- 

man be  disseised,  and  being  of  ful  age  taketh  husband,  and  then 
the  disseisor  dieth  seised,  this  discent  shall  binde  the  wife,  albeit  she 
was  covert  when  the  discent  was  cast,  because  she  was  of  full  age 
when  she  tooke  husband,  as  appeareth  before  in  the  Chapter  of 
Discents.  But  albeit  the  wife  that  hath  an  ancient  right,  and  being 
of  full  age,  taketh  a  husband,  and  the  discontinuee  letteth  the  land 
to  the  husband  and  wife  for  their  lives,  this  is  a  remitter  to  the 
wife  ;  for  remitters  to  ancient  rights  are  favoured  in  law. 


Sect.  672, 


[354.  a.] 


JTEM^  si  terre  soit  done  a  le  baron 
et  a  safemey  aver  et  tener  a  eux  et 
a  les  heirs  de  lour  deux  corps  engen- 
dreSjCt  pms  le  baron  aUena  la  terre  en 
fuy  et  reprent  estate  a  luy  et  a  sa  feme 
pur  terme  de  lour  deux  vies;  en  cest 
COB  il  est  remitter  en  fait  a  û  baron  et 
a  safemty  maugre  le  baron.  Car  il 
ne  poit  estreun  remitter  en  cest  cas  a 
lajemcj  sinon  que  soU  un  remitter  a 
le  baron^  pur  ceo  que  le  baron  et  sa 
feme  sont  tout  un  mesme  person  en  lei/, 
eomait  que  le  baron  est  estoppe  de 
claymtr.  *  Et  pur  ceo^  ceo  est  un  re- 
mitter en  luy  enconter  son  alienation 
et  son  reprisel  demesne,  come  est  dit 
adevant  f  • 


ALSO^  if  hind  be  given  to  the 
huslmndand  to  his  wife,  to  have 
and  to  hold  to  tliem  and  to  the  heirs 
of  their  two  bodies  begotten,  and  af- 
ter the  husband  alien  the  land  in  fee, 
and  take  baeke  an  estate  to  him  and 
to  his  wife  for  terme  of  their  two 
lives;  in  this  ease  this  is  a  remitterin 
deed  to  the  husband  and<to  Ida  wife, 
manger  the  husband.  For  it  cannot 
be  a  remitterin  this  ease  to  the  wife, 
unlesse  it  be  a  remitter  to  the  hus- 
band, beeause  the  husband  and  wife 
are  all  one  same  person  in  law, 
though  the  husband  be  stopped  to 
claime  it.  And  therefore  this  is  a 
remitter  against  Iiis  owne  alienation 
and  reprisel,  as  is  said  before. 


(Hob.  US.) 


HERE  it  appeareth,  that  the  husband  against  his  owne  aliena- 
tion, if  he  had  taken  the  estate  to  him  alone,  could  not  have 
becne  remitted.  But  when  the  estate  is  made  to  the  husband  and 
wife,  albeit  they  be  but  one  person  in  law,  and  no  moiUes  betweene 
them;  yet  for  that  the  wife  cannot  be  remitted  in  this  case,  unlesse 
the  husband  be  remitted  also,  and  for  that  remitters,  as  hath  beene 
often  said,  are  favoured  in  law,  because  thereby  the  more  antient  ^ 

and 


*  Et  fiur  ceo  not  In  U  ftnd  M.  nor  Roh. 


t      added  L.  and  M.  and  Roh. 


lib.  3. 


Of  Remittér. 


Sect.  673. 


and  better  rights  are  restored  agidne  ;  therefore  in  this  case,  in 
judgement  cî  law,  both  husband  and  wife  are  remitted  ;  which  is 
worthy  of  great  observation. 


Sect. 

ITEJ^Iy  si  terre  soU  done  a  un  feme 
en  taiky  U  remainder  awn  auter  en 
tayle^  le  remainier  a  le  tierce  en  tayle, 
le  remainder  al  quart  en  fee^  et  la 
feme  prent  haron^  et  le  baron  diseon- 
tiaua  la  terre  en  fee;  per  eel  diseanti- 
nuance  touts  Us  remainders  sont  dis- 
eoniinues.  Car sila feme deviast  sans 
issue^  ceux  en  le  remainder  n* avèrent 
Qsem  remédie  forsque  de  suer  lour 
roe  J  u  -I  hrirfes  de  formedon  en  le 
L  •  J  remainder^  quant  il  avient 
a  lour  temps*.  Mes  si  après  Uel  dis- 
continuaneCy  estate  soitfaita  leharon 
et  safemepur  terme  de  lour  deux  viesy 
ou  pur  terme  d^ auter  Tie,  ou  auter 
estate,  &c.  pur  ceo  que  ceo  est  un  re- 
mtter  al/eme,  ceo  est  f  auxy  un  re- 
mitter a  touts  ceux  en  le  remainder. 
Oar  après  ceo  que  la  feme  que  est  en 
son  remitter  morust  sans  issuCy  ceux 
en  le  remainder  payent  enter,  &c.  sans 
ascun  action  suer  y  &c.  En  mesme  le 
maner  est  de  ceux  que  ount  la  rever- 
sion après  tiels  tailes  ^. 


673. 

ALSO,  if  land  be  given  to  a  wo« 
man  in  taile,  the  remainder  to 
another  in  taile  the  remainder  to  the 
third  in  taile,  the  remainder  to  the 
fourth  in  fee,  and  the  woman  taketh 
husband,  and  the  husband  disconti- 
nue the  land  in  fee  ;  by  this  discon- 
tinuance all  the  remainders  are  dis- 
continued. For  if  the  wife  die  with- 
outissue,they  in  the  remainder  shall 
not  have  any  remédie  but  to  sue 
their  writs  of  formedon  in  the  re- 
mainder, when  it  comes  to  their 
tûnes»  But  if  after  such  disconti- 
nuance, an  estate  be  made  to  the 
husband  and  wife  for  terme  of  their 
two  lives,  or  for  terme  of  another 
man's  life,  or  other  estate^  &c.  fbr 
that  this  is  a  remitter  to  flie  wife, 
this  is  also  a  remitter  to  all  them  in 
the  remainder.  For  after  that  the 
wife  wldch  is  in  her  remitter  be 
dead  without  issue,  they  in  the  re- 
mainder may  enter,  &c.  without  any 
action  suing,  &c.  In  the  same  man- 
neris  it  of  those  which  have  the 
reversion  after  such  entaUes. 


XITTLETOjV  having  spoken  of  remitters  to  the  issue  in  teilc,  J}  f^'^J' 
who  is  privie  in  bloud,  and  to  the  wife,  who  is  privie  in  per-  36  Ass.  p!  4. 
son,  now  he  speaketh  of  remitters  to  them  in  reversion  or  remainder 
expectant,  upon  an  estate  taile,  who  are  privie  in  estate.  And  this 
case  proveth  that  the  wife  is  remitted  presently  ;  for  the  equitie  of 
the  law  requireth,  that  as  the  discontinuance  c£  the  estate  in  taile 
is  a  discontinuance  of  the  reveridoa  or  remainder  ;  so,  that  the  re- 
mitter to  the  estate  in  taile  should  be  a  remitter  to  them  in  the 
reversion  or  remainder. 

Tenant  for  life  the  remainder  to  jî,  in  taile,  the  remainder  to  B,    44  AM.^  if. 
in  fee,  tenant  for  life  is  disseised,  a  coUaterall  ancestor  of  ./f.  re-  ^J^y'^j^ 
leaseth  with  warrantie  and  dieth,  whereby  the  estate  taile  is  barred  ;   431.  s.  cn.  ub, 
the  tenant  for  life,  re-entrcth,  the  disseisor  hath  an  estate  in  fee  simple 

determinable 


•  ^c.lddcd  L.  and  and  Roh. 
t  <ii4xy  not  in  L.  and  M.  nor  Holu 


i  ^c.  added  li.  and  M.  and  Roh. 
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deteminable  upon  the  estate  tailc,  and  the  remainder  of  b 
revolted  in  him  ;  and  so  note  in  this  case  the  estate  Cor  life  and  the 
remainder  in  fee  are  revested  and  remitted,  and  an  estate  of  inhe- 
ritance left  in  the  disseisor.  If  a  fine  be  levied  sur  grant  et  render 
to  one  for  life  or  in  taile,  the  i*emainder  in  fee,  if  tenant  far  life,  or 
in  taile,  execute  the  estate  for  life  or  in  taile,  this  is  an  execution  of 
the  remainder. 

mPL  Con^  A  gift  in  taile  is  made  to  B.  the  remainder  to  C.  in  fee,  dis- 

5M^,«i  ^99%  Gootinueth  and  taketh  backe  an  estate  in  taile,  the  remainder  in  fee 
SJ^^tSÊ!*'*'     ^  ^ deed  inrollçd  ;  tenant  in  taik  dieth,  hi^  issue  is  re- 

tteiSAt*  mitted,  and  coasequently  the  i^mainder,  as  XtV//^ here  saith  ; 

St^riiS  St.  ^  diversity  is  [a]  betweene  an  act  in  law,  for  tliat  may  devest 

T  ^spmSL  estate  out  of  the  king,  and  a  tortious  act,  or  entry,  or  a  fadse  and 

32iM?BUP,  ^  femed  recovery  against  tenant  for  life  or  in  taile,  which  shall  never 
^  devest  any  estate,  remainder,  or  reversion  out  of  the  king.  But 

eMT,  lib.  2.53.  a  recovery  by  good  title  against  tenant  for  life,  or  in  taile,  where 
AMefeRor,6i.  remainder  is  to  the  king  by  defeasible  title,  shall  devest  the 

S1E.S.7.  '        remainder  out  of  the  king,  and  restore  and  remit  the  right 
owners.  (1) 


Sect.  674,  675. 


r^EMy  si  home  lessa  ten  meojse  a 
un  feme  pur  terme  de  sa  vie^  sa- 
vant le  reversion  al  kssour^  etpmstm 
fmst  un  feint  et  faux  action  envers 
lafemfiy  et  recoverast  le  mease  envers 
luy  per  default  y  issint^  qw  lafemepmt 
aver  envers  luy  un  quod  ei  c(efor»eat, 
S0lonque  k  statute  de  Westm*  2.  ore 
U  reversion  le  lessor  est  discontinue^ 
issinlJ^  Û  ne  poil  aver  ascun  wstion 
de  wast.  Mes  en  cest  case  si  la  feme 
prent  barouy  et  celuy  yue  recoverast 
kssa  le  mease  al  baron  ti  a  sa  feme 
pur  terme  de  Umr  deux  vies^  la  feme 
est  eins  en  son  remitter  per  force  dd 
primtr  lease. 


ALSO,  if  a  man  let  a  house  to  a 
\¥oinaii  for  terme  of  her  life, 
saving  the  reversiop  to  the  lessor, 
and  after  ope  sue  a  feyned  and  false 
action  against  the  uroinaPt  and  re- 
eoTereth  the  house  against  herb^ 
de&ult,  so  as  the  woman  may  hare 
against  him  a  quod  ei  deforceatj  ac- 
eording  to  the  stajtiUe  of  Westm.  2. 
now  the  reversion  of  the  lessor  is  dis- 
eontinued,  so  that  he  cannot  have 
any  aetion  of  waste.  But  in  this  ease 
if  the  woman  take  husband,  and  he 
which  reeovereth  let  the  bouse  to  the 
husband  and  his  wife  for  terme  of 
their  two  lives,  the  wife  is  in  her  re- 
mitter by  force  of  the  fir^t  lease. 


Sect  675. 


J^Tsile  baronet  lafemefjmt  wast^ 


AND  if  the  hudbaad  and  wife 
make  waste,  the  first  lessor  shall 
treoe  de  wast,  pur  ceo  que  entant  que  have  a  writ  of  wast  against  them,  for 

la'  that 


(1)  [See  Note  309.] 
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la  feme  est  en  son  remitter^  U  est  re-  that  inasmuch  as  the  wife  is  in  hep 
mise  a  son  reversion.  Mes  semble  en  remittep,  he  is  pemitted  to  his  révér- 
ée^ eas,  si  eeiuy  que  reeoverast  per  U  sion.  But  it  seemeth  in  this  ease,  if 
faux  action^  voîk  porter  auter  brief e  hee  that  peeovepeth  by  the  false 
de  wast  envers  le  baron  et  safeme^  le  action,  will  bring  anothep  writ  of 
haron  n'ad  avter  remedy  envers  luy^  waste  against  the  husband  and  his 
mes  de  faire  dtfautt  a  la  graund  wife,  the  husband  hath  no  othep  pe- 
iUstres,  &c.  et  causer  la  feme  d'estre  medio  against  him,  but  to  make  de- 
receive^  et  de  pleder  eel  matter  envers  fault  to  the  gpand  distpesse,  &c.  and 
le  BeemA  lessor^  et  monstrer  cornent  cause  the  wife  to  be  peceived,  and  to 
Vaetionper  queil  recoverastfuitfœux  plead  tliis  mattep  against  the  second 
afdwt  en  lëyj  &c.  tssint  le  feme  pott  lessop,  and  shew  how  the  action 
*  luy  barrer^  f9c  whereby  hee  recovered  was  false  and 

fàined  in  law,  &c.  so  the  wife  may 

bap  him. 

**  TfTf^^^'^^^f^^  action"'!.  Jciio  Jictaet  faha^  but  hereof 
XT  Littleton  speaketh  himselfe  in  this  Chapter.  ii^/m.) 

Çttorf  ei  dtforceat^*  is  a  writ  that  is  given  by  [c]  statute  to  any  C0W.«.  eap.4. 

tenant  for  lîfeor  in  tayle  upon  a  recovery  by  default  against  them  CAat.S3i.b.) 
pACC   fli^*  tir£cifie^9iXkdi  lyeth  against  the  recoveror  and  his  heires, 

L  J  in  which  case  the  particular  tenant  was  without  remédie  Brmcton  lib.  4. 

at  the  common  law,  because  hee  could  not  have  a  writ  of  right  And  J^a^&ul't 
it  is  called  a  quod  et  deforceat^  for  that  they  are  part  of  the  words 

of  that  writ,  VIZ.  Pr^tcific  A.,  yuodf  ts^ r.  Tcddat  H.  unuTn  Tntêiutgiuni^  F.  n.  b.  155. 
tffc.  quod  clamat  esse  jus  ct  maritagium  iuum,  et  quod  idem  A,  et 

injustè  defotceat,  Cr(».Car.  its.  444.) 

•«  Reeoverast^  l^c.  per  default There  hath  beene  a  question  in   ^*  ^'  ^ 
oar  bookes  upon  these  words  (by  default)  :  as  for  example,  whe- 
ther a  recoverie  had  by  default  in  an  action  of  waste  against  tenant 
in  dower,  or  by  the  courtesies  a  quod  ei  defoTceat  lyeth  by  the  said 
statute.    And  divers  hold  opinion,  that  iii  that  case  no  quod  ei  de-  ^' 
foTceat  lieth,  for  that  judgement  is  not  given  by  default  ;  for  not- 
withstanding the  default,  there  goeth  out  a  writ  to  enquire  de  vasto 
yactOf  et  quod  vastum  firadictum  A.  C  le  defendant  J  fecit  ;  so  as  the 
defendant  may  give  evidence,  and  the  jurors  may  finde  for  the  de- 
fendant,, that  no  waste  was  done:  as  in  the  assise  albeit  it  bee 
awarded  by  default,  yet  may  the  tenant  give  evidence,  and  the  re- 
cognitors of  the  assise  may  finde  for  the  tenant  ;  and  therefore  in 
those  cases,  the  defendant  or  tenant  non  amittit  fier  défait am^  as 
the  statute  and  Littleton  speaketh,  and  they  cite  1\  JV*.  B,  in  the    f.  N.B.ibL 
pobtO)  "'"^ 

Secondly,  they  hold  that  a  quod  ei  deforceat  lieth  where  the  tenant   s  R.  4.  s. 
can  have  no  remédie  by  attaint;  but  in  this  case  (say  they)  an  Vi^zlT^ 
attaint  doth  lie. 

{- 1  ^     Thirdly,  they  hold,  that  in  an  action  of  waste  although   (s  B^*u.} 
bo*  D»J         brought  against  a  tenant  in  dower,  or  tenant  by  the 
ourtesie  that  have  a  freehold,  yet  the  dammages  are  the  prin- 
ipatt  ;  for  they  were  recoverable  against  tenant  in  dower  and  by 
lie  coitrtesîe  by  the  common  law   and  the  statute  of  Gloceater  gave 

the 

*  %  not  in  I«.  and  M.  nor  Roh. 
(1)  fSee  Kote  ÔlOJ 
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the  place  wasted  but  te  a  pcultie,  so  as  ^  astare  cf  tbc 
„fig^^^)       (say  they)  remainetfa  still  to  bee  pmnnall,  far  tfiat  the  dammagea  are 
^ S4S.  tb?.       the  principall :  [d]  and  in  proofe  hereof  they  cite  dirers  antborities 
^  iutLê-        ia  Iaw.   And  if  two  brii^ an  action  of  waste,  die  release  o£  one  of 
them  is  a  good  barre  against  the  other»  [e]  and  so  reaotred  by  the 
S^B.^^^'       whole  coart;  whkh  proreth  (say  they)  that  the  da  minages  are  the 
principal!:  far  if  the  land  were  the  priM^iian,  the  releaae  of  one  of 
them  should  not  barre  the  other,  no  mote  than  in  an  aasise,  a  writ  of 
ward,  an  ejtcHone  faring^  &c. 

Lastly,  they  say,  that  in  actions  where  dammages  arc  to  be  reco- 
vered, aad  the  land  is  the  principall,  the  demandant  never  caouBieth 
to  dammages,  and  yet  shall  recover  them  :  bat  in  an  acitkncf  waste 
the  plaimille  coontethtohis  dammage  ;  and  if  the  dammagea  be  the 
principall,  then  deerely  no  quod  ei  dtfarcemShtÙL 

Others  doe  hold  the  contrarie:  aad  as  to  the  first  they  say,  that 
albeit  that  in  the  writ  of  waste,  judgement  b  not  only  given  upon  the 
de&ult,  yet  the  defoult  is  the  principall,  and  the  cause  o£  awarding 
of  the  writ  to  enquire  of  the  waste  as  an  incident  therennto:  and 
the  law  alwaycs  hath  respect  to  the  first  and  principall  cause  ;  aad 
(•]  i7%i3. 5f.  therefore  upon  such  a  recoverie  a  writ  of  deceit  lieth  ;  and  that 
F  i^m.M;Bi.  ^       where  the  recoverie  is  by  de£snlt.    So  in  an 

UB.4u^  action  of  waste  against  the  husband  and  wife, iqxn  the  de&olt  of  the 

ShttiLfa  husband,  the  wife  shal  be  received  ;  and  yet  the  statute  there  speak- 


W.Sb  t^x         cth  also,  fier  dtfalîam.   So  upon  such  a  recoverie  m  waste 
W^t^M^^^        the  baron  and  feme  by  default,  the  wife  shall  have  a  cui  in  vita  by 
s£.^ia.  the  sUtute  ;  and  it  speaketh  where  the  recoverie  is  fier  drfmltaau 

And  albeit  the  defendant  may  give  in  evidence,  if  he  knoweth  it  ; 
yet  when  he  makes  default,  the  law  presumeth  he  knoweth  not  of 
it,  and  it  may  be  that  he  in  truth  knew  not  of  it  ;  and  therefore  it  is 
reason,  that  seeing  the  statute,  that  is  a  beneficiall  statute,  hath 
41  feis!  t.ib  given  it  him,  that  he  be  admitted  to  his  quod  ei  dejorceai^  in  which 
«/nî'if ft.  ^®  ^  trveà.   And  so  it  is  of  a  recoverie 

44r^  s.4t.  by  default  in  an  assise  ;  albeit  the  recognitors  of  the  asase  give  a 

£rj^  4  pSidL      verdict,  a  quod  ei  deforeeat  lieth.   And  all  this  as  to  this  point  was 
BL  iuc  resolved  by  the  whole  court  of  oommon  pleas  ;  and  so  the  doubt  in 

^^u^m  41  3.  8.  wen  resolved.  JVbra,  if  tenant  for  life  make  default 
JJJ^^g^  after  default,  and  he  in  the  reversion  Is  received  and  plead  to  issue, 
«no  a  wii.  and  it  is  found  by  verdict  for  the  demandant,  the  default  and  the 
'SS^SitSaL  ve^îct  are  causes  of  the  judgement  ;  and  yet  the  tenant  shall  have 
Jçrt.  ElîR  SU')     a  quod  et  deforeeat. 

As  to  the  second  objection,  that  the  defendant  may  have  an  at* 
taint.   First  it  was  utterly  denied,  of  the  other  part,        that  an 
$!jBjt?^»fa.      attaint  did  lie  in  this  case  ;  for  though  it  be  taken  by  the  oath  of 
twelve  men,  yet  it  is  but  an  enquest  dT  office,  whereupon  no  attsunt 
48  &  9. 19.         did  lye  on  either  partie,  as  upon  an  enquirie  of  collusion,  although  it 
33 ^  jurie,  nor  upon  a  verdict  of  quale  jua.   Secondly,  ad- 

MB.«^i«'  ■        mitting  that  an  attaint  did  lie  in  that  case,  yet  it  foUoweth  not  er 
uyit  E>^»^'         contquentiy  that  a  quod  ei  deforeeat  did  not  lie  :  [f]  for  if  an  assise 
M  at  it         ^  taken  by  default,  a  quod  ei  deforeeat  doth  lie;  and  yet  the  pr-^ 
^Bk't.  tT         may  have  an  attaint  ;  for  this  is  no  enquest  of  office,  but  a  re«  g- 
nition  by  the  recognitors  of  an  assise,  who  were  returned  the  '  "st 
day,  and  not  returned  upon  the  awarding  of  the  asâse  by  def  It. 
.tnd  as  te  \Èt  second  df)jectionv  of  this  opinion  was  the  wlnife  o  irt 


I 


dfRcmittBT. 


la  Edward  Elmer^ê  case  above  mentioned.  As  to  the  third  dbjec- 
tioD*  diat  the  dammages  should  bee  the  principal!,  because  they 
were  at  the  common  law  ;  that  is  an  argument  (say  the  other  side) 
that  they  are  more  antient»  but  not  that  they  are  more  principal]  ; 
and  treble  dammages  were  not  at  the  common  law  (for  the  com- 
moa  law  never  giveth  more  dammage  than  the  losse  amounteth 
onto),  but  are  given  by  the  statute  of  Gloceater  ;  but  the  place 
wasted  is  worthier  being  in  the  realtie,  than  dammages  that  be  in 
the  personaltie  :  Et  omne  maju9  dignum  trahit  ad  se  minua^  dignum^ 
çuamviê  minus  dignum  sit  antiguiuë  €$  à  digniori  debet  Jitri  denomi" 
natio.  And  it  is  confessed,  that  in  an  action  of  waste  against  tenant 
for  life,  or  for  yeares,  the  place  wasted  is  the  priacipall,  because 
the  statute  of  Glocester  àolùk  give  the  place  wasted  and  treble  dam- 
mages at  one  time  ;  for  no  prohibition  or  action  of  waste  lay  against 
them  at  the  common  law  ^  and  in  an  action  of  waste,  if  the  de* 

-  fendant  confesse  the  action,  the  plaintifife  may  have  judgement  for 
the  place  wastèd»  and  release  the  dammages  ;  which  proveth  (and 
ao  EUzherbert  coUecteth)  that  the  dammages  are  not  the  prind- 
pall  :  for  a  man  shall  never  release  the  principaU  and  have  judge- 
ment of  the  accessorie  :  and  an  action  of  waste  against  tenant  for 
life  is  as  reall  as  an  action  agamst  tenant  in  dower.  And  as  to 
the  case  of  9  JET.  5«  cited  on  the  other  side,  it  was  answered,  that 
it  was  an  action  in  the  tenuity  which  is  only  in  the  personaltie,  and 
then  the  release  of  the  one  doth  bar  both;  neither  could  summons 
and  severance  lie  in  that  case  ;  [A]  but  in  an  action  of  waste  (in  the 
tenet)^  either  agunst  tenant  for  life  or  for  years,  the  release  of 
the  one  doth  not  barre  the  other  ;  and  in  both  those  cases  summons 
and  severance  doth  lie  :  and  this  point  was  also  resolved  accord- 
mgly  in  EdvHtrd  Mlmer^a  case.  But  when  these  three  points  were 
resolved  by  the  court  for  the  demandant,  then  the  councell  of  the 

Vnc/t       1  ^^^^  moved  in  arrest  of  judgement  another  point,  viz. 

[p90m  a.  J  judgement  was  given  upon  a  nihil  dicit^  which  is 

alwayes  after  appearance,  and  not  fier  de/aitams  and  Uiereupon 
judgement  was  stayed..  (1) 

Bat  to  retume  to  Littleton.   Here  he  openeth  a  secret  of  law  ; 
for  the  cause  of  this  remitter  is,  for  that  the  tenant  f(X  life  in 

;  this  case  might  have  a  guod  ei  deforceat^  for  so  Littleton  saith  : 
itmni  que  U  pxnt  aver  çuod  H  de/orceat  :  Now  it  appeareth  by  our 
bookes,  that  the  tenant  for  life  at  the  comme»  law  was  remedi- 
lesse,  because  he  could  not  have  (as  hath  been  sayd)  a  writ  of  right; 
and  consequently  the  feme  covert  in  thb  case  could  not  bee  remitted 
by  the  taking  of  an  estate  to  her  husband  and  her,  because  her  right 
was  remedilesse,  and  could  have  no  action.  But  when  an  act  of  par- 
liament  or  a  custome  doth  alter  the  reason  and  cause  thereof,  thereby 
the  common  law  it  selfe  is  altered,  if  the  act  of  parliament  and  cus- 
tome be  pursued  ;  for  Alteratâ  cauaâ  et  ratione  legiê,  alteratur  et 
fex»  et  eeamnte  causé  aeu  ratione  legia  cessât  et  lex  :  as  in  this  case 
the  statute  àEfV.fL  giving  remédie  to  this  feme  tenant  for  life,  in  this 
it  .o4yeth  her  abUitie  to  bee  remitteii,  because  her  right  is  not  now 
re;  Milesse,  but  shee  hath  an  action  to  recover  it 

i  Littleton  warily  putteth  his  case>  that  the  recoverie  was  had 
ag  It  the  feme  while  she  was  sole  ;  for  there  was  a  time  when  it 
wi  a  question,  whether  a  recoverie  beeing;  had  by  defeult  agaiast 
Hi,  ««H«kgj|(|  And  -^e,  (the  wife  being  tenant  for  life)  the  said 

statute 
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•       «tatote  fare  a        eid^/jrctai  to  tke  hinbaad  aad  i 

fUtute  gave  k  açaxnst  tenant  m  datwer  aad  teaaat  ior  fife,  êcc  aad 
berc  tbe  huU/a-jd  b  out  tenant  ibr  lifè,  but  tâaeà  m  the  ng^  oC  fail 
wife,  aod  thcixffyrt  out  of  the  ttatnte  :  and  of  tlis  i^iuiy  is  oie 
r^4C3.».       [y]  boofce  ;bttt  f  ApUm jurU  mmntnijwra,  et  parkmdi0amiUfU£ 
iu^it  ui.  concordant  J  tbe  conirane  hath  becoe  adjodged,  aad  »  that  pant 

êiiLué.  If  now  in  peace  :  and  tbe  like  in  case  of  receit  for  him  in  letciikiL 

ê  i'uêl'^  ^  Bot  if  tbe  biuband  aad  wife  hot  by  defiuilt,  and  the  horiiaad  fie, 
r^.ViM^  C*      ^  *  9'**^  ^  defurceot  ffatSLcmtH  -viid  m  pven 

u  iL  fl.  a.  to  her  in  that  caae  by  a  former  statute,  via.  0^  2.  ci^  3.  These 
ff'lLVil  things  are  worthy  of  doe  obsenrataoa,  aad  points  of  rxcellfat  leaia- 

iojç  ;  and  LittUion  hi  our  bookes  ipeakesof  aacther  kiade  of  ^ancf  ct 
defvrceat  at  tbe  common  law,  opon  a  disseim,  wldch  you  mfty  read. 
But  now  let  os  heatc  him  in  his  booke. 
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44  K.  3. 14,  If. 

w,  V.  a*  M. 
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*'  Z.r  rev cr don  est  diêcontimte^  Utini  que  U  ne  fioit  aver  action  de 
**  wantc**  Here  it  appeareth,  that  when  the  re^-ersoo  b  derested, 
the  lessor  cannot  have  an  action  of  waste,  because  the  writ  is,  that 
the  lessee  did  waste  a^f  exharedationem  of  the  lessor,  and  that  inhe- 
ritance must  continue  at  the  time  of  the  action  brougfit.  And  it  is 
to  bee  observed,  that  in  an  action  of  waste  brought  by  the  lessor 
against  the  lessee,  the  lessee  in  respect  of  the  privide  cannot  plead 
generally,  nVn4  en  le  rcveriion^xiz.  [fi]  that  the  lessor  hath  not^ç 
in  the  reversion,  but  he  most  shew  how  and  by  what  means  the  rever- 
sion is  de\'cstcd  out  of  him  ;  and  this  hddeth  (as  hath  been  said) 
bctweene  the  lessor  and  the  lessee  :  but  if  the  grantee  of  a  rever- 
sion bringeth  an  action  of  waste,  the  lessee  may  plead  generaDj, 
that  he  hath  nothhig  in  the  reversion.  And  yet  in  some  ^ciaU 
cases  an  action  of  waste  shall  lie,  albeit  the  lessor  had  nothing  in  the 
reversion  at  the  time  of  the  waste  done.  As  if  tenant  for  Hfe  make 
a  feoffbient  in  fee  upon  condition,  and  waste  is  done,  and  after  the 
lessee  re-enter  for  the  condition  broken  ;  in  this  case  the  lessor  shall 
have  an  action  of  waste.  And  so  if  a  bishop  make  a  lease  for  life 
or  ycarcs,  and  the  bishop  die,  the  lessee,  the  see  bemg  void,  doth 
waste,  the  successor  shall  have  an  action  of  waste.  So  if  lessee  for 
life  be  disseised,  and  waste  is  done,  the  lessee  re> enter,  an  action  of 
waste  shall  be  maintained  against  the  lessee  ;  and  so  in  like  cases  : 
and  yet  in  none  of  these  cases  the  plaintiflTe  in  the  action  of  waste 
had  any  thing  in  the  reversion  at  the  time  of  the  waste  made  ;  bat 
these  espcciall  cases  have  their  Eeverall  and  especiall  reasons,  as  the 
learned  reader  will  easily  finde  out. 

Here  note,  that  albeit  the  action  be  false  and  feigned,  yet  is  the 
recovcrie  so  much  respected  in  law,  as  it  worketh  a  discontinuance, 
[i]  But  if  tenant  for  Hfe  suiier  a  common  recovcrie,  or  any  other 
recoverie  by  covine  and  consent  betweenc  the  tenant  for  life  and 
the  rccoveror,  this  is  a  forfeiture  of  his  estate,  and  he  in  the  rever- 
sion may  presently  enter  for  the  forfeiture.  Since  our  author 
wrote,  the  statute  di  14  EL  cafi,  8.  hath  beene  made  concerning  this 
■•  'matter,  which  is  to  be  considered,  [4r]  and  hath  beene  well  coostn— ^ 
and  expounded,  and  needs  not  here  to  be  repeated. 

And  it  is  to  be  observed,  that  although  the  discontinuance  gr 
cth  by  matter  of  record,  yet  the  remitter  may  be  wrought  by  mai 
îa  ju^  :  and  of  the  re^ue  of  these  two  SecUons  sufficient  h 
beene  said  before. 
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JT£Jlf,  si  le  baron  diseontinua  U 
terre  de  sa  feme^  et  fuis  reprist 
f!staJte  a  luy  et  a  sa  feme^  et  al  tierce 
ftrson  pur  terme  de  tour  vieSy  ou  en 
fet,  eeo  *  n^est  un  remitter  a  la  feme, 
forsque  quant  a  la  moity  ;  et  pur 
Pauter  moity  el  eovient  après  la  mort 
senbaron  de  sutr  un  briefe  de eui  in 
Titsut 


(3  Init  343.  F.  N.  B.  IM.  a.) 

ALSO,  if  the  husband  disconti- 
nue the  laud  of  his  vife,  and 
after  taketh  backe  an  estate  to  him 
and  to  his  wife,  and  to  a  third  per- 
son for  terme  of  their  lives,  or  in  fee, 
this  is  no  remitter  to  the  wife,  but 
as  to  the  moitié  ;  and  for  the  other 
moitié  shee  must  after  the  death  of 
her  husband  sue  a  writ  of  etii  in  vita. 


^EO  tCent  remitter  foraquc  quant  al  moitié,  b'c."  Albeit  there  f 


'  is  authoritie  in  our  bookes  to  the  contrarie,  yet  the  law  is    43  am.  s. 
taken  as  Littleton  here  hcldeth  it,  and  as  before  it  appeareth  in  the  *  ^ 
like  case  in  this  Chapter,  and  for  the  reason  therein  expressed. 


Sect. 

J TEM,  91  le  baron  discontinue  la 
terme  sa  feme,  et  ala  ouster  le  mere, 
et  le  discontinuee  lessa  mesme  la  terre 
al  feme  pur  terme  de  sa  vie,  et  livera 
hy  seisin  ;  etpuis  le  baron  revyent,et 
agreea  a  cAUveriede  seisin,ceo  est  un 
remitter  a  la  feme;  et  uncore  si  la  feme 
fuissoit  soU  al  temps  de  le  leas  fait  a 
luy,  eeo  ne  serrait  a  liiy  un  remitter. 
Mes  entant  que  et  fuit  covert  de  baron 
al  temps  de  la  leas,  et  de  le  Ivoerie  de 
seisin  fait  a  hty,  cornent  que  el  prist 
sokmait  le  liverie  de  seisin,  ceo  fuit 
un  remitter  a  luy,  pur  ceo  que  feme 
covert  serra  adjudge  sicome  enfant 
ieins  age  en  tiel  cas,  &e.  Quœre  en 
eest  cas  si  le  baron  quant  il  revient, 
vail  disagree  a  le  leas  et  livery  de 
sdrinfait  a  son  feme  en  son  absence, 
9i\eeo  oustera  son  feme  de  son  re- 
mitter, I!  ou  nemy,  &c. 


.^ett,  !«.  and  M.  and  Roh. 
added  L.  and  M.  ànd  Roh. 
L.  and  M.  and  Roh. 


ALSO,  if  the  husband  disconti- 
nue the  land  of  his  wife,  and 
goeth  beyond  sea,  and  the  disconti- 
nuee let  the  same  land  to  the  wife  for 
terme  of  her  life,  and  deliver  to  her 
seisin  ;  and  after  the  husband  com- 
meth  baeke,  and  agreeth  to  this 
liverie  of  seisin,  this  is  a  remitter  to 
the  wife  :  and  yet  if  the  wife  had 
beene  sole  at  the  time  of  the  lease 
made  to  her,  this  should  not  be  to 
her  a  remitter.  But  inasmuch  as 
she  was  covert  baron  at  the  time  of 
the  lease,  and  liverie  of  seisin  made 
unto  her,  albeit  shee  taketh  only  the 
liverie  of  seisin^  this  was  a  remitter 
to  her  beeause  a  feme  covert  shall 
be  adjudged  as  an  infant  within *age 
in  such  a  case,  &c.  ^ucere  in  this 
case  if  the  husband  when  hee  comes 
backe,  will  disagree  to  the  lease  and 
livery  of  seisin  made  to  his  wife  in 
his  absence,  if  this  shall  ouste  his 
wife  of  hcPremitter,  or  not,  &c. 

44  ET 

I  OU  nemjf^  &c.  not  in  L.  and  M.  nor  Roh. 
nor  MSS. 


Lib.  3.   Car*  12.  Of  Remitter.  6e^67L 


iikT.  mIw  JC/etUte  ii  in  the  fieme  corert  preMdf  bf  Ac  fimie  bcioie 


aaf  agrecncat  bf  the  hoilMiid  ;  and  «f  thb  cpioMii  it  Xi<lfr«Mi  is 


V^^^y^        ^  JÊ^Tfimiê  U  harm  revient,  et  agrftm^f^cT  lalhbcueAe 

CtteLMft.)  ^  ott#/^     mm."   If  hce  had  bccae  within  the  Evalmc, 

it  doth  not  alter  the  case. 

Qu£rt  en  ccêt  ease  tile  baron,  i^V.**  Here  is  a  qnesdon  momi 
bf  IMtletom,  whether  the  disagreement  of  the  hnthamd  shaO  onste 
the  wife  of  her  renitter.  And  it  scemeth  that  the  disagreement 
shall  not  devest  the  remitter. 

Pint,  becanse  the  state  made  to  the  wife  wliich  wraoglit  ^  re- 
mitter is  bsmihrd  and  wholly  defeated,  and  therefere  no  disagree- 
ment of  the  hnrfwind  can  devest  the  state  gained  by  the  lease,  whkh 
by  the  remitter  was  devested  before. 

Secondly,  for  that  the  law  havii^  once  restored  her  antient  and 
better  rif^t,  will  not  sofier  the  disagreement  of  the  husband  to  derest 
it  out  of  her,  and  to  revive  the  discontinmuice,  and  revest  rac'y  n 
the  wrongfoll  estate  in  the  discontinuee.  a*J 

Tliirdly,  for  tliat  remitters  tending  to  the  advancement  of  ancient 
lights  are  favoured  in  law. 
inti'  tLi  is  for  the  same  causes,  if  the  wife  snrvive  her  hnritaad, 

die  cannot  claimc  in  by  the  purchase  made  during  the  coverture  ; 
but  the  law  adjudgeth  her  in  her  better  right.  But  if  both  estates 
IS  ObBiciw  tn.  be  waiveable,  there  albeit  tlie  wife  firimâ  facie  is  remitted  ;  yet  after 
the  decease  of  her  husband  she  may  elect  which  of  the  estates  she 
wilL  As  if  lands  be  given  to  the  husband  and  wife,  and  their 
heires,  the  husband  make  a  feoffment  in  fee,  the  feolfee  giveth  the 
land  to  the  husband  and  wife  and  the  heires  of  their  two  bodies, 
A  Rc^  sr.  the  husband  dieth  ;  in  this  case  the  wife  may  elect  which  of  the 

s&?s  aJu  esutes  shee  will  ;  for  both  esutes  are  waivable,  and  her  time  of 
Aht,  4ti,4ti.  election  and  power  of  wa3rver  accrewed  to  her  first  after  the  decease 
4».  ^  Hep.  ^  i^^P  husband.  If  lands  be  given  to  a  man  and  the  heires  females 
s  Cm.  4M.  of  hb  body,  and  he  maketh  a  feoffment  in  fee,  and  take  backe  an 

ilm»  lij  estate  to  him  and  his  heires,  and  dieth,  ha\ing  issue  a  daughter, 

leaving  his  wife  gro$*ement  emeint  with  a  sonne  and  dieth,  the 
daughter  b  remitted  ;  and  albeit  the  sonne  be  afterward  boroe.  he 
shall  not  devest  the  remitter.  (1) 


Sect,  678. 


JTEJVLj  $i  U  baron  discontinua  Us 
tenements  ëon  /enu^etlt  diMcanti- 
nme  est  disseisie^  et  puis  k  disseisaur 
iessa  mesmes  les  tenements  a  le  baron 
et  a  son  feme  pur  terme  de  ceo  est 
vn  remitter  a  la  feme*  Mes  sue  baron 
d  son  feme  fueront  de  covin  i  et  con- 
sent 


âLSOfifthehuBbanddiseoBtinae 
the  lands  of  his  wife,  and  the 
Atinueeis  disseised,  and  after 
thedisseisor  letteth  the  same  lands  to 
the  husband  and  wife  for  terme 
life,  this  is  a  remitter  to  the  wi 
But  if  the  husband  and  his  wife  wc 


4  L.  and  M.  and  Ro1i« 

(OfSecKotc  .112.3 


Lik  3. 


Of  Remitter. 


Sect.  678. 


sent  que  If  UsseUtin  doit  este  faity 
ionques  il  n^etd  remitter  a  son  femCy 
fUT  teo  que  d  est  dissdseresse.  Mes 
si  le  baron  fuit  de  covin  et  consent  a 
le  disseisinj  et  nemy  tafeme^  donque 
tiel  leas  fait  al  feme  est  un  remittery 
pur  ceo  que  ntu  default  fuit  en  la 
feme. 


of  eoTÎne  and  eonsent  that  the  dis- 
seisin should  be  made,  then  it  is  no 
remitter  to  his  vife,  because  she  is 
a  disseiseresse.  But  if  the  husband 
were  of  covin  and  eonsent  to  the 
disseisin,  and  not  the  wife,  then  sueh 
lease  made  to  the  wife  is  aremitter^ 
for  that  no  default  was  in  the  wife. 


•«  jyir  finis  le  diêêdaor  lessa  mesme  hê  icnementê^  Ifc**  Note, 
JJj  so  much  are  remitters  favoiired  in  law,  that  the  state  made 
by  the  disseisor  (which  commeth  to  the  land  by  wrong,  and  upon 
whom  the  entry  of  the  discontinuee  is  lawfull)  doth  remit  the  wife, 
and  devesteth  all  out  of  the  discontinuee,  albeit  he  hath  a  warrantie 
of  the  land. 


Mea  d  le  baron  et  feme  fueroni  de  ecvinet  cornent^  Ifc**  itB.4.iifalfB9n. 
Here  it  appeareth  that  covin  and  consent  of  the  husband  and  wife 

doth  hinder  the  remitter  of  the  wife  ;  for  covine  and  consent  in  many  (SRep.  fu) 
cases  to  do  a  wrong,  doth  choak  a  meere  right,  and  the  ill  manner 
doth  make  a  good  matter  unlawful! 

-        K  1     "  Copin,"  Covina,  commeth  of  the  French  word  Con-  wiSStS^. 

[3o7.  D.J  yine^  and  is  a  secret  assent  determined  in  the  hearts  of  (Ant.s«.a.4.B^ 

two  or  more  to  the  defrauding  and  prejudice  of  another.  ^  ^  ^'^^ 

A  woman  is  lawfully  intitled  to  have  dower,  and  she  is  of  covine  ^  g;^^ 

and  consent,  that  one  shall  disseise  the  tenant  of  the  land,  against  44A«.W. 

whom  she  may  recover  her  lawfull  dower,  all  which  is  done  accord-  h1  Î!  ?" 

ingly  ;  the  tenant  may  lawfully  enter  upon  her,  and  avoid  the  reco-  ii  B.4ls. 

very  in  respect  of  the  covine.   But  if  a  disseisor,  intruder,  or  aba-  "  " 


T  H.  7. 11. 


(3  Rep.  71. 

tor,  doe  endow  a  woman  that  hath  lawfull  title  of  dower,  this  is  Pio*Ji.a.f4. 


good,  and  shall  binde  him  that  right  hath,  if  there  were  no  such 
covine  or  consent  before  the  disseisin,  abatement,  or  intrusion. 


Âuu  M.  a.) 


^  And  so  it  is  in  all  cases  where  a  man  hath  a  rightfull  and  just  cause   ^  ^  ^  ^ 
of  action  ;  yet  if  he  of  covine  and  consent  doe  raise  up  a  tenant  by    sr  am.74. 
wrong  against  whom  he  may  recover,  the  covine  doth  suffocate  the    u  Att^^Si 
right,  so  as  the  recovery,  though  it  be  upon  a  good  title,  shall  not 
binde  or  restore  the  demandant  to  his  right. 

If  tenant  in  taile  and  his  issue  disseise  the  discontinuee  to  the  use    "  g]^^ 
of  the  father,  and  the  father  dieth,  and  the  land  descendeth  to  the    i4IL  •.  is. 
issue,  he  is  not  remitted  against  the  discontinuee  in  rei^tect  he  was  u&I^^b. 
privie  and  partie  to  the  wrong  ;  but  in  respect  of  all  others  he  is  re- 
mitted, and  shall  deraigne  the  first  warrantie.    And  so  note  a  man 
may  be  remitted  against  one,  and  not  against  another. 

jf,  and  ^.  joyntenants  be  intitled  to  a  reall  action  against  the  heire 
of  the  disseisor,  J,  cause  the  heire  to  be  disseised,  against  whom 
f.  and     recover  and  sue  execution.   B,  is  remitted,  for  that  he 
vas  not  partie  to  the  covine,  and  shall  hold  in  common  with  jf,  ; 
but./f.  is  not  remitted,  for  the  reason  that  Littleton  here  sheweth. 

"  Pur 


Lib.  3.   Cap.  12. 


Of  Remitter. 


Sect  679—681; 


mS.'Î'q*''*  "  diêêdwrtêse**    XotOt  it  Is  regal^^y  true, 

3«  Am.  <^  I  h  at  a  i'eme  covert  cannot  be  a  disseisoresi^e  by  her  commandement 

w  Lfc  i.*'  *^  ^  procurement  precedent,  nor  by  her  assent  or  agreement  subse- 
ivinps  E.  i«  quent  ;  but  by  her  actuall  entry,  or  proper  act,  she  may  be  a  dis- 
16  Am.  5Î^.  seisorc^se.  And  therefore  some  doe  hold  that  Littleton  must  be  in- 
sî  hL  7  tended,  that  the  husband  and  wife  were  present  when  the  disseisin 

3  H.4.  n.  was  done  ;  and  others  doe  hold  that  Littleton  is  good  law,  albdt 

ftf'Sflo^'*  she  were  absent  ;  fer  that  if  her  procurement  or  agreement  be  to 
r.jf.  B.*ur.  doe  a  wrong,  to  cause  a  remitter  unto  her  in  this  speciaU  case,  she 
shall  faile  of  her,  end,  and  remitted  she  shall  not  be  ;  but  in  this 
spt'ciall  case  she  shall  be  holden  as  a  disseisoresse  by  her  ccyvine  and 
conserjt  çuu  enua  to  hinder  the  remitter.  And  here  it  appeareth, 
that  albtit  ilie  husband  be  of  covine  and  consent,  tec  ;  yet  if  the 
wife  were  iict  of  covine  and  consent  also,  she  shall  be  remitted,  be- 
cause, ^hLittlttr,n  saith,  there  ^^as  no  default  in  the  wife. 


Sect  679. 


/TEM^  si  iid  diseorUinuee  fesoit 
estate  defranktencment  al  baron 
eta  son  feme  per  fait  enient  sur  con^ 
dittany  scilieet,  reservant  al  disconti- 
nues un  certaine  rent^  et  pur  defatilt 
de  payment  un  re-entry ^  et  pur  ceo 
que  le  rent  est  aderere  le  discmtinuee 
enter  ;  donques  de  cel  entrie  le  feme 
avéra  un  assise  de  novel  disseisin, 
après  la  mort  son  baron  envers  le 
discontinueey  pur  ceo  que  le  condition 
fuit  tùîit  ousterment  anienie^  entant 
que  la  feme  fuit  en  son  remitter  ;  un- 
core  te  baron  ovesque  sa  feme  ne 
paient  aver  assise^  pur  ceo  que  le  ba- 
ron est  estoppcy  &c. 


A  LS 
/A  ai 

husband 


LSO^if  such  discontinuee  make 
an  estate  of  freehold  to  the 
id  and  wife  by  deed  indented 
upon  eondition,  scilicet^  resernng  to 
the  discontinuee  a  certaine  rent, 
and  for  default  of  payment  a  re- 
entrie,  and  for  that  the  rent  is  be- 
hind the  discontinuee  enter  ;  then 
for  this  entrie  the  wife  shall  have  an 
assise  of  novel  disseisiny  after  the 
death  of  her  husband  against  tke 
discontinuee,  because  the  conditiim 
was  altogether  taken  away,  inas- 
much as  the  wife  was  in  her  remit- 
ter ;  yet  the  husband  with  r-^.^^  n 
his  wife  eannot  hate  an  as-  L^^^-^J 
sise,  because  the  hosbaiid  is  este^ 
ped,  &e. 


om.  to  Any  T 


PL  Con. 
Totnuhtn4*S' 

Bcaiiner,  IS* 


T  is  hereby  to  be  observed,  that  the  wife  is  presently  remitted, 
and  that  the  conditions,  and  rents,  and  all  other  things  annexed 
to,  or  reserved  upon  the  state  (that  is  vanished  and  defeated  by  the 
remitter)  are  defeated  alsa  (1) 


Sect.  680,  68L 


/TEMy  si  le  baron  discontinua  les 
tenements  sa  feme^  et  reprist  estate 
a  luy  pur  terms  de  sa  vie,  le  remain- 
der après  son  decease  a  sa  feme  pur 

terme 


ALSOyif  the  husband  diieoiitinue 
the  teaements  of  hia  wife,  and 
take  baeke  an  estate  to  him  for  life, 
the  remainder  after  his  deeease  to 

his 


(l)Cfileel(ote31d.] 


Lib.  3. 


Of  Rcmitten 


Sect.  681- 


terme  ie  sa  vie;  en  cest  cas  eeo  n'est 
un  remUter  a  la  feme  durant  la  vie  le 
haren^  pitr  cee  que  durant  la  vie  le 
barouj  la  feme  n*ad  riens  en  le  frank- 
tenement.  Mes  si  en  ceo  cas  la  feme 
survesquist  le  baron^  ceo  est  un  remît- 
ter  a  la  feme^  jmr  ceo  que  un  frank- 
tenement  en  ley  estject  sur  luy  maugre 
U  soen.*  Et  entant  que  el  ne  poit 
aver  action  envers  nul  auter  person^ 
et  envers  luy  mesme  el  ne  poit  aver 
action^  pur  ceo  el  est  en  son  remitter. 
Car  en  cest  eas^  cornent  que  la  feme 
ne  entra  pas  en  les  tenements^  uncore 
un  estrange  que  ad  cause  de  aver  ac- 
tion, poit  suer  son  action  envers  la 
feme  de  mesmes  les  tenements^  pur  ceo 
que  d  est  tenant  en  ley^  coment  que  et 
ne  soU  tenant  en  fait. 


his  wife  for  terme  of  her  life;  in  this 
case  this  is  no  remitter  to  the  wife 
durin;^  the  life  of  the  husband,  for 
that  during  the  life  of  the  husband 
the  wife  hath  nothing  in  the  freehold. 
But  if  in  this  ease  the  wife  surviyeth 
the  husband,  this  is  a  remitter  to  the 
wife,  because  a  freehold  in  law  is  cast 
upon  her  against  her  will.  And  in- 
asmuch as  she  cannot  haYC  an  action 
against  any  other  person,  and  against 
her  selfe  shee  cannot  have  any  ac- 
tion, therefore  she  is  in  her  remitter. 
For  in  this  ease,  although  the  wife 
doth  not  enter  into  the  tenements, 
yet  a  stran^r  which  hath  cause  to 
have  an  action,  may  sue  his  action 
against  the  wife  for  the  same  tene- 
ments, because  shee  is  tenant  in 
law,  albeit  that  she  be  not  tenant  in 
deed. 


Sect.  681. 


(4  Rep.  8.)  (Flo.  410.  b.) 


CMBL  tenant  de  franktenement  en 
fait  est  eelwgjquej  s*il  soit  disseisie 
deffranktenement^ilpoit  aver  assise: 
mes  tenant  eif,  franktenement  en  ley 
devant  son  entre\.  enfait^  n^avera  my 
assise.  Et  si  home  \  soit  seisU]\  de  cer- 
teme  terre,§  et  ad  issue  fits  quel  preut 
-  ^femCy  et  le  pier  devie  seisie, 

[358.  b.J  et  puis  le  Jits  decie  deoaiU 
aseun  entriefait  per  luy  en  la  terre^ 
le  feme  le  jits  serra  endowe  en  le  terre, 
et  uncore  il  n^  avait  nul  franktenement 
en  fait,  mes  tt  avoit  un  fee  et  frank- 
tenement  en  ley.  Et  issint  nota,  que 
prœe^iequod  reddat  poit  auxybien 
estre  mainienus  envers  eeiuy  que  ad 
franktenement  en  ley,  sicome  envers 
eduy  que  ad  le  franktenement  en 
fait. 


FOR  tenant  of  freehold  in  deed  is 
he,  who,  if  hee  be  disseised  of  the 
freehold,  may  have  an  assise:  but 
tenant  of  freehold  in  law  before  his 
entrie  in  deed,  shall  not  have  an  as- 
sise. And  if  a  man  bee  seised  of  cer- 
taine land,  and  hath  issue  a  sonne 
who  taketb  wife,  and  the  father  dieth 
seised,  and  after  the  sonne  dies  be- 
fore any  entrie  made  by  him  into  the 
land,  the  wife  of  the  sonne  shall  be 
endowed  in  the  land,  and  yet  he  had 
no  freehold  in  deed,  but  hee  had  a 
fee  and  freehold  in  law.  And  so  note, 
that  a  proBcipe  qmd  reddat  may 
as  well  be  maintained  against  him 
that  hath  the  fi*eehold  in  law,  as 
against  him  that  hath  the  freehold 
in  deed. 


HERE  five  thin^  are  to  be  observed.    First,  that  a  remainder   aSt^â,  a.) 
es^pectant  upon  an  esute  for  life  w(«keth  no  remitter,  but  when 
it  fall  in  possession  :  for  before  his  time  fans  can  have  no  action,  and 


'  t9efH^feme,  Paper  MS.  i  toit  not  in     and  M.  nor  Rob. 

(ton  added  L.  and  M.  and  Roh.  |  en  fee  added  L.  and  M.  and  Roh. 

en  fait  not  in  L.  and  M.  nor  Boh.  §  et  not  in  U  and  M.  nor  Roh» 
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Of  Remitter. 


Sect  682,  6Sâ. 


no  freehold  is  in  him.  Secondly,  though  the  woman  might  waive  the 
remainder,  yet  because  she  is  presently  by  the  death  of  the  husband 
Vide Sect4C7^  tenant  to  the  firétcipe^  it  is  within  the  rule  of  remitter,  and  her 
iwTsoÏ'mt.  ^  power  of  waiver  is  not  material!.  Thirdly,  that  a  freehold  in  law 
j^^^J^^J^'^^*  being  cast  upon  the  woman  by  act  of  law,  without  any  thing  done 
«Mb  If .  '  or  assented  to  by  her,  doth  remit  her,  albeit  she  be  then  sole  and 
25rJ!"'  of  full  age.   Fourthly,  that  a  /irétei/ie  lyeth  against  one  that  hath 

cro.  Car.  33t.  but  a  freehold  in  law.  Fifthly,  that  a  woman  shall  be  endowed 
Hob.  S500  where  the  husband  hath  the  inheritance,  and  but  a  freehold  in  law, 

as  hath  beene  said  in  the  Chapter  of  Dower. 


Sect.  682. 


/T£Jlf,  si  tenant  en  taik  ad  issue 
deux  Jits  de  fUmt  age^  et  il  lessa 
la  terre  taile  al  eigne  Jits  pur  terme 
de  sa  vie,  le  remainder  al  Jits  puisne 
pur  terme  de  sa  rte,  et  puis  le  tenant 
en  taUe  marust;  en  eest  cas  VeigneJUs 
n*est  pas  en  son  remitter^  pur  ceo  que 
ilprent  estate  de  son  pier.  Mes  si 
Veigmjits  morust  sauns  issue  de  son 
corps^  dimque  ceo  est  un  remitter  al 
puisne  frère,  pur  ceo  que  il  est  hebre 
en  le  tayle,  ei  unfranktenemenJten  le 
ley  est  escheate,  et  jecte  sur  luy  per 
force  de  le  remainder,  et  il  y  ad  nul 
envers  que  il  poit  suer  son  action** 


ALSO,  if  tenant  in  taile  hath  issue 
two  sons  of  full  age,  and  he  let* 
teth  (he  hind  tailed  to  the  eldest  son 
for  terme  of  his  life,  the  remainder  to 
the  younger  son  for  terme  of  his  life, 
and  after  the  tenant  in  taile  dieth; 
in  this  case  the  eldest  sonne  is  not  in 
his  remitter,  because  hee  tooke  an 
estate  of  his  father.  Bat  if  the  eldest 
die  li^ithout  issue  of  his  bodie,  thea 
this  is  a  remitter  to  the  younger 
brother,  because  he  is  heire  in  taile, 
and  a  freehold  in  law  is  escheated, 
and  cast  upon  him  by  foree  of  the 
remainder,  and  there  is  none  against 
whom  he  may  sue  his  action. 


[a]  13  E.  4.90.  Opinion  is  [a]  Littleton  in  our  bodLes  ;  and  of  this  suf- 

ficient  hath  beene  said  in  the  next  Section  before.   See  here- 
secL  684,035.     after  lb]  some  explanation  hereof. 


Sect.  683. 


(3aDll.Abr.4liw] 


[359.  a.] 


ITTJV*  nusme  le  maner  est,  lou  home 
jPj  soUdisseisie^etledisseisormorust 
seisie^et  Us  tenements  discendont  a  son 
heire,  et  Vhtàre  le  disseisor  fait  un  leas 
'  aun  home  de  mesmes  les  tenements  pur 
terme  de  f  vie,  le  remainder  a  le  dis- 
sdsee  pur  terme  de  vie,  ou  en  taile,  ou 
en  fee,  ^  le  tenant  a  terme  de  vie 

morust, 


IN  the  same  manner  it  is  where  a 
man  is  disseised^  and  the  disseisor 
dieth  seised,  and  the  tenements  de- 
scend to  his  heire,  and  the  heire  of 
the  disseisor  make  a  lease  to  a  man  of 
the  same  tenements  for  terme  of  life, 
the  remainder  to  the  disseisee  for 
terme  of  life,  or  in  taile,  or  in  fee, 

the 


•  l^c.  added  L.  and  M.  and  Rob. 
f  99n  added  L.  and  M.  and  Roh. 


t  et  added  in  L.  «nd  M.  and  Boh. 


af  Remitter. 


Sect.  684, 


marugt^  areeeoestun  remitter  al  dis-  the  tenant  for  life  dieth,  now  this  is 
seiaetj  &c*  eaïuâ  quâ  supra,  ^  &c.       a  remitter  to  the  disseisee,  &e*  causd 

quâ  supra^  &e. 

AND  this  standeth  apon  the  same  reason  that  the  cases  in  the  two 
,  Sections  precedent  doe.    See  the  next  Section  following. 

Sect.  684. 


'^^OTA,  8i  tenant  en  taile  en- 
f^ffo,  êonJUs  et  un  aider  per 
son  fait  de  la  terre  f  aife,  enfee^  et  It- 
very  de  seisin  est  fait  a  Vauter  accor- 
dant alfaUy  II  et  le  fits  rien  conusant 
deeeo^  agreea  a  le  feoffment^  et  puis 
ctluy  qlueprist  le  Uvery  ae  seisin  deojf, 
et  lefo»  ne  oeeupia  la  terre^  ne  prent 
aseunprofit  dd  terre  durant  la  vie  le 
piety  et  puis  Upiermorusty  ore  ceo  est 
un  rendtter  al  fitSy  pur  ceo  que  le 
franktenement  estject  sur  luy  perle 
survivor  9  et  nul  default  fuit  en  luy  y 

rr  ceo  que  ilneuitque  agreeoy  &c.  en 
vie  son  pter,  et  Uadmd  envers  que 
il  poU  suer  brief  e  de  formedon,  &c. 


NOTE,  if  tenant  in  taile  infeoffe 
his  sonne  and  another  by  his 
deed  of  the  land  intailed,  in  fee,  and 
liyery  of  seisin  is  made  to  the  other 
aoeording  to  the  deed,  and  the  son 
not  knowing  of  this  agreeth  not  to 
the  feoffement,  and  after  hee  which 
tooke  the  livery  of  seisin  dieth,  and 
the  son  doth  not  oeeupie  the  land, 
nor  taketh  any  profit  of  the  land 
during  the  Ufe  of  the  father,  and 
after  the  father  dieth,  now  this  is  a 
remitter  to  the  sonne,  beoause  the 
freehold  is  east  upon  him  by  the  sur- 
vivor ;  and  no  default  was  in  him, 
beoause  be  did  never  agree,  &e«  ia 
the  life  of  his  father,  and  hee  hath 
none  aeainst  whom  hee  may  sue  a 
w^rit. o^orm^don,  &c. 


^  TT  should  seeme  by  this  marke,  that  this  was  an  addition  to 
X  Littleton  ;  but  it  is  of  Littleton* a  owne  worke,  and  agreeth  with 
the  originall,  saving  the  originall  begun  this  Section  thus  ;  Item  H 
tenant  en  taile^  l:tc, 

"  Per  son  fait^  eTc."  Here  Littleton  materially  addeth  by  his 
deed  ;  for  if  a  man  intendeth  to  [6]  make  a  feoffment  by  f^arol 
to  A.  and  B,  and  he  and  B.  come  upon  the  land,  A,  being  absent, 
and  make  livery  to  J3.  in  the  name  both  of  B,  and  A.  and  to  their 
heires,  this  shall  enure  ooely  to  B,  ;  for  neither  can  a  man  absent 
take  liyery,  nor  make  livery,  without  deed. 

^*Et  Uverie  de  Mcinn  eat  fait  a  Vauter  accordant  al  fait  y  l^cP . 
Note,  livery  being  made  to  one  according  to  the  deede,  enureth 
to  both,  because  the  deede  whereunto  the  livery  referreth  is  made 
to  both  ;  for  the  rule  is,  that  Verba  relata  hoc  mcucimè  ofierantur  fier 
referetuiamut  in  eta  in  eaae  videntur, 

-  ,  -"^r  lejitanientconuaant  de  ceo^ne  agreeaa  U feoffement:* 
|^3o9.  K>*  jHereit  appcareth,  that  if  the  sonne  be  conusant,  and  agreeth 

to 


(Ant.  49.  b. 
n.  «.207.1».) 
[6]  Tempt  H.  8. 
Feoffismenu* 
Br.  72. 
40  £.  3.  41. 
10  E.  4. 1. 
15  £.  4. 18. 
18  £.  4.  IS. 
SSILO.  13. 

(9  Rep.  136.) 
(Ant.  49.b. 
fa.  a.) 


#  &c.  not  in  L.  and  M.  nor  Rob. 
$  JMa^tem^  U  and  M«  and  Boh. 


I  et  not  in  L.  and  M.  nor  Roh. 
T  r^e  added  L.  and  M.  and  Roh^ 


Lib.  s.  Cap.  12. 


Of 


Sect.  685. 


••the 


t  fivdy  to 

Other  accflfdÎBS  to  the  ted,  aod  d 
reniittodt  becMK  he  was  cflBonBt  i£  Û 
the  Me  ;  Juid  XittMoK  MiA  is  the  oMete  he  ] 
wasBoddEnkm  the  oan,  hcnoM  he  as^ved  Ml 
»  te  fife  itf  the€tfher:  uid  »  it  «eacth,  that  if  ^  be  i 
taile,«id  hav«  iMoetwoioBi»  wadbfi 
ài  the  one  port,  aod  the  no  of  the  other  port,  Bokcth  a  leox  to 
the  eldest  fer  life,  the  ranahider  to  the  Mcoad  m  fee,  aaidietii 
and  the  eldest  mm  dieth  ^witfaom  iMne,  the  mid  m  is  aot  renit- 
ted,becnaehe  acrecdto  tfaeffwainder  ia  the  life  of  the  fether, 
or  if  the  like  estate  had  been  M4e  by  ponU  m  the  life  of  the 
fether  the  tenant  for  life  had  betae  hmpfeaded,  and  Made  defealt, 
and  he  ia  the  lanainder  had  beene  received,  and  theicbf  agreed 
to  the  fcnuinder,  after  the  death  of  te  fether  and  te  ekkot  sob 
witboot  iMK,  te  second*»  ihoald  not  be  resskted,  becaaae  he 
agreed  to  te  mnander  m  telife^tefeter;  all  which  is  wdl 
warranted  bj  te  reason  jeelded  bjr  oor  astfaor  in  tlm  Secticii. 


Sect  685« 


g>fJiM$iiame$aUéiêêdêùieeaiaime 
%Jttrrt^  d  U  HâêâêêrfaU  m»  fait  ie 
feapÊimtftrvuaMwfa  B.  Col 
D.akliverkie$eMm  estfaUaB. 
etc.  me$  D.  w  fuH  al  liverit  ie 
edriUy  ne  unque  agreta  a  Ufeqfmeni^ 
ne  vnque  voile  frenier  lt$  frojke,  &e. 
et  puie  B.  et  C.  dévieront^  et  D.  eux 
êurveequist^  et  le  disseisee  port  son 
hriefe  sur  disseisin  en  le  per  envers 
^  U  monstra  tout  le  matter j  f  cornent 
il  ne  ungues  agreea  a  lefeoff^nent,  et 
issinl  a  itsehargera  aluyde  iamages^ 
issintgue  le  demandant  ne  rteovera 
aseuns  dammages  envers  luy,  cornent 
qiuU  soit  tenant  delfranktenement 
del  terre.  Et  uncore  le  statute  de 
Gloucester,  \  cap.  l.  voif,  que  le  dis- 
seisee  reeovera  damages  en  brief e  de 
mire^foundue  sur  $  disseisin  vers 
eeluy  que  est  trouve  tenant.  Et  ceo 
est  un  pro(^e  en  Vanter  ease,  que 
entant  que  Vissue  en  le  taile  avient  a 
lefranktenementj  et  II  nemy  per  son 


if  m  MMibediMeiaed  af  eer. 
J7  tMM  land,  «Bd  the  diaaeisMr 
make  m  deed  of  fedfeamit  wlierebj 
he  iafeofleth  B.  C.  aad  H.  aad  li- 
Terie  of  seisia  is  aiade  ta  B.  aad  C. 
bat  JD.  was  aot  at  the  iirerie  of  sei- 
sia, Bor  ever  agreed  to  the  feoffment, 
nor  OTor  woald  take  te  iMH>llts,  kit. 
and  after  B.  and  C.  die,  and  D.  sur- 
vive them,  aad  the  disseisee  briageth 
his  writ  upon  disseisin  in  the  per 
apàinst  D.  hee  shall  shew  all  te 
matter,  how  he  never  agreed  to  the 
feoffement,  and  hee  shiJl  diseham 
himself  of  dammages,  so  as  the  &- 
maundant  shall  recover  no  dam- 
mages against  him,  although  he  be 
tenant  of  the  freehold  of  the  land. 
And  yet  the  statute  of  Gloueest  r, 
cap.  1.  will,  that  the  disseisee  shall 
recover  dammages  in  a  writ  of  ea- 
trie  founded  upon  a  disseisin  against 
him  whieh  is  found  teoaat.  And 
this  isaproofe  in  the  other^ggQ^ 


t  etluy  D.  L.  and  M.  and  Roh . 
t  et  added  L.  aiulM.  and  Uoh. 
^  cap.  V.  net  in  L.  and  M.  nor  Rob. 


$  U  novel  added  L.  and  M.  and 
I  cee  added  L.  and  M.  and  Bcrii. 


i 


lab,  3. 


Of  Remitter* 


Sect  686>  687. 


ftOt^  m  per  $on  agrtmtm^  t  ^  fynamv^h  as  the  issae  in 

afrtêlamarttQnfiery  eeoatvnrt-  taUeeameto  the  freehold,  and  not 
mUter  a  liiy,  entant  que  U  ne  p&it  by  his  aet,  nor  by  his  agreement, 
euer  aOim  de  fbrmedon  envers  nul  but  after  the  death  of  his  father, 
autet  person,  &e.  therefore  this  is  a  remitter  to  him, 

inasmueh  as  he  eannot  sue  an  action 
of formedon  against  any  other  per- 
son, &e. 

THIS  case  sUndeth  upon  the  same  reason  that  the  next  prccc-  Ç^^li^ 
dent  case  doth.  a.3M.38Î. 


Meê  celuy  que  eat  trove  tenant^  l^'c."  Here  it  appeareth,  that 
acts  of  parliament  are  to  be  so  construed,  as  no  man  that  is  inno- 
cent, or  free  from  injurie  or  wrong,  be  by  a  literall  construction  pu- 
niriied  or  endamaged  :  and  therefore  in  this  case,  albeit  the  letter 
of  the  statute  is  generally  to  give  dammages  against  him  that  is 
found  tenant,  and  the  case  that  Littleton  here  putteth,  D,  bemg 
surviTor,  is  consequently  found  tenant  of  the  land  ;  yet  because  he 
waived  the  estate,  and  never  agreed  to  the  feoffment,  nor  tooke  any 
profits,  he  shall  not  be  charged  with  the  dammages. 


Ant.  u.  b.:iis. 


Sect.  6 

JTEJir,  St  un  aJbhe  aiiena  Ja  terre 
de  eon  mtasan  a  un  auttr  en  fee, 
ee  le  aUenee  per  eon  fait  charge  la 
terre  tm  un  rmt  eharge  en  fee,  et 
jmtsPolieftee  tn/>cr|f^ 
a  over  et  fetter  ol  abhe  et  a  see  sueces- 
sors  a  touts  joursy  et  pids  Vahbe  mo- 
rusty  et  un  outer  est  esltea,  et  fait 
alkbe:  en  eest  ease  Valbhe  que  est  le 
sueeessorj  et  son  eovetti,  sont  en  lour 
remitter  J  et  tiendront  la  terre  dis- 
charge,  pur  ces  que  mesme  Vabbe  ne 
poét  aver  aseun  action^  i  ne  brief  e 
a*entre  sine  assensu  capituli,  de  mes- 
me ta  terre  enrcers  nul  auter  person. 

(i) 


6,  687. 

(SRoll.Abr.1».) 

ALsO,  if  an  abbot  alien  the  land 
of  his  house  to  another  in  fee, 
and  the  alienee  by  his  deed  eharge 
the  land  with  a  rent-eharae  in  fee, 
and  after  the  alienee  infeone  the  ab- 
bot with  lieenee,  to  have  and  to  hold 
to  the  abbot  and  to  his  sueoessora 
for  eter,  and  after  the  abbot  die, 
and  another  is  ehosen,  and  made 
abbot:  in  this  ease  the  abbot  that  is 
the  suecessor,  and  his  eovent,  are  in 
their  remitter,  and  shall  hold  the 
land  diseharged,  because  the  same 
abbot  eannot  have  an  action,  nor  a 
writ  of  entre  sine  assensu  capthtit, 
of  the  same  land  against  any  other 
person. 


Sect.  687. 


JV*  mesnte  le  maner  est^  lou  un 
CDcsque,  ou  un  deane^  ou  outers 
tlds  persons  aliéna,  &c.  sans  assent  j 

&e. 


IN  the  same  manner  it  is,  where  a 
bishop  or  a  deane,  or  other  such 
persons  alien,&e.  without  assent,  &c. 

and 


mc»-9tie,  L.  and  M.  sud  Boh.  %  tu^,  L.  and M.  sndRoh. 

(1)  [Sec  Note  3U.] 


Lib«  3.   Cap.  12.         Of  Remitter. 


&e.aVàlim€eehargelaterre^&e.et  and  the  alimee  ehaif^e  the  land,  àe. 
yam  Veoesque  refrist  estate  ie  mesme  and  after  the  bishi^  fakes  boeke  ao 
la  temper  Ueaust,  aluyet  a  Bessue-^  estate  of  the  same  land  by  lieenee, ta 
eeMor«,  et  pu»  Veveêqae  dtûk  ;  son  him  and  his  sneeessoors,  _  «  ^ 
successor  est  en  son  remitter^  came  and  after  Ihe  bishop  dielh ;  L^^^*^*i 
en  droit  At  son  esgUse^  et  drfeatera  le  his  sneeessor  is  in  hb  remitter,  as 
eharge,  0c  eausà  qua  supra.  in  right  of  his  ehureh,  and  shall  de- 

feat the  eharge,  &e.  causa  qua  sv^ 
pro. 

OpR  author  having  spoken  of  remitters  to  singular  or  natorall 
persona,  as  issues  in  taile,  and  to  feme  coverts,  and  to  their 
heires,  and  to  them  in  reversion  or  remainder.,  and  their  heircs  ; 
now  he  speaketh  of  remitter^  to  bodies  politike  and  incorporate,  as 
to  abbots,  bbhops,  deanes.  Sec.  And  as  discents  doe  remit  the 
heire  which  comes  in  the  /ker,  so  succession  doth  remit  the  succes- 
sor, albeit  he  commeth  in  the  /io»t.  And  so  in  other  cases  where 
the  issue  in  taile  of  full  age  shall  be  remitted,  there  in  the  like 
case  shall  the  successor  be  remitted  also,  and  defeat  all  meane 
charges  and  incumbrances. 

Ove  UcencCf  l^c"  This  is,  of  the  king  and  the  lords  imme* 
diate  and  mediate,  to  dispense  with  the  statutes  of  mortmaine  ; 
whereof  see  more  before,  Sect.  140. 


Sect.  688. 


TTTEMj  si  home  smstfaux  ajction 
M  envers  k  tenant  en  taile^  sieome 
l^ome  voile  suer  envers  luy  un  britfe 
d'entre  en  le  post,  supposant  per  son 
hriefe  que  le  tenant  en  taile  n'ad  pas 
entre  sinonper  A.  At  B.  qUe  disseisist 
rami  le  demandant^  et  ceo  estfauXy 
et  u  recover  envers  le  tenant  en  ït  toile 
per  drfaulty  et  suist  execution^  et 
puis  le  tenant  en  tailt  morusty  son  is- 
sue poit  aver  britfe  deformedon  ewoers 
biy  querecovera;  et  sHl  voile  pleader 
le  recoverit  envers  le  tenant  en  taile^ 
Vissue  poit  dire,  que  le  dit  A.  de  B.  ne 
disseisist  poynt  Vayd  céluy  que  reco- 
veraM^enlemanercomesonbriefesup' 
posa,  et  issint  ilfauxera^  le  recoverie. 
Jîuxy  pofito  que  ceo  fuit  voyer,  que  It 
dit  A.  de  B.  disseisist  Vayel  le  dman- 
dant  que  recoverast,  et  que  après  U  dis- 
sdsin  le  demandant^  ou  son  pier,  ou 
son  ayelper  un  fait  avoyent  relesse  al 

tenant 

T  Ic^igwh  L.a] 


ALSO,  if  a  man  sue  a  false  aetioa 
against  tenant  in  taile,  as  if  one 
will  sue  against  him  a  writ  of  entrie 
in  thepo^t,  supposingby  his  writ  that 
the  tenant  in  taile  had  not  his  entrie 
but  by  ^.  of  JB.  who  disseised  the 
grandfather  of  the  demandant,  and 
this  is  false,  and  he  recoTeit^ 
against  the  tenant  in  taile  by  default, 
and  sueth  exeeution,  and  after  the 
tenant  in  taile  dieth,  his  issue  may 
haye  a  writ  otformedon  aninst  him 
whieh  reeoYereth  ;  and  if  bee  will 
plead  the  recoyerie  against  the  te- 
nant in  taile,  the  issue  may  say,  that 
the  said  of  B.  did  not  £sseise  the 
grandfather  of  him  whieh  recovered, 
m  manner  as  his  writ  suppose,  and  so 
he  shall  falsifie  his  reeoTery.  And 
admit  this  were  true,  that  the  said 
JÏ.  of  iB.  did  disseise  the  grandfather 
of  the  demandant  which  recoyered, 

and 

1 M.  and  Boh. 


Lib.  3. 


Of  Remitfen 


Sect  689. 


ienmUm  iaUt  tout  le  droit  que  U 
mmit  tn  la  tern,  &e.  et  ceo  nient 

L  '  *-ld'entre  en  le  post  enverê  to 
ttmanten  toile,  en  le  manner  come  est 
«rauntdtt,  et  le  tenaunt  en  totle  pleda 
ft  eekiif,  ftie  le  dit  A.  de  B.  ne  dt^eemet 
M«  «on  aifel,  en  le  manner  come  $an 
mef e  rappo^a;  et  eur  ceo  «ont  a  ieeiie, 
tl  r  issue  est  trove  pur  le  demandant, 
ptr  9tte  il  ad  Judi^efiient  de  recover^  et 
mist  eacectttion;  et  puie  le  tenant  en  le 
totle  mofwt,  son  issue  poit  avoir  un 
¥ri£fe  de  formedon  envers  eduy  que 
reeovera  ;  et  voile  plead  le  veto- 
9€rie  per  Vaelion  trie  envers  son  pier 
^  fue  fuit  tenant  en  totle,  dongtie  il 
fait  monstrer  et  pleoder  le  rdeasefait 
«I  sm  pier  J  et  issint  Paction  que  fuit 
smejfdnt  en  ley f* 


and  that  after  the  disseisin,  the  de« 
mandant,  or  his  father,  or  his  grand- 
father by  a  deed  had  released  to  the 
tenant  in  taile  all  the  right  which  hee 
had  in  the  land,  ëœ.  and  notwith- 
standing this  hee  sueth  a  vrrit  of  en- 
trie  in  the  po«t  against  the  tenant  in 
taile,  in  manner  as  is  aforesaid,  and 
the  tenant  in  taile  plead  to  him,  that 
the  said  «A.  ot  did  not  disseise  his 
grandfather,  in  such  manner  as  his 
writ  suppose  ;  and  upon  this  they  are 
at  issue,  and  the  issue  is  found  for  tJie 
demandant,  wherby  he  hath  judg- 
ment to  recover,  and  sueth  exeention; 
and  after  the  tenant  in  taile  dieth,  his 
issue  may  have  a  writ  of  formedon 
against  him  that  recovered;  and  if 
he  will  plead  the  recovery  by  the  ac- 
tion tried  against  his  father  who  was 
tenant  in  taile,  then  he  may  shew 
and  plead  the  release  made  to  his 
father,  and  so  the  action  which  was 
sued,  feint  in  law. 


*«  fL  recovera  envers  le  tenant  en  taile  fier  default^  Littleton 
Ji  addeth  (by  default)  because  if  the  [c]  recovery  passed  upon 
an  issue  tried  by  verdict,  he  shall  never  falûfîe  in  the  pcnnt  tried, 
because  an  attaint  might  have  beene  had  against  the  jurors  ;  and 
albeit  all  the  jurors  be  dead,  so  as  the  attaint  doe  faile,  yet  the 
issue  in  taile  shall  not  falsifie  in  the  point  tried,  which,  untill  it  be 
lawfully  avoided,  y^rovenfa^eacct/ii/ur.  As  if  the  tenant  in  taile 
be  impleaded  in  a  formedon^  and  he  traverseth  the  gist,  and  it  is 
tried}  against  him,  and  thereupon  the  demandant  recover  ;  in  this 
case  the  issue  in  taile  shall  not  falsifie  in  the  point  tried  ;  but  he 
may  falsifie  the  recovery  by  any  other  matter  :  as  that  the  tenant 
m  taile  might  have  pleaded  a  coUaterall  warrantie,  or  a  release,  as 
JLittlettm  here  putteth  the  case,  or  to  confesse  and  avoid  the  point 
tried.  And  Littleton* ê  case  holdeth  not  only  in  a  recovery  by  de- 
salt, whereof  he  speaketh,  but  also  upon  a  nUdl  dicity  or  confession 
or  demurrer. 


[c]  M  E.  4.  19. 

13  B.4.3. 
11  U.  4.  89. 
7  H.  4. 17. 

14  H.  7. 10,11. 
S8  Am.  31.  51. 
34  All.  7. 

10  M.A.5. 
19H.0.  39. 
Brooke  th. 
Faiixifier  de 
RecorerieM. 
SH.6.18. 
S4H.e.l. 
96  H.  0.33. 
30  H.  6. 
Fauxer.de 
BeooverieS?. 
(6  Rep.  7. 
lRoU.Bcp.443.) 


Sect.  689, 


TT^T  a  seimhle^  qae  fdnJt  action  est 
JCj  atstant  a  dire  en  English^  a  fained 
Ktion,  e^estascavoir^  tiel  action  que 
toment  que  les  parola;  de  le  brief e  sont 
^0gers^  uneore  per  certaine  causes  il 
ffad  cause  ne  title  perlaleyde  recover 

per 

*  Çve/uit  not  in  I*  and  M.  nor  Roh. 


AND  it  seemeth,  that  a  faint  ac- 
tion is  as  mueh  to  say  in  English, 
a  fained  action,  that  is  to  say,  sueh  an 
action  as  albeit  the  words  of  the  writ 
be  true,  yet  for  certaine  causes  hee 
hath  no  cause  nor  title  by  the  law  to 

recoYcr 

t     added  U  and  M.  and  Boh. 


làb.  3.   Cap.  12.     *      Of  Remitter. 


Sect.  690. 


per  mesmt  VaMan.  El  fanx  tuHum 
€^yUmk9  jMTote  ie  britft  satUfmut. 
Et  en  Its  ieux  coses  avantditSy  si  le 
eem  fuU  eiei,  9m  après  IM  reemer^^ 
H  exeevtim  enifêit^  Utetuml  em  fotfe 
lift  Usseisie  eefaqf  que  reesTfere^  el  ent 
moru^seisU^per  qiulaterrediseendisi 
asonisêue^ee^estunremHereiliêsue^ 
el  Vissue  est  eins  perforée  ie  le  taile; 
el  pur  eei  eoMse  jeo  aye  ndsks  deux 
eases  preoedeutSy  pur  enfermer  toy, 
mon  Jus  J  que  Viosue  en  taile  perforce 
A'tm  diseenJt  fait  a  htg  après  un  re- 
eveery  d  execution  *  fait  envers  son 
amnceoter^  poil  estre  atusy  Me»  en  son 
remitter  J  sicome  il  serroit  per  le  dis- 
eenlfaitalMy  apresundiscontinuanee 
fait  per  son  auneester  de  les  terres 
tmgles  per  feoffement  en  paiSj  ou 
aulermmt,&e. 


reeorer  bj  tlie  sme  Mtion.  And  1 
tsloe  ftetioH  is,  wliere  the  words  of 
the  writ  bee  fiilse.  And  in  these  two 
eases  «feiesud^if  the  ease  were  saeh, 
that  after  sveh  reeorery,  and  exeea- 
tiimthMeapoadMe,thete-r»i;i  t.«i 
naat  in  tayle  had  disseisedL^^^' 
him  that  reeoTered,and  thereof  died 
seised,  whereby  the  land  deseended 
to  his  issue,  this  is  a  remitter  to  the 
issae,  and  the  issoe  is  in  by  foree  of 
the  taile  ;  and  for  this  eause  I  have 
pat  these  two  eases  precedent,  to 
enferme  thee  (my  sonno^  that  the 
issue  in  taile  by  foroe  of  a  disent 
made  nnto  him  after  a  recoTery  sad 
exeeution  made  against  his  anees- 
tonr,  may  be  as  well  in  his  remitter, 
as  he  should  be  by  the  disent  made 
to  him  after  a  diseontinaaaee  made 
by  his  ancestoor  of  the  entayled 
lands  by  feoffement  in  the  eountrie, 
or  otherwise,  &c. 


HERE  Littleton  explaineth  what  a  faint  action  is»  and  what  a 
£Use  action  is,  which  is  plaine  and  perspicuous.  And  here  it 
it  to  be  observed,  thai  a  remitter  may  be  had  after  a  recovery  upon 
a  faint  action  by  a  disaeiùn  and  a  discent,  asvell  as  by  a  diaceot 
aftef  a  discontinuance  by  a  ieoffement»  &c. 


Sect. 

/T£7lf ,  en  les  cases  aTantdUs,  si  le 
easfuit  UeL,  que  après  ceo  fife  le 
demanMsUavoit judgement  dereeooer 
enters  le  tenant  en  toile,  et  mesme  le 
tenant  en  taile  monist  détaunt  aseun 
execution  ewe  envers  key,  jier  que  les 
tenements  discendont  a  son  issue^  et  ce- 
luy  que  recovera  suist  un  seire  facias 
hors  de  le  judgement  d-aver  execution 
de  le  judgement  envers  Vissue  en  taiky 
Vissue  pledera  le  matter  come  «rrount 
est  dit  ;  et  issint  prova  que  le  j  dit 
recovery  fuit  faux  ou  feint  en  ley^  et 
issint  luy  barrera  d^aver  execution  de 
Ujudgement^. 


•  ent  added  L.  and  M.  and  Roh. 
t  dit  not  m  L.  and  M.  nor  Boh. 


690. 

ALSO,  in  the  eases  aforesaid,  if 
the  ease  were  sueh,  that  nfter 
that  the  demandant  have  judgement 
to  reeoTor  agninst  the  tenant  in  j 
tayle,  and  the  same  tenant  in  tayle 
dieth  before  any  exeention  had 
against  him,  thereby  the  tenements 
descend  to  his  issue,  and  he  who  re- 
eovereih  sueth  a  scire  facias  out  of 
the  judgement  to  hâve  exeention  of  ; 
the  judgement  against  the  issue  io 
taile,  the  issue  shal  plead  the  matter 
as  aforesaid  ;  and  so  proTe  that  the 
said  recoTory  was  false  or  &int  k 
law,  and  so  diali  barre  him  to  have 
ex^ution  of  the  judgement. 

t  &c.  sdded  L.  and  M.  and  Bob. 

HERE 


Lib.  3. 


Cf  Remitter. 


Sect.  690. 


98  Ata.  S8. 
34  An.  pi.  7. 
15E.S.  Age  95. 
11  H.  4.  80. 
7  H.  4. 17. 
33  E.  3. 

Entrie  Cong.  31. 


HERE  it  appeareth,  that  if  a  judgement  be  given  against  a 
tenant  in  taile  upon  a  faint  or  false  action,  and  tenant  in  taile 
die  before  execution,  no  execution  can  be  sued  against  the  issue  in 
tayle.  But  if  in  a  common  recoverie  judgement  bee  had  against  te- 
nant in  tayle  where  he  voucheth,  and  hath  judgement  to  recover  over 
in  value,  albeit  the  tenant  in  tayle  dyeth  before  execution,  yet  the 
recoveror  shall  execute  the  judgement  against  the' issue  in  tayle  in 
respect  of  the  intended  recompeuce  ;  and  fur  that  it  is  the  common 
assurance  of  the  realroe,  and  is  well  warranted  [c/]  by  our  bookes,  and 
was  not  invented  by  justice  Chokcy  who  was  a  grave  and  learned 
judge  in  the  time  of  E,  4,  (as  some  hold  by  tradition)  ;  but  it  may 
FQAO       1  y^^Vi  former  authorities  and  opinions  of 

[^oOx.  a.  J  judges  discovered  by  him,  assented  unto  by  the  rest  of  the 
judges. 

14.)  See  Iwieefter  Sect.  TOO.  15  E.  3.  Bcwfe  384.  43  B.  3. 53.  44  E.  3. 21.  48  £.  3.  II.  1  £.  4. 5. 
5£.4.a.  £<]1S£.4.80.  Dier  33  Eliz.  376.  Ub.  10.  t'oU  37, 38 .  in  Maiy  Pordogtou's  case. 


21  H.  6.  13. 
10  H.  6.  6. 
12  E.  4. 20. 
14  H.  7.  11. 
33  Eliz. 

Dier  376.  Lib.  1. 
fol.  106. 


Shelky*s  eaie. 
PL  Com.  55. 
(Cro.  Car.  38B.  PIo. 


•  If  a  recovetie  bee  had  against  tenant  for  life  without  consent  or 
covine,  though  it  be  without  title,  and  execution  be  had,  and  tenant 
for  life  dieth,  the  reversion  or  remainder  is  discontinued,  so  as  he  in 
the  reversion  or  remainder  cannot  enter  ;  but  if  such  a  recovery  be 
had  by  agreement  and  covine  betweene  the  demandant  and  the 
tenant  for  life,  then,  as  hath  beene  said,  it  is  a  forfeiture  of  the 
estate  for  life,  and  he  in  the  reversion  or  remainder  may  enter  for 
the  forfeiture.    So  it  is  if  the  tenant  for  life  suffer  a  common  reco- 
very at  this  day,  it  is  a  forfeiture  of  his  estate  ;  for  a  common 
recovery  is  a  common  conveyance  or  assurance,  whereof  the  law 
taketh  knowledge.    Since  Littleton  wrote,  there  were  two  statutes 
\e\  made  for  preservation  of  remainders  and  reversions  expectant 
upon  any  manner  of  estate  for  life;  the  one  in  32  H,  8.  the  other  in 
14  Eliz,  :  but  32  H.  8.  extended  not  to  recoveries,  when  tenant 
for  life  came  in  as  vouchee,  &c.  and  therefore  that  act  is  rei)ealed 
by  14  Eliz,  and  full  remédie  provided  for  preservation  of  the  en- 
tiie  of  tliem  in  reversion  or  remainder.    But  the  statute  of  14  Eliz, 
extendeth  not  to  any  recovery,  unlesse  it  be  by  agreement  or  covine. 
Secondly,  Q/  ]  if  Ûicre  be  tenant  for  life,  remainder  in  taile,  the 
réversion  or  remainder  in  fee,  if  tenant  for  life  be  impleaded  by 
agreement,  and  he  youche  tenant  in  taile,  and  he  vouch  over  the 
Common  vouchee,  this  shall  barre  the  reversion  or  remainder  in  fee, 
although  he  in  the  reversion  or  remainder  did  never  assent  to  the 
recovery  ;  because  it  was  not  the  intent  of  the  act  to  extend  to  such 
a  recovery,  in  which  a  tenant  in  taile  was  vouched;  for  he  hath 
power  by  common  recovery,  if  he  were  in  possession,  to  cut  off  all 
reversions  and  remainders.  And  so  if  tenant  for  life  had  surrendered 
to  him  in  remainder  in  taile,  he  might  have  barred  the  remainders 
and  reversions  expectant  upon  his  estate.    Thirdly,  where  Uie  pro- 
vise  of  that  act  speaketh  of  an  assent  of  record  by  him  in  reversion 
or  remainder,  it  is  to  be  understood,  that  such  assent  must  appeare 
upon  the  same  record,  either  upon  a  voucher,  aid  firier^  receit,  or 
the  like;  for  it  cannot  appeare  of  record,  unlesse  it  be  done  in 
course  of  law,  and  not  by  any  extrajudicially  entrie,  or  by  memo- 
randum. 


5  An.  3.  5  E.  3. 
Entre  Cong.  42. 
Li.  l.foL  1.^. 
16.  SirWiUiam 
Pelham*8  caae. 
(6  Hep.  8.  b. 
Aut.  356.  a.) 


[el  32  H.  8. 
c-ip.  31. 
14  Eliz.  cap.  8. 
(St'Ct.  675. 
10  Rep.  49.) 


r/]Lili.S. 
?oL  60.  61. 
Lincolne  Col* 
lege  case. 


(iRotl.  Abr. 
33. 146.) 


Vol.  il 
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Lib.  S.    Gkf^  12. 


0fRcmittèr. 


Sect  691. 


Sect.  691. 


$i  Unant  en  taile  disconti- 
nua le  tailf^  et  morust^  et  son  issue 
port  son  brief  e  de  formedon  envers  le 
diseontinueeÇesteant  tenant  de  frank- 
tenement  del  terre)  et  le  discontinuee 
fleda  que  il  h^est  tenant^  mes  ouster- 
ment  disclaima  Ae  le  tenancy  en  la 
terre;  en  cest  cas  le  judgement  serra^ 
que  le  tenant  alast  sans  jour  ^  et  âpre» 
Héljudgement  Fissue  en  U  taile  que  est 
demandant  poit  entrer  en  la  terre^ 
nyent  contristeant  le  discontinuanccy 
et  per  tiel  entrie  il  serra  adjudge  ems 
en  son  remitter.  Et  la  cause  estj  pur 
ceo  qtu  si  ascun  home  suist  prfecipe 
quod  reddat  envers  ascun  tenant  de 
franktenemeni^  en  quel  action  le  de- 
mandant ne  recovera  damages^  et  le 
tenant  pledast  nontenure^  *  ou  anter- 
ment  disclaima  tn  le  tenancie^  le  de- 
mandant ne  poit  arerrer  son  hriefe, 
t  et  dirra  que  il  est  tenant,  come  le 
brief e  suppose.  Et  pur  eel  cause  le 
demandant  après  ceo  que  judgement 
est  done  que  U  tenant  alast  sansjour, 
poit  entrer  en  les  tenements  demands, 
le  qtul  serra  auxy  ground  advantage 
a  luyen  ley,  sicome  il  avoit  judgement 
de  recoverer  envers  le  tenant,  et  per 
tiel  entrie  it  est  en  son  remitter  per 
force  del  taile.  Mes  Ian  Ic  deman- 
dant recotera  dommages  envers  le  te- 
nant, la  le  demandant  poit  avérer, 
que  il  est  tenant,  corne  le  brief  e  sup- 
pose, et  ceo  pur  V advantage  del  de- 
mandant pu:r  recoverer  ses  damages, 
ou  auterment  il  ne  recoveroit  ses  dû- 
mages,  qiieux  sont^  oufueront  a  luy 
dones  per  la  ley. 


ALSO,  if  temmt  in  taile  diseon- 
tiiiue  the  taile,  and  dieth,  aad 
his  issue  bringeth  his  writ  ot forme- 
don  against  the  discontinuee  (beiii^ 
tenant  of  the  freehold  of  the  hod) 
and  the  discontinuee  plead  that  he 
is  not  tenant,  but  utterly  diselaymeCh 
from  the  tenancy  in  the  land  ;  in 
this  case  the  judgement  shall  be, 
that  the  tenant  goeth  without  day, 
and  after  such  judgement  the  issue 
in  the  taile  that  is  demandant  maj 
enter  into  the  land,  notwithstanding 
the  discontinuance,  and  by  such  en- 
tifie  bee  shall  be  adjudged  iii  his  re- 
mitter. And  the  reason  is,  for  that 
if  any  man  sue  a  proseipe  quôd  rediat 
against  any  tenant  of  the  freehold, 
in  which  action  the  demandant  shall 
not  recover  damages,  and  the  tenant 
pleads  nontcnîire,  or  otherwise  dis- 
claimc  in  the  tenancie,  the  demand- 
ant cannot  averre  his  wi'it,  and  say 
that  bee  is  tenant,  as  the  writ  sup- 
poscth.  And  for  this  cause  the 
demandant  after  that  judgement 
is  given  that  the  tenant  shall  goe 
without  day,  may  enter  into  the  te- 
nements demanded,  the  which  shall 
bee  as  great  an  advantage  to  him  in 
law,  as  if  he  had  judgement  to  re- 
cover against  the  tenant,  and  by  saeh 
Cfitiy  bee  is  in  his  remitter  by  forte 
o^  the  entaile.  But  where  the  de- 
mandant shall  recover  damages 
against  the  tenant,  there  the  de- 
mandant may  averre,  that  he  is  te- 


(tkwt  ria.  133. 

8  l^.  4, 1. 
34  H.  A.  29. 
0  E.3.8. 
4  U.  4.  38. 


nant,  asthewrit  supposeth,  and  that 
for  the  advantage  of  the  demandant 
to  recover  his  £immages,  or  other- 
wise bee  shall  not  recovi^r  his  dammages,  which  are  or  were 
given  to  hiui  by  the  law- 

HERE  it  appeareth,  that  upon  the  p^ta  of  nontenure,  or  of  dis- 
claimer of  the  tenant  in  ^formedon  in  the  discender,  albeit  the 
expresse  judgement  be  that  the  tenant  shall  goe  without  day,  yet  in 
judgement  of  law  the  demandant  may  enter  according  to  die  title 

of 


•       f»rt,  L.  and  M.  and  Roh. 

t  et  dtira,  not  hi  ]u.  and  M.  nor  Roh. 


4  9it  ftterçnt  n«t  in  L.  and  M.  nor  Roh. 


Ub.3. 


Of  Rémittent 


Sed^  691. 


of  his  writ,  and  bee  seised  in  tay le,  notwithstanding  the  discontin 
nuance.  And  here,  J^ittleton  saith,  the  demandant  shall  be  ad- 
judged in  his  remitter  ;  where  bee  taketh  remitter  in  a  large  sense  : 
for  in  this  case  the  demandant  hath  not  two  rights,  but  hath  onely 
one  antient  right,  and  restored  to  the  same  by  course  of  law  ;  and 
so  remitter  here  ib  taken  for  a  recontinuance  of  the  right. 

rof>o  L  T     "  demandant  ne  recovera  damages      Here  is 

[00^0  D.J  ^  jjgg  observed,  that  in  such,  a  firdscifie  where  tlie  de- 
mandant is  to  recover  dam  mages,  if  the  tenant  pleade  non-tenure  or 
disclaime,  L/]  there  the  demandant  may  averre  him  to  be  tenant 
of  the  land,  as  his  writ  suppose  for  the  benefit  of  his  damages, 
which  otherwise  hee  should  lose,  or  pray  judgement  and  enter. 
[S^]  But  where  no  damages  are  to  bee  recovered,  as  in  a  formedon 
in  the  discender,  and  the  like,  there  hee  cannot  averre  him  tenant, 
bat  pray  his  judgement  and  enter,  for  thereby  hee  hath  the  effect  of 
his  suite  :  Et  frustré  Jit  fier  filura»  quod  Jieri  potest  fier  fiauciora. 


Vide  BnetOD. 
Ub.  J.  fol.  431, 
43S  le  4X4. 
Britain,  Op.  84^ 


13  H.  7.  23. 
0.SO. 
SS  H.  0.  44. 
4  E.  4.  33. 
8  £.4.1. 
6£.3.f. 

&R4*p.  40.) 
Ti  K.«.  4S4. 
S4K.3.9. 
11  H.  4. 16.  & 
7  H.  0.17. 
3  E.4.1. 
(B  Rep.  63. 
DwiU  FJa.  400 


**  Jv  errer"  To  averre  or  avouch,  or  vérifie,  verificare^  where- 
of commeth  verification  an  averment  ;  and  is  so  said  as  well  in  Eng- 
lish as  in  French  ;  and  is  two-fold,  viz.  gcnerall  and  particular.  A 
generall  averment,  which  is  the  conclusion  of  every  plea  to  the  writ, 
or  in  barre  of  replications  and  other  pleadings  (for  counts  or  avow-  (Ant.  303.t.> 
ries  in  ^ature  of  counts  need  not  bee  averred)  containing  matter  af- 
firmative, ought  to  bee  averred,  et  hoc  fiaratus  eêt  vertficare^  ^r. 
Particular  averments  are,  as  when  the  life  of  tenant  for  life,  or  te- 
nant in  taile,  are  averred  ;  and  there,  tho'  this  word  (yerificare) 
be  not  used,  but  the  matter  avouched  and  affirmed,  it  is  upon  the 
matter  an  averment.  And  an  averment  containeth  as  well  the 
matter  as  the  forme  thereof.  ' 


Vide  Sect.  201» 
(8  Eep.68i^ 


Que  le  tenant  alast  êam  jour.*'  Quod  ienens  eat  aine  die.  This  (»  Rep.7. 
is  the  cntrie  of  the  judgement  in  that  case,  that  the  tenant  shall  goe  S'^*^**'**^^ 
without  day,  that  is,  to  be  discharged  of  further  attendance  ;  and 
P^i-n  -1  this  is  sometime  finall  for  that  action,  whereof  Littleton 
[30J.  a. J  Y^^^  putteth  an  example  ;  and  sometime  temporarie, 
whereof  Littleton  also  hath  put  an  example:  as  when  excommenge- 
mentis  pleaded  m  disabilitie  of  th%  plamtifTe^or  demandant,  there 
the  award  is,  that  the  tenant  or  defendant  shall  goe  without  day  ; 
and  yet  when  the  demandant  or  plaintifTe  have  purchased  his  let- 
ters of  absolution,  upon  shewing  them  to  the  court,  he  may  have  a 
resommoQS  or  reattachment  to  recontinue  the  cause  againe.  But  it 
is  to  be  knowne,  that  when  judgement  is  given  for  the  tenant  or  de-  3  h«4.s.ii. 
fendant  upon  a  plea  in  barre,  or  to  the  writ,  &c  the  judgement  is 
all  one,  viz.  guod  tenens^  or  dr/endens  eat  inde  sine  die,  and  shall 
have  reference  to  the  nature  and  matter  of  the  plea,  and  so  be  taken 
cither  to  goe  in  barre,  or  to  the  writ.  So  when  judgement  is  given  (Ajit.  las. 
against  the  plaintifie,  either  in  barre  of  his  action,  or  in  abatement 
of  his  writ,  &C.  the  judgement  is  all  one,  viz.  nihil  cafitat  fier  breve  ; 
and  it  appeareth  by  the  record  whether  the  plea  di*l  goe  in  barre, 
or  to  the  writ  And  the  cause  of  the  judgement  is  never  entred  iti 
the  record  in  any  case  ;  for  that  upon  consideration  had  of  the  re- 
cord  it  appeareth  therein. 


Lib.  3*    Cap.  12. 


Of  Remitter. 


Sect.  692, 69a 


Sect.  692. 


(F.K.B.HS.h.  IB«B.Akr.6n.  Itteufl^UXi  pLev.SM 


ALSO,  if  a  man  he  disseised,  and 
tbe  disseisor  die.  Us  heirc  being 
in  bj  diseeat,  mw  tlie  cntiie  of  the 
disseisee  is  takes  awaj  ;  aad  if  tke 
disseisee  liri«|;  Ids  writ  of  «rtriem 
diMfimi  ia  tlie|Mr,agaiB8t  thebeire, 
and  tlie  heire  diselaime  i«  tlie  teatn- 
eie,  &e.  tlie  demandant  may  arem 
his  writ  that  hee  is  tenant  u  the 
writ  suppose,  if  he  will,  to  reeom 
his  dam  mages  :  bat  yet  if  hee  will 
relinqaish  the  averment,  Ite.  be  my 
lawfoilj  enter  into  the  land  beesose 
of  the  diselaimer,  notwithstanding 
that  his  entrie  before  was  takes 
away.  And  this  was  adjudged  be- 
fore my  master  sir  JR.  DapSg^  hit 
ehtefe  justiee  of  the  eommoa  plaee 
and  his  companions,  &e. 

"  "WTEMti  homesoit  dissnsie,  l^e**  Albeit  in  this  case,  and  in 
M  the  case  before,  the  entrie  of  the  demandant  is  his  owne  act, 
and  the  demandant  hath  no  expresse  judgement  to  recover,  yet  shall 
be  be  remitted  ;  because  he  in  judgement  of  the  law  shall  be  in  ac- 
cording to  the  title  of  his  writ,  and  by  his  entrie  defeat  the  disconti- 
nuance, and  consequently  is  remitted  to  his  autient  estate. 


J'TEM^  $i  home  $aH  disgdmc,  d  If 
éisêdê&rétafySMhnrtataintàmM 
per  dtMcal,  art  VaUrk  it  It  dtssdttt 
est  toUtf  dm  le  dvtêâue  porta  sou 
hritfe  i^etiirk  rar  dÛMÛm  em  Je  per, 
envers  PMrr,  d  Vhâre  iiselaiwu  em 
h  tenancg^  Ge.  le  dewumdant  poU 
avérer  son  brief  e  qae  il  ed  tenant 
come  le  briefe  êufpoee^  s'il  roit^  pnr 
reeorerer  ses  damages:  mes  uneore  s'il 
Toit  rdinquisher  le  averment^  &e.  il 
poit  logalment  entrer  en  la  terre  per 
cause  del  diselaimer^  nient  cèstant 
que  son  entrie  ader  ant  fuit  toUe.  Et 
ceo  fuit  adjudge  devant  mon  master 
sir  R.  Danby,  jades  chief e  justice 
de  la  common  banke  d  ses  campa- 
gnionSf  &c* 


MH.6.CS». 


«E.  4.41. 
4  K.4.  38. 


Sir  Robert  Danby^*^  knight*  was  a  gentleman  of  an  ancient  and 
faire  descended  family,  and  chiefe -justice  of  the  court  of  camnioD- 
picas;  a  grave,  reverend,  and  learned  judge,  of  whom  our  author 
speaketh  here  with  verie  great  reverence,  as  you  may  perceive. 
And  here  is  to  be  noted  how  necessarie  it  is,  after  the  example  of 
our  author,  to  observe  the  judgements  and  resolutions  of  tbe  sages 
of  the  law. 


Sect.  693.  [563.  bJ 

/jf'E.Vr,  Ion  Venlry  d^un  home  est  A  LSO,where  theentrieofaiRU 

congeahle^coni  i^S^ueilprent  estate  xjL    eongeable,  although  that  be 

tt  luy  quant  it  est  dè  }Jeine  age  pur  talées  an  estate  to  him  when  hee  is 

terme  de  «te,  ou  en  tai/e,  on  enfee^  ceo  of  full  age  for  terme  of  life,  or  ii 

est  un  remitter  a  luy^  si  tict  prisd  de  taile,  or  in  fee,  this  is  a  remitter  to 

estate  ne  soit  per  fait  indent,  ou  per  him,  if  such  taking  of  the  estate  be 

matter  de  record^  que  *  conduderaou  not  by  deed  indented,  or  hj  matlrr 

estoppera.  ^ 

*  %  added  L.  and  M.  and  Roh. 


Lib.  3. 


Of  Remitter. 


Sect.  693. 


estoppera*  Car  si  home  soil  diasdsiey 
it  t  repretU  estate  de  U  disseisor  sans 
f attrouper  fait  polle^  ceo  est  ^  nnrt- 
mitter  al  disseisee^  11  &c. 


of  record,  wliieh  sbaU  conclude  or 
estDp  him.  For  if  a  man  be  dissei- 
sed, and  takes  backe  an  estate  from 
the  disseisor  ivithout  deed,  or  by 
deed  poll,  this  is  a  remitter  to  the 
disseisee,  &e« 


HERE  appeareth  a  diversity  betweene  a  right  of  entrie  and  a 
right  of  action  ;  for  if  a  man  of  full  age  having  but  a  right 
of  action,  taketh  an  estate  to  him,  hee  is  not  remitted  :  but  where 
hee  hath  a  right  of  entrie,  and  taketh  an  estate,  he  by  his  entrie  is 
remitted,  because  his  entrie  is  lawfull.  And  if  the  disseisor  infeoffe 
the  disseisee  and  others,  the  disseisee  is  remitted  to  the  whole,  for 
his  entrie  is  lawfull  :  otherwise  it  is  if  his  entrie  were  taken  away. 

"  Lou  r entrie  est  congcable*^  A,  is  disseised  of  a  mannor,  where- 
unto  an  advowson  is  appendant,  an  cstranger  usurpe  to  the  advow- 
SOD,  if  the  disseisee  enter  into  the  mannor,  the  advowson  is  recon- 
tinued  agaxne,  which  was  severed  by  the  usurpation.  And  so  it  is  if 
tenant  in  tayle  be  of  a  mannor  whereunto  an  advowson  is  appen- 
dant, the  tenant  in  taile  discontinueth  in  fee,  the  discontinuee  grant- 
eth  away  the  advowson  in  fee,  and  dieth,  the  issue  in  tayle  recon- 
tinueth  the  mannor  by  recoverie,  he  is  thereby  remitted  to  the 
advowson  ;  and  in  both  cases  hee  that  right  hath  shall  present  when 
the  church  becommeth  voyd. 

The  patron  of  a  benefice  is  outlawed,  atid  the  church  becommeth 
voyd,  an  estranger  usurpeth,  and  six  moneths  passe,  the  king  doth 
recover  in  a  quare  imfiedit^  and  remove  the  incumbent,  6cc.  the  ad- 
vowson is  recontinued  to  the  rightfull  patron.  And  so  note  a  diversitie 
betweene  a  recontinuance  and  a  remitter  ;  for  a  remitter  cannot  be 
properly,  unlesse  there  be  two  titles  ;  but  a  recontinuance  may  be 
where  there  is  but  one. 


S9  An.  p.  80. 
43  An.  p.  3. 

11  H.  7.  So. 
3  H.  A.  19. 
40  E.  3.  43. 
(Sect.  OM.) 
(Hob.  S«0.) 
(Aut.49.l>. 
350.8.) 


8'R.  3.  C^nur. 
imp.  190. 
19  H.  6.  SO. 
8  H.  6. 17. 
SI  H.6.3. 
3  H.  4.  8. 
MR.  A.  15, 16. 
S7  H.  0. 18. 
SA  H.  8.  4. 
F.N.B.3A.f4 
&35.b. 
(3  Rep.  3.  bb 
Secu  OAlO 


S2  An.p.33. 
en  le  case  de 
lliecibaU  Onif 
vile. 

(3  Rep.  SO 


"  Per  fait  indent^  i^c,**  Here  it  appeareth  that  if  the  disseisor 
by  deed  indented  make  a  lease  for  life,  or  a  gift  in  taile,  or  a  feoff- 
ment in  fee,  whereunto  liverie  of  seisin  is  requisite  ;  yet  the  deed 
indented  shall  not  suffer  the  liverie  made  according  to  the  forme 
and  effect  of  the  indenture,  to  worke  any  remitter  to  the  disseisee, 
but  shall  estop  the  disseisee  to  claime  his  former  estate  ;  and  if  the 
disseisor  upon  the  feoffment  doth  reserve  any  rent  or  condition,  &c. 
the  rent  or  condition  is  good  :  and  the  reason  wherefore  a  deed 
indented  shall  conclude  the  taker  more  than  the  deed  poll,  is,  for 
that  the  deed  poll  is  only  the  deed  of  the  feoffor,  donor,  and  lessor  ; 
but  the  deed  indented  is  the  deed  of  both  paities,  and  therefore 
aswell  the  taker  as  the  giver  is  concluded. 


13H.4.5. 
3H.4.17. 
8H.  4.8. 
IS  H;  4. 10. 
35  An.  8. 
17  Ass.  3. 
90  Ass.  53. 

43  E.  3  17. 
Fwlcei'teaie* 

44  E.  3. 
Estop.  10. 
SIH.  A.8. 


H.A.  17. 
per  Codmeve. 
(IB^  Abr. 
8A3.878. 
4  Rep.  5S.)J 


"  Ou  fier  record.' 
the  like. 


As  by  fine»  deed  indented,  and  inroUed,  and 


t  reprenu-'^  prenu  L.  and  M.  and  Roh.  I  £^c.  not  in  L.  and  M.  nor  Roh. 

%  ttn-^oR,  L.  and  M.  and  Roh. 


Lib.  3.   Cap.  12. 


or  Remitter. 


Sect.  694^96- 


Sect.  694.  [364.  a.3 

JTBMj  si  home  Ussa  (ore  pur  \  LSO^ifa  man  let  land  for  terme 

terme  de  vie  a  mauler^  le  qud  j\  of  life  to  another,  who  aiieneth 

aliéna  a  un  auUr  en  feey  et  Valienee  to  another  in  fee,  and  the  alienee 

fait  estate  a  le  lessor^  ceo  est  un  re-  make  an  estate  to  the  lessor,  this  i% 

milter  al  lessor,  fur  ceo  qiu  son  entrie  a  remitter  to  the  lessor,  because  his 

fuît  congeabUy  *  &e.  entrie  was  eongeable,  'fce. 

This  is  evident  enough  upon  that  which  hath  beene  said. 


<llo!b.a50.) 

JTEMy  si  home  soil  dissdsiey  et  le 
disseisor  lessa  la  terre  al  disseisee 
per  fait  poly  ou  sansfaity  pur  terme 
des  anSy  per  que  le  disseisee  entra,  eest 
entre  est  un  remitter  a  le  disseisu. 
Car  en  tid  can  Ion  Ventre  d*un  home 
est  eongeablSy  et  un  lease  est  fait  a  luy, 
eoment  que  il  claima  per  parolx  en 
paiiSy  que  il  ad  estate  perforce  de  tiel 
leascy  ou  dit  overtmenty  que  il  ne 
élaima  riens  en  la  terre  sinon  per 
force  de  tiel  leascy  uncore  ceo  est  un 
remitter  a  Iny,  ear  tiel  f  disclaimer  en 
lepaUsn^estriensapurpose*  MessHl 
%  disclaim/er  en  court  de  record,  que  il 
Il  n'od  estate  forsque  per  force  de  tiel 
lease,  et  nemy  auterment,  donque  il  est 
conelude,  &c. 


Sect  695. 


ALSO,  if  a  man  bee  disseised,  and 
the  disseisor  let  the  land  to  the 
disseisee  by  deed  pol,  or  without 
deed,  for  terme  of  yeares,  by  whieh 
the  disseisee  entreth,  this  entrie  is  a 
remitter  to  the  disseisee*  For  in  such 
ease  where  the  entrie  of  a  man  is 
eongeable,  and  a  lease  is  made  to 
him,  albeit  that  he  elaimeth  by 
words  in  paOs,  that  he  hath  estate 
by  force  of  such  lease,  or  saith  open- 
ly, that  he  elaimeth  nothing  in  the 
land  but  by  force  of  such  lease,  yet 
this  is  a  remitter  to  him,  for  that  sueh 
disclaimer  in  paiis  is  nothing  to  the 
purpose.  But  if  hee  disclaime  in 
court  of  record,  that  he  hath  no 
estate  but  by  force  of  sueh  lease, 
and  not  otherwise,  then  is  lie  con- 
cluded, &c. 


(3nep.SI.) 


HERE  appeareth  a  diversitie  betweeqe  a  claime  in  fiaiU  of  an 
estate,  and  a  claime  of  record,  for  a  claime  in  ftaiia  shall  not 
hinder  a  remitter.  Otherwise  it  is  of  a  claime  of  record,  because 
that  doth  worke  a  conclusion. 


Sect*  696. 

JTEM,  si  deux  joyntenants  seisie     A  LSO,  if  two  joyntenants  seised 
de  certaine  tenements  en  fee,  Vun   J\  of  certaine  tenements  in  fee,  the 
esteantU  pleine  age,  VauterdeinsagCy  one  being  of  full  age,  the  other 

sont  within 


*  ifc.  not  in  L.  and  M.  nor  Roh.  t  ditclaimer^lai/me,  L.  and  M.  and  Bob. 

t  fUfclairner^ctatftne,  L.  and  M.  and  Boh.  iCûd-^ad,  Ir.  and  M.  and  EoL 


Lib.  3. 


Of  Remitter. 


Sect,  696. 


sont  dissdsieSy  *  &c.  et  le  disseisor 
morust  seisie,  et  son  issue  entra,  Vnn 
de  les  joyntenants  esteant  adonques 
Aeins  age,  et  après  que  il  Tsient  al' 
pfeme  age,  Vheire  le  disseisor  lessa  les 
tenements  a  mesmes  les  joyntenants 
fur  terme  de  hmr  j  deux  vies,  eeo  esi 
un  remitter  (qfuant  al  moitié)  a  eeluy 
que  fuit  deins  age,  pur  eeo  que  il  est 
sdme  de  cest  moitié  que  affiert  a  luy  en 
fee,  pur  eeo  que  son  entre  fuit  con- 
geahle.  Mes  Vavter  jointenaunt  n'ad 
en  Voûter  moitié  forsque  estate  pur 
terme  de  sa  vie  per  force  de  le  lease, 
pur  eeo  que  son  entre  fuit  toUe,  &e. 


vithin  age,  bee  disseised,  &e.  and  the 
disseisor  die  seised,  and  his  issue  en- 
ter, the  one  of  the  joyntenants  being 
then  vrithin  age,  and  after  that  he 
eommcth  to  full  age,  the  heire  of 
the  disseisor  letteth  the  tenemeiits 
to  the  same  joyntenants  for  terme  of 
their  two  lives,  this  is  a  remitter  (as 
to  the  moitié)  to  him  that  was 
within  açe,  because  hee  is  seised  of 
the  moitié  which  belongeth  to  him 
in  fee,  for  that  his  entrie  was  con^^ 
geable*  But  the  other  joyntenant 
hath  in  the  other  moity  Jbut  an  estate 
for  terme  of  his  life  by  force  of  the 
lease,  because  his  entry  was  talien 
away,  &e. 


HERE  note  a  diversitie  worthy  the  observation,  that  where 
joyntenants  or  coparceners  have  one  and  the  same  remédie, 
r*î64.  h  1  enter,  the  othçr  shall  enter  also  :  but  where  re- 

L  ^  •  ^*  J  medies  bee  severall,  there  it  is  otherwise.  As  if  two  joy nte-  ioH.0.10. 
nautsor  coparceners  joyne  in  a  reall  action,  where  their  entrie  is  not    JJ  Sittit! 
lawïîill,  and  the  one  is  summoned  and  severed,  and  the  other  pursueth  -  Ent.  CoDg.  54. 
and  recovereth  the  moitié,  the  other  joyntenant  or  coparcener  shall 
enter  and  take  the  profits  with  her,  because  their  remédie  was  one 
and  the  same.    But  where  two  coparceners  be,  and  they  are  dis- 
seised, and  a  discent  is  cast,  and  they  have  issue  and  die,  if  the  issue 
of  the  one  recover  her  moitié,  the  other  shall  not  enter  with  her, 
because  their  remedies  were  severall  :  and  yet  when  both  have  re- 
covered, they  are  coparceners  againe.   So  here  in  this  case  that 
lAttleton  putteth,  the  two  joyntenants  have  not  equall  remédie  ;  for 
the  infant  hath  a  right  of  entry,  and  the  other  a  right  of  action;  and 
therefore  the  infant  being  remitted  to  a  mcntie,  the  other  shall  not 
enter  and  take  the  pn^ts  with  her. 

If  J[.  and  B.  joyntenants  in  fee,  be  disseised  by  the  father  of  A. 
who  dieth  seised,  his  sonne  and  heire  entreth,  he  is  remitted  to  the 
whole,  and  his  companion  shall  take  advantage  thereof.  Otherwise 
here  in  the  case  of  Littleton,  for  that  the  advantage  is  given  to  the 
infant,  more  in  respect  of  his  person  than  of  his  right  ;  whereof  his 
ccHnpanion  shall  take  no  advantage.  But  if  the  grandfather  had  dis- 
seised the  joyntenants,  and  the  land  had  descended  to  the  father,  and 
from  him  to  A,  and  then  A.  had  died,  the  entrie  of  the  other  should 
be  taken  away  by  the  first  discent;  and  therefore  he  should  not  enter 
with  the  heire  of  A. 

But  here  in  the  case  of  Littleton^  if  after  the  discent  the  other  ^UJ^ 
joyntenant  had  died,  and  the  infant  survived,  some  say  that  he 
should  have  entred  into  the  whole,  because  hee  is  now,  in  judgement 
of  law,  solely  in  by  the  first  feoffioaent,  and  he  claimeth  not  under  the 
discent 


^    *  &c.  not  In  L.  and  M.  nor  Boh.       f  deux  not  in    and  M.  nor  Roh. 


Lilx  s.    Cap.  13.  Of  Warrantic.  Sect.  6f  7. 


Chap.  13. 


Of  Warrantie. 


Sect.  697. 


JL  est  communément  dit,  qtu  trois 
garranties  y  «onl,  scilicet^  gaTrran- 
tie  Unealy  garrantie  collateral^  et  gar- 
rantie  que  commence  per  disseisin.  Et 
est  aseoivoir^  que  devant  Vestatute  de 
Gloucester  touts  garranties  queux  dis- 
cendont  a  eux  queux  sont  hàres  a  eiuç 
queuxfesoyent  lesgarrantieSyfutront 
barres  d  mesmes  les  hnres  a  demander 
ascuns  terres  ou  tenements  encouaUer 
les  garranties^  foreprise  les  garran- 
ties queux  ci>mmencerenJt  per  disseu 
sin;  car  tiel  garrantie  ne  fuit  unque 
barre  al  heire^  pur  ceo  que  le  garran* 
tie  commence  per  forf,  scilicet,  per 
disseisin. 


IT  is  commoiily  said,  that  there  bee 
three  warranties,  scUicety  war- 
rantie lineail,  warrantie  coUaterall, 
and  warrantie  that  commenee  by 
disseisin.  And  it  is  to  be  understood, 
that  before  the  statute  of  Glouce^er 
all  warranties  which  descended  to 
them  which  are  heires  to  those  who 
made  the  warranties,  were  barres  to 
the  same  heires  to  demand  any  lands 
tfr  tenements  against  the  warranties, 
except  the  warranties  whieh  com- 
mence by  disseisin  ;  for  such  war- 
rantie was  no  barre  to  the  heire,  for 
that  the  warrantie  commenced  by 
wrong,  viz.  by  disseisin. 


Vide  Sect.  SB8. 
331. 
aughan  375.) 


Bnet.  lih.  S. 
M.i7,  lib.  5. 
foL  380, 311,  See. 
OlanvflLHlK  3. 
ttB.i,s,3. 
LiL7.Cftp.9,3. 
Iih.9.CIU4. 
BrittODoa.  Wf. 
foL  M9, 350,  be. 
&rol.38.lo«.  b. 
IM,  197. 

Fleui  10».  5.  cap.  15. 

(Ant.  303.  U 
SRolk  AIM-. 
775,  TTC. 
Cro.  Jac  4.) 

[c]  Britton  fd. 
lOT.b. 


r<I  Bract.  lib.  5. 
ttC  330. 


COFIcttUb.5. 
cap.  15. 


Lib.  4.  fol.  81. 
Koke*i  caie. 
(F.  N.B.  134. 


WL  eat  communément  €Ut"    Here  by  the  opinion  of  Littleton^ 
m  communia  opinio  is  of  authoritie,  and  stands  with  the  rule  of 
iK-Wy  A  communi  obaervantia  non  eat  recedendum:  and  rq^c  -i 
againe,  Minimè  mutcmda  aunt  quét  certam  habuerunt  in-  L*^"*** 
terftretationem. 

Here  oar  author  be^neth  this  Chapter  with  an  exact  division 
of  warranties.  A  warrantie  is  a  covenant  reall  annexed  to  lands 
or  tenements,  whereby  a  man  and  his  heires  are  bound  to  warrant 
the  same;  and  either  upon  voucher,  or  by  judgement  in  a  writ  of 
warrantia  cartét,  to  yeeld  other  lands  and  tenements  (which  in  old 
bookes  is  called  in  excambio  J  to  the  value  of  those  that  shall  bee 
evicted  by  a  former  title,  or  else  may  bee  used  by  way  of  rebut- 
ter,  {I) 

Lib.0.  cap.  83.  Min.  cap.  8.  $  17.  38  E.  3.  81.  45  E.  3. 18. 

"  Rebouter*^  is  a  French  word,  and  is  in  Latine  refiellere^  to 
repell  or  barre  ;  that  is,  in  the  understanding  of  the  common  law, 
the  action  of  the  heire  by  the  warrantie  of  his  ancestor  ;  and  this 
is  called  to  rebutt  or  repell.  [c]  Britton  saith,  Garranter  en  un 
aence  aignifie  a  dtj'ender  aon  tenant  en  aa  aeiain^  et  en  auter  aence 
sigmfie  que  ai  il  ne  défende  que  le  garrant  luy^  aoit  tenue  a  eo- 
changea  f  et  de  faire  aon  gree  a  la  vaillaunce,  [rf]  Bract  on  saith, 
Warrantizare  nihil  aliud  eat,  quàm  defender  e  et  acquietare  tenen- 
tem  qui  warrantum  vocavit  in  aeiainâ  auâ.  [c]  Fleta  saith.  War- 
rantizare  nihil  aliud  eat  quàm  fioaaidentem  vocantem  defendere  et 
acquietare  in  auâ  aeiainâ  velfioaaeaaioneergafietentem^^c.et  tcften» 
de  re  warranti  ercambium  habebit  ad  valentiam. 

It  is  to  be  observed,  that  there  be  two  kbde  of  warranties, 
that  is  to  say,  warrantia  exfireaaa  et  tacita,  vulgarly  said  warrantie 
in  dëbd,  because  they  be  expressed  ;  and  warranties  in  law,  because 
the  law  doth  tacitely  imply  them.   And  this  division  of  warranties 

that 
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that  Littletonhere  speaketh  of,  he  intendeth  of  warranties  in. deed. 
And  of  warranties  in  law,  more  shall  be  said  hereafter  in  this  Chap- 
ter. As  for  promises  or  contracts  annexed  to  chattels  reall  or  per- 
sonal!, they  are  not  intended  by  our  author  in  his  said  division,  but 
only  warranties  concerning  freeholds  and  inheritances. 

'*  Devant  le  statute  de  Gloucester**  This  statute  was  made  at  a 
parliament  holden  at  Glocester  in  the  sixth  ycare  of  the  reigne  of 
king  E,  1.  and  therefore  it  is  called  the  statute  of  Glêcester. 

Sont  barres  a  mesmes  les  heires  a  demander  ascuns  terres^  ts^c,** 
For  the  statute,  as  hath  beene  said,  being  made  in  6  £.  1.  (was 
before  the  statute  of  donia  conditionaUbus^  which  was  enacted  13  Ed- 
vfard  1.)  when  all  states  of  inheritance  were  fee  simple.  But  after 
the  statute  of  13  Edward  1.  the  heire  in  tayle  is  not  barred  by  the 
warrantie  of  his  ancestour,  unlesse  there  be  assets,  as  shall  be  said 
hereafter  more  largely  in  this  Chapter. 
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By  the  statute  of  Glocester  foure  things  are  enacted. 

First,  that  if  a  tenant  by  the  courtesie  alien  with  warrantie  and 
dieth,  that  this  shall  bee  no  barre  to  the  heire  in  a  writ  of  mor- 
dancester^  without  assets  in  fee  simple  ;  and  if  lands  or  tenements 
descend  to  the  heire  from  the  father,  he  shall  be  barred,  having 
regard  to  the  value  tliereof. 
ranK  K  1  Secondly,  that  if  the  heire,  for  want  of  assets  at  that  time 
(_oOd«  D.J  descended,  doth  recover  the  lands  of  his  mother  by  force 
of  this  act,  and  afterwards  assets  descend  to  the  heire  from  the  fa- 
ther, then  the  tenant  shall  recover  against  the  heire  the  inheritance 
of  the  mother  by  a  writ  of  false  judgement,  which  shall  issue  out  of 
the  record,  to  resummon  him  that  ought  to  warrant,  as  it  hath  beene 
done  in  other  cases,  where  the  heire  being  vouched  commeth  into  the 
court,  and  pleadeth  that  he  hath  nothing  by  discent. 

Thirdly,  that  the  issue  of  the  sonne  shall  recover  by  a  writ  of 
co^inage,  aielt  and  besaicL 

And  lastly,  that  the  heire  of  the  wife,  after  the  death  of  ;the 
father  and  mother,  shall  not  bee  barred  of  his  action  to  demand  tlie 
heritage  of  the  mother  by  writ  of  entrie,  which  his  father  aliened 
in  the  time  of  his  mother,  whereof  no  fine  was  levied  in  the  king's 
coort. 

Concerning  the  first,  there  be  two  points  in  law  to  be  observed. 

First,  albeit  the  statute  in  this  article  name  a  writ  of  mordancester^ 
and  after  writs  of  cosinage^  «W,  and  besaiel  [c]  ;  yet  a  writ  of  right, 
a /brmedon^  a  writ  of  entry  ad  communem  legem^  and  all  other  like 
actions,  are  within  the  purview  of  this  statute  ;  for  those  actions  are 
pat  but  for  examples. 

Secondly,  where  it  is  said  in  the  said  act  (if  tlie  tenant  by  the^ 
courtesie  alien),  yet  this  release  with  warrantie  to  a  disseisor,  &c  is' 
within  the  purview  of  the  statute,  for  that  it  is  in  equall  mischiefe  ; 
and  if  tliat  evasion  might  take  place,  tlie  statute  should  have  beene 
made  in  vaine. 

If  tenant  by  the  courtesie  be  of  a  scignioric,  and  the  tenancie 
eacheate  untohim»  and  after  he  alieneth  with  warrantie,  this  shall 

not 


(8  Rep.  fa,ss.) 


(Ant.  54.  h) 

[tf]  11  As.  tit. 
Oarr.83. 
4  K.  3. 0«rr.  01. 
18  E.  3.  ffl. 
PL  Com.  110. 
7  E.8.  53. 
Temp*  £.  1. 
GacT.  87. 

S7  E.3.8,0. 
14  £.4.  Ou^S. 
Bier  qutrto  Mar. 
148.  a. 


Vot.  II. 


53 


Lib.  3.    Cap.  13. 


Of  Warrantie* 


Sect.  697a 


lê]  11  a  7. 

«p.  90. 
(Fb«.3t0.a. 


llBiS.9. 


(Hob.  SI. 
•  Bop.  Ma.) 


tim.t. 

JwlmiiCDtSÔS. 
(SRoU.  AW.77«. 

SoeufcSCiHl* 
44.  b. 

1  Leo.  Ml.) 


not  binde  the  issue,  unlesse  assets  descend  ;  for  it  is  in  equall  mis- 
chiefe.  But  notwithstanding  this  statute,  iÎF  feme  tenant  in  dower 
had  aliened  in  fee  with  warranty  and  died,  the  warranty  had  bound 
the heire untill  the  statute  [o]  of  11  H.7,  ûnce  our  author  wrote: 
by  which  statute  the  heire  may  enter,  notwithstanding  such  war- 
rantie. 

But  note,  there  is  a  diversitie  betweene  a  warranty  on  the  part  of 
the  mother,  and  an  estoppell  ;  for  an  estoppell  ci  the  part  of  the 
mother  shall  not  binde  the  heire,  when  hee  claimeth  from  the 
father  :  as  if  lands  bee  given  to  the  husband  and  wife,  and  to  the 
heires  of  the  husband,  the  husband  make  a  gift  in  taile,  and  dieth, 
the  wife  recovereth  in  a  cut  in  vitû  against  the  donee,  supposing 
that  she  had  fee  simple,  and  make  a  feoffment  and  dyeth,  the  donee 
dyeth  without  issue,  the  issue  of  the  husband  and  wife  bring  2l  former 
don  in  the  reverter  against  the  feoffee  ;  and  notwithstanding  that  he 
was  heire  to  the  estoppell,  and  the  mother  was  estopped,  yet  for 
that  he  claimed  the  land  as  hei|^e  to  his  father,  hee  was  not  estopped. 
Note,  tliat  warranties  are  favoured  in  law,  being  part  of  a  man's 
assurance  ;  but  estoppels  are  odious. 

If  a  feme  heire  df  a  disseisca*  infeoffeth  me  with  warrantie,  and 
marrieth  with  the  disseisee,  if  after  the  disseisee  bring  a  firmdpe 
against  me,  I  shall  rebut  him,  in  respect  of  the  warrantie  of  his 
wife,  and  yet  he  demandeth  the  land  in  another's  right.  And  so  if 
the  husband  and  wife  demand  the  right  of  the  wife,  a  warrantie  of 
the  cdlaterall  ancestor  of  the  husband  shall  barre. 

If  a  woman  had  beene  tenant  for  life,  the  remainder  or  reversioo 
to  her  next  heire,  and  the  woman  had  aliened  in  fee  and  died,  this 
warrantie  had  barred  her  heire  in  remainder  or  reversion  ;  but  this 
is  partly  holpen  by  the  said  act  of  11  H.  7.  viz.  where  the  woman 
hath  any  estate  for  life  of  the  inheritance  or  purchase  of  her  hus- 
band, or  given  to  her  by  any  of  the  ancestors  of  the  husband,  or  by 
any  other  person  seised  to  the  use  of  her  husband,  or  of  any  of  his 
ancestors,  there  her  alienation  release,  or  confirmation  with  war- 
rantie, shall  not  bmd  the  heire. 
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To  the  authorities  quoted  m  the  margent,  which  may  serve  as 
commentaries  upon  the  said  statute,  I  will  only  adde  two  cases. 
The  one  was  [/]  A  man  seised  of  lands  in  fee  levied  a  fine  to  the 
use  of  himselfe  for  life,  and  after  to  the  use  of  his  wife,  and  of  the 
heires  males  of  her  body  by  him  begotten  for  her  jointure,  and  had 
issue  male,  and  after  he  and  his  wife  levied  a  fine,  and  sullered  a 
common  recovery,  the  husband  and  wife  died,  and  the  issue  male 
entred  by  force  the  said  statute  of  11  H,7,  And  it  was  holdea 
by  the  justices  of  assise  (the  case  comming  downe  to  be  tried  by 
nUi  ftriu8\  that  the  entry  of  the  issue  male  was  lawfiill  :  and  yet 
this  case  is  out  of  the  letter  of  the  statute  ;  for  she  neither  levied 
the  fine,  &c«  being  sole,  or  with  any  other  after^taken  husband,  but 
is  by  herselfe  with  her  husband  that  made  the  joynture.  Scd  qid 
hécret  in  litrrâ  hécret  in  cortice  ;  and  this  case  being  m  the  same 
mischiefe,  is  therefore  within  the  remedy  of  the  sututc,  by  the  in- 
tendment of  the  makers  of  the  same,  to  avoid  the  disherison  of 
heires  who  were  provided  for  by  the  said  joynture,  and  especially  by 
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the  husband  himselfe  that  made  the  joynture,  which  (as  it  was  said) 
is  a  stronger  case  than  the  example  set  downe  in  the  statute.  The 
r^AA      T  ^^^^  ^*®»  [5"]  seised  of  lands  in  the  right  of  his 

a.  J  yf\{^^  and  they  two  levie  a  fine,  and  the  conusee  grant 
and  rendereth  the  land  to  the  husband  and  wife  in  speciall  tayle, 
the  remainder  to  the  right  heires  of  the  wife,  they  have  issue,  the 
husband  dyeth,  the  wife  taketh  another  husband,  and  they  two  levie 
a  fine  in  fee,  and  the  issue  entreth,  this  is  directly  within  the  letter 
of  the  statute,  and  yet  it  is  out  of  the  meaning  ;  because  the  state 
of  the  land  moved  from  the  wife,  so  as  it  was  the  purchase  of  the  hus- 
band in  letter,  and  not  in  meaning.  But  where  the  woman  is  tenant 
for  life,  by  the  gift  or  conveyance  of  any  other,  her  alienation  with 
warrantie  shall  binde  the  heire  at  this  day.  Soif  a  man  bee  tenant 
for  life  (otherwise  than  as  tenant  by  the  coai*tesie)  and  alien  in  fee 
with  warrantie,  and  dieth,  this  shall  at  this  day  binde  the  heire  that 
hath  the  reversion  or  remainder  by  the  common  law  not  holpen  by 
any  statute.  But  all  this  is  to  be  understood,  unlesse  the  heire  that 
hath  the  reversion  or  remainder  doth  avoid  the  estate  so  aliened  in 
the  life  of  .the  ancestour  ;  for  then  the  estate  being  avoided,  the  war- 
rantie being  annexed  mito  the  estate,  is  avoided  also  ;  whereof  more 
shall  be  said  in  thli  Chapter  in  his  proper  place.  And  therefore  it  is 
necessary  for  the  heire  in  such  cases  to  make  an  entiy  as  soone  as 
he  hath  notice  or  probable  suspicion  of  such  an  alienation. 

As  to  the  second  clause  of  Ûie  statute  of  Glocester^  there  are  two 
points  of  law'to  be  observed. 

First,  Uiat  by  the  expresse  purview  of  the  statute,  if  assets  doe 
after  discend  from  the  father^  then  the  tenant  shall  have  recovery 
or  restitution  of  the  lands  of  the  mother.  But  in  a  formedon^  if  at 
the  time  of  the  warrantie  pleaded  no  assets  be  discended,  whereby 
the  demandant  recovereth,  if  after  assets  discend,  there  the  tenant 
shaU  have  a  scire  Jucias  for  the  assets,  and  not  for  the  land  iutailed. 
And  the  reason  hereof  is;  that  if  in  this  case  the  tenant  should 
be  restored  to  the  land  intailed,  then  if  the  issue  in  taile  aliened 
the  assets,  his  issue  should  recover  in  a  formedon  ;  and  therefore 
the  sages  of  the  law,  to  prevent  future  occasions  of  suits,  resolved 
the  said  diversitie  in  the  cases  abovesaid,  upon  consideration  and 
construction  of  the  statute  of  GLoceateVy  and  of  the  statute  de  doniê 
conditionalidus. 

Secondly,  it  is  to  bee  observed,  that  after  assets  discended,  the 
rccoverie  shall  bee  by  writ  of  judgement,  which  shall  issue  out  of  the 
roUe  of  the  justices,  8cc,  And  here  two  things  are  to  be  declared 
and  explained.  First,  by  what  writ,  &c.  and  that  is  cleere,  viz.  by 
scire  facias.  But  the  second  is  more  difficult  ;  and  that  is,  upon 
what  manner  of  judgement  the  scire  facias  is  to  be  grounded  :  for 
explanation  whereof  it  is  to  be  understood,  that  if  the  tenant  will 
have  benefit  of  the  statute  he  must  plead  the  waiTantie,  and  ac- 
knowledge the  title  of  the  demandant,  and  pray  that  the  advan- 
tage of  the  statute  may  bee  saved  unto  him,  and  then  if  after  assets 
discend,  the  tenant  upon  this  record  shall  have  a  scire  facias  :  and 
if  assets  discend  but  for  part,  he  shall  have  a  scire  facias  for  so 
much.  But  if  the  tenant  plead  the  warrantie,  and  plead  iurther 
that  assets  discended,  &c.  and  the  demandant  taketh  issue  that  as- 
sets discended  not,  &c.  which  issue  is  found  for  the  demandant,  where- 
upon 
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**  A  dewiandfr  oênoêM  terre»  tm  temtwunf^*  A 
not  orJy  be  annexed  to  freeholds,  or  inheritances  corporally  wlûch 
paste  by  livery,  as  houses  and  lands,  bat  also  to  fmhoUs  or  inhe- 
ritances incorporeall,  which  ïft  in  grant,  as  adrowsons  ;  and  tn  rents, 
com  moos,  estovers,  and  the  like,  which  issoe  oat  of  lands  or  tene- 
ments. And  not  onely  to  inheritances  m  eMe,  but  also  to  rents,  com- 
mons, estovers.  Sec  newly  created.  As  a  man  (some  say)  may 
grant  a  rent,  he.  oat  of  land  for  fife,  in  tayle,  or  in  fee  with  war- 
rantie  ;  for  ahhoogfa  there  can  be  no  title  precedent  to  the  rent,  yet 
there  may  be  a  title  precedent  to  the  land,  ont  of  which  it  issneth 
before  the  grant  of  the  rent,  which  rent  may  bee  avoided  by  the 
recovery  of  the  land  ;  in  which  case  the  grantee  may  helpe  him- 
selfe  by  a  warrantia  cariée^  upon  the  especiall  maiter.  And  so 
a  warrantie  in  law  may  extend  to  a  rent,  &c  newly  created  ;  and 
therefore  if  a  rent  newly  created  be  granted  in  exchange  for  an  acre 
of  land,  this  exchange  is  good,  and  every  exchange  implyeth  a  war- 
rantie in  law.  And  so  a  rent  newly  created  may  be  granted  for 
oweltie  of  partition. 

A  man  seised  of  a  rent  secke  issuing  out  of  the  mannor  of  pn^^*  l  -i 
Daie,  Uketh  a  wife,  the  husband  releaseth  to  the  terre-  L*^"»  '^•J 
tenant,  and  warranteth  tenementa  finçdicta,  and  dieth,  the  wife 
bringeth  a  writ  of  dower  of  the  rent,  the  terre-tenant  shall  vouche, 
for  that  albeit  the  release  enured  by  way  of  extinguishment,  yet  the 
warrantie  extencled  to  it  ;  and  by  warranting  of  the  land,  all  rents, 
5cc.  issuing  out  of  the  land,  that  are  suspended  or  discharged  at  the 
time  of  the  warrantie  created,  are  warranted  also. 


Sect.  698. 

GJinnAJ^r  qm  commence  per  XTT  TARBANTIE  that  eomrnen- 
dissemnesten  tid  forme:  sU  VV  <^cs  by  disseisin  it  in  this  man- 
come  Urn  il  est  pier  et  Jits^  et  le  Jits  ner  :  as  where  there  is  father  and 
purcltase  terre^  &c.  et  kssa  mesme  lu  son,  and  the  sonue  parehaseth  land, 

terre  •  Ac. 


(1)  Upon  the  sUerstions  made  by  the  statute  law  in  the  doctrine  of  wsrraatyy  see  note  1. 
373.  b. 


Lib.  s. 


Of  Warrantic. 


Sect  69a 


ittre  a  son  pier  pur  ttrme  d'am,  et 
pier  per  son  fait  ent  enfeoffa  im  an- 
fer  enfie^  et  ohVge  luy  et  9e$  hdres 
a  garranty^  et  lepier  dett/y  per  que  le 
garranty  diseendist  alJttSy  ceo  gar- 
reuity  ne  harreramy  leJtXs;  earnienl 
obstant  eel  garrantie  le  Jits  poit  hien 
enter  en  la  terre,  ou  aver  un  assise  en- 
mro  Valienee  sHl  voit,  pur  ceo  que  le 
garrantie  commence  per  disseisin; 
ear  quant  le  pier  que  n^avoit  estate 
forsquepur  terme  des  ans,  fist  un 
feoff emad  en  fee,  ceo  fuit  un  dissd- 
sin  al  fits  del  franktenement  que 
adonquesfmst  en  le  fits.  En  mesme 
le  maner  est,  si  le  fits  lessa  a  le  pier 
la  terre  a  tener  a  volunt,  et  puis  le 
pier  fait  un  feoffment  ove  garrantie, 
&c  Et  sicome  est  dit  de  pier,  issint 
poit  estre  dit  de  chescun  auter  aun^ 
eester,  &c.  En  mesme  le  maner  est, 
si  tenaunt  per  elegit,  tenaunt  per 
statute  merchant,  ou  tenant  per  sta- 
tute de  le  staple,  fait  feoffment  en 
fee  ovesque  garrantie^  f  barre- 
ra my  VTieire  que  doit  aver  la  terre, 
pur  ceo  que  tiels  garranties  commen- 
eerent  per  disseisin^ 


&e.  and  letteth  the  same  land  to  hit 
father  fbr  terme  of  yeares,  and  the 
father  by  Ids  deed  thereof  infeofieth 
another  in  fee,  and  bindes  liim  and 
his  heires  to  warrantie,  and  the  fa- 
ther dies,  whereby  the  warrantio 
deseendeth  to  the  son,  this  warran- 
tie  shall  not  barre  the  sonne;  for 
notwithstanding  this  warrantie  the 
sonne  may  well  enter  into  the  land, 
or  have  an  assise  against  the  alienee 
if  he  will,  beeause  the  warrantie 
commenced  by  disseisin  ;  for  when 
the  father  which  had  but  an  estate 
for  terme  of  yeares,  made  a  feoffe- 
ment  in  fee,  àiis  was  a  disseisia  to 
the  sonne  of  the  freehold  which  then 
was  in  the  sonne.  In  the  same  man- 
ner it  is,  if  the  sonne  letteth  to  the 
father  the  land  to  hold  at  will,  and 
after  the  father  make  a  feoiTment 
with  warrantie,  &e.  And  as  it  is  said 
of  the  father,  so  it  may  be  said 'of 
every  other  ancester,  &c.  In  the 
same  manner  is  it,  if  tenant  by  elegity 
tenant  by  statute  merchant,  or  te- 
nant by  statute  staple,  make  afeolF- 
ment  in  fee  with  warranty,  this  shal 
not  bar  the  heire  which  ought  to 
have  the  land,  because  such  warran- 
ties  eommence  by  disseisin. 


ARRJJTTY  que  commence  fier  disaeinn,  ^c''  (1)  It  is 
\Jf  called  a  warranty  that  commenceth  by  disseisin,  because  re- 
gularly the  conveyance  whereunto  the  warranty  is  annexed  doth 
worke  a  di^isin. 

In  this  Section  Littleton  putteth  five  examples  of  a  warrantie 
commencing  by  disseisin,  viz.  of  a  feoflfexnent  nude  with  warranty  by 
tenant  for  yeares,  by  tenant  at  will,  by  tenant  by  elegit ^  by  tenant  by 
statute  merchant,  and  by  tenant  by  statute  staple  :  aU  these  and  the 
other  examples  that  Littleton  putteth  of  this  kinde  of  warranties  in 
the  succeeding  Sections,  have  foure  qualities. 

First,  that  the  disseisin  is  done  immediately  to  the  heire  that  is  to 
be  bound  ;  and  yet  if  the  father  bee  tenant  for  life,  the  remainder  to 
the  sonne  in  fee,  the  father  by  covine  and  consent  maketh  a  lease 
lor  yeares,  to  the  end  that  the  lessee  shall  make  a  feoflement  in 
fee,  to  whom  the  father  shal  release  with  warrantie,  and  aU  is  exe- 
cuted accordingly,  the  father  dyeth,  this  warrantie  shall  not  binde, 
albeit  the  disseisin  was  not  done  immediately  to  the  sonne  ;  for  the 
lirafiement  of  the  lessee  is  a  disseinn  to  the  father,  who  is  particefiê 
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crinUrdê.  So  it  is  if  one  brother  make  a  gift  in  tayle  to  another,  and 
the  uncle  disseise  the  donee,  and  infeoffeth  another  with  warrantie, 
the  uncle  dieth,  and  the  warrantie  descendeth  upon  the  donor,  and 
then  the  donee  dyeth  without  issue,  albeit  the  disseisin  r  a^,^  -| 
was  done  to  the  donee  and  not  to  the  donor,  yet  the  war-  L*^^  '  •  ^  J 
rantie  shall  not  binde  him.  The  father,  the  sonne,  and  a  third  per- 
son are  joyntenants  in  fee,  the  father  maketh  a  feoffment  in  fee  of 
the  whole  with  warrantie,  and  dieth,  the  sonne  dieth,  the  third 
person  shàll  not  only  avoyd  the  feoffment  for  his  owne  part,  bat 
also  for  the  part  of  the  sonne  ;  and  he  shall  take  advanuge  that  the 
warrantie  commenced  by  dissebin,  though  the  disseisin  was  done  to 
another. 

The  second  qualitie  appearing  in  Littleton^9  examples  is,  that 
the  warrantie  and  disseisin  are  Hmul  -et  both  at  one  and  the 

same  time,  [y]  And  yet  if  a  man  commit  a  disseisin  of  intent  to 
make  a  feoffihent  in  fee  with  warrantie,  albeit  he  make  the  feoff- 
ment many  yeares  after  the  disseisin,  notwithstanding  because  the 
warrantie  was  done  to  that  intent  and  purpose,  the  law  shall  adjudge 
upon  the  whole  matter,  and  by  the  intent  couple  the  disseisin  and  the 
warrantie  together. 

The  third  qualitie  is,  that  the  warrantie  that  commenceth  by  dis- 
seisin by  all  these  examples  (if  it  should  binde)  should  binde  as  acol- 
laterall  warrantie,  and  therefore  commencing  by  disseisin  shall  not 
binde  at  alL 
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"  JW  barrera  my  le  heire,  b*c."  For  by  tfce  authoritie  of  our  author 
himselfe,  a  lessee  for  yeares  may  make  a  feoffment,  and  by  his  feoff- 
ment a  fee  simple  shall  passe  ;  so  as  albeit  as  to  the  lessor  it  work- 
eth  by  disseisin,  yet  betweene  the-parties  the  warrantie  annexed  to 
such  estate  standeth  good  ;  upon  which  the  feoffee  may  vouch  the 
feoffor  or  his  heires,  as  by  force  of  a  lineall  warrantie.  And  there- 
fore if  a  lessee  for  yeares,  or  tenant  by  eUg^i^  i^c.  or  a  disseisor  in- 
continent make  a  feoffment  in  fee  with  warrantie,  if  the  feofiee  be 
impleaded,  hee  shall  vouch  the  feoflfbr,  and  after  him  his  heire 
also  ;  because  this  is  a  covenant  reall,  which  binde  him  and  his 
heires  to  recompence  in  value,  if  they  have  assets  by  discent  to  re* 
compence  ;  for  there  is  a  feoffment  de  facto  ^  and  a  feoffment  de  jure: 
[*]  and  a  feoffment  de  facto  made  by  them  that  have  such  interest 
or  possession  as  is  aforesaid,  is  good  betweene  the  parties,  and 
against  all  men  but  only  against  him  that  hath  right.  And  there- 
fore if  the  lord  be  gardeine  of  the  land,  or  if  the  tenant  maketh  a 
lease  to  the  lord  for  yeares,  or  if  the  lord  be  tenant  by  statute  mer- 
chant, or  staple  or  by  elegit  of  the  tenancie,  and  make  a  feoffment  in 
fee,  hee  hereby  doth  extinguish  his  seigniorie,  although  having  re- 
gard to  the  lessor  it  is  a  disseisin. 

The  fourth  qualitie  is  a  disseisin  ;  but  that  is  put  for  an  example  ; 
and  the  rather,  for  that  it  is  most  usuall  and  frequent  ;  but  a  war- 
rantie that  commenceth  by  abatement  or  intrusion  (that  is,  when 
the  abatement  or  intrusion  is  made  of  intent  to  make  a  feoffment  in 
fee  with  warrantie),  shall  not  binde  the  right  heire,  no  more  than 
a  warranty  that  commenceth  by  disseisin,  because  all  doe  com* 
mence  by  wrong.  And  so  it  is  if  the  tenant  dieth  without  heire, 
and  an  ancestor  of  the  lord  enter  before  the  entrie  of  the  Icrd,  and 
make  a  feoffnaent  |n  fee  with  warranUe,  and  dieth,  this  warrantie 

shaU 


tib*  3.  Of  Warrantic.  Sect  699, 700* 

^all  not  binde  the  lord,  because  it  commenceth  by  wrong,  being  in   pwtaTtiie  buti* 
nature  of  an  abatement    Et  aie  de  dmilibua,  (1)  oS'iÛt».  os. 

2  RoU.  Abr.'  740.) 


Sect,  699. 


j'TEMy  si  gardein  en  ehicalriey 
ou  gardiin  en  socage, fait  unfeoff-^ 
[367  b.l  ^"^^  enfee^  ou  en  fee  toile, 
*  *-*  011  jmr  terme  de  vit,  ovesque 
gwrrantie,  &e,  tiels  garranties  ne  sont 
fos  barres  a  les  hdres  as  queux  les 
terres  serront  dîseendus,  pur  ceo  que 
ih  commence  per  disseishu 


\  LSO,if  a  gardeîne  in  chivalrie, 
,/\  or  gardeine  in  socage,  make  a 
feoffment  in  fee,  or  in  fee  taile,  or 
for  life,  with  vrarrantie,  &c.  such 
warranties  are  not  barres  to  the 
heyres  to  whom  the  lands  shall  bee 
discended,  because  they,  commence 
by  disseisin. 


ERE  Littleton  addeth  the  case  of  gardeine  in  chivalrie,  and 
X  X  gardeine  in  socage,  and  gardeine  because  nurture  is  also  in  the 

  snd  toË  bOwkm 

same  case.  abovenid. 

Vide  Sect.  0Ot. 
(3  Rep.  370 


Sect.  700. 


JTEM^  si  le  pier  et  le  Jits  purchase 
certaine  terres  ou  tenements^  a  aver 
et  tener  a  exuc  joyntmtntj  &c.  et  puis 
le  pier  alien  *  V entier  a  un  auter^  et 
ohUge  luy  et  ses  heires  agarrantie^  &c. 
et  fvis  le  pier  devie^  cd  garrantie  ne 
harrera  my  Uûts  de  le  moitié  que  a 
h«S  afjiert  de  us  dits  tenues  ou  tene- 
ments^ pur  ceo  que  quant  a  cel  moitié 
g^e  affiert  a  lejîts,  le  garrantie  com- 
iBoice  per  disseishij  &e. 


ALSO,  if  father  and  sonne  pur- 
chase certaine  lands  or  tene- 
ments, to  have  and  to  hold  to  them 
joyntly,  &c.  and  after  the  father 
alien  the  whole  to  another,  and 
binde  Kim  and  his  heires  to  warran- 
tic, &c.  and  after  the  father  dieth, 
this  warrantic  shaU  not  barre  the 
sonne  of  the  moitié  that  belongs  to 
him  of  the  said  lands  or  tenements, 
because  as  to  that  moitié  which  be- 
longs to  the  sonne,  the  warrantie 
commences  by  disseisin,  fco. 


"  fi  "^^^^  ^       j ointment^  Vc**    This  is  to  bee  in- 

ftd.  tended  of  a  iaynt  purchase  in  fee  ;  for  if  the  purchase  were 
to  the  father  and  the  sonne,  and  the  heires  of  the  sonne,  and  the 
father  maketh  a  feoflfment  in  fee  with  warrantie,  if  the  sonne 
entreth  in  the  life  of  the  father,  and  the  feoffee  re-enter,  the  father 
dieth,  the  scone  shall  have  an  assise  of  the  whole  :  and  so  is  the 
booke  of  23  H.  6.  to  be  understood.  But  if  the  sonne  had  not  en- 
tred  m  the  life  of  the  father,  then  for  the  father's  moitié  it  had 
beene  a  barre  to  the  sonne,  for  that  therein  he  had  an  estate  for  life  ; 
and  therefore  the  warrantie  as  to  that  moitié  had  beene  coUaterall 
to  the  sonne,  and  by  disseisin  for  the  Sonne's  moitié  ;  and  so  a  war- 
rantie defeated  in  part,  and  stand  good  in  part*   And  this  appeareth 

by 
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•  i^entier-^Veruierte,  L.  and  M-  and  Roh. 


(1)  [See  Note  317.3 
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Temm 


K.1. 


MB.  3. 16. 
JdwiLondaa*! 

I  Rep.  1190 


by  the  example  that  Littleton  hath  pu^  But  if  the  purchase  had 
beene  to  tlie  father  and  sonne,  and  to  the  heires  of  the  father,  then 
the  entrie  of  the  scone  in  the  life  of  the  nither,  as  to  the  avoydance 
of  the  warrantie,  had  not  availed  him,  because  his  father  lawfully 
conveyed  away  his  moitié.  (1) 

If  a  man  of  full  age  and  an  infant  make  a  feofBoient  in  fee  with 
warrantie,  this  warrantie  b  not  vdd  in  part,  and  good  in  part  ;  but 
it  is  good  for  the  whole  against  the  man  of  full  age,  and  voyd 
against  the  infant  :  for  albeit  the  feoffment  of  an  infant  passing  by 
liverie  of  seisin  be  voydable,  yet  his  warrantie,  which  taketh  effect 
only  by  deed,  is  merely  voyd. 


JTEM,  9iA.deB.soit  seisk d?un 
meat,  et  F.  de  G*  que  nul  droit  ad 
d'entrer  m  même  le  meofe,  eUûmaunt 
meame  Ismaise,  atener  a  hi^  et  a  ses 
hernsycnlra  en  mesme  lemease^  mes  le 
dit  A.  de  B.  culonque  est  continuaU 
ment  demurrant  en  mesme  le  mease  : 
en  eest  cas  lepossession  defranktene- 
mait  serra  tout  temps  adjudge  en  A» 
de  B.  et  nemy  en  F.  de  G. pur  ceo  que 
en  tid  case  loudeux  sont  enunmease^ 
ou  outers  tenemeniSj  et  Vun  eUUma 
per  Vun  title,  et  Vanter  per  Vanter 
title,  la  ley  ajdjudgera  etluy  en  posses- 
sion  que  ad  droit  d*aver  U  possession 
de  mesmes  les  tenements.  Mes  Si  en 
le ca«e avantditj  ledit  de  Q.fait 
unfeoffm/ent  a  certaine  harrettors  et 
extortioners  en  le  pais^  pur  mainte^ 
nonce  deeux  aver  de  mesme  le  mease, 
per  un  fait  defeoffmentovegarrantie 
perforce  de  quelle  dit  A.  de  B.  ne 
osastpast  demurrer  en  le  mease,  mes 
alast  Iwrs  de  le  mease,  eest  garraniie 
commence  per  disseisin,  pur  ceo  que 
tielfeofhnmtfuit  la  couse  qwe  le  dit 
A.  de  relinquist  le  possession  de 
mesme  le  mease\. 


701.  [368.  a.] 

A  LSO,  if  A.  of  B.  bee  seised  of  a 
mese,  and  F.  of  6.  that  no  ri^t 
hatn  to  enter  into  the  same  mese, 
eiaiming  the  said  naese,  to  hold  to 
him  and  to  his  heires,  entreth  into 
the  sayd  mese,  but  the  samedi*  of  11* 
Is  then  continually  abiding  in  the 
same  mease  :  in  this  case  the  posses- 
sion of  the  freehold  shall  bee  sdwayes 
adjudged  in  of  B.  and  not  in  F. 
of  6.  because  in  such  ease  where  two 
bee  in  one  house,  or  other  tene- 
ments, and  the  one  daimeth  by  one 
title,  and  the  other  by  another  title^ 
the  law  shal  adjudge  him  in  posses- 
sion that  hath  right  to  have  tJie  pos- 
session of  the  same  tenements.  Bat 
if  in  the  ease  aforesayd,  the  sayd  F. 
of  G.  make  a  feoffment  to  certaine 
barettors  and  extortioners  in  the 
countrie,  to  have  maintenanee  from 
them  of  the  sayd  house,  by  a  deed 
of  feoffment  with  warrantie,  by  force 
whereof  the  said  of  JB.  dare  not 
abide  in  the  house,  but  ^oeth  out  of 
the  same,  this  warrantie  commen- 
eeth  by  disseisin,  because  such  feoiT- 
ment  was  the  cause  that  the  saydtA. 
of  B.  relinquished  the  posseaûon  of 
the  same  house. 


(Ant-iMi  «.  TT  OU  deux  sent  en  un  meBCy  t^c.  et  tun  claima  fier  Pun  titie^  et 

i":.„;i:"  JU 

Fiovd.  sss.b.)       sunt  in  aoUdo  unam  rem  fioandere. 


Ate.  Ml  flSa""        JLJ  "  tauter  fier  outer  title,  e^c"  For  the  rule  is,  Duo  non  Ju»- 


Alar.  Ml,  «6a. 

10  H.  6.  fid.  S8. 
per  NevtQife 

(Sida£SM.a.  Ant.  lat.  1».  Ul.  a.  ) 


NevtQife  These 


*  M  en  added  L.  ind  M.  and  Boh.  f  ^c*  added  L.  a&d  M.  and  Boh. 

(1)  [See  Note  318.3 


Of  Warrantie. 


Sect.  701. 


Xhe^  words  of  our  author  be  significant  and  materiall  :  [A]  for 
if  a  man  hath  issue  two  daughters,  bastard  eigne  and  mulier  puisne, 
and  die  seised,  and  they  both  enter  generally,  the  sole  possession 
fthall  not  bee  adjudged  only  in  the  mulier,  because  they  both  claime 
by  one  and  the  s  ime  title  ;  and  not  one  by  one  title,  and  the  other 
by  another  title,  as  our  author  here  saith. 

If  the  tenaunt  in  an  assise  cf  an  house  desire  the  plaintifik  to 
dine  with  hirii  in  the  house,  which  the  plaintiffe  doth  accordingly, 
and  80  they  bee  both  in  the  house  ;  and  in  truth  one  pretendeth  one 
title,  and  the  other  another  title  ;  yet  the  law  in  this  case  shall  not 
adjudge  the  possession  in  him  that  right  hath  ;  because  our  author 
here  saith,  hee  claimed  not  his  right,  and  it  should  be  to  his  preju- 
dice if  the  law  should  adjudge  him  possession  ;  and  a  trespasser  hee 
cannot  bee,  because  hee  was  invited  by  the  tenant  in  the  assise. 


[A]  17  E.  3. 19. 
11  Am.  p.  S3. 
(Petk.  34. 
8  Rep.  101.  b. 
HolKlJO  Ant.  139. 
S44.    10  R. 
Lampet'tease.} 


PI.  Com.  91. 
•  the  Panon  of  H«v 
1M*7  Liine's  caae. 
(Anu  245.1». 
Plowd.  93.  a.  b.) 


•*  Barretters**  A  barretter  is  a  common  moover  and  exciter,  or 
maintainer  of  suits,  quarrels,  or  parts,  either  in  courts  or  elsewhere 
in  the  countrey.  In  courts,  as  in  courts  of  record,  or  not  of  record  ; 
as  in  the  countie^  hundred,  or  other  inferior  courts.  In  the  coun- 
trie  in  three  manners  :  first,  in  disturbance  of  the  peace  :  secondly, 
in  taking  or  keeping  of  possessions  of  lands  in  controversie,  not  only 
r^AQ  K  1  force,  but  also  by  subtiltie  and  a  deceit,  and  most  com- 
l^oOo.  D.J  noonly  in  suppression  of  trut^nd  right  :  thirdly,  by  false 
inventions,  and  sowing  oftcalumniations,  rumors,  and  repoi*ts,  where- 
by discard  and  disquiet  may  grow  betweene  neighbours. 

**  Barretor**  is  derived  of  this  word  ( barret  )  which  signifieth 
not  only  a  wrangling  suit,  but  also  such  brawies  and  quarrels  in  the 
ccwntrey  as  are  aforesaid. 

**  Extortioners.**  Extortion,  in  his  proper  sensé,  is  a  great  mis- 
prision, by  wresting  or  unlawfully  taking  by  any  officer,  by  cdour  of 
his  office,  any  money  or  valuable  thing  of  or  from  any  man,  either 
that  is  not  due,  or  more  than  is  due,  or  before  it  be  due  ;  quod  nnn 
est  deôitum^  vel  quod  est  ultra  drbitum^  vel  ante  temftus  quod  est 
debitum  :  for  this  is  to  be  knowne,  that  it  is  provided  by  ihe  [I]  sta- 
tute of  fV.  1.  that  no  sheriffe,  nor  any  other  minister  of  the  king, 
shall  take  any  reward  for  doing  of  his  office,  but  only  th-it  which  the 
king  allow eth  him,  upon  paine  that  hee  shall  render  double  to  the 
partie,  and  be  punished  at  the  king's  pleasure.  And  this  was  the 
antient  common  law,  and  was  punishable  by  fine  and  imprisonment  ; 
bat  the  statute  added  the  aforesaid  penaltie.  But  some  lattei*  sta- 
tutes having  permitted  them  to  take  in  some  cases  ;  by  colour  thereof 
the  king's  officers  and  ministers,  as  sheriffes,  coroners,  escheators, 
feodaries,  gaolers,  and  the  like,  doe  offend  in  most  cases  ;  and  see- 
ing this  act  yet  standeth  in  force,  they  cannot  take  any  thing  but  ' 
where  and  so  farre  as  latter  statutes  have  allowed  unto  them.  But 
yet  such  reasonable  fees  as  have  been  allowed  by  the  courts  of  jus- 
tice of  antient  time  to  infenour  ministers  and  attendants  cf  courts  for 
their  labour  and  attendance,  if  it  be  asked  and  taken  of  the  subject, 
is  no  extortion. 


See  the  Indite, 
ment  oéa  comaun 
Banetor.  W.l. 
cap.  18  Sc38. 
40  E.  3.  33. 
Ub.8.rol.3a.lK 
Caae  de  Bacrvcrie. 
(3  Inau  173. 
Sklerft  S8S. 
S  RulL  Abr.  355.) 
(1  KolL  Abr.  353.) 


SSK.1.  Sfat.de 
CoiupirH«i<  • 
Lib.  8.  utii  flupnu 
(3  Rep.  3S.) 


p.  Com.  foL  64. 
Lib.  lO.fbl.  101, 
103.  Bt«ura£^*t 
fair 

(3  Imu  149.) 


[nw.  I.e.  to.  See. 

W.l.  a.  10. 

43  E.  3.  5. 

%7  An.  14. 

PI.  Com  08. 

(SBolLAbr.ai.) 


(Plowd-  495. 
Nor.  111. 
%  Roll.  Ahr.  SIO 
23  H.  0.  c.  10. 
33  H.  0.  St. 
21  H.  7. 17. 
StanCét.  3E.3. 
Cor.  m. 


And  all  this  was  resolved  [n]  by  the  whole  court  of  king's  bench, 
betweene  Shurley  plaintiffe,  and  Packer  deputie  of  one  of  the  she* 
nfits  of  Loodcot  in  an  action  upon  the  case  in  the^png'd  be&ch* 

Bee 

Vox.  U.  54 


fn]  GBl.  13. 


lib.  s.  OrWnBtk.  SKt.10£ 


of  19  a  7.  caiL  V 
;  of  riiemce  (that  k»  taikas  of  «7  th^  ftr  i 
of  warn  maà  tf  rhiiTiK  ■  tkat  be  tnlj  CHtoBed  to  the  ki^c  be« 
Im)  «ad  the  like. 

OfthkcriiBekitaûd»  thatitbvx 
that  it  it] 
aad  hath  the  €u9eof  a  < 
OTreofvettae,  i 
•ceospaaied  widithet 

Bt  latyly  cjuuitkai  it  takea  inragy  lyfrMMbyi 
or  by  coàocir  or  pretence  of  right;  aad  to  iJnleinm  taheth  it  ia  tkk 
place.  Extcfftio  it  denied  firoM  the  vcriie  extar^meù  $  aadit  ii 
talked  erimemexpUationiê^  €r  nrncuêâiom»  :  and  here  barretmaad 
cstoitiiaierm  aie  pvt  bot  ior  examples  ;  ior  if  the  feiAsM 
to  aay  other  peraoa  or  permnt»  the  law  italic 


it  derircd  of  the  Teibe  MfMtfra^e,  aad  sgaifieth  ia  la  w  a  t 
hand,  bcarhig iq>  or  iqiboidîiigof qnaneb aadâdet»  tothediMrb> 
aDce  or  lundranceof  cpnoion  right  ;  Cul/m  ftrnt  imwiUeere  ad 
9e  nanpertmemUf  aad  it%tw<Aild,  ooe  in  the  coooticjr,  andav^ 
VM&i^M^ic  ther  io  the  court.   For  quarrels  aad  aides  n  the  court  [i-]  the  tta> 
^^^'^^^    ttttes hare  inflicted grievoQspaiûshiBeiits.   Botthiskiodeof  ounte- 
aaace  of  qnarrds  and  sides  in  the  coontrey  is  ponlrimMe  only  at  die 
S?i  ^  ^  ^  ^"'^^  ^        bcene  rcaolTed.   And  this  mabite* 

ftiBiii  nance  it  called  numutenttuia^  or  mmutentio  rurtUU^  far  example, 

CDicfii.  $m,)      as  to  take  possestkais,  or  keepe  possessions,  whatài  Liitlcion  here 
speaketh,  or  the  like.  (1) 

The  other  is  called  cur^iSt,  because  it  is  done  fiendenie  fihcito 
in  the  coorts  of  jostice  ;  and  this  was  an  offence  at  the  common  law, 
and  b  threefold. 

ji  s,^  First,  to  matntaine  to  have  part  of  the  land,  or  any  thing  out  of 

mKutMjm.       theland,  or  part  of  the  debt,  or  other  thing  in  plea  or  soit  ;  andthis 
tiStu.  V  called  camdi/tartia^  champertie. 

T^L^i  second  is,  when  one  maintidneth  the  one  side,  without  haYiog 

»  n«il.  Air.  114.)  any  part  of  the  thing  in  plea,  or  suit  ;  and  this  mainte»  p^^Q  -i 
It  m^il  nance  is  twofold,  general]  maintenance,  and  speciall  main-  L^^^* 

uH,t^         tenance  ;  whereof  you  shall  reade  at  large  m  our  bookes,  which 
11 iL         ^tre  too  long  here  to  be  inserted. 

SKi.1. 
fi  Aat»ll7. 


y Aitk.nfcrCa(t.«ip.ll.  r. 9.  B.  171, ITS.  SfrnrMp.  1. { f. M» 


M 13  B.4.  li.^  The  third  is  when  [u]  one  laboureth  the  jury,  if  it  be  but  to  ap- 
11  ÎlS'iou^  peare,  or  if  he  instruct  them,  or  put  them  in  feare,  or  the  like,  he 
91  H^êéSU  is  a  maintainor,  and  he  is  in  law  called  an  embraceor,  and  an  ac- 

tion of  maintenance  lyeth  against  him  ;  and  if  he  take  money,  a 
deeies  tantum  may  be  brought  against  him.  And  whether  the  jurie 
passe  for  his  side  or  no,  or  whether  the  jury  give  any  verdict  at  al!, 
yet  shall  he  be  punished  as  a  maintainor  or  embraceor  either  al  the 
suit  of  the  king  or  partie» 


lib.  8. 


Of  Warrantie. 


Seek  70U 


Here  in  tIJs  case  that  LittMon  {Hitteth,  the  feoflfemeat  it  <roid  by 
the  sutnte  [a]  of  1  /?.  2.;  for  thereby  it  it  enacted,  that  fieofie-  Vf'vilr 
ments  made  for  maintenance  shall  be  hoLden  €or  none,  and  of  no  st^ls.  ALss. 
value,  so  as  Li uleton  putteth  his  case  at  the  common  law  ;  for  he 
seemeth  to  allow  the  feofiement,  where  heH&\th^tiel/eoffmeni/uig  ie 
cauae^  b'c;  but  some  have  said  that  the  feofiement  is  not  voide  be- 
tweene  the  feoffor  and  feoliee>  but  to  him  that  ri^t  hath. 

Now,  since  Littleton  wrùtt^  there  is  a  notoble  sutute  [*]  made  in  sgH.i.tâ».f. 
Buppreaâoo  of  the  causes  of  unlawful!  maintenance  (which  is  the  (no«<.f9.a^ 
most  danjperoQS  enemie  that  justice  hath),  the  effect  of  which  sta- 
tute is. 

First,  that  no  person  shall  bargame,  buy,  or  sell,  or  obtaine  any   (s  RaO.  Akr. 
prctenccd  rights  or  titles.  îli.% .) 

Secondly,  or  take,  promise,  grant,  or  covenant  to  have  any  right 
or  title  of  any  person  in  or  to  any  lands,  tenements,  or  heredi- 
taments; but  if  such  person  which  so  shall  bargsdne,  See.  th^ 
ancestors,  or  they  by  whom  he  or  they  claime  the  same,  have 
beene  in  possession  of  the  same,  or  of  the  reversion  or  remainder 
thereof,  or  taken  the  rents  or  profits  thereof  by  the  space  of  one 
whole  yeare,  &c.  upon  paine  to  forfeit  the  whole  value  of  the 
lands,  8cc  and  the  buyer  or  taker,  &c.  knowing  the  same,  to  forfeit  ^^J^J!»*!)'^ 
also  the  value.  '"^ 

Thirdly,  provided  that  it  shall  be  lawfell  for  any  person,  being  in 
lawfull  possession,  by  Uking  of  the  yearely  farme,  rents  or  profits, 
to  obtame  and  get  the  pretenced  right  or  title,  &c.  of  any  lands 
whereof  he  or  they  shall  be  in  lawfull  possession. 

For  the  better  understanding  of  which  statute,  you  must  observe, 
that  title  or  right  may  be  pretenced  two  manner  of  wayes  : 

First,  when  it  is  meerely  m  pretence  or  supposition,  and  nothing  nCM.83B,s3s^ 

in  verity.  toL^^'SSdii 

Secondly,  when  it  is  a  good  right  or  title  in  verity,  and  made  «Me» 
pretenced  by  the  act  of  the  partie  ;  and  both  these  are  within  the 
said  statute  :  for  example,  if  J,  be  lawfull  owner  of  land,  and  b  in 
possession,  B,  that  hath  no  right  thereunto  granteth  to^  or  con- 
tracteth  for  the  land  with  another,  the  grantor  and  the  grantee 
(albeit  the  g^ant  be  meerely  void)  are  within  the  danger  of  the 
statute  ;  for  hath  no  ri^t  at  all,  but  only  in  pretence.  If  ^. 
be  disseised  in  this  case,  jf.  hath  a  good  lawfull  right  ;  yet  if  J* 
being  out  of  possession,  granteth  to,  or  contracteth  for  the  land  with 
another,  he  hath  now  made  his  good  right  of  entrie  pretenced  within 
the  statute,  and  both  the  grantor  and  grantee  within  the  danger 
thereof   Jf  fortiori  of  a  right  in  action.    QU0d  nota. 

It  is  further  to  be  knowne,  that  a  right  or  title  may  be  considered 
three  manner  of  wayes. 

First,  as  it  is  naked  and  without  possession.  Secondly,  when  the 
absolute  right  commeth  by  release  or  otherwise  to  a  WTongfull  pos* 
session  ;  and  no  third  person  hath  either  jm  firofirietatiê^  or  juo  fios^ 
êCêêioniê.  The  third,  when  he  hath  a  good  right,  and  a  wrongfull 
possession*  As  to  the  first,  somewhat  hath  beene  said,  and  more 
shall  be  said  hereafter.  As  to  the  second,  taking  the  former  exam- 
ple, if  be  disseised,  and  the  disseisee  release  unto  him,  he  may 
presently  sell,  grant,  or  contract  for  the  land,  and  need  not  tarrie  a 
jeere  ;  for  it  is  a  rule  upon  this  statute,  that  whosoever  hath  the  ftCta.PiM* 
absolute  ownership  of  any  land,  tenements,  or  hereditaments  (as  in  SJ^'eiTtT 

thia 


Ubu  3«   Cap»  13* 


or  Ws 


Sect.  70L 


SI  fJkx  f»ll. 


be  yrr\  <'ccd  at  jre^ei-  Aad 
aar!  *ftfcr  re  i«ac  'se  aw  ;  or-f  *  « 
wr  it  e,  or  Se  r^ryûrrjt\  to  aone-c  mV,  W  mi 
banrz-^e,  iÇfKi,  cr  c-rtnrt  fcr  t&e  Uad,  Srr  rile 
As  V  v.  :'..ni,îfii  tae  oae  aJuewl  tHe 
a«¥f  e  ^Hjie-'-ite  -fntretk.  aad  &ane  the  heîre  rf 
a*V-:t  he  hith  aa  -tctje::t  •^Vkt,  ret  «e=.^  Ae  jnmai 
fot.  :/  :e  '*wr^ûmt  or  cflcuwx  fc.r  tSe  \\sA  beftre  faee  kxdk  1 
■i  p  TMf  I  vVyi  tbe  space  cf  a  i  carr,  r^e  3  -vidna  the  daaçer  gf 
the  i^toir,  becaaHe  the  heire  cf  the  dsseiscr  hath  riçht  tr>the  pas- 
«eM:<«i,  he  s  therebr  g?icTe<L  ^'  «r  mrnf  ibna  r  asd  Oick  he 
that  h  «th  a  prptmccd  riçii  ros*  jb  *enty)  çrcteth  the  po»- 
iCMrji  wfiMi^fiilly,  Tct  the  stuute  exieiujcth  onto  him  aswefl  as 
where  he  î»  out  ni  pnue%sîm. 
m  n.  i*r  Xote,  the  wctls  of  the  statute  he  ''anr  prctesced  TÎght%  therefae 

T^rriZaf^       a  lea^  for  reare*  »  «ithm  the  statute  ;  f'  r  the  statate  sakh  imi  (the 
i,97?^*^^      i^tj^  ^at     njr  riçht),  and  the  c^^daar  dia!l  firffit  the  vhoie 
Tai*jr  of  the  land.    And  where  the  «totale  speaketb  of  ri|fhts  in  the 
MM.  wu       plurall  nam  her,  fet  any  one  ri^t  s  wrthm  the  statate.  'jt]    But  yet 
if  a         make  a  lease  for  yearcs  to  another  to  the  ÎTitest  to  trie 
^  the  title  in  an  ejectlome Jirméf^  that  is  not  of  the  ttatnte,  '^^prt^o  l  1 

(Mm,  cause  H  is  in  a  kinde  ri  coorse  of  law  ;  bit  if  it  he  aiaJc  tci^^^"  "'J 

CiML  atK^iM.)    ftgreat  man,  or  any  other  to  swajr  or  countenance  the  cause»  that  Is 
whhin  thtft  statute. 

Also  the  &tatate  speakes       any  right  or  title  to  any  land,  ttc) 
^yto^H        C^l  ^  cusfrnarv  right,  or  a  pretence  thereof  to  lands  holden  by 
copie,  is  within  this  statute. 

The  £aid  prmiivo  (which  is  rather  added  for  explanation,  than 
of  any  nece^sitie;  extendeth  only  to  a  pretenced  right  or  title,  and 
to  a  grrid  and  r'eare  rîj^ht;  and  therefore  with.iut  question,  any 
that  hath  a  just  and  lawful!  estate  may  obtaine  any  pretenced  right 
ifB«y.«o.)  by  release  or  r<herwise  ;  for  that  cannot  be  to  the  prejudice  of 

any  :  nay,  as  hath  beene  said,  a  disseisor  that  hath  a  wrangfull 
estate  may  obtaine  a  release  of  the  disseisee,  and  that  is  not  within 
the  body  of  the  act.  and  consequently  standeth  not  in  need  of  any 
pro*  iso  to  protect  him. 
ij7S4  R.  %.  And  theref-^  re  [c]  if  there  be  tenant  for  life,  the  remainder  in  fee 

^  by  lawfttll  and  just  title,  he  in  the  remainder  may  obtaine  and  get 

the  pretenced  right  or  title  of  any  stranger,  not  only  for  that  the 
particular  estate  and  the  remainder  are  all  one,  bi^  for  that  it  is  a 
meane  to  extinguish  the  seeds  of  troubles  and  suits,  and  cannot  be 
to  the  prejudice  of  any,  as  hath  beene  saide.  And  where  the  sta- 
tute saith,  (being  in  lawfuU  possession  by  taking  the  yearcly  rent, 
fcr.)  those  words  are  but  explanatory,  and  put  for  example  ;  for 
howsoever  he  be  lawfully  seised  in  possession,  reversion,  or  remain- 
der, it  suflficeth  though  he  never  todte  profit.  But  the  matter  ob- 
servable upon  this  proviso,  which  is  worthy  of  observation,  is,  that 
if  a  disseisor  make  a  lease  for  life,  lives,  or  ycares,  the  remainder 
for  life,  in  tayle,  or  in  fee,  he  in  remainder  cannot  také  a  promise 
ofr  covenant,  that  when  the  disseisee  hath  entrcd  upon  the  land,  or 
recovered  the  same,  that  then  he  should  convey  the  land  to  any  of. 
them  in  remainder,  thereby  to  av<rfd  the  particular  estate,  w  the 
interest  or  estate  of  any  other  ;  for  the  words  of  the  proviso  be 


SR  6.tiC 


Lib.  3. 


Of  Warrante. 


Sect.  702. 


(buy*  obtame,  get,  or  hare  by  any  reatenable  way  or  meane)  and 
that  ÎS  not  by  promise  or  covenant  to  convey  the  land  after  entry 
or  recovery  ;  for  that  is  neither  lawfull,  being  against  the  expresse 
purview  of  the  body  of  the  act,^  and  not  reasonable,  because  it  is 
to  the  prejudice  oÎF  a  third  person.  But  the  reasonable  way  or 
meane  intended  by  the  statute,  is  by  release  or  confirmation,  or  such 
conveyances  as  amount  to  as  much  :  and  this  agreeth  with  the  letter 
of  the  law,  viz.  the  pretenced  right  or  title  of  any  other  person; 
and  rights  and  titles  are  by  release  or  confirmation,  as  by  reason- 
able wayes  and  meanes  lawfully  transferred  and  extinct  :  and  the 
words  of  promise  or  covenant,  êcc.  which  are  prohibited  by  the  body 
of  the  act,  are  omitted  in  the  provisa 

Relinr/uint  le ftosaessiony  Vc**  This  must  be  understood,  that  J^J^'h 
before  livery  of  seisin  upon  the  feoflement,  Jt,  de  B.  departed  out 
of  the  house  ;  for  otherwise  the  livery  and  seisin  should  be  void,  be- 
cause A.  de  B,  was  in  possession.  And  Littleton  here  saith,  fter  un 
fait  de  feoffment  y  so  as  albeit  the  deed  Mfere  made  before  the  depar- 
ture it  is  not  materiall  ;  but  the  departure  m>ist  oe  before  the  livery 
of  seisin,  for  that  doth  worke  the  disseisin.  And  yet  that  which  I.t7- 
tieton  saith  is  true,  that  the  feoffement  was  the  cause  that  he  relin- 
quished his  possession  ;  for  otherwise  he  would  not  have  done  it. 

But  admit  that  Â,  de  B.  had  departed  for  any  other  cause,  yet  if 
JP.  de  G,  enter  and  enfeofFe  certaine  barretors  or  extortioners,  or  any 
other  wi(h  warrantie,  this  is  a  warrantie  that  commenceth  by  dis- 
seisin, for  that  the  feoffement  worketh  a  disseisin. 


Sect,  702. 


JT£Jlf,  8%  home  que  nul  droit  ai 
i^enkrtr  en  outers  tenements^  entra 
M  mêmes  les  tenements^  et  ineontU 
«enf  eut  fait  um.  feoffement  as  auters 
fer  son  fait  ore  garrantie^  et  deliver 
a  enx  seisin^  cet  garrantie  commence 
fer  disseiidnj  pur  ceo  que  le  disseisin  et 
Ufeoffeaient  fueront faits  quasi  uno 
tempore.  Et  que  ceo  est  ley^  poiex 
vHerenunplee^  M.  11  Ed.  S.  en  un 
Mfe  de  formedoa  en  le  reverter. 


ALSO,  if  a  man  whieh  hath  no 
right  to  enter  into  other  tene- 
ments, enter  into  the  same  tene« 
menis,  and  ineontineutlv  make  a 
feoffement  thereo-*  to  others  hj  his 
deed  with  warranty,  and  deliver  to 
them  seisin, this  warranty  eom menée 
bydisseisîn,  because  thedisseisin  and 
feofiment  were  made  as  it  were  at 
one  time.  And  that  this  is  law,  you 
may  see  in  a  plee  Jtt.  11  E.  3.  in  a 
writ  oïfwmedon  in  the  reverter. 


THIS  doth  explaine  that  which  hath  beene  said  before.  And 
albeit  Littleton  useth  the  words  (and  incontinently  thereof 
make  a  feoffement);  and  that  in  this  case  of  Littleton  the  disseisin 
and  feoffement  were  made  {quasi  uno  temfiore%  yet  if  the  disseisin 
were  made  to  the  intent  to  make  a  feoffment  with  warrantie,  aibeit 
fSTO      1  the  feofifement  be  long  after  this  (as  hath  beene  said)  is  a 
^     *  ^'J  warrantie  that  commenceth  by  disseisin. 


SeebeTocf  te 
the  Ckapccr  «T 
RekMta. 
(J  Hep.  7».) 
4iS.3.S. 


*  M.11 amw  szzL  L.  and  M.  snd  Boh. 


Lib.  S.   Cap.  13. 


Of  Warrande. 


Sect  703. 


grni  B-s  tit.         «•  jifich.  n  E.  3.'*  This  it  miataken,  and  thould  be  [<]  31  E.  3. 

and  80  is  the  originall,  which  case  yaa  shall  see  in  Master  Fkzher' 
ètrt*g  Abridgement,  for  there  is  no  booke  at  large  of  that  yeare. 
Hereby  you  may  perceive  that  learned  men  looke  not  only  to  the 
cases  reported*  but  unto  records,  as  you  may  see  Littleton  did;  for 
Fitzherbert  put  this  case  in  print  long  after,  as  elsewhere  hath  beeoe 
shewed. 


Sect.  703. 


«JlBlUjrrF  lineal   est,    lou  TT^T ARRAMTT  lineaU  is,  where 

homt  sdsie  de  ferres  ea/ee,  f/otf  V  V   a  man  seised  of  lands  in  fee 

feoffement  person  fait  a  un  autery  et  maketh  a  feoffement  by  his  deed  to 

ob^ge  luy  et  ses  hères  a  garranty^  d  another,  and  blades  himselfe  and  his 

ad  issue  et  morustj  et  legarrantie  dis^  heires  to  warrantie,  and  hath  issae 

cenAigi  asonissntyCeo  estlinealgar^  and  die,  and  the  warranty  descend 

ranty.   Ei  la  cause  jmr  ceo  que  ^  est  to  his  issue,  that  is  a  lineal  warranty. 

dit  lineal  garrantie^  n^est  pur  ceo  que  And  the  cause  why  this  is  called 

legarranty  discendist  de  U  fier  a  son  lineall  warrantie,  is  not  because  the 

heire  ;  mes  la  cause  est.  pur  ceo  que  si  varrantie  descendetb  flrom  the  fa- 

nul  tielfait  ore garranlyfmssoit  fait  ther  to  his  heii*o  ;  but  the  cause  is, 

per  le  pter,  dotigue  le  droit  de  les  tene-  for  that  if  no  such  deed  with  war- 

fnents  discenderoit  al  heire,  et  Vheire  ran  tie  had  beene  made  by  the  father, 

ronveyeroit  le  diseent  de  II  son  pier^  then  the  right  of  the  tenements 

00.  should  descend  to  the  heire,  and  the 

heire  should  convey  the  dimnt 
from  his  father,  &c. 

0  Bn»- 1.)  fiARRAjrrr  Uneal,  Hfc:*  A  warrantie  Imeall  is  a  covenant 

\Jf  reall  annexed  to  the  land  by  him  which  either  was  owner,  or 
might  have  inherited  the  land,  and  from  whom  his  heire  lineaU 

S^i^j^**  or  collaterall  might  by  possibilitie  have  claimed  the  land  as  heire 
**  from  him  that  made  the  warranty  ;  whereof  Littleton  himselfe  put* 

teth  divers  ca^s,  which  shall  be  explained  in  their  proper  places. 
And  in  this  case  put  in  this  Section,  Littleton  (once  for  all)  sheweth, 
that  the  reason  of  the  example  here  put,  is  because  if  no  such  alie- 
nation with  warrantie  (for  sois  Littleton  to  be  intended)  had  beene 
made,  the  very  lands  had  descended  to  the  heire,  so  as  the  case 
being  put  of  lands  in  fee  simple,  the  alienation  without  the  war- 

S^.^  rantie  had  barred  the  heiré.    And  note,  that  it  is  called  a  lineaU 

Gut!  73.  warrantie  (l),  not  because  it  must  descend  upon  the  lineall  heire  ; 

for  be  the  heire  lineall  or  collaterall,  if  by  possibilitie  he  might 
claime  the  land  from  him  that  made  the  warrantie,  it  is  lineaU  ; 
having  regard  to  the  warrantie,  and  title  of  the  land.  And  also  it 
is  called  lineall,  in  respect  that  the  warrantie  made  by  him  that  had 
no  right  or  possibility  of  right  to  the  land  is  called  coUateraU,  in 
regard  ihat  it  is  collaterall  to  the  title  of  the  land.  And  it  is  also 
to  be  observed,  that  in  all  the  cases  that  Littleton  hath  put,  or  shaU 

put, 

tee  added  L.  and  M.  and  Boh.  I  tm^^  L.  and  M.  and  Boh. 

^  eeo  added  L.  and  M.  and  Boh. 


(1)  [SeeKoteS3^3 


Lib.  3.  Of  Warrantiez  SccU  704. 

put,  the  lineall  or  collaterall  warranty  doth  binde  the  heîre  ;  and 
therefore  the  successour  claiming  in  another  right  shall  not  be  bound 
by  the  warrantie  of  any  naturall  ancestour.    For  which  cause  [c] 
in  a  juriê  utrum  brought  by  a  parson  of  a  church,  the  coUaterall  ^J^f 
warrantie  of  his  ancestour  is  no  barre,  for  that  he  demandeth  the 
land  in  the  right  of  his  church  in  his  politike  capacitie,  and  the  war* 
rantie  .descendeth  on  him  in  his  naturall  capacities  \d]  But  some    rd}  34  k.  s. 
have  holden,  that  if  a  parson  bring  an  assise,  that  a  collaterall  war- 
ranty  of  his  ancestour  shall  binde  him  ;  and  their  reason  is,  for  that 
r^7n  K  ^       assise  is  brought  of  his  possession  and  seisin,  and  he 
D« J  siiiji  recover  the  meane  profits  to  his owne  use  :  but  see- 
ing he  is  seised  of  the  freehold,  whereof  the  assise  is  brought  in  jure 
eecUêiétj  which  is  in  another  right  than  the  warrantie,  it  seemeth 
that  it  should  not  be  any  barre  in  the  assise*   The  like  law  is  of  a 
bishop,  archdeacon,  deane,  master  of  an  hospitall,  and  the  like,  of 
their  sde  possessions,  and  of  the  prebend,  vicar,  and  the  like. 

"  Et  oblige  luy  et  «m  hetreê:*   [*]  King  H.  3.  gave  a  manner  to  JTjfî.î?'*" 
Edmund  earle  of  Cornwall,  and  to  the  heires  of  his  body,  saving  the    pi.  com.  334, 
posstbîlitie  of  reverter,  and  died  :  the  earle,  before  the  statute  of  IV,   ^  n^i^t^ 
3.  cttfi,  1.  de  dwiiê  conditionalibuê^  by  deed  gave  the  said  mannor  to   Am.  19.  i^l 
another  in  fee  with  warrantie  in  exchange  for  another  mannor,  and 
'    after  the  said  sutute  in  the  38  yeare  of  £.  1.  dieth  without  issue, 
leaving  assets  in  fee  simple  ;  ^hich  warrantie  and  assets  descended 
upon  king  £,  l.as  cosin  germaine  and  heire  of  the  said  earle,  viz. 
son  and  heîre  of  king  Henry  the  third,  brother  of  Richard  earle  of 
Comwiall,  father  of  the  said  earle  Edmund.    And  it  was  adjudged, 
that  the  king,  as  hehc  to  the  said  earle  Edmund^  was  by  the  said 
warrantie  and  assets  barred  of  the  possibilité  of  reverter,  which  he  ^Sau^^ 
had  eicpectant  upon  the  said  gift,  albeit  the  warrantie  and  assets  34&3.0am7i# 
descended  upon  the  naturall  body  of  king  E.  1.  as  heire  to  a  subject  ; 
and  king  E,  1.  claimed  the  said  mannor,  as  in  his  reverter  in  jure 
C9rtmét  in  the  capacity  of  his  body  politike,  in  which  right  he  was 
seised  before  the  gifL    In  this  case,  how  by  the  death  of  the  said        seot.711 7u. 
earle  Edmund  without  issue,  the  king's  title  by  reverter,  and  the   (nÂ.S3o.  ' 
warrantie  and  assets  came  together,  and  that  the  warrantie  was  y^T'a*^'** 
coUaterall,  yet  the  king  shall  not  be  barred  without  assets,  as  a 
subject  shall  be  ;  and  many  other  things  are  to  be  observed  in  this 
case,  which  the  learned  reader  will  observe.  (1) 


Sect, 

CAR  SÎ  80H  pier  et  fis,  et  le  fia 
fUTchau  *  terres  en/ec,  el  le  pier 
àeceo  dUseisist  son  Jiis^  et  f  aliéna  a 
w  auter  en  fee  per  son  fait^  el  per 
inesme  le  fait  oblige  luy  et  ses  heires  a 
garranter  mesmes  les  teneiïwnts^  &c. 
^  le  pier  morust  ;  ore  est  le  fits  barre 

d'avtr 

•  terret^tenement^,  L.  and  M.  and  Kob. 


704,  ^nep.si,) 

FOR  îf  there  be  father  and  sonn^^ 
and  the  sonne  pure  base  lands  m 
lee,  and  the  father  of  this  disseisedi 
his  sonne,  and  alieneth  to  another  ..1 
fee  by  his  deed,  and  by  the  %cïî.vj 
deed  binde  him  and  his  heires  to 
vrarrant  the  same  tenements,  fxc. 

ari 

t  ceo  added  L.  and  M.  :ind  Hnl 


.'!)  [^.^c:  .Vote  I 


Lib.  S.   Cap.  IS. 


Of  Wanantie. 


Sect.  705. 


fTaw  lté  iUê  tenemtnts  ;  ear  tl  ne 
poit  per  aacun  suiU  ^  ^^^^ 
meant  At  la  fei',  aver  mtsTms  Us  fer- 
m  per  eau^tc  del  Ait  gurrantie.  Et 
eeo  e4t  un  collaUral  garranty;  et 
unc&re  k  garranty  discendiët  lyneal- 
ment  de  le  pier  a  UJUs. 


and  the  father  dieth  ;  now  is  the  son 
barred  to  have  the  said  tenements  ; 
for  he  eanool  by  my  suit,  nor  by 
other  meane  of  law,  have  the  same 
lands  by  cause  of  the  said  warrantie. 
And  this  is  a  collateral]  warrantie  ; 
and  yet  the  warrantie  deseendeth  li- 
neally from  the  father  to  the  sonne. 


Sect.  705. 


'M/fJSS  pur  eeoqnerinul  tielfatt 
WfJL  ove  garrantie  net  eétrefait^  le 
Jltê  en  nul  mantr  puiêsait  conveyer  le 
title  que  il  ad  aies  tenemenlê  de  son 
pier  a  luy^entantqueson  pier  n^avoU 
aseun  estate  m  droit  en  les  tenements  ; 
par  eeo  tiel  garrantie  est  appel  eoUa» 
teral  garrantie^  entant  que  celuy  que 
Jist  le  garrantie  est  eoilaterat  a  le  ti- 
tle de  les  tenements  :  et  ceo  est  a  tanJt 
a  dirt,  que  eestuy  a  que  le  garrantie 
diseendiaty  ne  puissoU  a  lay  conveyer 
Ir  title  que  il  ad  de  les  tenements  per 
my  eestuy  que  Jist  le  garrantie^  en  cas 
que  nul  tiel  garrantie  fuit  fait. 


BUT  beeause  if  no  sueh  deed  with 
warrantie  hadbeene  made,  the 
sonne  in  no  manner  could  eonvey 
the  title  which  bee  hath  to  the  te« 
nements  fi-om  his  father  unto  him, 
inasmuch  as  his  father  bad^^^.  ^ 
no  estate  in  right  in  theL*^' ^*  **J 
lands  ;  wherefore  sueh  wammtieis 
called  collateral!  warrantie,  inas- 
much as  he  that  maketh  the  warran- 
tie is  collaterall  to  the  title  of  the 
tenements:  and  this  is  asmueh  to 
say,  as  hee  to  whom  the  warrantis 
descendeth,  could  not  eonvey  to  bim 
the  title  which  hee  hath  in  the  te- 
nements by  him  that  made  the  war- 
rantie, in  case  that  no  such  warran- 
tie were  made* 


f  B.S.U. 

4faa.«. 

19  H.  S.  IS. 

•  m.t.  Owr.lOO. 


M4eB.S.ti 

«  K.  3. 14. 

un.  till. 


HERE  Littleton  putteth  an  example,  proving^  that  it  is  not 
called  line  all,  because  it  descendeth  lineally  from  the  father 
to  the  son  ;  for  in  this  case  the  warrantie  descendeth  lineally,  and 
yet  is  a  collaterall  warrantie.  Id  this  example  you  must  intend  that 
the  disseisin  was  not  of  intent  to  alien  with  warrantie  to  barre  the 
sonne  ;  but  here  the  dissebin  being  done  to  the  sonne,  without  any 
such  intent^  the  alienation  afterwards  with  warrantie  doth  barre  the 
sonne  ;  because  that  albeit  the  warrantie  doth  lineally  descend,  yet 
seeing  the  title  is  collaterall,  that  is,  that  the  sonne  claimeth  not  the 
land  as  heire  to  his  father,  therefore  in  respect  of  the  title  it  is  a 
collaterall  warrantie.  And  thus  doth  Littleton  agree  le]  with  thé 
authoritie  of  our  bookes.  So  as  the  diversities  do  stand  thus.  First, 
where  the  disseisin  and  feoffement  are  uno  temfiorc^  and  where  at 
severall  times.  Secondly,  where  the  disseisin  is  with  intent  to  alien 
with  warrantie,  and  where  the  disseisin  is  made  without  such  ia- 
tenty  and  the  aliénation  with  warrantie  afterwards  made« 


Lib.  3. 


Of  Warrantie. 


Sect.  706,  707. 


Sect  706. 


J'TEM,  M  8oU  aid,  pfer,  et  fits,  et 
leaiel  soil  disseisie^  en  que  possession 
kfkrreleasper  son  fait  ovegarran- 
Hf,  0c.  et  momstj  et  puis  Vàiel  mo- 
rust  ;  ore  le  Jils  est  harre  ffaver  les 
tenements  per  le  garrantie  del  pier. 
Et  ceo  est  appel  lineal  garrantie^  pur 
eeo  flic  si  ntU  tiel  garrantie  fuit^  le 
JUs  nepuissoit  conveyer  le  droit  de  les 
tenements  a  luy^^rte  monstre  cornent  il 
est  hdre  ol  aieiforsqueper  meane  del 
fier. 


AliSO,  ir  there  l)cc  grandfather, 
father,  and  son,  and  the  grand- 
father is  diss*  ised,in  whose  possession 
t!ie  father  reieaseth  by  his  deed  with 
warrantie,  &:c.  and  dieth,  and  after 
thr  grandfather  dieth  ;  now  the  son 
is  barred  to  have  tlie  tenements  by 
the  warranty  of  the  father.  And 
this  is  ealled  a  lineall  warrantie,  be. 
cause  if  no  such  warrantie  were,  the 
son  could  not  convey  the  right  of 
the  tenements  to  him,  nor  shew  how 
hee  is  heii*e  to  the  grandfather  but 
by  means  of  the  father. 


HERE  Littleton  putteth  an  example  where  the  son  must  claime 
the  land  as  Ueii*e  to  his  grandfather  ;  and  yet  because  hee  cai^ 
not  make  himselfe  heire  to  his  grandfather  but  by  his  father,  it  i}^ 
linealL 

And  it  is  to  bee  observed,  that  the  warrantie  in  this  case  descended 
upon  the  son,  bef3re  the  discent  of  the  right,  which  happened  by 
the  death  of  the  grandfather,  in  whom  the  right  was.  Vide  Littleton 
Cafu  de  Releasee^  and  after  in  this  Chapter,  Sect,  707,  and  741. 

"  Pier  releaêc  fier  son  fait  ove  garrantie,^*  It  is  to  be  knownc, 
that  upon  everie  conveyance  of  lands,  tenements,  or  hereditaments, 
as  upon  fines,  feoffments,  gifts,  dec.  releases  and  confirmadons  made 
r<l7l  K  1  tenant  of  the  land,  a  warrantie  may  bee  made,  al- 
[J7i«  D.J  jj^j^  jjgg  ^jjat  makes  the  release  or  confirmation,  hath  no 
right  to  the  land,  8cc.  ;  but'  some  doe  hold,  that  by  release  or  confir* 
mation,  where  there  is  no  estate  created,  or  transmutation  of  posses- 
noD,  a  warrantie  cannot  be  made  to  the  assignee. 

Vide  Seet.  733. 733. 
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13  H.  7.1. 
745.  (Pott.  385.  a.) 


Sect  707. 


JTEMy  9i  home  ad  issue  deux  JUs 
et  est  dissdsie^et  V  eigne  Jits  relessa 
^  iissdsoT  per  son  fait  ove  garranty^ 
et  morust  sans  issue^  et  après  ceo  le 
fier  morust^  ceo  est  un  lineallgarrantie 
ol  pmmeittSy  pur  ceo  que  cornent  que 
V^gne  Jus  morust  en  la  vie  le  pier^ 
VÊCore  pur  ceo  que  per  possibilitie  il 
vmssrit  estrCy  que  U  puissoU  convder  a 
i^  k  aOc  da  terre  fer  son  eigne 


ALSO,  if  a  man  hath  issue  two 
sonnes  and  is  disseised,  and  the 
eldest  sonne  release  to  the  disseisor  by 
his  deed  with  warrantie,  &e.  and 
dies  without  issue,  and  afterwards 
the  rather  dieth,  this  is  a  lineall  war- 
rantie to  the  younger  sonne,  because 
albeit  the  eldest  sonne  died  in  the 
life  of  the  father,  yet  by  possibilitie 
it  might  have  beene,  that  hee  might 

eSduAvey 


L2>*  3.   Gkp.  IS.  Of  Wansiiûe.  Sect.  708. 

i'mr  it  f  ''4€n-  f-A-^.  <  -^pr^*  'm  m^^rt 
1^  f^r  r rixMft  fr*rt  rrTr-:  '  en  lu  'erne- 

it  f,ijmt  Jin  t/jfWT€f^rm  m  try  U  *..l€ 
ftr  rnzn^  « ^U.  «tfef  em  M  em*,  m 
kpmMme Jb$  rdest  mzt  sarrmmikm  Ir 
éu^eumr^  et  wmruM  ^ams  u^we  etmat 
mm  eallaterml  xmm;n*it  ml  rlxme  *  Jkiu 
far  ero  far  de  tkl  terre  *pu  fmit  ml 
f*er^  friinu  per  mmi  fM>îKA  tie  ftH 
amreyrr  m  lm§  k  litte  per  m§eume  dt 
le  pmisme  \  JUs^ 

po%«ibililir  eaa  tMirrT  to  him  tLe  title  br  Maaes  «f  tkr  ymmmgtt  mmm 

Vikl^^'^  T  TlRE  Li  tUrn  p-;v.eth  an  cxA-ipk,  where  the  beirc  Aat  is 
rj  JLI  î';       WArrarxe,  b  D-t  U:  his  dnceat  by  faiai 

tji.s  t'.c  w^rr^r.tle,  at  in  iLe  cxse  beftn;  aad  yet  becaose 

by  p',i.>;'j.i::.<:  xdt  ml*':.:  hite  cl<s:T>eti  ty  the  eldest  aoone,  if  he 
hvl  vir^ived  the  f^C.er,  arid  dîcd  with  ut  îssoc,  and  so  the  ytngcr 
brrx'icr  might  by  po&>ibXrie  have  beeae  heire  to  him,  the  waxniitie 

And  here  it  Is  to  be  noted,  that  die  wamntie  of  the  eldest  sooiie 
de^jiided  before  the  right  descended  ;  whereof  more  shall  be  sûd 
here-ifter,  .Vrr/.  741.;  and  the  opinico  of  LUtUttm  in  this  case  B 
holUcn  for  law  against  the  c{>iniar«»  in  35  £.    Gar.  TSw 

"  ^ff*  en  ti'l  cane  le  fuittir  Jif  release  cvc  garrantie^  Wc'^This 
warrantie  in  tli'is  case  is  cillaterall  to  the  eldest  sonne,  and  to  the 
Ksucs  of  his  WI>  ;  bat  if  the  eide&t  sonne  dieth  without  issue  of  his 
bodie,  then  the  warrautie  is  lineall  to  the  issues  of  the  bodie  of  the 
youngcfit  :  and  vo  the  \^arrantie  that  was  collateraU  to  some  persixis» 
may  become  Une  all  to  others. 


ewi^  to  In  tkr  tidr  of  tkr  \mà 
S-r  r!^r  hMher.  if  mm  mmA  w- 
fût  ir  kiii  Vrar.    For  it  hi  i , 

iLkf  ftfter  thtér^of  tkr  &tkerthc 
eî*W  brocher  evtir^  Hto  the  tne- 

th^tlK  jmmgt^^mmt  Su'coo- 
vry  to  kuB  the  titir  hr  tkr  dirr 
M.  Bat  is  thi»casriftkrTMieer 
Mme  rrlcwetL  o iib  vavnatie  to  the 
di^î^or,  maÀ  dirth  wiihoot  isMe, 
thi^  i»  a  collaleffall  wamatie  to  the 
rlderioa,  breaa«e  tkai  of  saeh  laal 
as  «as  tlie  father's,  tlie  cMrr  br  at 


»•  K.  J,  91. 
t  ICS. 

^'•r.  101,  >) 
IkrfL  AW.  7^ 


8i  tenant  en  U  taile  ad  w- 
êue  tro  'iHjlt/9^  el  dhcontinut  te  taile 
en ^ee.^  et  tr  m  tnes  fiiH  retessa  per  êon 
/ad  at  diHContinure^  et  oblijiçe  tuy  et 
ece  tieires  af;arruntie^  &e.  et  puis  le 
tenant  en  te  taite  nwrust^  et  te  mulnes 
fits  moriist  sans  issue^  ore  Veiçne  Jits 
^fft  barre  d^aver  ascun  reeovene  per 
brief e  de  formedon,  jmr  ceo  que  le 
garraniie  del  mulnesfrere  est  colla- 
teral a  luy^  entant  que  it  ne  poit  per 
nut  manner  conveyer  a  luy  perforce 

del 


Sect  708.  [372.  a.] 

ALSO,  if  tenannt  in  taOe  hath 
isaae  three  sonnes,  and  diseooti- 
nue  the  tayle  in  fee,  and  the  middle 
son  release  by  his  deed  to  the  dfa- 
coDtinuee,  and  binde  Iiim  and  his 
heircs  to  mrarrantie,  &e.  and  after 
the  tenant  in  taile  dieth,  and  the 
middle  son  dieth  vrithout  issue,  now 
the  eldest  sonne  is  barred  to  hare 
any  recoverie  by  writ  of  formedony 
because  the  warrantie  of  the  middle 
brother  is  coUaterall  to  him,  inas- 

mvch 


•Jitt  not  in  h  and  M.  nor  Roh. 
t  /t(9  not  iu  hi  and  M,  nor  JSU)h, 


ijiti  not  in  L.  and  M.  nor  Boh.^ 
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dd  taile  aêcnn  diseent  per  le  muhies^  much  as  liee  can  by  no  mcanes  con- 
dpur  eeo  e^esi  un  coUcUeral  garran-  ve.v  to  him  bvfoivo  of  th.»  fuyle  any 
(if.  Men  en  cest  cas  si  Vei^efits  de-  diseent  by  the  iniddle,  anil  thcrefore 
tie  sans  issue^  ore  le  puisne frere poit  this  is  a  collateral  warruniie.  But 
Jrien  aver  un  briefe  de  formedon  en  le  in  this  case  if  the  cl(le>*t  sonne  die 
diseender^  et  recovera  mesme  le  terre,  without  issue,  now  the  yo'ingest  bi'o- 
jmr  ceo  que  le  garrantie  dd  mulnes  ther  may  well  have  a  writ  of  forme- 
est  lineal  at JUs  puisne,  pur  ceo  qneil  don  in  the  discender,  and  shall  peeo- 
puissoit  estre  qut  per  possihilitie  le  ver  the  same  land,  because  the  war- 
mulnes  puissoit  estre  sdsie  per  force  rantie  of  the  middle  is  lineal!  to  the 
icliaih après  la  mort  son  d^nejrere,  youn^^est  son,  for  that  it  might  bee 
il  donque  le  puisne  frere  pnisseit  con-  that  by  possihilitie  the  middle  might 
veijer  son  tUle  de  diseent  per  le  mul-  bee  seised  by  force  of  the  taile  after 
nes»  the  death  of  his  eldest  brother,  and 

then  the  youngest  brother  might 
convey  his  title  of  diseent  by  the 
middle  brother. 

HEREBY  it  also  appeareth,  that  a. warrantie  that  is  collaterall  (Dr.andStad. 
in  respect  of  some  persons,  may  afterwards  become  lineall    i^R  t'^oar.  loi. 
in  respect  of  others.    Whereupon  it  followeth,  [*]  that  a  colluteral    L^tJJ  ^sa.  44. 
warrantie  doth  not  give  a  right,  but  bindeth  only  a  right  so  long  as    TbH^  Br. 
the  same  contimieth  :  but  if  the  collateral  warrantie  be  determined,  sjvl'siE.a. 
removed^  or  defeated,  the  right  is  revived.    [/]  And  yet  in  an  as-    Umit  a«. 
sise  the  plaintiffe  hath  made  his  title  by  a  collateral  warrantie.  si  r.  7.^*. 

t  H.  7.  29. 

SH.7.9.b.   [/]  to  An.  p.  Ifi.  S7Asi.74.  90  Ai».  SO.  43  Ass.  8.  14  H.  4. 13.  19U.6.00* 

"  -Oarr^"  is  a  word  common  aswell  to  the  English  as  to  the  fDoe.Plft«.  #4i> 
French,  of  which  commeth  the  nowne,  a  bar,  barra.  It  significtli 
legally  a  destruction  for  ever,  or  taking  away  for  a  time  of  the  ac- 
tion of  him  that  right  hath.  And  barra  is  an  Italian  word,  and  sig- 
nifieth  barre,  as  we  use  it  ;  and  it  is  called  a  plea  in  barre,  when 
such  a  barre  is  pleaded.  Here  Littleton  puttcth  an  example  of  a  (Dr.  and  stud» 
bariic  of  an  estate  taile  by  a  collaterall  warranty.  It  is  to  be  observ- 
ed,  that  in  some  cases  an  estate  taile  may  be  barred  by  some  acts  of 
parliament  made  since  Littleton  wrote  ;  and  in  some  cases  an  estate 
taile  cannot  be  barred,  which  might  when  Littleton  wrote  have  been 
barred.  For  example,  if  tenant  in  tayle  levie  a  fine  with  proclama-  i*  H.'i."cr3flr 
tions  according  to  the  statute,  this  is  a  barre  to  the  estate  taile,  but  ^ ^ 

not  to  him  in  reversion  or  remainder,  if  hee  maketh  his  claime,  or 
pursue  his  action  within  five  yeares  after  the  state  taile  spent 

[d]  If  a  gift  be  made  to  the  eldest  sonne,  and  to  the  heires  of  his  Daii«m 
bodie,  the  remainder  to  the  father  and  to  the  heires  of  his  bndie,  the  vkicUuf'' 
father  dieth,  the  eldest  sonne  Tevieth  a  fine  with  pniclamations,  and  Jj^^'^pj^g^ 

-  „  ,  .  dieth  without  issue;  this  shall  barre  the  second  sonne,  for    (3L«on.  lo.) 

[37-^.     J  ^i^g  remainder  descended  to  the  eldest.  q^p^Ïm^ 
If  tenant  in  taile  be  disseised,  or  have  a  right  of  action,  and  the    Piowd.374.  «. 
tenant  of  the  land  levie  a  fine  with  proclamations,  and  five  yeares    crl  eiiz.  89«. 
passe,  the  right  of  the  estate  taile  is  barred.  5»y  . 

ri-x  .        ...  .  ,    »  ^  .  ,      1.      ^  •         Dyrr  3.  b.  1S3. 

[6]  If  tenant  in  taile  m  possession,  or  that  hath  a  right  of  entne,  |6^96H.  s. 

bee  attainted  of  high-treason,  the  estate  taile  is  barred,  and  the  JJ^nli;  30, 

Uud  b  forfeited  to  the  king  ;  and  none  of  these  were  barred  when  «  *•  j  s"- 

Littleton  «J^-«  <^"»' 


4H.  7.e.S4,& 
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Littleton  wrote  A  linemll  wamuitie  and  assets  was  a  barre  to  the 
SHtate  uUe  when  LitileSon  wrote  ;  whereof  more  shall  be  said  here- 
after. 

M  IS  B.  4.  If.  fc]  A  common  rccoverie  with  a  voucher  over,  and  a  judgement 

talnii»*icMe.  ^  recover  in  value,  was  a  barre  of  the  estate  taik  when  Ltttl-toti 
wrote,  [d]  And  of  common  recoveries  there  bee  two  sorts,  via. 
one  with  a  single  voucher,  and  another  with  a  double  voucher, 
and  that  is  more  common  and  more  safe  :  there  may  be  more  vouch- 
ers wcr. 


Sect.  «00. 
Vid.Lih.S.fi»tJ. 
CvMlHkk'b 
U  M.M.97.I0S. 

Mas. 

CapeTi  CM. 
l4b.a.iDl.lA.M.74.yT< 


MU  H. S. 
Ode  Br.  41. 
FLC«in.M.« 
SO  H.!.  Dim 


C/1MH.S. 


'nto.ssn 


la  the  Court 

Iib.t  fbl.l«Scl*» 
lBWiKiu*A*«caie. 


IA.t.Sa.TT,TI. 

ihe  Lord  Suliord^ 

CM». 

(SBdLSMO 


Wiicroui^  eue. 

Xil».a.'tbL«S. 

ClNlak|«*fcMe. 


(Ife.  Ilf .  !•«. 
SUrp.U.b. 
I  Cr».  430.) 


(1) 

(2) 
(3J 


]  If  the  king  had  made  a  gift  in  taile,  and  the  donee  had  suf- 
fered a  common  recoverie,  this  should  have  barred  the  estate  taik 
in  LittletorCê  time,  but  not  the  reversion  or  remainder  in  the  king. 
And  so  if  such  a  donee  had  levied  a  fine  with  prociamatioDS  after 
the  sUtute  of  4  /f .  7.  this  had  barred  the  estate  taile,  nlthoogfa  the 
reversion  was  in  the  king.  (1)  [f]  But  since  Littleton  wrote,  a 
common  recoverie  had  against  tenant  in  taile  of  the  king's  gift,  or 
such  a  fine  levied  by  him,  the  reversion  continuing  in  the  crowne,  is 
no  barre  to  the  estate  taile  by  the  statute  of  34  //.  8.  (2)  And  where 
the  words  of  the  statute  be  (whereof  the  reversion  or  remainder  at 
the  time  of  such  recoverie  had  shall  be  in  the  king)  these  ten  things 
are  to  be  observed  upon  the  construction  of  that  act.  (3) 

First,  that  the  estate  taile  must  bee  created  by  a  king,  and  not  by 
any  subject,  albeit  the  king  be  his  heire  to  the  reversioD  ;  for  the 
preamble  speakes  of  gifts  made  to  subjects,  and  none  can  have  sub- 
jects but  the  king.  And  also  in  the  preamble  it  is  said  (for  service 
done  to  the  kings  of  the  realme,)  and  the  body  of  the  act  referreth 
to  the  preamble.  And  therefore  if  the  duke  of  Lanciuter  had 

made  a  gift  in  taile,  and  the  reversion  descended  to  the  king,  yet 
was  not  that  esute  taile  restrained  by  that  statute  ;  and  so  oif  the 
like. 

Secondly,  if  the  king  grant  over  the  reverûon,  then  a  recoverie 
suffered  will  barre  the  state  taUe,  because  the  king  had  no  reversion 
at  the  time  of  the  recoverie. 

Thirdly,  if  the  king  make  a  gift  in  tule,  the  remainder  in  taule, 
or  grant  the  reversion  in  taile,  keeping  the  reversion  in  the  crowne, 
a  recoverie  against  tenant  in  taile  in  possession  shall  neither  bane 
the  estate  taile  in  possession  by  the  expresse  purview  of  the  statute, 
nor  by  consequence  the  state  in  remainder  or  reversion;  for  that  the 
reversion  or  remainder  cannot  be  barred,  but  where  the  estate  taile 
iu  possession  is  baiTed. 

Fourthly,  if  a  subject  make  a  gift  m  tûle,  the  remainder  to  the 
king  in  fee,  albeit  the  words  of  the  statute  be,  (whereof  the  rever- 
sion or  remainder  of  the  same,  8cc.)  yet  seeing  the  estate  in  taile  was 
not  created  by  a  king,  as  hath  beene  .said,  the  estate  taile  may  bee 
b^irred  by  a  common  recoverie. 

Fifthly,  if  Prince  Henrie^  sonne  of  Htnrie  the  Seventh,  had  made 
a  gift  in  taile,  the  remainder  to  JHenrie  the  Seventh  in  fee,  which 
remainder  by  the  death  of  Hoirie  the  Seventh  had  descended  to 
Nf  firie  the  Eighth,  so  as  he  had  the  remainder  by  discent  ;  yet 
might  tenant  in  taile,  for  tlie  cause  aforesaid,  barre  the  estate  taile 
by  a  common  recoverie. 

Sixths. 

[See  Note  339.] 

Upon  this  act  see  Ifr.  Cruise's  Essay  en  Beooreries,  3d  ed.3S^ 

[See  Note  323.] 
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Sixthly,  the  word  (remainder)  in  the  statute  is  no  vaine  word  ; 
for  the  words  of  the  preamble  be,  the  king  hath  given  or  granted, 
or  otherwise  provided  to  his  servants  and  subjects.  The  word  (re- 
versioD)in  the  body  of  the  act  hath  reference  to  these  words  (given 
or  granted)  ;  and  (remainder)  hath  reference  to  these  words  (other- 
wise provided.)  As  if  the  kmg  in  consideration  of  money,  or  of 
assurance  of  land,  or  for  other  consideration  by  way  of  provision, 
procure  a  subject  by  deed  indented  and  inroUed,  to  make  a  gift  in 
taile  to  one  of  his  servants  and  subjects  for  recompence  of  service,  or 
other  consideration,  the  remainder  to  the  king  in  fee,  and  all  this 
appeare  of  record  ;  this  is  a  good  provision  within  the  statute,  and 
the  tenant  in  taile  cannot  by  a  common  recoverie  barre  the  estate 
taile.  So  it  is,  if  the  remainder  bee  limited  to  the  king  in  taile  ; 
hat  if  the  remainder  bee  limited  to  the  king  for  yeares,  or  for  life, 
that  is  no  such  remainder  as  it  is  intended  by  the  statute,  because  it 
is  of  no  remainder  of  continuance,  as  it  ought  to  l>e,  as  it  appeareth 
by  the  preamble  ;  and  it  ought  to  have  some  afl&nitie  with  a  rever- 
sion, wherewith  it  is  joyned. 

Seventhly,  where  a  common  recoverie  cannot  barre  the  state 
tule  by  force  of  the  said  statute,  there  a  fine  levied  in  fee,  in  taile* 
for  lives,  or  yeares,  with  proclamations  according  to  the  statutes, 
shall  not  barre  the  sUte  taile,  or  the  issue  in  taile,  where  the  rever- 
rnjn  -|  or  remainder  is  in  the  king,  as  is  aforesaid,  by  reasoo 
Li)7  J.  a.  J  of  these  words  in  the  said  act  (the  said  recovery,  or  any 
other  thing  or  things  hereafter  to  be  had,  done,  or  suflered  by  or 
agamst  any  such  tenant  in  taile  to  the  contrary  notwithstanding), 
wfaâch  words  include  a  fine  levied  by  such  a  donee,  and  restraineth 
the  same. 

lightly,  but  where  a  common  recovery  shall  barre  the  estate  taile, 
DotwithsUndmg  that  statute,  there  a  fine  with  proclamations  shall 
barre  the  same  alsa 

Nmthly,  where  the  said  latter  words  of  the  statute  be  (had,  done, 
or  suffered  by  or  against  any  such  tenant  in  taile,)  the  sense  and 
construction  is,  where  tenant  in  taile  is  partie  or  privie  to  the  act, 
be  it  by  doing  or  suffering  that  which  should  worke  the  barre,  and 
not  by  meere  permission,  he  being  a  stranger  to  the  act.  (1) 

As  if  tenant  in  tayle  of  the  gift  of  the  king,  the  reversion  to  the 
kmg  expectant,  is  disseised,  and  the  disseisor  levie  a  fine,  and  five 
yeares  passe,  this  shall  barre  the  estate  taile  (2)  :  and  so  if  a  colla- 
teral! ancestour  of  the  donee  release  with  warrantie,  and  the  donee 
Buiier  the  warrantie  to  descend  without  any  entry  made  in  the  life 
of  the  ancestour,  this  shall  binde  the  tenant  m  tayle,  because  he  is 
M  party  or  privie  to  any  act,  either  done  or  suffered  by  or  against 
him. 

Tenthly,  albeit  the  preamble  of  the  statute  extend  ooely  to  gifts 
in  taile  made  by  the  kings  of  England  before  the  act  (viz,  hath 
given  and  granted,  &c),  and  the  body  of  the  act  referreth  to  the 
preamble  (viz.  that  no  such  feigned  recovery  hereafter  to  be  had 
against  such  tenant  in  taUe),  so  as  this  word  (such)  may  seeme  to 
couple  the  body  and  the  preamble  together  ;  yet  in  this  case  (such) 
shall  be  taken  for  such  in  equall  mischiefe,  or  in  like  case  ;  and  by 
divers  parU  of  the  act  it  appeareth  that  the  makers  of  the  act  in- 
tended to  extend  it  to  future  gifts  ;  and  so  is  the  law  taken  at  thb 
day  without  question. 

A  recovery 
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A  reowciy  m  >  writ  of  rigjit 
s  if.*.  s&  Toocher,  b  no  bam  cf  any       m  tailc 

Zitth.  If  tduuit  IB  taik  the  renainder  orcr  m  fee  cesH^  and  tlic  lord 

r  if'a  Mk  ^^^^^  *  ccmmvit^  th»  shall  not  barre  the  estate  taile,  fcr  the 
PL  te.  117.  shall  recover  in  ^forwudom  ;  neither  verc  either  cf  these  barrcft 

p  V  LUOeim,  wrote.   But  let  ns  aoir  heart  iMtletfm. 
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nua  It  tailt^  et  ad  iâsue  el  drry, 
et  Vtmete  id  i$sue  rdesM  ai  diseam- 
ttnnee  ave  garrantk^  &c.  et  marust 
Bans  isêue^  eeg  eet  collateral  garram^ 
fy  al  tMtt€  en  taile^  fur  ceo  que  te 
garrantU  iioceniisi  mr  rissue^  U 
quel  ne  pott  My  conveyer  a  U  taik  per 
meant  de  son  mnde. 


ALSO,  if  tenant  in  taile  diseMd- 
•ue  the  laile,  and  hath  issn*  and 
dietk,  and  the  iioele  of  the  issue  re- 
lease to  the  diaeontiaaee  witli  war- 
raotie,  &e.  and  dieth  without  issae, 
this  19  a  eollaterall  warranty  to  Ae 
issue  in  tayle,  beeanse  the  warranty 
deseendeth  upon  the  issue,  that  can- 
not convey  himselfe  to  the  entayle 
by  meanes  of  his  uncle. 
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^  I  ^lîE  reason  wherefore  the  warrantie  of  the  ancle  having  no 
X  Tight  to  the  land  entailed  shall  barre  the  issue  in  tayle  is,  for 
that  the  Uw  {>resunieth  that  the  ancle  would  not  unnaturally  disherit 
his  lawful!  heire,  being  of  his  owne  bloud,  of  that  right  which  the 
uncle  never  had,  but  came  to  the  heire  by  another  meane,  unlesse  hee 
would  leave  him  greater  advancement.  Kemo  firétêundtur  aUetiam 
ftoêteritaiem  9U£  firdi  ulU§r.  And  in  this  case  the  law  will  admit  no 
proofe  against  that  which  the  law  presumeth.  And  so  it  is  cf  all 
other  eollaterall  warranties  ;  for  no  man  is  presumed  to  doe  any 
thing  against  nature. 

[k]  And  the  like  holdeth  in  some  other  cases  :  as  if  a  rent  be 
behinde  for  twentie  yeares,  and  the  lord  make  an  acquittance  fir 
the  last  that  is  due,  all  the  rest  are  presumed  to  be  paid  ;  and  the 
law  will  admit  no  proofe  against  this  presumption  (3).  [/]  So  if  a 
roan  be  within  the  foure  seas,  and  his  wife  hath  a  childe,  the  law 
presumeth  that  it  is  the  childe  of  the  husband  ;  and  against  this  pre- 
sumption the  law  will  admit  no  proofe.  (4) 

[m]  If  a  man  that  is  innocent  be  accused  of  felony,  and  for  fear 
flieth  from  the  same,  albeit  he  j  udicially  acquitteth  himselfe  p q  o  i 
of  the  félonie,  yet  if  it  be  found  that  he  fled  for  the  felonicL** 
he  shall*  notwithstanding  his  innocencie,  forfeit  all  his  goods  and 
chattels,  debts  and  duties  ;  for  as  to  the  forfeiture  of  them,  the  law 
will  admit  no  proofe  against  die  presumption  in  law  grounded  upon 
his  flight  ;  and  so  in  many  other  cases.  But  yet  the  general,  rule  is. 
Quod  Btabitur  fintsumptiuni  donee /iroèetur  in  contrarium  ;  but,  as 
you  see,  it  hath  many  exceptions. 

[n]  It  hath  beene  attempted  in  parliament,  that  a  statute  might 
be  made,  that  no  man  should  be  barred  by  a  warrantie  coUateraU, 

but 


(3)CSteNoU896.] 


(4)  But  tee  ant  214  a.  noU  % 


Lib.  S. 


Of  Wairantîc. 


Sect  710— 712. 


bttt  where  assets  descend  from  the  same  ancestor  (1)  ;  but  k  n^Ver 
tooke  efifect,  for  that  it  should  weaken  common  assurances.  (3) 


Sect. 

JTEM,  si  k  tenant  en  tayle  ad  is- 
sue  deux  files  et  morust^  et  Veigne 
entra  en  le  entierty,  et  entfait  unfe- 
offement  m  fee  (roe  gairantie^  &c.  et 
puis  Vàgnefilemorust  sans  issue;  en 
cest  cos  le  puisne file  est  barre  quant 
of  un  moitié,  et  quatU  al  auter  moitié 
d  n*est  pas  barre.  Car  quant  a  la 
moUie  que  affiert  a  le  puisne  fiUy  el  est 
barre,  pur  ceo  que  quant  a  eel  *  part 
el  ne  poit  conveyer  le  discent  per  my 
le  maine  de  son  eigne  soer,  et  pur  ceo 
quant  a  cd  moitié,  ceo  est  un  colla- 
teral garranXie.  Mes  quant  at  auler 
moity,  que  affiert  a  son  dgne  soer,  le 
garrantie  n^est  pas  barre  a  U  puisne 
soer,  pur  ceo  que  d  poit  conveyer  son 
diseent  quant  a  cd  moitié  que  affiert 
a  son  dgne  soer  per  mesme  le  dgne 
soer,  issint  quant  a  cest  moitié  que 
affiert  al  dgne  soer,  le  garrantie  est 
hneol  al  puisne  soer. 


710. 

ALSO,  if  the  tenant  in  taile  liath 
issue  two  daughters  and  dieth, 
and  the  elder  entreth  into  the  whole, 
and  thereof  maketh  a  feoffement  in 
fee  with  warrantie,  &c.  and  after  the 
elder  daughter  dieth  without  issue; 
in  this  ease  the  younger  daughter  is 
barred  as  to  the  one  moitié,  and  aa 
to  the  other  moitié  sheeis  not  barred. 
For  as  to  the  moity  which  belongeth 
to  the  younger  daughter,  shee  is 
barred,  because  as  to  this  part  shee 
cannot  convey  the  discent  by  meanes 
of  her  elder  sister,  and  therefore  as 
to  this  moitié,  this  is  a  eoUaterall 
warrantie.  But  as  to  the  other  moi- 
tié, which  belongeth  to  her  elder  sift* 
ter,  the  warrantie  is  no  bar  to  the 
younger  sister,  because  she  may 
convey  her  diseent  as  to  that  moitié 
which  belongeth  to  her  elder  sister 
by  the  same  elder  sister,  so  as  to 
this  moitié  which  belongeth  to  the 
elder  sister,  the  warrantie  is  lineall 
to  the  younger  sister* 


Sect.  71L 

jniT  nofa,  que  quant  a  celuy  que  A  ND  note,  that  as  to  him  that 

JZj  demanda  fee  simple  per  ascun  J\  demandeth  fee  simple  by  any 

de  ses  auncesters,  il  serra  barre  per  of  his  ancestors,  he  shall  be  barred 

warrantie  lineal  que  discendist  sur  by  warrantie  lineall  which  descend- 

Iiqf^  sinon  qu^  soil  restraine  per  08-  eth  upon  him,  unlesse  he  be  restrain- 

cti»  estatuie.  ed  by  some  statute. 


Sect  712, 

~Mjf£S  il  que  demande  fee  taile  per  Ifrhee  thatdemandeth  fee  tayle 
%lf[lbrirfe de tormedon en discender,  JlJ  by  writ  of  formedon  in  discen* 
nc  serra  my  barre  pejr  Uneal  garran-  der,  shall  not  bee  barred  by  lineall 

tie,  warrantie, 

(1)  [See  Note  327.]  (2)  [SccXoteS28J 


lib.  3.   Cap.  13. 


Of  Wammtic 


Sect  712. 


fie,  $bum  qmtUad  a»$d9  per  iiseemt 
em  fee  riwifU  fer  meeme  Vauneeeter 
qputJUi  It  garranhi.  Mee  eoUaieral 
garramHe  eel  barre  a  edug  qme  ie- 
mania  el  auxy  a  eeluy  que  ie- 
mania  fu  taiîe  sane  ascun  auier  He- 
eetU  ie  fee  «tntple,  mom  en  eases 
queux  sont  resirainesper  les  estatutes^ 
d  aulere  eases  pur  certaine 
serra  at  en  après. 


wmmntie^iMdesie  hee  balk  msseUby 
diseeat  u  fee  ample  by  the  same  an- 
eestoar  that  nubde  tbe  warraatie. 
Bot  eollaterall  warraatie  is  a  bam 
to  him  that  demandeth  fee,  aad  aha 
to  him  that  demandeth  fee  tajle 
withottt  any  other  diaeent  of  fee  au^ 
pie,  exeept  in  easea  whieh  are  re- 
strained bj  the  atatutes,  and  in  other 


eaaea  for  eertaine  eaaaea^ 
be  aaid  hereafter.  (1) 


as  shall 


jB.i.OMfem 


(!»] 


(»CW.ll7,tlf.) 


D  têtue  druxJUtê/*  If  husband  and  wife,  tenants  in  eapeciaU 
tayk,  have  issue  a  dausfater,  and  the  wife  die,  the  husband 
by  a  second  wi£e  hath  issoe  another  daughter*  and  discoDtiooeth  in 
fee  and  dieth,  a  coUaterall  ancestor  of  the  daughters  releaseth  to 
the  discootinuee  with  warranty  and  dieth,  the  warrantie  descendeth 
upon  both  daughters,  yet  the  issue  in  tule  shall  bee  barred  of  the 
whole  ;  for  In  judgement  of  law  the  entire  warrantie  descendeth  upon 
both  of  them. 


CAM.  lis.  A. 

MS.  b.1 
awbJbniB« 


Scott  S0S* 


"  Et  Ceigne  enter  en  tentiertie,  et  ent  fait  un  feoffement^  Wc." 
Here  it  is  to  bee  understood,  that  when  one  coparcener  doth  gene- 
rally enter  into  the  whole,  this  doth  not  devest  the  estate  which  de- 
scendeth by  the  law  to  the  other,  unlesse  shee  that  doth  enter  claim* 
eth  the  whole,  and  taketh  the  profits  of  the  whole  ;  far  that  shall 
devest  the  freehold  in  law  of  the  other  parcener. 

Otherwise  it  is  after  the  parceners  be  actually  seised,  the  taking 
of  the  whole  profits,  or  any  daime  made  by  the  one,  cannot  pot  the 
other  out  of  possession  without  an  actuall  putting  out  or  dis-  ro^jM 
seisin.  And  in  this  case  of  Littletony  when  one  coparcener      •  ^* 
entreth  into  the  whole,  and  maketh  a  feoffement  of  the  whole,  this 
devesteth  the  freehold  in  law  out  of  the  other  coparcener. 

Now  seeing  the  entrie  in  this  case  of  Littleton  devested  not  the 
estate  of  the  other  parcener,  if  no  further  proceeding  had  beene, 
then  it  is  to  be  demanded,  that  seeing  the  feofiement  doth  worke 
the  wrong,  and  bee  the  wrong  either  a  disseisin,  or  in  nature  of  an 
abatement,  how  can  the  warrantie  annexed  to  that  feoflfement  diat 
wrought  the  wrong  be  coUaterall,  or  binde  the  youngest  sister  for  her 
part  ^  To  this  it  is  answered,  that  when  the  one  sister  entreth  into 
the  whole,  the  possession  being  void,  and  maketh  a  feofifement  ni 
fee,  this  act  subsequent  doth  so  explaine  tbe  entry  precedent  into 
the  whole,  that  now  by  construction  of  law  she  was  only  seised  of 
the  whole,  and  this  feofiement  can  bee  no  disseisin,  because  the  other 
nster  was  never  seised  ;  nor  any  abatement,  because  they  both  made 
but  one  heire  to  the  ancestour,  and  one  freehold  and  inheritanoe 
descended  to  them.  So  as  in  judgement  of  law  the  warrantie  doth 
not  commence  by  disseisin  or  by  abatement,  and  without  queste 
her  entrie  was  no  intrusion. 

Tenant  in  tayle  hath  issue  two  daughters,  and  diseontinueth 
in  fee,  the  youngest  disseiseth  the  discontinuee  to  the  use  of  herselfi» 
and  her  sister,  the  discontmuee  oosteth  her,  against  whom  shea 

recuvoRith 

(1)  The  observations  of  Lord  Vaoghsa  en  ddi  Stddâôn»  snd  tHe  Anaaiieok  t^peb 
serve  attentive  t^erussl.  the  Vâ^.  9)^. 


n.etB.f4S. 
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«ne^fl. 
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'Seet,  7I3, 


recorertthinan  assise,  the  eldest  agreeth  to  the  disseisin,  as  she  may, 
against  her  sister,  and  become  jeyntenant  with  her.  And  thus  is  the 
booke  »  the  21  Assise  [n]  to  be  intended,  the  case  being  no  other 
in  elGsct  ;  bat  A.  dissdseth  one  to  the  use  of  himselfe  and  By  B, 
agreeth  ;  by  this  he  is  joyntenant  with  A, 

-  _  .  K  T  ""^^  nota^  que  quant  a  celuy  que  demanda  /ce  simflle^ 
[_374.  D.J      »»  In  these  two  Sections  there  are  expressed  foure  le- 

gall  concluions  : 

First,  that  a  lineail  warrantie  doth  binde  the  right  of  a  fee 

simple. 

Secondly,  that  a  lineail  warrantie  doth  not  binde  the  right  of  an 
estate  taile,  for  that  it  is  restrained  by  the  statute  of  donis  condi- 

Thirdly,  that  a  lineail  warranty-  and  assets  is  a  barré  cf  the 
right  in  taile,  and  is  not  restrained  (as  hath  beene  said)  by  the 
eaidact. 

Fourthly,  that  a  collaterall  warranty  made  by  a  cdlaterall  an- 
cestor of  the  donee,  doth  binde  the  right  of  an  estate  taile,  albeit 
there  be  no  assets  ;  and  tlie  reason  thereof  is  upon  the  statute  of 
doniê  conditionalibuê^  for  that  it  is  not  .ms^de  by  the  tenant  in  taile, 
&c  as  the  lineail  warrantie  is. 
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To  this  may  be  added,  that  the  warranty  of  the  donee  in  taile, 
which  is  collaterall  to  the  donor,  or  to  him  in  remainder,  being 
heire  to  him,  dotiti  binde  them  without  any  assets.  For  though  the 
alienation  of  the  donee  after  issue  doth  not  barre  the  donor,  which 
was  the  mlschiefe  provided  for  by  the  act,  yet  the  warranty  tuning 
collaterall  doth  barre  both  of  them  ;  for  tlie  act  restraineth  not 
that  warranty,  but  it  remaineth  at  the  common  law,  as  Littleton 
after  sàith  :  and  in  like  manner  the  warranty  of  the  donee  doth 
barre  him  in  the  remainder. 

"  AêêfUt  (id  est)  quod  tantundem  valet,"  sufficient  by  disccnt. 

Note,  assets  requisite  to  make  a  lineail  warranty  a  barre  must 
have  six  qualities.  First,  it  must  be  assets  (that  b)  of  equall  value 
or  nM>re  at  the  time  of  the  discent  Secondly,  it  must  be  of  discent, 
and  not  by  purchase  or  gift.  Thirdly,  as  Littleton  here  saith,  it 
most  be  assets  in  fee  simple,  and  not  in  taile,  or  for  another  man's 
life.  Fourthly,  it  must  descend  to  him  as  heire  to  the  same  an- 
cestor that  made  the  warranty,  as  Z.fV//f/on  also  here  saith.  Fifthly, 
it  must  be  of  lands  or  tenements,  or  rents,  or  service^  valuable, 
or.  other  profits  issuing  out  of  lands  or  tenements,  and  not  per* 
sonall  inheritances,  as  annuities  and  the  like.  Sixthly,  it  must 
be  in  state  or  interest,  and  not  in  use  or  right  of  actions  or  rights  of 
entry,  for  they  are  no  assets  until!  they  be  brought  into  possesion. 
[o3  But  if  a  ix^nt  in  fee  simple  issuing  out  of  the'  land  of  the  heire 
descend  unto  him  whereby  it  is  extinct,  yet  this  is  assets,  and  to 
this  purpose  hath  in  judgement»of  law  a  continuance. 

[b"]  A  seigniory  in  fee  almoigne  is  .no  assets,  because  it  is  not 
vaUiable,  and  therefore  not  to  be  extended  ;  and  so  it  seemeth  of 
a  seig^ry  of  homage  and  fealty.  But  an  advowson  is  assets, 
whemif  [c]  Fleta  saith;  Item  de  ecclenia  qua  ad  donattonem  dondni 
pertinent  quot  aunt,  et  qua^  et  uôi,  et  quantum  valeat  qu  €  liber  eccletia 
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Lib.  s.   Cap.  IS.  QTWamnlie.  SccL  713,714. 

extemdmiur^  mi  m  tctUt»  ceutmm  smttm  vmUmt  fter  mbok»  md 
itutUM  toLdoB  extfudmimr mdvoemtm  >gr ■■■■■■  (1)  Aod  hcicwilh 
a^rceth  Brittom^  and  othen  have  reckoocd  a  ahiUiiig  in  the  poond  ; 
and  Brittm  addcth  farther,  air*  m  la  adoaw&on  thau  eHrt  vrmdut^ 
mdomfUf  wert^  ie  rtmM9mabU  firice  «oloaçvr  it  imiueen  un  mm  a  eel 
extent.  Wherdnit  »tobc  Uwcf  ycd^thataatiqiiity  did  CTcrrcckaa 
bjmrfccs* 


Sect.  713* 


«■LT.fi. 

«■LA.  a. 


/TEMjêi terre êoH  i&neammhnu 

m,  le  fud  frfmltmuy  d  atU  ismu JUê 
mter  emx^  d  le  faron  diêemUimma  le 
tmOeen/ee  di£vy^  dfmiê  la  feme 
rdtêëa  oldiseantmuM  mfttmtgœt^ 
mtie,  0e»  ef  «onvi,  ef  feirammlte 
dHfffnilfgf  a  ltJU$^  cto  at  wi  eolUtê» 
Tûlgarramtk. 


ALSO,  if  laad  be  gimi  toa  i 
ud  to  tlie  heires  of  his  bodie 
begotten,  who  taketh  wife,  and  ha?o 
issue  a  sod  lietweeae  tbem»  and  tbe 
bosbaad  diseoDtiaoes  tbe  taile  ia  fee 
aad  dietb,  and  after  tbe  wife  releas- 
etb  to  tbe  diseoDtinnee  in  fee  with 
wamatle,  &e.  and  dietb,  and  tbe 
wamaty  deseends  to  the  son,  this 
is  a  eoDaterall  wanaatie. 


TII8  case  staodeth  upon  the  ssoie  reasn  that  divers  other  fbr- 
merly  pot  by  oar  author  doe,  vis.  that  becanse  the  heire  claim- 
eth  only  from  the  father  fier  formum  dmd^  and  nothing  from  the 
wife*  that  therefore  the  warrantie  of  the  wife  is  collaterally  and 
the  warrantie  made  by  any  ancestor  male  or  female  of  the  wife 
.bindeth  ;  and  here  the  warrantie  descendeth  after  the  diacent  of  the 
right. 


Sect  714. 


(»aff  us.  ■»  Alt.ltT.A.) 

TkM^^^  ^  tenements  êm/mU  imus  a 
mfJL  le  banm  et  a  eafemej  et  aie» 
heires  de  lour  éeux  corps  engendres^ 
queux  ont  issue fitSyd  le  baron  diseon- 
tinua  le  taile  et  momst^etpuis  la  fente 
relessa  me  garrantie  et  morust^  cest 
garrantie  n^estforsqtie  un  lineal  gar-- 
ranlie  a  le  Jiis;  car  le  JUs  ne  serra 
barre  en  eeo  cas  de  suer  son  brève  de 
formedon,  sinon  que  il  ad  assets  per 
discaU  eu  fee  «tmple  jier  sa  mere^  pur 
eeo  que  lour  issue  en  brief  e  de  forme- 
don  eoviffit  conveyer  a  luy  le  droit 
came  kehre  a  son  pere  et  a  sa  mere  de 
lour  *  deux  corps  engendresperforme 


£375.  a.] 


BUT  if  lands  be  given  to  tbe  bos- 
band  and  wife,  and  to  tbe  heires 
of  their  two  bodies  begotten,  who 
have  issue  a  son,  and  the  hnsband 
discontinue  the  taile  and  dietb,  aad 
after  the  wife  release  with  warran- 
tie and  dieth,  this  warrantie  is  bat 
a  lineall  warranty  to  the  son  ;  for 
the  sonne  shall  not  be  barred  ia 
this  case  to  sue  his  writ  otformedam, 
unlesse  that  bee  hath  assets  by  dia- 
cent in  fee  simple  by  bis  mother, 
because  their  issue  in  the  writ  of 
formedon  ought  to  convey  to  him 
the  right  as  heire  to  his  father  and 

mother 


*  deux  not  ia  L.  and  M.  nor  Roh. 


(1)  '8ro«  Jtêêït  per  ZHeasnt  contra. 
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dd  ione;  et  iasint  en  Hd  caae^  U  gar*  mother  of  their  two  bodied  begotten 
rcmtie  de  le  pere  et  le  garrantie  de  la  performam  doni;  and  so  in  this  ease 
merene  sent  foreqae  lineal  garrantie  the  Mrarrantie  of  the  liEtther  and  the 
albàre^&e.  varrantie  of  the  mother  are  but 

lincall  warrantie  to  the  heire,  &e. 

H£R£  is  a  point  worthy  of  observation,  that  albeit  in  this  case 
the  issue  In  uile  must  daime  as  heire  of  both  their  bodies,  yet 
the  warrautie  of  either  of  them  is  Uneall  to  the  issue  ;  and  yet  the   ^  RoIL  Ahr.  74u 
issue  cannot  claime  as  heire  to  either  of  them  alone,  but  of  both.        smmL  a!g  ** 

If  lands  be  given  to  a  man  and  to  a  woman  unmarried,  and  the 
heires  of  their  two  bodies,  and  they  intermarrie,  and  are  disseised, 
and  the  husband  release  with  warrantie,  the  wife  dieth,  the  husband 
dieth,  albeit  the  donees  did  take  by  mdties,  yet  the  warrantie  is 
Ixneall  for  the  whole,  because,  as  our  author  here  saith,  the  issue 
mast  m  a  formedon  convey  to  him  the  right  as  heire  to  his  father 
and  his  mother^  their  two  bodies  engendred  ;  and  therefore  it  is 
coUaterall  for  no  part* 


Sect.: 

ETnoto,  quz  m  ehescun  c(m  ou 
home  iemanda  tenjemmls  tnfee 
\aik  per  brief e  de  formedon,  si  ascun 
del  issueenletaileqne  avoitpossessiony 
ou  qtu  n^avoit  ascun  possession^  fait 
garrantiej  &c.  si  celuy  que  suist 
k  hritfe  de  formedon  puissoit  per 
^eun  possibilitieyper  matter  que  puis- 
9oit  estre  en  faiiy  conveyer  a  luyy  per 
[375.  b.l  ^'"ï  quejlst  legarran- 
tie  performe  del  done^  *  ceo 
^  un  Uneal  garrantie^  et  nemy  eolla^ 
teral 


A  ND  note,  that  in  everie  easo 
jtjL  vbere  a  man  demandeth  lands 
in  fee  taile  by  writ  of /ormedon,if 
any  of  the  issue  in  taile  that  hath 
possession,  or  that  hath  not  posses- 
sion, make  a  warrantie,  &e.  if  hee 
whieh  sueth  the  writ  of  formedon 
miçht  by  any  possibilitie,  by  matter 
which  might  be  en  fatty  convey  to 
him,  by  him  that  mad^  the  warrant- 
tie  performam  doniy  this  is  a  iineall 
warrantie,  and  not  eollaterall. 


OP  this  sufficient  hath  beene  said  before,  ted  nunçuàm  nimiê  dU 
citur  quod  nunçuàm  aatU  dieitun  for  it  is  a  point  of  great  use 
^consequence. 


SJX.  !• 


Sect.  716. 


çinii^sti,)  (Baep.fl.)  (y«B|ii.3i7.sr7.) 


J T&V,  si  home  ad  issue  trois  JUs^ 
^  il  dona  terre  al  eigne  JUSy  a  aver 
^  teller  aluy  et  a  les  heires  de  son 
engendreSyetpur  default  de  Kcl 
^u^ierematfider  al  mulnes fitSya  luy 
^  la  heires  de  son  corps  engendreSy 
pur  defaicU  de  tid  issue  f  dd  mulnesy 

U 

^c.  added  L.  and  M.  and  Boh. 


ALSO,  if  a  man  hath  issne  throe 
sonnes,  and  givelh  land  to  the 
eldest  sonne,  to  have  and  to  hold  to 
him  ànd  to  the  heires  of  his  bodio 
begotten,  and  for  default  of  such 
issue,  the  remainder  to  the  middle 
sonne,  to  him  and  to  the  heires  of 

his 

t  del  mulnet  not    L.  and  M.  and  Eoh. 


Lib.  3.    Cap.  13. 


Of  Wamntie. 


Scot.  717» 


teremahiieralfmlêneJlU^etUshein$ 
êt  êon  eorfs  engmàreê;  em  eest  /C si 
feigne  i  Heeantimua  le  taikenfee^  ef 
ifbht^  ki^etêeê  hegres  a  garraiUie^ 
d  morusi  sans  tMve,  eeo  estnn  eoUa- 
teral  garroMtie  al  mubueJUs^et  serra 
harre  a  iemoMmder  meewie  la  terre  per 
force  del  remmnitr;  pur  eeoqueU 
remainder  est  sonHtte^  et  son  eigne 
frere  est  eoUaUral  a  cd  titU  que 
commence  per  force  dd  remainder. 
En  mesme  le  maner  est^  si  le  mulnes 
fits  avait  mesme  la  terre  perforce  del 
remainder^pur  ceo  que  son  tignefrere 
ne  fist  aseun  discontinuance  mes 
morustsans  issue  de  son  eorpsj  et  puis 
le  mulnes  fait  un  discontinuance  ove 
garrantie^  &c.  et  morust  sans  issue^ 
eeo  est  un  eoUaieral  garrantie  a  le 
puisne  fits.  Et  auxy  en  cest  case^  si 
ascun  de  les  dits  fits  soit  disseisie,  et 
lepere  quefiM  le  done^&c.  relessa  a  le 
disseisor  tout  son  droit  $  ore  garran- 
tie^  ^ceoestun  collateral  garrantie  a 
celuyfits  sur  que  legairantie  diseen- 
dist^  eauBâ  quâ  supra. 


Us  bodie  begotten,  and  tot  defiuilt 
of  sneh  ismie  of  the  auddle  Mae, 
the  remîMler  to  the  Yoimcfeot' 
and  to  the  heires  of  his  boiKe  begot- 
ten; in  this  ease,  if  the  eldest  dis- 
eontinne  the  taUe  in  fee,  and  binde 
him  and  his  heires  to  warrantie,  and 
dieth  without  issne,  this  is  a  eidla- 
terall  warraatie  to  the  middle  son, 
and  shall  be  a  bar  to  demand  the 
same  land  by  foree  of  the  remain- 
der; for  that  the  remainder  is  liis 
title,  and  his  elder  brother  is  eolla- 
terall  to  this  title,  whieh  eommea- 
eeth  by  foree  of  the  remainder.  In 
the  same  manner  it  is,  if  the  middle 
son  hath  the  same  land  by  foree  of 
the  remainder,  beeaase  his  eldest 
brother  made  no  diseontinoanee, 
but  died  without  issue  of  his  bodie, 
and  after  the  middle  make  a  diseon. 
tinuanee  with  warrantie,  &e.  and 
dieth  without  issue,  this  is  a  eoUa- 
terall  warrantie  to  the  youngest  sm. 
And  also  in  this  case,  if  any  of  the 
said  sonnes  be  disseised,  and  the 
father  that  made  the  gift,  &c.  re- 
leaseth  to  the  disseisor  all  his  right 
with  warrantie,  this  isi  a  coUaterall 
wai*rantie  to  that  son  upon  whom  the 
warrantie  descendelh,  caawd  qua 
supra. 


Sect.  717.  [376.  a.] 

ET  sic  nota,  que  lou  home  que  est  A  ND  so  note,  that  where  a  man 

collateral  a  le  title^  \  et  ceo  re-  J[\  that  is  coUaterall  to  the  tide, 

lease  ove  garrantiCj  &c.  eeo  est  un  anoreleaseth  this  with  warrantie, 

collateral  garrantie*  &c.  this  is  a  coUaterall  warrantie. 

HERE  it  appeareth  that  it  is  not  adjudged  in  law  a  coUaterall 
warrantie  in  respect  of  the  bloud,  for  the  warrantie  may  be 
coUaterall,  albeit  the  bloud  be  lineall  ;  and  the  warrantie  may  be 
lineall»  albeit  the  bloud  be  coUaterall,  as  hath  beene  said.  But  it  is 
in  law  deemed  a  coUateraU  warrantie,  in  respect  that  he  that  mak- 
eth  the  warrantie  is  coUaterall  to  the  title  of  him  upon  whom  the 
warrantie  doth  faU;  as  by  the  example  which  ZtV/^/on  here  putteth, 
and  by  that  which  hath  beene  formerly  said,  b  manifest. 


•  B.S. 
0«r.  toi. 


^JUx  ftdded  L.  and  M.  uid  Hob. 
9  L*c.  added  L.  and  M.  and  Hoh* 


f  &c.  Mide4 and  M.  'and  Boh. 
I       acMed  L.  «nd  M.  and  K«ti. 


Lib.  S. 


Of  Warrantic* 


Sect.  7l8j 


Sect  718. 

JTEJIf,  9i  pier  iana  terre  a  son  JL  LSO,  if  a  father  giyethland  te 
eigne  JUs^  a  aver  et  tener  a  luy  et  J\  his  eldest  son^  t»  hare  and  to 
a  ks  kdres  maies  ie  son  corps  engen^  hold  to  him  and  to  the  heires  males 
iresy  U  remainAer  a  U  second  JUs^  &e.  of  his  bod^  begotten,  the  remainder 
si  Peigne  fits  aJimast  en  fee  ovesqne  to  the  second  sonne,  &o.  if  the  eldest 
garraiUiCy  &c.  et  ad  issue  female^  et  sonne  alieneth  in  fee  mth  warranty, 
marust  sans  issue  male,  ceo  n^est  pas  fte.  and  hath  issiie  female,  and  dieth 
eoUfUerall  garrantie  al  second  fits,  without  issne  male,  this  is  no  eolla- 
t  ear  tl  ne  serra  barre  de  son  action  terall  warranty  to  the  second  son, 
df  formedon  en  le  remainder,  pur  ceo  for  he  shall  not  bee  barred  of  his 
que  le  garrantie  discendist  al  file  del  action  otformedon  in  the  remainder, 
^gnefitsy  et  nemy  al  second  fits:  car  because  the  warranty  descended  to 
chescun  garrantie  que  discendM,  dis-  the  daughter  of  the  elder  son,  and 
eendist  a  cduy  que  est  hdre  a  luy  que  not  to  the  second  sonne  :  for  every 
fist  le  garrantie,  per  le  common  ley.     warrantie  which  descends,  descend- 

eth  to  him  that  is  heire  to  him  who 
made  the  warrantie^by  the  common 
law. 


H 


ERE  is  rehearsed  a  maxime  of  the  common  law»  that  every  Jji'S^h 


warrantie  doth  descend  upon  him  that  is  heire  to  him  that  (Aausi,^ 
Jnade  the  warrantie»  by  the  common  law,  as  by  this  example  it  ""^ 
appeareth. 

*'  ^  ceiuy  que  e§t  heire  a  luy  que  Jist  te  garrantie  fier  te  common 
**ley^  b'c."  Hereupon  many  things  worthy  to  be  knowne  are  to  be 
understood. 

[a]  Firstfthat  if  a  man  infeoffeth  another  of  an  acre  of  ground  C440B.3.14. 
vith  warrantie,  and  hath  issue  two  sons,  and  dieth  seised  of  another 
acre  of  land,  of  the  nature  of  burrough  English,  the  feoffise  is  im- 
pieadbd,*  albeit  the  warrantie  descendeth  onely  upon  the  eldest  * 
"wne,  yet  may  he  vouch  them  both  ;  the  one  as  heire  to  the  war- 
mitie,  and  the  other  as  heire  to  the  Und  :  for  if  he  should  vouch 
eldest  son  only,  then  should  he  not  have  the  fruit  of  his  war- 
i^Qty,  viz.  a  recoverie  in  value  ;  the  youngest  son  only  he  cannot 
vouch,  because  he  is  not  heire  at  the  common  law,  upon  whom  the 
warrantie  descendeth.  (1) 
[à]  So  it  is  of  heires  in  gavelkind,  the  eldest  may  bee  vouched^  CmsE.4«io. 

r376  h  1  ^*  heire  to  the  warranty,  and  the  other  sonnes  in  respect  staVls. 

^     •  "'J  oftheinheritence  descended  unto  them,  [c]  And  in  like  sort, 
the  htvrt  at  the  common  law,  and  the  heire  of  the  part  of  the.  mother,   ^c]  4^Ua.  4. 
ahall  bee  vouched  :  but  the  heire  at  the  common  law  may  be  vouch-  SSli?* 
cd  akne  in  both  these  cases,  at  the  election  of  the  tenant  :  et  He  de       ss  b.  s. 
•imiliôuê.  [d]  In  the  same  manner  if  a  man  dieth  seised  of  certaine  Jnafi^si. 
lands  in  fee,  having  issue  a  sonne  and  a  daughter  by  one  venter,  and 
a  sonne  by  another,  the  eldest  sonne  entrèth  and  dieth,  the  land 

descends 

f  car  il  ne  serra  barre^'W  hty  ledera^  L.  and  M.  and  Rob. 
,  (I)  38  E.3. 22.  43  K.  3. 19.  4S  Ass.  41,  4  B.  3.  53.   21 E.  3.  46.   2X  E,  3. 36.   11  B.'7. 12. 

''^•^"•3.  Hale's  MSS. 


Libé  3.  Cap.  13. 


Of  Warrantie. 


Sect.  71t. 


(tC»tll.) 


VUeFL 
ftLfM. 
I. 


5^1 

Dr.  let 
41.  b.  8BÇ». 


E.S. 
V«Mh.ll». 

a  x.a. 

VoMh.94. 
f  H.  7.  S. 

Cr)iiH.7.ii. 

11X.S. 
tit.Del.7. 
Dr.  5  EiSSS. 
(Moor  744 


C»lllH.7.1t. 
t  Cio.M.>. 


111.  1 


descends  to  the  nster;  m  this  cue  the  wammtie  descendeth  on  the 
sQone,  and  he  msy  be  Touched  as  heire,  and  the  sister,  as  heire  of 
the  land:  in  which  and  the  other  case  of  barrough  English,  the  scnne 
and  heire  bj  the  common  law  having  nothing  by  discent,  the  whole 
losse  of  the  recofverie  in  valne  lieth  upon  the  heires  of  the  land,  albeit 
they  be  no  heires  to  the  warrantie.  Then  put  the  case  that  there  is 
a  warrantie  paramoont.  Who  shall  deraigne  that  warrantie  f  and  to 
whom  diall  the  recompence  in  value  goe  ?  Some  have  said,  that  aa 
they  are  vouched  together,  so  shall  they  avouch  orer,  and  that  the 
recompence  in  value  shall  enure  according  to  the  losse  ;  and  that  the 
effect  must  pursue  the  cause,  as  a  recoverie  in  value  by  a  warrantie 
of  the  part  of  the  mother  shall  goe  to  the  heire  of  the  part  of  the 
mother,  &c. 

Some  others  hold,  that  it  u  ^unst  the  maxime  of  law,  that  they 
that  are  not  heires  to  the  warrantie  should  joyne  in  voucher,  or  to 
take  benefit  of  the  warrantie  which  descended  not  to  them  ;  but  that 
the  heire  at  the  common  law,  to  whom  the  warrantie  descended, 
shall  deraigne  the  warrantie,  and  recover  in  value  ;  and  that  this 
doth  stand  with  the  rule  of  the  common  law. 

Others  hold  the  contrarie,  and  that  this  should  be  both  against 
the  rule  of  law,  and  against  reason  also  ;  for  by  the'  rule  of  law 
[e]  the  vouchee  shall  never  sue  to  have  execution  in  value,  untill 
execution  be  sued  against  him.  But  in  this  case  execution  can 
never  be  sued  against  the  heire  at  the  common  law,  therefore  he 
cannot  sue  to  have  execution  over  in  value.  Secondly,  it  shoold 
be  against  reason  that  the  heire  at  the  common  law  should  have 
totum  lucrum^  and  the  speciall  heires  to  turn  damnum,  I  finde  in  oar 
bookes  [/]  that  this  reason  is  yeelded,  that  the  speciall  heire  shoold 
not  be  vouched  only  ;  for  (say  they)  if  the  speciall  heires  should  be 
vouched  only,  then  could  not  they  deraigne  the  warrantie  over;  which 
should  be  mischievous,  that  they  should  lose  the  benefit  of  the 
warrantie,  if  they  should  be  vouched  only.  But  if  the  heire  at  the 
common  law  were  vouched  with  them,  (as  by  the  law  he  ought)  ail 
might  be  saved  ;  and  therefore  studie  well  this  point  how  it  may  be 
done. 

If  tenant  in  general!  taile  be,  and  a  common  recoverie  is  had 
against  him  and  his  wife,  where  his  wife  hath  nothing,  and  they  vouch, 
and  have  judgement  to  recover  in  value,  tenant  in  taile  dieth,  and  the 
wife  surviveth  ;  for  that  the  issue  in  taile  had  the  whole  losse,  the 
recompence  shall  enure  whoUy  to  him  ;  and  the  wife,  albeit  she  was 
partie  to  the  judgement,  shall  have  nothing  in  the  recompence,  fer 
that  she  loseth  nothing. 

[ft]  If  the  bastard  eigne  enter  and  take  the  profits,  he  shall  be 
vouched  only,  and  not  the  bastard  and  tbe  mulier;  because  the  bas- 
tard is  in  appearance  heire,  and  shall  not  disable  himselfe. 

[î]  If  a  man  be  seised  of  lands  in  gavelkinde,  and  hath  issue 
three  sonnes»  and  by  obligation  bindeth  himselfe  and  his  heires  and 
dieth,  an  action  of  debt  shall  be  maintainable  against  all  the  three 
sonnes,  for  the  heire  is  not  chargeable  unlesse  he  hath  lands  by 
discent. 

[^]  So  if  a  man  be  seised  of  land  on  the  part  of  his  mother, 
and  binde  himselfe  and  his  heires  by  obligation,  and  dieth,  an 
action  of  debt  shall  lie  against  the  heii*e  on  the  part  of  the  mother, 
without  naming  of  the  heire  at  the  common  law.   And  so  note  a 

diversitie 


Lib.  3. 


Of  Warrantic. 


Sect.  719. 


^venitie  betweene  a  personal!  lien  of  a  bond,  and  a  reall  lien  of  a  ^^^^ 
warrantie. 


Sect  719. 


*  irrOTti,  8i  tern  soil  done  a  un 
•/ 1  home,  étales  heirea  males  de 
son  corps  engendres^  et  pur  default  de 
ad issuSy le renuiindtr  entases hdres 
fmales  de  son  corps  engendres^  et 
pms  le  donee  en  le  toile  fait  feojff^nent 
en  fee  ovesque  garrantie  accordant, 
et  ad  issue  ûts  et  Jlle  et  morust,  cel 
garrantie  nrestforsque  linealgarran- 
ik aie ûts  a  demaunder  per  hriefede 
formedon  en  le  diseender;  etaux^ 
il  n^estforsque  Uneall  a  le  JUe,  a  de- 
maunder mesme  la  terre  per  hrirfe  de 
formedon  en  le  remainder,  sinon  f 
frère  demast  sans  issue  maie,  pur  ceo 
que  d  elaime  eome  hdrefemaû  de  la 
torps  son  pere  engendres.  Mesencest 
tas,  si  son  frère  en  sa  vie  releasast 
d  discontinuee,  &c.  ove  garrantie, 
&e.  et  puis  tnoràst  sauns  issue,  ceo 
est  un  collateral  garrantie  a  U  file, 
fureeo  que  el  ne  poit  eonroeyer  a  luy 
le  droit  que  el  ad  per  foret  delerp- 
naynder  per  ascun  meane  de  discent 
ptT  son  frère,  \  pur  ceo  ^  que  le  frère 
est  collateral  a  le  title  sa  soer,  et  pur 
eeo  ion  garrantie  est  collateral,  , &c. 


N'OTE,  if  land  bee  given  to  a 
man,  and  to  the  heires  males 
of  his  bodie  begotten,  and  for  de- 
fault of  sueh  issue,  the  remainder 
thereof  to  his  heires  females  of  his 
body  begotten,  and  after  the  donee 
in  tayle  maketh  a  feoffement  in  fee 
with  varrantie  aeeordingly,andhath 
issue  a  son  and  a  daughter  and  dieth, 
this  warrantie  is  but  a  lineall  war- 
ran  tie  to  the  sonne  to  demand  by  a 
writ  ot formedon  in  the  diseender  ; 
and  also  it  is  but  lineall  to  the 
daughter,  to  demand  the  same  land 
by  writ  of/oraifdonintheremayn* 
der,  unlesse  the  brother  dieth  with, 
ont  issue  male,  because  shoe  elaym- 
eth  as  heire  female  of  the  bodie  of 
her  father  ingendred.  But  in  this 
ease,  if  her  brother  in  his  life  re- 
lease to  the  diseontinnee,  &e.  with 
warrantie,&c.and  after  dieth  without 
issue,  this  is  a  collaterall  warranty 
to  the  daughter,  because  shee  can- 
not convey  to  her  the  right  which 
shee  hath  by  foree  of  the  remainder 
by  any  meanes  of  diseent  by  her  bro- 
ther,  for  that  the  brother  is  eollate- 
rall  to  the^title  of  his  sister,  and 
therefore  £is  warranty  is  collate- 
ral!, &C. 


HERE  it  appeareth,  that  [/]  whensoever  the  ancestor  taketh 
any  estate  of  freehold,  a  limitation  after  in  the  same  convey- 
ance to  any  of  bis  heires,  are  words  of  limitation,  and  not  of  purchase, 
albeit  in  word^  it  be  limited  by  way  of  remainder;  (1)  and  therefore 
here  the  remainder,  to  the  heires  females,  vetteth  in  the  tenant  in 
rS77  a  1        himselfe.    And  it  is  good  to  bee  knowne,  that  for 
I    #•  u.  J  i^^irning  sake,  and  to  find  out  the  reason  of  the  law,  these 

limitations 


i:i)B4B.3.SS. 
S7B.3.uel0t. 
38B.3.M. 
40B.3.9. 
SrH.fl.ar.  Vot> 

Done  8c  Bern.  «1. 
(Ant.  17.  bb  St.  h, 
SRoIk  Abr.417.) 


*  Mto^Item^  L.  and  M.  and  Roh. 

t  tmon^^  «on,  L.  and  M.  Roh.  Knson, 
Redman,  and  MSS.  This  reading,  which  ma- 
^^irily  alters  the  sense  of  the  above  passage 
«  litUeton,  was  much  relied  on  by  lord 
^arhaa  as  above  cited,  and  is  also  accor- 
^y  eonfirmed  by  edit  1577,  by  R.  Tottel; 


1594,  by  C.  Tetsweirt;  and  by  that  of  1639i 
It  is  however  pbservable,  that  the  text  stood 
as  above  in  the  first  edition  of  Coke  upon  Lit- 
tleton 1638,  and  in  all  the  editions  to  the  9th 
inclusive. 

t    added  L.  and  m  tad  loh. 

t  fiienotmL.aadBI.nor  Roh. 


(1)  [See  Note  339.] 


Lîfau  S.   Cap.  13. 


OfWarrantie. 


Sect,  m 


«JEf'i&îl*  Umiteteis  to  the  heires  iii«les  of  tlie  bodie,  and  after  to  the  heires 

It  lie.  It,  14.  females  of  the  bodie  may  be  put  :  but  it  is  dangerous  to  use  them  b 

^Siii^StXim'  CQDveyances»  for  great  inconveniences  may  arise  thereupon  ;  for  if 

MoTt^vu  ^  tenant  in  tayle  hath  issue  divers  sons,  and  they  have  isa«e  di- 


Utt.«*!inîae,  daughters,  and  likewise  if  tenant  in  tayle  hath  issue  dhren 

ST^s.  Br.daM  ^^^ughters»  and  each  of  them  hath  issue  sonnes,  none  of  the  daugh- 
fc  i— .  61.  ic  til.  ters  of  the  sons*  nor  the  sonnes  of  the  daughters,  shall  ever  inherite 
SStsf*  a!bO  ^  either  of  the  said  estates  tayle  :  and  so  it  is  of  the  issues  of  the  ia- 
|i||MiAi.S6t^iw.  suet.  Cor  that  (as  hath  beene  said)  the  issues  inheriuble  most  make 
*  ^  thehr  daymc  eyther  onely  by  males,  or  onely  by  females,  so  as  the 

females  of  the  malts,  or  males  of  the  females,  are  wholly  exdnded 
to  bee  ioheritaWe  tocythcr  of  the  said  estates  Uyle  :  but  where  the 
first  limiutipp  is  ^  the  heirea  males,  let  the  Umiution  be,  for 
de&ult  of  such  issue,  to  the  heires  of  the  bodie  of  the  donee,  and 
then  all  the  issues»  be  they  females  of  males,  or  males  of  females^ 
are  inheritable. 

If  a  man  give  lands  to  a  man,  to  have  and  to  hold  to  him  and  the 
heires  males  of  hb  bodie,  and  to  him  and  to  the  heires  females  of  his 
bodie,  the  estate  to  the  heires  females  is  in  remaynder,  and  the 
daughters  shall  not  inherite  any  part,  so  long  as  there  is  issue  male  ; 
for  the  estate  to  the  heires  males  is  first  limited,  and  shall  be  first 
served  ;  and  it  is  as  much  tio  say,  and  after  to  the  heires  females, 
and  males  in  construction  of  law  are  to  be  preferred. 


Sect  720. 


(fBep.187.  (nt«d.403.t.> 


[377.  b.] 


JTEMj  jeo  ay  otfe  dire,  que  en 
temps  le  ray  Riehard  le  second,  il 
yfnit  un  justice  del  commas  banke 
demurrant  en  Kent,  appel  Riehcl,  que 
avait  issue  dioers  fts^  et  son  entent 
fuit,  que  son  eigne  fits  avérait  cer- 
taine  terres  et  tenements  a  biy,  et  a 
les  heires  de  son  corps  engendres  ;  et 
pur  default  d^issue,  le  remainder  a  le 
second ftSy  &c.  et  issint  a  le  tierce fits, 
&e.  et  pur  ceo  que  il  voile  que  nul  de 
ses  fits  aliénerait,  ou  serrait  garrantie 
pur  barrer  ou  leder  les  auters  gueux 
serrant  en  le  retnainder,  &e.  il  fist 
faire  fiel  tndetiture  a  tid  effect,  erest- 
ascavabr,  que  les  terres  et  tenements 
fuerant  doues  a  son  eigne  fis  sur  tid 
condition,  que  si  Veigne  fits  aliéna  en 
fee,  au  en  fee  toile,  0e.  ou  si  aseun  de 
ses  fis  ahenast,  &e*  que  adonque  lour 
estate  cessera  et  serrait  void,  et  que 
stdanquemesmes  les  terres  et  tenements 
immediate  remaindrant  a  le  second 
fts^a  aks  heires  des  son  corps  enMn- 

dres^ 


ALSO,  I  have  heard  saj,  <  hat  in 
the  time  of  king  Richard  Uie 
second,  there  was  a  jastice  of  tha 
common  jdaee,  dwelling  in  Kent, 
called  Jltdrel,  who  had  issue  divers 
tonnes,  and  his  intent  iras,  that  kis 
eldest  sonne  should  have  certaine 
lands  and  tenements  to  him,  and  to 
the  heires  of  his  bodie  begotten; 
and  for  default  of  issue,  the  remain- 
der to  the  second  sonne,  &c.  and  so 
to  the  third  sonne,  &c.  and  beeause 
he  i¥Ould  that  none  of  his  so&s 
should  alien,  or  make  warraatie  to 
bar  or  hurt  the  others  that  should 
be  in  the  remainder,  fte.  he  eanseth 
an  indenture  to  be  made  to  this  ef- 
fect, viz.  that  the  lands  and  tene- 
ments were  ^ven  to  his  eldest  soa 
upon  such  condition,  that  if  the  el- 
dest son  alien  in  fee,  or  in  fee  taUe, 
&c«  or  if  any  of  his  sons  alien,  &e, 
that  then  their  estate  should  cease 
and  be  roid^  and  that  then  the  sant 

landi 
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Sect.  721. 


dreSj  *  et  sic  ultra,  le  remainder  as  lands  and  tenements  immediately 
outers  de  aesjUSy  et  livery  de  seisin  should  remain  to  the  second  son, 
fuit  fait  accordant.  and  to  the  heires  of  his  body  be- 

gotten, et  sic  nltra^  the  remainder  to 
his  other  sonnes,  and  livery  of  seisin  >vas  made  accordingly. 

"  "JfEO  ay  oye  dire,  ^c*'    Those  things  that  one  hath  by  credible    ^  ?*£ 

^0  hearcsay,  by  the  example  of  our  author,  are  worthy  of  obser-    sir  Anthony* 
vation.    This  invention,  devised  by  justice  Richel  in  the  reigne  of  MUdmaye'» 
king  Richard  the  second,  who  was  an  Irishman  borne,  and  the  like 
by  Thirning,  chief e-justice  in  the  reigne  of  Henry  the  fourth,  were    (i  r^84.} 
both  full  of  imperfections  ;  for  J^ihilsimul  inventum  eat  et  ficrfectum, 
"    and  Sé^pe  viatorem  nova  non  vetua  orbita  fallit  :  and  therefore 
new  inventions  in  assurances  are  dangerous.   And  hereby  it  may 
appeare,  that  it  is  not  safe  for  any  man  (be  he  never  so  learned)  to 
be  of  counsell  with  himselfe  in  his  owne  case,  but  to  take  advice  of 
other  great  and  learned  men. 


^on  ftroaunt  dontima  qu€  flrosunt  omriibua,  artea. 

And  the  reason  hereof  is,  in  auo  quiaque  negotio  hebetior  eat,  quàm 
in  aliéna. 

[m]  And  the  same  judge,  in  his  owne  name,  &c.  brought  an 
action  upon  his  case  against  othei*s,  and  obtained  a  verdict  so  as  the  kcais, 
right  of  the  cause  was  tried  on  his  side  ;  yet  for  that  upon  his  owne 
shewing  in  his  count  the  action  did  not  lye,  ex  aaaenau  omnium  jua- 
ticiariorum  prater  querentem  Richel,  judgement  was  given  against 
him  :  but  let  us  now  leave  this  judge  for  example  to  others,  and  let 
us  return  to  our  author. 


[378-  a-] 


Sect.  721. 


TINTES  il  semble  per  reason^  que 
WfJL  touts  tielx  remainders  en  la 
forme  avantdit  sont  voides  et  de  nul 
value^  et  ceo  pur  trois  causes.  Un 
cause  esty  pur  ceo  que  chescunremain- 
der  que  commence  per  unfait^  il  co- 
Tient  que  le  remainder  soit  en  luy  a 
que  le  remainder  est  tayle  per  force  de 
mesme  lefait^  avant  liverie  de  seisin 
est  fait  a  luy  que  avéra  lefranktene- 
ment;  car  en  tiel  case  lenessance  elle 
estre  de  le  remainder  est  per  le  livery 
de  seisin  a  céluy  que  avéra  le  frank- 
tenement j  et  tiel  remainder  ne  fuit  al 
secand Jits  al  temps  de  livery  de  seisin 
en  le  cas  avantdity  &c. 


•  ceo  «ur  nieime  coruHiim,  edlicet,  que  9i  U 
Heond Jita  alienaat,  &c.  que  aditquet  9on  eatafe 
cetterat  ^t  q^  adonquea  it^ainfit  lea  terrer  et 


BtJT  it  seemeth  by  reason,  that 
all  such  remainders  in  the  forme 
aforesaid  are  void  and  of  no  ^alue, 
and  that  for  three  causes.  One  cause 
is,  for  that  every  remainder  ^rhich 
beginneth  by  a  deed,  it  behooveth 
that  the  remainder  be  in  him  te 
whom  the  remainder  is  entailed  by 
force  of  the  same  deed,  before  the 
livery  of  seisin  is  made  to  him  which 
shal  have  the  freehold;  for  in  such 
case  the  growing  and  the  being  of 
the  remainder  is  by  the  livery  of  sei- 
sin to  hiin  that  shall  have  the  free- 
hold, and  sucli  remainder  >Tas  not 
to  the  second  sonne  at  the  time  of 
the  livery  of  seisin  in  the  case  afore- 
said, &c. 

HERE 

tenements  remaindront  at  tierce  Jita,  et  a  léa 
heirea  de  aon  corpa  mgendrea,  added  1^  and 
M.  and  Rob. 


Vol.  II. 


^7 
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HERE  our  authour  u  of  opinion,  that  these  remainders  in  the 
forme  aforesaid,  are  vdd  and  of  no  valae  for  three  causes. 

SKrVcro!  **     cau9€  €Bt^  t^c."    Here  hee  setteth  downe  a  rule  concerning 

SM.)  remainders,  viz.  every  remainder  which  commenceth  by  a  deed 

ought  to  vest  in  him  to  whom  it  is  limited,  when  livery  of  seisin  b 
fill  7  R.  s.  made  to  him  that  hath  the  particular  estate. 

Me  Ml.  First,  Littleton  saith  by  deed,  [72]  because  if  lands  bee  granted 

(Aitt.  M  ^}        mid  rendred  by  fine  for  life,  the  remainder  in  taile,  the  remanider 

in  fee,  none  of  these  remainders  are  in  them  in  the  remamder,  untill 

the  particular  estate  be  executed. 
(On.      S600         Secondly,  that  the  remainder  bee  in  him,  &c.  at  the  time  of  the 

livery.   This  is  regularly  true,  but  yet  it  hath  divers  exceptions. 
^'h.  '^mX,  unlcsse  the  person  that  is  to  take  the  remainder  be  not  à» 

mAmmb  rerwn  naturâ  ;  [0]  as  if  a  lease  for  life  be  made,  the  remainder  to 
S7 b!3^I7.'  "K^^ heires of  /.  ^.  /.      behig  then  alive,  it  sofficeth  that  the 

M  R.  s.  '  inheritance  passeth  presently  out  of  the  lessour,  but  cannot  vest  in 
J^J'J^^"  the  heire  of  /.  5.  for  that  living  his  father  he  is  not  in  rcrum  naturâ, 
19  B.  7.  sr.  for  non  ett  hteres  viventU  ;  so  as  the  remainder  is  good  upon  thb 

sî  h!  7.  u.         contingent,  viz.  if  /.  S,  die  during  the  life  of  the  lessee. 

711.4.  S3. 

llU.4.74.  UH.1.9.  STII.S.4I.  38E.S.t0.  30AM.47.  6     S.  ^.  Iw.  dam.  90. 

J!^  w^^JJH  l/i"]  And  so  it  is  if  a  man  make  a  lease  for  life  to  Ji,  B.  and 

ftîsi.s»!'**^  C.  and  if  B.  survive  C.  then  the  remainder  to  B.  and  his  heires. 
^iSt^rH'^^)  w  another  exception  out  of  the  said  rule  ;  for  albeit  the  person 

be  certaine,  yet  inasmuch  as  it  depends  upon  the  dying  of  B,  before 
C.  the  remainder  cannot  vest  in  C.  presently.   And  the  reason  of 
both  these  cases  in  effect  is,  because  the  remainder  is  to  com- 
mence upon  limitation  of  time,  viz.  upon  the  possibilitie  of  the 
death  of  one  man  before  another,  which  is  a  common  possibilitie. 
À  man  letteth  lands  for  life  upon  conditioa  to  have  fee,  and 
<•  Bey.  n.)         warrattteth  the  land  informé  prxdictâ,  afterwaM  the  lessee  per- 
formeth  the  condition  whereby  the  lessee  hath  fee,  the  warranty 
shall  extend  and  increase  according  to  the  state.    And  so  it  is 
in  that  case  if  the  lessor  had  died  before  the  performance  of  the 
condition,  the  warrantee  shall  rise  and  increase  according  to  the 
(H«bb  130,131.)      estate,  and  yet  the  lessor  himselfe  was  never  bound  to  the  war- 
rantie,  but  it  hath  relation  Yrorn  the  first  livery.    And  by  this  it 
appeareth  that  a  warranty  being  a  covenant  reall  executory,  may 
extend  to  an  estate  in/uturo,  having  an  estate,  whereupon  it  may 
worke  in  the  beginning.    But  if  a  man  grant  a  seigniorie  for  yeares, 
upon  condition  to  have  fee  with  a  wari'anty  informé  fi^^'rntjQ  ■ 
dictât  and  after  the  condition  is  performed,  this  shall  notL*' •  '^J 
.  extend  to  the  fee,  because  the  first  estate  was  but  for  yeares,  which 
was  not  capable  of  a  warranty.    And  so  it  is,  if  a  man  make  a  lease 
for  yearcs,  the  remainder  in  fee,  and  warrant  the  land  infarmâ  Jird- 
dictât  he  in  the  remainder  cannot  take  benefit  of  the  warranty,  be- 
cause he  is  not  partie  to  the  deed  ;  and  immediately  he  cannot  take» 
if  he  were  partie  to  the  deed,  because  he  is  named  after  the  haben" 
dum,  and  the  estate  for  yeares  is  not  capable  of  a  warrantie.  And 
so  it  is  if  land  be  given  to  ji.  and  B.  so  long  a^s  they  jopitly  together 
live,  the  remainder  to  the  right  heires  of  him  that  dieth  first,  and 
(1  Rifp.  17.;  warrant  the  land  in  formé  fir  édicté  ;  Ji^  dieth,  his  heire  shall  have 

the  warrantie  ;  and  yet  the  remainder  vested  not  during  the  life  of 

.ffor 
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A.  for  the  death  of  A.  must  precede  the  remaider,  and  yet  shall  the 
heire  of  A.  have  the  land  by  discent. 


Sect.  722, 


"W  E  second  cause  esty  si  le  frimer  Jits 
i^aUenast  les  tenements  enfee^  aaan- 
nes  est  le  frahktenement  et  le  fee 
hmple  en  raUenee^  et  en  nul  àuter  ; 
\  si  le  ianour  avait  ascun  reversiany 
tr  Ud  alienatian  le  reversion  est 
iseoniinue:  d4mques  cornent  per  as- 
im  reason  poit  *  ceo  estre  que  tiel  re* 
winder  commencera  son  estre  et  son 
\essanee  immediate  après  tiel  aliéna- 
ion  fait  a  un  estrange^  que  ad  per 
usme  VaUenation  franktenemtnt  et 
'te  stmplCy  &c  ?  Et  auan)  si  tiel  re- 
winder  serroit  bone^  adonquespur- 
oit  il  enter  sur  Valienee^  Urn  il  n^ avait 
scun  maner  de  droit  avant  Valiena- 
ioit,  que  serra  inconvenient. 


TUE  second  cause  is,  if  the  first 
sonne  alien  the  tenements  in  fee, 
then  is  the  freehold  and  the  fee  sim- 
ple in  the  alienee,  and  in  none  other; 
and  if  the  donor  had  any  reversion, 
by  such  alienation  tho  reversion  i& 
discontinued  :  then  how  by  any  rea- 
son may  it  be,  that  such  remainder 
shall  commence  his  being  and  his 
growing  immediately  after  such 
alienation  made  to  a  stranger,  that 
hath  by  the  same  alienation  a  free- 
hold and  fee  simple,  &c.  ?  And  also 
if  such  remainder  should  bee  good, 
then  might  hee  enter  upon  the  alie- 
nee, where  he  had  no  manner  of 
right  before  the  alienation,  which, 
should  bee  inconvenient. 


^  ^llle  firimer  Jits  alienatt^  By  the  alienation  of  the  donee 

two  things  are  wrought. 

First,  the  franktenement  and  fee  is  in  the  alienee. 

Secondly,  the  reversion  is  devested  out  of  the  donor,  [y]  And 
therefore  by  the  alienation  that  transferreth  the  freehold  and  fee 
simple  to  the  alienee,  there  can  no  remainder  be  raised  and  vested 
in  the  second  sonne,  [r]  As  if  a  man  make  a  lease  for  life  upon 
condition  that  if  the  lessor  grant  over  the  revei*sion,  that  then  the 
lessee  shall  have  fee  ;  if  the  lessor  grant  the  reversion  by  fine,  the 
lessee  shall  not  have  fee  ;  for  when  the  fine  transferreth  the  fee  to 
the  conusee,  it  should  be  absurd,  and  repugnant  to  reason,  that  the 
same  fine  should  worke  an  estate  in  the  lessee  ;  for  one  alienation 
cannot  vest  an  estate  of  one  and  the  same  land  to  two  severall  per- 
sons at  one  time. 

In  a  man's  owne  grant,  which  is  ever  taken  most  forcibly  against 
himselfe,  the  reason  of  Littleton  doth  hold  ;  for  it  hath  beene  re-* 
solved  by  the  justices,  [«]  that  if  a  man  seised  of  an  advowson  in  fee 
by  his  deed  granteth  the  next  presentation  to  A.  and  before  the 
church  becommeth  vend,  by  another  deed  grant  the  next  presenta- 
tion of  the  same  church  to  B.  the  second  grant  is  void,  for  A,  had 
the  same  granted  to  him  before  ;  and  the  grantee  shall  not  have 
the  second  avoydance  by  construction,  to  have  the  next  avoydance 
which  the  grantor  might  lawfully  grant,  for  the  grant  of  the  next 

avoydance 


r?]  SI  II.  7. 11. 

S7a.8.  S4. 


Juris  clAxn.  90. 
(Perk.  Sect.  79f . 
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dvoydance  doth  not  import  the  second  presentatioD.  [/]    But  if  a 

Snr.inp.  154.      man  bcised  of  an  advowson  in  fee  take  wife  ;  now  by  act  û>po#7A 
(a  cît  law  is  the  wife  intitlcd  to  the  third  presenUtion,  if  the  hus-L^  • 

coom  Wmdk  band  die  before.  The  husband  grant  the  third  presentatioD  to  an- 
HoiTiM.  other,  the  husband  die,  the  heire  shall  present  twice,  the  wife  shall 

Aafci89.a.)  hzve  the  third  presentation,  and  the  grantee  the  fourth  ;  for  in  this 
case  it  shall  be  taken  the  third  presentatioo,  which  he  might  lawfully 
grant  :  and  so  note  a  diversitie  betweene  a  title  by  act  in  law  and  bf 
act  of  the  partie  ;  for  the  act  in  law  shall  wcrke  no  prejudice  to  the 
grantee. 

"  ^uxi  M  Hei  remainder  aemdt  bone^  l^e*'  The  force  of  this  ar- 
gument is,  that  seeing  the  estate  of  the  alienee  (albeit  the  words 
of  the  condition  be,  that  the  state  should  cease  and  be  void)  being 
an  estate  of  inheritance  in  lands  or  tenements,  cannot  cease  tsr  be 
void  before  the  state  be  defeated  by  entrie  ;  then  if  this  remainder 
should  be  good,  then  must  it  give  an  entrie  upon  the  alienee  to  him 
that  had  no  right  before,  which  should  be  against  the  expresse  rule 
of  law,  viz.  that  an  entrie  cannot  be  given  to  a  stranger  to  avoid  a 
voydable  act,  as  before  hath  beene  said  in  the  Chapter  of  Con- 
ditions. 

VMefl^cr,  Lequel  serta  enconvenient,^*   Here  note  three  things.  First, 

that  whatsoever  is  against  the  rule  of  law  is  inconvenient.  Se- 
condly, that  an  argument  ab  inconvenienti  is  strong  to  prove  it  is 
against  law,  as  often  hath  beene  observed.  Thirdly,  that  new  ist- 
ventions  (though  of  a  learned  judge  in  his  owne  profession)  are  fall  of 
inconvenience,  Penculoaum  eat  res  novaa  etinudtatiu  indncere. 

.Eventuê  varioa  rea  nova  aemfitr  habet. 


Sect.  723. 


^  JLÈefté  àaust  eèï^  çuanl  la  etmiu 
jLJhon  est  tidy  que  si  Veignejita 
iUienaêty  &e.  que  son  estate  cessera  ou 
serroit  voidy  &c.  donques  après  tiel 
alienation^  &c.  poit  le  donor  enter  per 
^oree  de  tiel  condition^  f  cornent  il 
semble;  et  issint  le  donor  ou  ses  heires 
en  tiel  case  dotent  pluis  tost  aver  la 
terre  que  le  second  Jits,  qtœ  n^avoit 
ascun  droit  devant  tiel  alienation  ;  et 
issint  il  semble  que  tielx  renminders 
m  k  cas  avandit  sont  voides.  ^ 


THE  third  cause  is,  when  tint 
condition  is  such^  that  if  the  d- 
der  sonne  alien,  &e.  Uiat  his  estate 
shall  cease  or  bee  void,  &e.  then  after 
such  alienation,  &c.  may  the  doaor 
enter  by  force  of  such  eonditioB, 
as  it  seemeth;  and  so  the  donor 
or  his  heires  in  such  ease  oa^t 
sooner  to  have  the  land  than  the  se- 
cond sonne,  that  had  not  any  right 
before  such  alienation  ;  aiid  so  it  \ 
seemeth  that  such  remainders  in  the  ; 
case  aforesajd  arc  void. 


(l  Rep.  49.  63. 
ISO.  10  Rep.  35. 
9  Rep.  1S7. 
0  Rep.  40. 
9Rcp.«0 


HERE  it  is  to  bee  observed,  that  part  of  the  condition  that 
prohibiteth  the  alienation  made  by  tenant  in  taile  is  good  in 
law,  with  such  distinction  as  hath  beene  before  said  in  the  Chapter 

of 


t  &rc.  added  Li.  and  M.  and  Roh. 


i  Sfc,  added  L.  and  M.  and  Boh. 


Lib.  3. 


Of  Warrantie. 


Sect  723* 


«f  Conditions.  And  the  consequent  of  the  condition,  viz.  that  the 
lands  should  remaine  to  another,  &c.  is  void  in  law,  and  by  the 
opinion  of  Littleton  the  donor  may  re-enter  for  the  condition  broken; 
for  Utile  fier  inutile  non  vitiatur:  which  being  in  case  of  a  condi- 
ticu  for  the  defeating  of  an  estate,  is  worthy  of  observation. 

And  it  is  to  bee  noted,  that  after  the  death  of  the  donor,  the  con- 
dition descendeth  to  the  eldest  sonne,  and  consequently  his  alienation 
doth  extinguish  the  same  for  ever  ;  wherein  the  weaknesse  of  this 
invention  appeareth  :  and  therefore  Littleton  here  saith,  that  it 
secmeth  that  the  donor  may  re-enter,  and  speaketh  nothing  of  his 
heires.  A  man  hath  issue  two  sonnes,  itnd  maketh  a  gift  in  taile  to 
the  eldest,  the  remainder  in  fee  to  the  puisne,  upon  condition,  that 
the  eldest  shall  not  make  any  discontinuance  with  warrantie  to  barre 
him  in  the  remainder  ;  and  if  he  doth,  that  then  the  puisne  sonne 
and  his  heires  shall  re-enter,  the  eldest  make  a  feoffment  in  fee  with 
warrantie,  the  father  dieth,  the  eldest  sonne  dieth  without  issue, 
the  puisne  may  enter  ;  but  if  the  discontinuance  had  beene  after  the 
4cath  of  the  father,  the  puisne  could  not  have  entred.  In  this  case 
foure  points  are  to  be  observed.  First,  as  Littleton  here  saith,  the 
entrie  for  the  breach  of  the  condition  is  given  to  the  father,  and  not 
ro'TQ  K  T  puisne  sonne.   Secondly,  that  by  the  death  of  the 

j^37y«  D.J  father  the  condition  descends  to  the  elder  sonne,  and  is  but 
suspended,  and  is  revived  by  the  death  of  the  eldest  sonne  without 
issue,  and  descendeth  to  the  youngest  sonne.  Thirdly,  that  the 
feaflBoQent  made  in  the  life  of  the  fother  cannot  give  away  a  condi- 
tion that  is  cdlaterall,  as  it  may  doe  a  right.  Fourthly,  that  a  war- 
rantie cannot  binde  a  title  of  entrie  for  a  condition  broken  (as  hath 
beene  said)  ;  but  if  the  discontinuance  had  beene  made  after  the 
death  of  the  father,  it  had  extinct  the  condition  :  which  case  is  put 
to  open  the  reason  of  our  author's  opinion,  (l) 

In  these  last  three  Sections  our  author  hath  taught  us  an  excellent 
point  of  learning,  that  when  any  innovation  or  new  invention  starts 
up,  to  trie  it  with  the  rules  of  the  common  law  (as  our  author  here 
hath  done)  ;  for  these  be  true  touchstones  to  sever  the  pure  gold 
from  the  drosse  and  sophistications  of  novelties  and  new  inventions. 
And  by  this  example  you  may  perceive,  that  the  rule  of  the  old 
common  law  being  soundly  (as  our  author  hath  done)  applyed  to 
such  novelties,  it  doth  utterly  crush  them  and  bring  them  to  no- 
thing; and  commonly  a  new  invention  doth  offend  against  many  rules 
and  reasons  (as  here  it  appeareth)  of  the  common  law  ;  and  the  an- 
tient  judges  and  sages  of  the  law  have  ever  (as  it  appeareth  [*]  in 
our  bookes)  suppressed  innovations  and  novelties  in  the  beginning,  as 
soone  as  they  have  offered  to  creepe  up,  lest  the  quiet  of  the  common 
law  might  be  disturbed  :  and  so  have  [a]  acts  of  parliament  done 
the  like,  whereof  by  the  authorities  quoted  in  the  margcnt,  you  may 
in  stead  of  many  others,  upon  this  occasion  take  a  little  taste.  But 
our  excellent  author,  in  all  his  three  bookes,  hath  said  nothing  but 
-fij^  ve  ter  urn  sa/iientium  ore  et  more. 


(I  RoD.  Abr.  4M.) 


(19  Rep.  109^ 
Vid.Sea.440. 
(10  Rep.  95.) 


(Floird.4]S. 
Aiit.S8S.bO 
m31E.3.  Gager 
•eiivenBoe  5. 
S3  An.  12. 
38  E.3. 1. 
8H.  4.  18,  &G. 
[a]  IE. 3.  can. IS. 
■tat.  3.  18  £.3. 
cap.1 

4  a.  4.  ca.  S. 
11  H.  6.  0.33. 
SE.4.MP.8,  fctk 


(1)  [See  Note  m] 


Lib.  s.   Cap.  IS. 


Of  Warranties  Sect  724, 725. 


Sect  724. 


JTEM^  a  leeammon  Ug^  devant 
Ve$taJhtte  de  Gloueester,  si  tenant 
fer  le  eurtesie  net  (Men  en  fee  ovee- 
one gammtiej^  apree  eon  deeeaueeo 
jWtt  «m  barre  ai  A^fre^f  ekcme  appiert 
per  U$  parûlê  demeemeVeetatute:  mes 
U  est  resuijf  permesmeVestaltntej  qne 
U  garrantte  de  te  tenant  per  U  eur- 
teste  ne  serrait  my  bar  at  ketrSj  sinon 
fneily  adassets  per  diseent  per  le 
tenant  per  le  emrtesie  ;  ear  deoantle 
d&  estatnte^  eeo  fuit  un  collateral 
garranHt  at  hetre^  par  eeofneilne 
pmissott  eomeyer  asenn  title  de  dû- 
eent  a  Us  tenemtnts  per  le  tenant  per 
leenrfefie,  mes  tantsoUment  per  sa 
mare^  snamteirs  de  ses  anoestoTS\  ; 
etseoestUeamoeparqneilfnit  eolr 
lateral  garrantie. 


ALSO,  at  the  eommoii  lav,  be- 
fore the  statute  of  Glouoester^  if 
tenant  by  the  eurtesie  had  aliened  in 
fee  with  warrantie,  after  his  deeease 
this  was  a  barre  to  the  heire,  as  it 
appeareth  by  the  words  of  the  same 
statute  :  but  it  is  remedied  by  the 
same  statute,  that  the  wamntie  of 
tenant  by  the  eurtesie  shall  bee  no 
barre  to  the  heire,  unlesse  that  bee 
hath  assets  by  disoent  by  the  tenant 
by  the  eurtesie  ;  for  before  the  sayd 
statute,  this  was  a  eoUateral  war- 
rantie  to  the  heire,  for  that  bee 
eould  not  eonvey  any  title  of  diseent 
to  the  tenements  by  the  tenant  by 
the  eurtesie,but  only  by  his  mother, 
or  other  of  his  aaeestors  ;  and  this 
is  the  eause  why  it  was  a  ooHaleral 
wanrantie. 


Sect  725. 


IgMESsi  homeinkeritorprentfemej 
WwM.  Us  fiuenx  ont  §Jlts  enter  enx^ 
et  U  pUr  deviej  et  U  fis  entra  en  la 
terrsj  et  endowa  sa  mere,  et  pais  U 
mereaUeneeoauedaden  sadawer^ 
a  un  outer  en  fee  ovegarrantU  aceor" 
damtj  et  puis  morusty  et  U  garrantie 
diseendist  a  le  JUsj  are  U  Jits  serra 
barre  a demaundermesmela  terreper 
eause  de  la  ditgarrantU;  pur  eeo  que 
tiel  collateral  garrantie  de  tenaunt  en 
dower  n^est  pas  remédie  per  aseun 
estatute.  JUesme  la  leg  est^  Um  te» 
naunt  a  terme  de  vie  fait  un  aUena- 
tian  ovesque  garrantie j  &c.  et  morwf, 
d  U  garrantie  diseendist  a  celuy  que 
avait  U  reversion  au  U  remainder,  || 
ils  serrant  barres  per  HdgarrantU  \* 


*  fMMTi/ added  L.  and  M.  and  Itoh. 
t  &caddedL.andM.andRoh. 

*  &c.  added  L.  and  M.  andRoh. 


BUT  if  a  man  inheritor  taketh 
wife,  who  have  issue  a  sonne  be- 
tweene  them, and  the  fatherpo -% 
dieth,  and  the  sonne  entrethL*^**^.a.j 

into  tiie  land,  and  endow  his  mother, 
and  after  the  mother  alieneth  that 
whieh  shoe  hath  in  dower,  to  ano- 
ther in  fee  with  warrantie  accordant, 
and  after  dieth,  and  the  warrantie 
dcscendeth  to  the  sonne,  now  the  sob 
shall  be  barred  to  demand  the  same 
land  by  eause  of  the  sayd  warrantie  ; 
because  that  such  eoUaterall  war- 
rantie of  tenaunt  in  dower  is  not  re- 
medied by  any  statute.  The  same 
law  is  it,  where  tenant  for  life  mak- 
eth  an  aSienation  with  warrantie, 
&e.  and  dieth,  and  the  warranty  de* 
seendeth  to  him  which  hath  the  re- 
yersion  or  the  remainder,  they  shall 
be  barred  by  such  a  wamntie. 

OF 

$  iitutf  added  L.  and  M.  and  Rob. 
I  &c.  added  L.  and  M.  and  Boh. 
^  C/c.  added L.  andM.  and  Rcrfi. 


Lib*  S. 


Of  Warrantic. 


Sect.  726. 


OF  this  and  the  subsequent  Section  sufficient  hath  beene  sayd  be-  c^itL?,^ 

fore  in  this  Chapter,  Sect.  697.  so  Aw.  aw.  b 

"  J^est  paa  remédie  fier  aacun  statute"    But  by  a  statute  made 
since,  this  case  is  remedied,  as  you  see  before.  Sect.  697, 


Sect.  726. 


JTEM^en  U  dît  ease^  d  ismntfmt 
que  quarU  k  tenant  en  dower  alte- 
-  nast^ i &cson  hdrefuit  dans  agty  et 
aaxy  al  temps  que  le  garrantie  dis- 
eenâist  sur  luy  il  fuit  dans  age  ;  en 
test  cas  Vheire  patt  après  enter  sur 
VaUtnee^  nient  eontristeant  le  gar^ 
roMtk  diseendist^  &e.  pur  eeo  que  nul 
hchesseserra  adjudge  en  Vheire  deins 
que  il  n'entra  fas  sur  Valienee 
enlavieU  tenant  en  dowerr  Mes  si 
VMrefuit  deins  age  al  temps  del  alîe- 
uaiUm^  &c.  et  puis  il  devient  alpUine 
age  en  la  vie  de  le  tenant  en  dower^ 
et  issint  esteant  de  pleine  age  il  n'en- 
tra pas  SWT  Valienee  en  la  vie  de  le 
tenant  en  dmoer,  et  puis  le  tenaunt 
en  dower  mcrust,  &e.  la  peradfoen- 
ture  Vheire  serra  barre  per  tiel  gar- 
rantie  ;  pur  eeo  que  U  serra  recte  sa 
/oOîe,  que  il  esteant  de  pleine  age  ne 
entra  pas  en  la  vie  dele  tenaunt  en 
iewcTy  &c. 


âLSO,ki  the  case  aforesaid,  if  it 
were  so  that  when  the  tenant 
wer  aliened,  &e.  his  heire  was 
within  age,  and  also  at  that  time 
that  the  warrantie  descended  upon 
him  hee  was  within  age  ;  in  this 
case  the  heire  may  after  enter  npon 
the  alienee,  notwithstanding  the 
warrantie  descended,  &e«  because 
no  lachesse  shal  be  adjudged  in  the 
heire  within  age,  that  hee  did  not 
enter  upon  the  alienee  in  die  life  of 
tenant  in  dower.  But  if  the  heire 
were  within  age  at  the  time  of  the  * 
alienation,  &c*  and  after  he  commeth 
to  full  age  in  the  life  of  tenant  in 
dower,  and  so  being  of  full  age  he 
doth  not  enter  upon  the  alienee  in 
the  life  of  tenant  in  dower,  and  after 
the  tenant  in  dower  ffieth,  &e.  there 

Gradventure  the  heire  shaJl  bee 
rred  by  such  warrantie  ;  because 
it  shall  bee  accounted  his  folly,  that 
he  being  of  full  age  did  not  enter  in 
the  life  of  tenant  in  dower,  &e. 


HERE  note  this  diversitie  :  if  the  heire  bee  within  age  at  the  n  E.4.13. 

time  of  the  discent  of  the  warrantie,  he  may  enter  and  ifvoyd  ^  Â»!t2?* 

the  estate  either  within  age,  or  at  any  time  after  his  full  age  :  and  ?5;?*^'?!aj 

Littleton  saith  well,  that  the  infant  in  this  case  may  enter  upon  the  SSXÂbrTTS.) 

alienee;  for  if  he  bring  his  action  against  him,  he  shal  be  barred  by  ^  u.  «,63. 
this  warrantie,  so  long  as  the  state  whereunto  the  warrantie  is  an* 
nexed  continue,  and  be  not  defeated  by  entrie  of  the  heire:  but  if  hee 
be  within  age  at  the  time  of  the  alienation  with  warrantie,  and  be- 
come of  full  age  before  the  discent  of  the  warranty,  the  warranty 
shal  barre  him  for  ever.   Our  author  putteth  his  cases  where  the 

entrie  of  the  in&nt  is  lawfull  ;  [a]  for  where  the  entrie  of  the  in&nt  [«]  3  R.r.  «• 

TQQn  u  -1  >^      lawfull  when  the  warrantie  descendeth,  the  warran-^  Bn%.^i£.  §4. 

L3oU.  fXj  xle  doth  binde  the  infant  as  weU  as  a  man  of  fuU  age  ;  m  h.  1.111.' 
and  the  reason  thereof  is,  because  the  state  whereunto  the  warran-  ibUôr.a. 

tie  was  annexed,  continueth  and  cannot  be  avoided  but  by  action,  in  inAidier^eue, 

which 


4  iifc,  added  L.  M.  and  Rolr. 


Uk  3.  13.  Of  W 


Ttmtm^  fikrviie  fttiflf  afiE»ecorcft,  if  her  ctfxîe  be  MtlraU.  avum- 
Ï^Jitîig.  Cicdr«*Bi^«ilieritariiigAe«rrt«^  W  A»d 
t9ma.mt)  albcH  tke  b«ttbaiid  be  wîiUb  a^e  at  the  AcxBi  cf  t]ke  ^ 

yet  if  tbecstxiecf  tbe  wife  be  tikcn  awar.tke  ' 

tbewife. 

yf)  »tm  [y]  Aad  bertJB  a  divu'ûtîe  is  to  bee  observvd  betvecae  i 

r"rVfM  ?*  ^  record  doae  or  mfcjtd  bjr  as  iofsmt,  aod  matten  im  feàt  ;  £ar 
ft  £.  1,  M.  flaatten  mfait  he  diaH  avoid  cither  widm  age,  or  at  Ul  a^e,  as 

tr  £^0uir.  becae  said  :  bvt  natteri  of  record,  as  ttztatcs  aerchants  a!ad 

ÛHâ^  ^  ^  «fpjgf  recligiirtances  kaowricdged  by  hia,  or  a  fine  leried  by 
MBT.Sk  him«  rccorcric  against  him  by  default  in  a  reall  action  (saving  în 

*iu  àamtr)  nut  be  aroyded  by  him,  viz.  statutes  fccby  fliuSte  çu^- 


ISM. 7.  «.  rr/o,  and  die  Inie  and  recorerie  (1)  by  vrit  of  error  dnrîi^  his  mi- 

•^K^^s•u  fioritie,  aad  the  like.    And  the  reason  thereof  is,  because  they  are 

riTik*^)  jodiciall  acts,  and  talEca  by  acoort  or  ajadge»  therefiore  the  oonase 

fi^Jlt^<.i,  'i2L  of  the  inrtie»  to  avoyd  the  same,  shall  be  tried  by  imtpectinn  cf 

iJlin!m!^  judges,  and  not  by  the  conntrey.   And  far  that  his  nonage  most  be 

sEcf.ai.k  tried  by  inspection,  this  cannot  be  done  after  his  fiill  age:  aad 

TffTtel^lf'  so  is  the  law  clerely  holden  at  this  day,  thoogh  there  be  some 

éAaJcBc».  difference  in  oar  boofces.     But  if  the  ^e  be  in^Kcted  by  the 

1  Mm,  Vf'  iM.  judges,  and  recorded  that  he  is  within  age,  albeit  he  come  of  foil 

ttrvS***  before  the  rcversall,  yet  may  it  be  reversed  after  his  full  age. 

/cmw  jm.  #»•  [*3  And  so  was  it  resolved  by  the  whole  court  of  king's  bench  in  the 

t«K  case  dlKekewkhe, 


5* lands  had  beene  given  to  the  husband  and  wife  and  their  hetres. 


and  the  huiband  had  made  a  feoffment  to  another,  to  whom  a  coUa- 
terall  ancestor  of  the  wife  had  released  aod  died,  and  the  husband 
died,  (and  this  had  beene  before  the  statute  of  32  8.)  this  warran- 
tic  had  so  bound  her  waiveable  right,  as  she  could  not  waive 
her  estate,  and  claime  dower.  Otherwise  it  is  of  an  estate  de- 
termined :  for  if  a  disseisor  make  a  lease  to  the  husband  and  wife 
during  tbe  life  of  the  husband,  and  the  husband  dieth,  she  may  dis- 
agree to  thb  estate  determined,  to  save  herselfe  from  dammages. 
And  so  note  a  diversitie  betweene  an  estate  determined,  and  an  es- 
tate bound  by  warrantie. 

'*?37  fcwfcb!)'  "  tachfH  9trra  adjudge  en  le  heire  deins  ageP  Lâchez^  or 
^    '  la$chc8^  is  an  old  French  word  for  slacknesse  or  negligence,  or  not 

doing.    And  the  rule  (that  no  negligence  shall  be  adjudged  in  an  in- 
fant) is  true,  where  he  is  thereby  to  be  barred  of  hisentrie  in  res- 
pect of  a  former  right,  as  by  a  discent  ;  or  of  his  former  right, 
(as  Littleton  doth  here  put  an  example)  by  a  warrantie  where  his 
cntrie  is  congeable.    But  otherwise  it  is  of  conditions,  charges  and 
penalties  gmng  out  of  or  depending  upon  the  originall  conveyance, 
for  the  laches  or  negligence  shall  be  adjudged  in  those  cases  as- 
Cyl  PL  Cmn.  Blow-   well  in  the  infant  as  in  any  other,    [y]  Vid,  PL  Com,  Stowets  case 
niu^44f  Mow    f^^^  totum.    And  see  further  there,  where  an  infant  being  tenant 
Ss.  fRe|>.4.b.     for  life  orycares,  shall  be  punished  for  doing  or  suffering  of  waste; 
0  Rer-  MO  j^jj^  where  he  claimeth  by  purchase,  a  cessavit  shall  lie  against  him, 

if  he  pay  not  his  rent  by  two  yeares.  And  some  have  said,  if  he 
have  the  tenancie  by  discent,  and  he  himselfe  cesse,  a  cessauil  doth 
lie,  and  he  shall  not  have  his  age  because  it  is  of  his  owne  cesser, 

31  jE.S. 


(1)  [See  I^ote  331.] 


Of  Watrautie. 


31  £.  S.  Age  54.  Bat  other  boo^g  (as  some  conceive  them)  be 
{igamsttli^t:  Vid.  9  Edw.  3.  50.  28  £.3.  99.  14  3.  Age  88. 
pa  o  I  o  1  ?  ^''^  Others,  which  books  cUie  not  prove  that  the  ceaaa* 
L  "  *•  J  x;tV  tii)th  not  lye  in  that  case,  but  the  contrary,  that  hec  shall 
have  his  age,  to  the  eud  hee  may  at  his  full  age  certainly  know  what 
tu  plead,  or  what  arrérages  to  tender  ;  for  the  land  was  originally 
charged  with  the  seigniorie  and  services. 


*  Sect.  727. 


QMU 


IgygES  ore  per  Vuialult  fak  11 
mWJL  H«  7.  twp.  le.  a  est  ordeme^si 
aseunfeme  digeontiwuey  alien,  release^ 
aueat^rme  ovegarrantie  aseun  terres 
au  tenements  gued  tienten  dawerpur 
terme  de  viV,  ou  en  tayle  del  done  sa 
primer  baron^  ou  de  ses  ancesters^lfu 
4el  done  df  aseun  outer  sieisie  al  use  le 
primer  baron^  ou  de  ses  aneesters^  que 
touts  lieb  garrat^iesy  &c.  serront 
vaides  $  et  que  bien  lirroit  a  eestuy 
que  avait  ceux  terres  au  tenemeiUSy 
après  la  mort  de  mesme  la  feme  d^en- 
irer. 


BUT  Mw  bj  the  statute 
11  JI.  r.  eap.  lO.  it  is  ordftiued, 
if  any  woman  clisoontHiue,  alw«^  W 
lease,  or  confirme  with  wapnuîti4^ 
any  lands  or  tenements  whieh  ^ 
hoideth  in  dower  for  terme  of  lâe^ 
or  in  taile  of  the  gift  of  her  first 
husband,  or  of  his  ancestors,  or  ofthe 
gift  of  any  other  seised  to  the  U8.e  cdT 
the  first  husband,  o^  of  his  anees^ 
tours,  that  all  sueh  warranties,  &;e. 
shall  be  void;  and  that  it  shall  bee 
lawfall  for  him  which  hath  these 
lands  or  tenements,  after  the  death, 
of  the  same  woman  to  enter. 


''fîlS  is  an  addition  to  Littleton^  and  theref(^e  tx)  be  passed  over. 
And  hereof  sufficient  hath  beene  said  bt:fore.  Sect.  697. 


JTEMy  il  est  park  en  k  fne  de 
le  dit  esiatute  de  Gloueester,  que 
park  del  alienatian  mesque  garrantk 
faiiper  k  tenant  per  keurtesk  en  eest 
forme.  Ensement^en  mesme  k  man- 
ner^nesait  Vheire  kfeme  après  la 
mort  la  pere  et  k  mere  barre  d*acf  ion, 
s^a  demanda  Vheritage  ou  k  mariage 
sa  mere  per  briefe  d'enti*e,  que  son 
pert  aliéna  en  temps  sa  mere^  dont 
nul  fine  est  levy  en  la  court  k  roy:  et 
issint  perforce  de  mesme  Vestatutej  si 
le  baron  ael  feme  aliéna  Vheritage  ou 
manege  sa feme  en  fee  orce  garrantk^ 

&c. 


:.  728. 

ALSO,  H  is  spoken  in  the  eiid.of 
the  said  stalute  of  Gloucester^ 
which  sfieaketh  of  the  alienation 
with  warrantie  made  by  the  tenant 
by  the  courtesie  in  this  forme.  Also, 
in  the  same  manner,  the  heireof  the 
woman  after  the  death  of  the  father 
and  mother  shall  not  bee  barred  of 
action,  if  hee  deniandeth  the  heri* 
tage  or  the  marriage  of  his  mother 
by  writ  of  entry,  that  his  father 
aliened  in  his  mother's  time,  where- 
of no  fine  is  levied  in  the  king's 
court  :  and  so  by  force  of  the  same 

statute^ 


Vot.ïI. 


*  This  Section  not  in  L.  and     nor  Uoh. 

i'8 


Lib.  a.   Capu  ia^  Ôf  Warrahtic  Sect  7^* 

&e.  per  êon  fait  en  poif,  eeo  est  dere  statute,  if  the  husbasd  of  the  wife 
fey,  que  cettt  garraniy  ne  barrera  my  alien  the  heritage  or  manage  of  his 
VhetrCt  sinon  que  il  n'ad  assets  per  wife  in  fee  with  warrantie,  &e*  by 
discent.^  his  deed  in  the  eoiintreT,  it  is  eleere 

law,  that  this  warranty  ahaU  not  bar 
the  heire,  unlesse  hee  bath  assets  bjr 
diacent* 

iâiVMÎ^  "  Thb  AT'ntt/ Jine  eat  levp  tn  le  court  le  roy,  llTc**  Here  are  three 
3W.1IÔ  *  JE#  things  worthy  of  observation  conceniing  the  CQDstructîoo  of 

£a]PLGaM.  Statutes.  First,  that  [a]  it  is  the  most  naturall  and  genuine  exposi- 
à  aê^n.  foT*  ^  ^  statute  to  construe  one  part  of  the  statute  by  another  part 

4Re^io.b»  of  the  same  statute,  for  that  best  expresseth  the  meaning  of  the 
nde  mtmrn  makers.  As  here  the  question  upon  the  generall  words  of  the  statute 
neii  nfS'  ^  whether  a  fine  levied  oneiy  by  a  husband  seised  in  the  rig^t  of 
M^M.  his  wife  with  warranty  shall  barre  the  heire  without  assets.  And 

JJ"9cJ2?"  it  is  well  expounded  by  the  former  part  of  the  act,  whereby  it  is 
$  Re^  60.  enacted  that  alienation  made  by  tenant  by  the  courtesie  with  war- 

•  Bep^ siw  rantie  shall  not  bar  the  heire,  unlesse  assets  descend.  And  r-AQ  •  l  -i 

i£^so4.sw      therefore  it  sliould  be  inconvenient  to  intend  the  statute  in  L''***-  "J 
BOS.   4M.  487.*».   such  msnncr,  as  that  he  that  hath  nothing  but  in  the  right  of  his 
u  Be^  eSiko       yfif^  should  by  his  fine  levied  with  warrantie  barre  the  heire  withoat 

assets.    And  this  exposition  is  ex  viêceribuê  CLctiU. 

Secondly, 'the  words  of  an  act  of  parliament  must  bee  taken  in  a 

lawful!  and  rightfull  sense  ;  as  here  the  wwds  being  (whereof  no 

fine  is  levied  in  the  king's  court)  are  to  be  understood,  whereof 
CioBc^43.)  no  fine  is  lawfully  or  rightfully  levied  in  the  king's  court.  And 
>M.b^a£iar  therefore  [pi]  a  fine  levied  by  the  husband  alone,  is  not  within  the 
BABkt^e^cMe.  meaning  of  the  statute,  for  that  fine  should  worke  a  wrong  to  the 
faiCMeddAMioi  wife  ;  but  a  fine  levied  by  the  husband  and  wife  is  intended  by  the 
jjeitomaw»  statute,  for  that  fine  is  lawfuU  and  worketh  no  wrong,  [r]  So  the 
teiti  H.4.  stk  statute  of  W.  2.  cap.  5.  saith  {Ita  çuod  c/Uscofitiê  ecclenam  con/n 
siK.^^  "  construed,  Ita  quod  cfiUcofius  eccleaiam  legitime  conférât  i 

4  B.4.31.  and  the  like  in  a  number  of  other  cases  in  our  bookes.    And  gene- 

i^fl;^  If.        rally  the  rule  is.  Quod  uon  firteatat  imfiedimentum  quod  de  jure  non 

aortitur  effectum. 

4fi  Rci^  ss.)  Thirdly,  that  construction  must  be  made  of  a  statute  in  suppres- 

sion of  the  mischiefe,  and  in  advancement  of  the  remédie,  as  by  this 
case  it  appeareth.  For  a  fine  levied  by  the  husband  only  is  withm 
the  letter  of  the  law;  but  the  mischiefe  was,  the  heire  was  barred  of 
the  inheritance  of  his  mother  by  the  warrantie  ci  his  father  without 
assets:  and  this  act  intended  to  apply  a  remedy,  viz.  that  it  shouM 
not  barre  unlesse  there  were  assets,  and  therefore  the  mischiefe  is  to 
be  suppressed,  and  the  remédie  advanced.  JCt  qui  hmret  in  litera^ 
hêtre t  in  corticè^  as  often  befoi*e  hatli  beene  said. 


*iic.  added  L.  and  M.  and  Rob. 


tsitll  3.  6{  Wîarrantifc,  SîCt..  72&,  7SP.. 


Sect.  729. 


w  rJL  alt^a^t  Vhtritage  sa  feme  per 
fine  levy  en  la  court  U  roy  avesque 
garrantie,  &e.  si  ceo  barrera  Vheire 
sans  aseun  diseent  en  vdlue.  f  Et 
quant  a  ceoyjeo  voile  icy  dire  certaine 
reasons^  que  jeo  ay  oye  dit  en  eest 
matter.  Jeo  ay  oye  mon  master  sir 
lliehard  Newton,  jades  chiefe  justice 
de  common  hanke,  dire  un  foils  en 
mesme  U  hanke^  que  tiel  garranlie 
que  le  baron  fait  per  fine  kvie  en  le 
court  le  rtry  barrera  l^heire^  cotnent 
que  il  %  ad  riens  per  diseent^  pur  ceo 
que  VestaiUte  dit  (dont  nul  fine  est 
levy  en  It  court  le  roy)  \\s  et  issint 
pAQQ  ^-^personopimoncelgarraniie 
*•  J  per fine  |  demurt  uncore  un 

coUaJteral  garranlie^  come  il  fuit  a  le 
eammon  ley;  nient  remedy  per  le  dit 
estatutey  pur  ceo  que  le  dit  estatule 
except  alimations  per  fine  ore  gar- 
recntre^ 


BUT  the  doubt  is,  if  the  husband 
alien  the  heritage  of  his  wife  by. 
fine  levied  in  the  king's  court  with 
Mmi'rantie,  &e.  if  this  sliall  barre  the 
heire  without  any  diseent  in  value. 
And  as  to  this,  I  will  here  tell  cer- 
taine reasons,  which  I  have  heard 
said  in  this  matter.  I  have  heard 
my  master  sir  Richard  J^ewton^  late 
chiefe-justice  of  the  common  pleas, 
one«  say  in  the  same  court,  that  such 
warrantie  as  the  husband  maketh  by 
fine  levied  in  the  kinp;'s  court  shall 
barre  the  heire,  albeit  hee  hath  no- 
thing by  diseent,  because  the  statute 
saith  (whereof  no  fine  is  levied  in  the 
king's  court  ;)  and  so  by  his  opinion 
this  wari*antie  by  fine  remaineth  yet 
a  collateral!  warrantie,  as  it  was  at 
the  common  law,  not  remedied  by 
the  said  statute,  because  the  said  star 
tute  excepteth  alienations  by  fine 
with  warrantie. 


Stîçt,  730. 


T  ascuns  outers  ofU  dif,  et  uncore 
dUmt  le  contrarie^  et  ceo  est  lanr 
proof e,  que  come  per  mesme  le  cftapi- 
ter  dedit  estatute  il  est  ordeincy  que  le 
garrantie  h  tenant  per  le  eurtesie  ne 
serra  my  barre  al  hêtre,  sinon  que  il 
ad  assets  per  diseent^  &c.  cornent  que 
le  tenant  per  le  eurtesie  kvie  un  fine 
de  mesmes  les  tenements  ovesquegar- 
ranliCy  &c.  àuxyfortment  come  ilpoit 
faire,  uncore  ceigarranty  ne  barra 
my  Vheire  sinon  que  il  ad  assets  per 
discenty  &c.  Et  jeo  croy  que  ceo  est 
ley  ;  et  pur  ceo  Us  dtont,  que  serroit 
inconvenient  d^entender  Vestatute  en 

tiel 


i  €/c.  a4ded  L.  ufd  >f .  and  Rdlt. 
i  aiMi*(^  L.  «nd  M.  and  Boh. 


AND  some  others  have  said,  and 
yet  doe  say  the  contrary,  and 
this  i§  their  proofe,  that  as  by  the 
same  chapter  of  the  said  statute  it  is 
ordained,  that  the  warrantie  of  the 
tenant  by  the  courtesie  shall  be  no 
barre  to  the  heire,  unlesse  that  he 
hath  assets  by  diseent,  &c.  although 
that  the  tenant  by  the  cout*tesie  levie 
a  fine  of  the  same  tenements  with 
warrantie,  &c.  as  strongly  as  hee  can, 
yet  this  warmtie  shall  not  barre  the 
heire,  unlesse  that  he  hath  assets  by 
diseent,  &c.  And  I  beleeve  that 
this  is  law  ;  and  therefore  they  say, 

that 


I  Ife,  added  L.  and  M.  and  Roih. 
4  6rc.  Aided:  L.  and  M.  andBdIi. 


L'îI>.  3.   Cap.  12.  W  {^^uraifde. 


Sect,  731. 


Ud  /mK,  «ne  m  home  qmt  n*aâ 
riems  fonqmt  em  irait  $atem  fmr- 
mUferJbuUtUperiMf/jiemetmgsX 
let  UmewunU  quemx  il  ai  farêpu  em 
ér&it  M  feme  OTegarrantfy  barre 
fkdre  it  meswte$  let  teaememU  mm 
Oêcam  iiweemt  iefee  empk^echmte 
Cmam  fer  le  curleek  eea  ne  pmtfairû. 


tlimC  U  dMld  b^iBMBTenksirt  to  in- 
tend  the  stotnte  in  soeh  maaer,  as  a 
mam  tkal  hstli  nodiiag  bot  is  ri^t 
of  liU  wife  Biigbt  hy  fine  leried  hj 
hioi  of  die  same  tenements  whieh  he 
hmA  bot  ia  ri|^t  of  Us  wife  wiOi 
warrantiez  &e.  barre  tbe  heire  of  tbe 
•ame  tenements  witbont  aaydiseeat 
offre  stnifle,  ètr.  where  the  tenant 
bj  the  eoortesie  eaanot  doe  this. 


Sect.  731, 


TUTKS  0$  ont  iit^  que  U  statute 
WWJL  serra  enienisohmque  ed/arme^ 
•eilièet,  lou  le  statute  $  dit,  dont  mil 
Jtne  eet  levie  en  court  U  roy^  eeoesta 
Ure^  iont  nul  loiaJJtne  est  4roiturel- 
ment  lety  en  la  court  le  roy.  Et  ceo 
est^icntnul Jtiuieleharonet  sajeme 
soh  lecit  en  le  court  le  roy^  car  al 
temps  ie  lefesane  iel  dit  estatute^ 
eheseun  estate  ie  terres  ou  tenements 

£\e  aseun  home  ou  ^eme  avoit^  que 
scenicroit  a  son  heire^  fuit  fee  sim- 
pie  sans  condition^  ou  sur  certaine 
conditions  enfuit  on  en  ley.  Et  pur 
ceo  que  adonques  tid  Jine  poit  droi- 
turdment  estre  lerie  per  le  baron  et  sa 
feme^  et  les  heires  U  baron  garronte- 
ront^&e.  tielgarraniiebarreraVhtirc^ 
^  d  itràtt  ils  diont  que  cent  feutenie- 
ment  de  Vestatute,  car  si  le  baron  et 
gafemejkront  un  f  tapement  en  fee 
per  fait  en  pais^  son  hiire  après  te  de- 
tease  U  baron  et  sa  feme  avéra  brief e 
d'entre  sur  cui  in  vit  ;  àcc.  nient  Ô6- 
êtaiit  legarrantie  de  U  baron^  ionque 
si  nul  tid  exception  f uit  fait  en  Vesta- 
tut€  de  le  fitie  terie^  i3e.  donque 
Vhetre  ùveroit  le  briefe  d'entre,  été. 
nient  obstant  (e Jtne  lerie  per  te  baron 
et  safeme^  pur  ceo  que  t^  pavola:  de 
Vestatute  devant  H'exceplion  de  Jtne 
levie^  fSc.  sont  generals^  &c.  c*estasca^ 
TotTj  que  tVietVe  la  fente  après  le 

mort 

ftddetl  L.  antl  M.  and  Roh. 
'  'memcê  Dot  in  L.  «nd  M.  nor  Roh. 


l. V)  (lo  Key. 43.  Aat.  Stl«  b.  (1  lut-  S940 

Birr  they  have  said,  that  the  sta- 
tute shall  bee  intended  after  this 
manner,  sdlied^  where  the  statute 
saith,  whereof  no  fine  is  leyied  in  the 
king's eourt, that  istosaj,  rooo  u  1 
whereof  no  lawful  fine  is  L^**^ 
rightfully  levied  in  the  king^s  eourt. 
And  tliat  is,  whereof  no  fine  of  the 
husband  and  his  wife  is  levied  in  the 
king^s  eourt,  for  at  the  time  of  thé 
making  of  the  said  statute,  every 
estate  of  lands  or  tenements  that  any 
man  or  woman  had,  which  shoulif 
descend  to  his  heire,  was  fee-simple 
without  condition,  or  upon  eenain 
conditions  in  deed  or  in  law.  And 
because  that  then  such  fine  might 
rightfully  be  levied  by  the  husband 
and  his  wife,  and  the  heires  of  tbe 
husband  should  warrant»  èuc*  such 
warrantie  shall  barre  the  heire,  and 
so  they  say  that  Uiis  is  the  meaning 
of  the  statute,  for  if  the  husband  and 
his  wife  shouM  make  a  feofiement 
in  fee  by  deed  in  tite  eountrie,  his 
heire  after  the  deeeasè  of  the  his- 
band  and  wife  shall  liave  a  writ  of 
èntrie  sur  cui  in  vita,  &t.  nota  ith- 
stanriing  the  warrantie  of  the  hns- 
baad,  then  if  no  such  esception  were 
made  in  tLe  statute  of  the  fine  levi- 
ed, ÀLC.  then  the  heire  sbonld  have 
the  writ  of  entiie,  &c.  notwithstand- 
ing 

$  Ji'r— ^ariV,  L  and  M.  and  Roh. 
•4-  &C-.  added  1».  and  K.  and  Rob. 


âb.  3.  àt  Wairkntie.  Sect,  731. 

Mart  le  fere  et  la  mere  ne  soil  barre  ing  the  fine  levied  by  the  husband 
l'oeftofi,  à^il  demaund  rheritage  au  and  his  wife,  because  the  words  of 
t  mariage  sa  mere  per  brief  e  d'entre,  the  statute  before  the  exception  of 
[Me  son  fere  aliéna  en  temps  sa  mere,  the  fine  levieil,  &c.  are  ^nerail,  vis* 
t  issint  cornent  que  le  baron  et  la  feme  that  the  heire  of  the  wife  after  the 
UienentferJineyUncoreceo  est  voter ^  death  of  the  father  and  mother  is 
le  baron  aliéna  en  temfs  la  mere^  not  barred  of  action,  if  he  demanci 
i  issint  il  serroît  en  case  de  Vestatute^  the  heritage  or  the  marriage  of  hii 
tinon  qiu  tiekc  parolx  fueront,  scili-  mother  by  writ  of  entrie,  that  his 
Aont  nulûhe  est  levie  en  la  court  father  aliened  in  the  time  of  his  mo-^ 
^  ray  ;  el  issint  ils  diônt,  que  ceo  est  ther,  and  so  albeit  the  husband  and 
[383  a  "laentender^dontnuljineper  wife  aliened  by  fine^^  yet  this  is  true^ 
*  ^-^  le  baron  et  sa  feme  est  levie  that  the  husband  aliened  in  the  time 
m  Itt  court  le  roy,  lequel  est  Isialmeni  of  the  mother,  and  so  it  should  bee 
levie  en  tidcase;  car  si  les  justices  ont  in  that  case  of  the  statute,  unlesse 
wnusansj  que  home  que  n'ad  riens  that  sucli  words  were,  viz.  whereof 
forsque  en  droit  safeme^  voile  Umer  no  fine  is  levied  in  the  king's  court  ; 
m  fine  en  son  nosme  solement,  ils  ni  and  so  they  say,  that  this  is  to  be 
royUmt,  ne  *  unque  devoyent  prender  understood,  whereof  no  fine  by  thé 
Udjine  d^estre  levie  per  le  baron  sole-  husband  and  his  wife  is  levied  in  the 
ment  sans  f  safemej  &e.  Ideo  qus&re  king*s  court,  the  which  is  lawfully 
ie  cest  matter^  tSe.\  levied  in  such  case  ;  for  if  the  jus- 

tices have  knowledge,  that  a  man 
that  hath  nothing  but  in  the  right  of  his  wife,  will  levie  a  fine  in 
his  name  onely,  they  will  not  neither  ought  they  to  take  such 
fine  to  be  levied  by  the  husband  alone  without  his  wife,  &c« 
Ideo  quaere  of  this  matter,  &c. 

«*  ~M^£0  ay  oye  mon  maiêier  sir  R.  Newton,  ^f."  who  was  a  gen- 
^§  tleman  of  an  ancient  family  ;  in  Latine,  de  novâ  villâ  ;  in 
French,  de  neufe  vilie  ;  and  a  reverend  learned  judge,  and  worthily 
advanced  to  be  chiefe-justice  of  the  court  of  commoii  pleas,  t^hom 
our  author  remembers  with  great  reverence,  as  by  his  words  you 
may  perceive,  calling  him  his  master,  and  citeth  his  opinion  deli- 
vered once  in  the  court  of  common  pleas,  which  our  authour  heard 
and  observed  (whose  example  therein  it  is  necessary  for  our  student 
to  follow)  ;  but  the  latter  opinion  (as  hath  beene  before  observed) 
being  Littleton's  owne,  is  against  the  opinion  of  the  lord  Kewton  [cT]»  JSaSSÏT^^' 
and  the  law  is  holden  cleerely  with  our  authour  at  this  day  :  and  our    can.  34. 
authour  (as  in  all  other  cases)  hath  good  authoritie  in  law  to  warrant    Jg  efa,^"* 
his  opinion  :  Kullius  hominis  authoritas  tantum  afiud  nos  valere  dc-  f 
bet^  ut  meiiora  non  segueremur  si  guis  attuterit.  (s'v^TfJ) 

Seeu7St« 

*•  Car  ii  les  justices  ont  conusance^  Isfc**    Hereby  it  appeareth 
f  e3  that  the  judge,  if  hee  knoweth  it,  ought  not  to  take  knowledge  ^  ^ 

of  a  fine  that  worketh  a  wrong  to  a  third  person.  i  e.  a.  #6. 

"  a  KKx.  Oier  178. 

1  H.  7.  0. 

Que  serroit  inconvenient.'*  jfrgumentum  ab  inconvenienti,  ïs  ÎJÎsJ/k 
▼cry  forcible  in  law,  as  often  bath  .beene  observed.  r  etiz.  nier  940. 


Vide  Sect,  iz.fcc 


Of  the  rest  of  these  three  Sections  sufficient  hath  beene  said 
before. 


*  unque  not  in  L.  and  M.  nor  Rofa. 
t  tWMie^dded  I#.  tnd  Id.  and  Bdh. 


)  Uc.  not  io  L.  and  M.  nor  Roh. 


liibuS.    Ca^..  1^3.,  O/Warrantie. 


^t.  732,  7a3. 


Sect,  732^ 


parolXj  ou  Vhare  imande  Pftm- 
f  age,  ott  le  manage  $a  mere^  cegt  parol 
(ou)  est  un  iiyunethe^  et  est  autant  a 
dire^siVhdre  demande  le  heritage  sa 
nurtf  scilicet^  les  tenements  que  sa 
nutre  a^U  en  fee  simpleper  diseent  ou 
per  pirehasey  ou  si  Vheire  demaund 
la  manage  sa  mere^  e^estascavoirf  Us 
tenements  que  fuiront  don£s  a  sa 
mere  enfrankmariage. 


AISO^^  it  ifi  to  b0  understood^ 
that  in  these  words,  where  the 
heii'e  demands  the  heritage,  or  the 
maiTiage  of  his  mother,  this  vord 
(or)  is  a  disjunctive,  and  is  asmaeh 
to  say,  if  the  heii-e  demand  the  heri- 
tage of  his  mother,  viz.  the  tene- 
ments that  his  mother  had  in  fee 
simple  by  diseent  or  by  purchase,  of 
if  the  heire  demaund  the  marriage 
of  his  mother,  that  istosay,rijg^  ^  i 
the  tenements  that  were  gi-^  *  'J 
vcui  to  his  mother  In  frankmariage. 


SOME  doe  expound  heritage  of  the  mother  to  he  the  lands  which 
-vmoMu  naodicr  hath  by  disceot  ;  and  that  construction  is  true,  but 

the  statute,  by  Uie  authoritie  of  Littleton^  extendeth  also  where  the 
mother  hath  it  by  purchase  in  fee  simple  ;  for  sosaith  /.frr/^roahim- 
selfe,  that  this  word  (inheritance)  is  not  only  intended  where  a 
man  hath  lands  by  diseent,  but  where  a  man  hath  a  fee  simple  by 
purchase,  because  his  heires  may  inherit  him.  And  albeit  it  be 
true,  that  the  statute  extendeth  to  a^  estate  in  frankmariage  ac- 
quired by  purchase,  yet  doth  it  extend  also  to  all  estates  in  uiie, 
aswell  by  diseent  as  by  purchajse  ;  for  that  frankmarriage  is  put  but 
for  an  example. 


/"TfiM,  come  est  move  \.  en  dVosrs 
faits  ceux  forolx  ea  Lalyne^  Kgo 
et  nœredes  mei  *  ivarrantizabimus 
*  et  imperpetuum  defendemus  ;  il  est 
a  vekr  quel  effect  ad  eel  parol,  defen- 
demus, en  tiels  faits  ;  et  il  semble  que 
'  il  n^ ad  pas  V effect  de  garraniie,  tu 
emprent  enluy^  la  cause  de  garran- 
tie;  car  s^il  issint  serroit,  que  il  prent 
effect  ou  cause  de  garrantiCj  donques  il 
serroit  ^  mitte  en  ascuns  fines  Uviesen 
la  court  le  roy  :  et  home  ne  veiet  ||  ceo 
nnqiu  que  cest  paroi  defendemusjfiiit 
en  aseun  fines,  mes  tantsoïement  cest 
paroi   ivaiTantizabimus  ;  per  que 

scmblCy 

impve^^-^mote,  L.and  M.  and  Roh. 
£^c.  added  L.  and  M.  and  Roh. 
t  tanoU  in  L.  and  M*  nor  Boh. 


AliSO,  •\vh.erfe  it  is  contained  ia 
divers  deedes  these  words  in 
Ijat  in.  Ego  et  hœredes  mii  irorranti- 
%xihimu8  et  imperpetuum  defendemm 
it  is  to  bee  scene  vhat  effect  this 
vord  (^defendemus)  hath  in  sueh 
deeds;  and  it  seemeth  that  it  hath 
not  tlie  effect  of  warrantie,  nor  eom- 
prebendeth  in  it  the  cause  of  war- 
ranty; for  if  it  should  be  so,  that  it 
tooke  the  effect  or  cause  of  war- 
rantie,  then  it  should  bee  put  into 
some  fines  levied  in  the  king*s  court* 
and  a  man  never  saw  thatUiis  word 
(defendemus)  was  in  any  fine,  iwt 

only 

f  nUtte — mte,  L.  and  M.  and  Boh. 
I  ceff  n«t  in  L.  and  M.  nor  Roh. 


Ub.  3. 


Of  X^îarmtie. 


Sect.  735; 


9emble,  que  cest  parol  $  ft  veibe  v/w- 
rantizo,  ^  fait  la  garrantie^  \ttgtla 
cause  degarrantie^  et  mil  auté^  verbe 
en  nostre  Iq/.  ^ 


only  this  word  (warranti^Mmtui)  ; 
by  whieh  it  seemeth,  that  this  word 
and  yerbe  (toarranti»o)  maketh  the 
warrantie,  and  is  the  cause  of  war* 
ranfie,  fttid  no  other  word  in  our 
law. 


**  ÊJ^^O  /tétrede»  md  tvartanti^alfimUst  W  imfi/sr/tetuum  defândt- 
Jjj  •*  miu."  Wherein  three  things  arc  to  he  observed.  First, 
that  h^tedea  mei  are  words  of  necessities  for  otherwise  the  hcircs 
are  not  bound,  [a]  Secondly,  thau(^h  in  the  clause  of  the  warrantie 
it  bee  not  mentioned  to  whom,  êcc.  ytt  shall  it  be  intended  to 
the  feoffee,  [ô]  Thirdly,  that  the  feoffor  may  by  e;cpresse  words 
warrant  the  land  for  the  life  of  the  feoffee,  or  of  the  feoffor,  &c. 
but  the  recoverie  m  value  shall  bee  in  £ee.  [t]  Of  this  Bracton 
writcth  in  this  manner  :  Et  ego  ct  hitredes  mei  wrrantizabimua 
taUtt  hxredibua  tuis  tantitm  vel  tcUi  et  hécredibua  et  aangnatis  et 
hétredibuê  aêsignatorUîn^  vel  assignati»  assignat  or  um^  et  eorum  hét- 
redibuê,  et  acçuietabimuê  et  dffendemtuè  eoa  totam  temxmUlam  cum 
fiertinentiiê^  contra  oinnea  gentes,  ^c.  Per  hoc  autem  çuod  dicit 
( ego  et  hmredca  mei)  obligat  ae  et  h^fedea  ad  yparrantiam  firofdn- 
9tto«,  et  remotoa^  fir^aentea  et  futuroa^  et  mccedentea  in  injinitum. 

Per  hoc  autem  guod  dicit  ( iUarrantizaitimua )  auafipit  in  ae  obli- 
gattQnem  ad  defendendum  auttm  tenementumin  fioaaeaione  rei  dat^ 
^^o^^natoa  auoa  et  eorum  /lareda  et  omnea  alioa^  Isfc.  Per  hoc  autem 
r348.  Sul  y*'^^"^  Çacguictabimua)  obligat  ae  et  hétredea  auoa  ad  ae- 
*  J  çuietandum  ai  guia  plua  fietietit  aêrvitii  vel  aliud  aervitiu m 
guamin  cartâ  donationia  cofUinetur,  Per  hoc  autem  guod  dicit  (de- 
fendemuM)  obligat  ae  et  hœredea  auoa  ad  defendendum  ai  quia  velit  aer- 
vitutem ponere  rei  datte  contra  formam  suit  donqtionia.  [d]  Hereby  it 
appeareth  that  neither  defendere  nor  acguietare  doth  create  a  war- 
nuitie,  but  toarrantizare  only.  And  as  Ego  et  hétredea  mei  warran- 
tizabimuay  life,  in  Latine  doe  create  a  warrantie  ;  so,  I  and  my  heires 
shall  warrant  &c.  in  English,  doth  create  a  warrantie  also. 

M  If  a  man  be  bound  to  ji,  in  an  obligation  to  defend  such  lands 
to  A,  whereof  the  obligor  had  infeoffed  him  for  twelve  yeares,  &c.  in 
this  case  if  he  be  ousted  by  a  stranger  without  being  impleaded,  the 
<^lîgation  is  forfeit:  but  if  he  bee  bound  to  warrant  the  land,  &c.  the 
hood  is  not  forfeited,  unlesse  the  obligee  be  impleaded,  and  then  the 
<^ligor  must  be  readie  to  warrant,  &c. 

Donguea  il  aerra  mit  en  aacuna  Jinea^  Is^c'*  Here  Littleton 
draweth  an  argument  from  the  forme  and  words  of  a  fine  ;  and  his 
f^aoQ  is  this  :  that  seeing  that  a  fine  is  the  highest  and  surest  kinde 
of  assurance  in  law,  if  de/endemua  had  the  force  of  a  warrantie,  it 
V(Mld  have  beene  contained  in  fines  :  and  on  the  other  side,  seeing 
this  word  vjarrantizo  is  contained  in  fines  to  create  a  warrantie,  that 
thetefore  that  word  doth  irnpl/  a  warrantie,  and  not  the  other, 

^'^  Et  nul  auter  varbe  en  noatre  ley^  Here  it  appearclh,  that  no 
other  verbe  in  oar  law  doth  make  à  warrantie,  but  tirarruntizo  only, 
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■«^îch  is  only  apptx^niiitfd  to  create  a  watTantlic. 


6ut, 


}  et  verbe  not  in  L.  «nd  >I.  nor  Rob. 

fi  <u,  &c.  \i(ied  L.  and  M.  ;  &c.  only  added  in  Boh. 


Lilx  â.   Cap.  13. 


OTWavraltâe. 


Sect,  m 
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But,  Qui  benè  dUaing^it  benè  docet  /  and  here  of  aecegiitie  y^m 
must  distinguifth,      first,  betweene  a  warraatle  annexed  to  a  fere- 
hold  or  inheritance,  (whereof  Littleton  here  speaketh)  and  a  war- 
rantie  annexed  to  a  ward,  which  is  a  chattell  reall  ;  for  there,  grant, 
demifie,  and  the  like,  doe  make  a  warrantic.    And  of  warranties  an- 
nexed to  freeholds  and  inheritances,  some  be  warranties  in  deed, 
and  some  be  warranties  in  law.   A  warrantie  in  deed,  or  an  ex- 
presse warrantie,  (whereof  Littleton  here  speaketh)  is  created  oaly 
by  Uiis  word  vfarrantrzo  ;  but  warranties  in  law  arc  created  by 
many  other  words;  they  be  therefore  called  warranties  in  law, 
because  in  judgment  of  law  they  amount  to  a  warrantie  without  this 
verbe  warrantizo,   [/]  As  dedi  h  a  warrantie  in  law  to  the  feollbe 
and  his  heires  during  the  life  of  the  feofibr,  but  concea»£  in  a 
feojiment  or  fine  implyeth  no  warrantie.    (1)  But  before  the  statute 
of  çuia  emfitoreè  terrarum^  if  a  man  had  given  lands  by  the  word 
dedU  to  have  and  to  hold  to  him  and  to  his  heires,  of  the  donor 
and  his  heires,  by  certain  services,  then  not  only  the  donor  bat  his 
heires  also  had  beene  bound  to  warrantie  :  but  if  before  that  statute 
a  man  had  given  lands  by  this  word  dc4it  to  a  man  and  to  his 
heires  for  ever,  to  hold  of  the  chiefe  lord,  there  the  feofler  had 
not  been  bound  to  warrantie  but  during  his  life,  as  at  this  day 
he  is. 

And  albeit  the  wortis  of  the  statute  of  bigamiê  be,  in  ear  fis  autem' 
ubi  eontinentur  (dedi  et  conceasi^  ^e,)  yet  if  dedi  be  contained  alone, 
it  doth  import  a  warrantie  ;  for  the  statute  doth  conclude,  ift^  tamen 
feoffatur  in  vitâ  euâ  ratione  /iro/irii  doni  aui  tenetur  warrantizare  ; 
so  as  dedi  is  th,e  word  that  implyeth  warrantie,  and  not  cottceaaL 
Also  where  the  words  of  the  statute  bee  further,  sine  clauauiâ  çu^ 
eontinet  warrantiam,  the  meaning  of  the  statute  is,  that  dedi  dotk 
import  a  warrantie  in  law,  albeit  there  bee  an  expresse  warrantie  in 
the  deed. 

For  if  a  man  make  a  feoAement  by  dedi^  and  in  the  deed  doth 
warrant  the  land  against  I.  5.  and  his  heires,  yet  dedi  is  a  gonertU 
warrantie  during  the  life  of  the  feofibr  ;  and  so  was  the  statute  ex- 
pounded in  both  points,  [g]  HiL  14  El.  in  the  court  of  common 
pleas,  which  I  myselfe  heard  and  observed.  [A]  And  if  a  man  make 
a  lease  for  life  reservcing  a  rent,  and  adde  an  express  warrantie, 
here  the  expresse  warrantie  doth  not  take  away  the  warrantie  in 
law,  for  he  hath  election  to  vouch  by  force  of  either  of  them.  And 
in  JSTokea*  case  note  a  diversitie  betweene  a  warrantie  that  is  a  cove- 
nant reall,  and  a  warrantie  concerning  a  chattel,  [r]  Also  thi^ 
word  excambium  doth  imply  a  warrantie. 

Also  a  partition  implyeth  a  warrantie  in  law,  as  in  the  Chapter 
of  Parceners  appeareth.  And  homage  auncestrcU  doth  draw  to 
itselfe  warrantie,  as  hath  beene  said  in  the  Chapter  of  Homage 
Auncestrcll. 

And  it  IS  to  be  observed,  that  the  warrantie  wrought  by  this 
word  dedii  is  a  speciall  warrantie,  and  extendedi  to  the  heires  of 
the  feoffee  during  the  life  of  the  donor  only.  But  upon  the  ex- 
change and  homage  ancestre^  tl^c  warrantie  extendeth  reciprocally 
to  the  heires,  and  against  Ithe  heires  of  both  parties  :  and  in  none 
of  the  cases  the  assignee  shall  vouch  by  force  of  any  of  these  rog  j  l  -i 
warranties,  but  in  the  case  of  the  exchange  and  dedi^  the  L*^'*'  'J 
assignee  shall  rebutt,  but  not  in  the  case  of  homage  anccstrelL 


(13  [See  >?ote  332.] 


Uh.3. 


Of  Warrantie, 


Sect.  733. 


p:]  And  bo  no  man  shall  have  a  writ  of  contra  firmam  coUationiê^    W  »«  Au.  33. 
bat  only  the  feoffee  and  his  heii'es  which  be  privie  to  th,î  deed  ;    i*  e!  t  îi. 
but  an  assignee  may  rebutt  by  force  of  the  deed.  îofifjw^^' 


SOI,  SOS.  11.  B.  3.  Avowr. 
33  H.  i.  Dyor51.    10  H.  7.  11.  b.  F.  N.  B.  163.  a. 


It]  If  a  man  make  a  gift  in  taile,  or  a  lease  for  life  of  land,  by  C0«  E.  s. 

deed  or  without  deed,  reserving  a  rent,  or  of  a  rent  service  by  deed,  iwî'*5.  b.  ^juSj!" 

this  is  a  warrantie  in  law,  and  the  donee  or  lessee  being  impleaded,  15*^ 

shall  vouch  and  recover  in  value.    And  this  warrantie  in  law  ex-  7  eJ  s!  l\' 

tendcth  not  only  against  the  donor  or  lessor,  and  his  heires,  but  also  ^  f;  ^'l' 

against  his  assignees  of  the  reversion  ;  and  so  likewise  the  assignee  of  3  h.  7.  is! 

lessee  for  life  shall  take  benefit  of  this  warrantie  in  law,  i4  W  omt.  sa. 

p.  N.  B.  134.  f  . 

S  X.  3. 87.     80  £.  3.  tit.    CoonierpleA  de  Oar.  7* 

[m\  When  dower  is  assigned  there  is  a  warrantie  in  law  in-    Ë*^  ^  ^  ^ ^ 
daded,  that  the  tenant  in  dower  being  impleaded,  shall  vouch  and    con^dt  vUch. 
recover  in  value  a  third  part  of  the  two  parts  whereof  she  is  dow-    2*'J^.Aî^  ^ 
able.  (1)  F.  N.  B.  140.  n. 

And  it  is  to  be  understood,  that  a  warrantie  in  law  and  assets  is    Î?bÎ  s!** 
in  some  cases  a  good  bar.   [n]In  a  formedon  in  the  discender  the  ^ 
tenant  may  plead,  that  the  ancestor  of  the  demandant  exchanged 
the  land  with  the  tenant  for  other  lands  taken  in  exchange,  which 
descended  to  the  demandant,  whereunto  he  hath  entred  and  agreed  ; 
orif  he  hath  not  entred  and  agreed  unto  the  lands  taken  in  ex- 
change, then  the  tenant  may  plead  the  warrantie  in  law,  and  other  - 
assets  descended. 

[0]  If  tenant  in  taile  of  lands  make  a  gift  in  taile,  or  a  lease  for  weJ' J* 

life,  rendring  a  rent,  and  dieth,  and  the  issue  bringeth  a  formedon    Otc.  35. 
m  the  discender,  the  reversion  and  rent  shall  not  barre  the  deman- 
dant ;  because  by  his  formedon  he  is  to  defeat  the  reversion  and  rent. 
Et  nçn  fiùtest  adduci  exeefitio  ejumiem       cujiu  fietitur  UUêolutio, 

[fi]  But  if  other  assets  in  fee  simple  doe  descend,  then  this  war-  22e4^* 
rantie  in  law  and  assets  is  a  good  barre  in  the  formedon.  is  b.  3.  s. 

Here  foure  things  are  to  be  observed  :  first,  that  no  warrantie  in  ctoà. 
law  doth  barre  any  coUaterall  title,  but  is  in  nature  of  a  lineall 
warrantie  :  wherem  the  equitie  of  the  law  is  to  be  obsei*ved. 

Secondly,  that  an  express  warrantie  shall  never  binde  the  heires   0  Bip.  mo 
of  him  that  maketh  the  warrantie,  unlessc  (as  hath  beene  said)  they 
be  named;  as  for  example,  Littleton  here  saith  (J&go  et  hétredeo 
met)  ;  but  in  case  of  warranties  in  law,  in  many  cases  the  heires 
shall  be  bound  to  warrantie,  albeit  they  be  not  named.  ^ 
Thhrdly,  that  in  some  cases  warranties  in  law  doe  extend  to  exe- 


vide  Ubb  ^ 

cntion  in  value,  of  speciall  lands,  and  not  generally  of  lands  de-   M-  iti. 
scendedin  fee  simple,  as  yoa  may  see  at  large  in  my  reports.  BtmuAHcn^ 

Isf]  Fourthly,  that  warranties  in  law  may  be  in  some  cases    Cç]  4S  B.  3. 
created  without  deed,  as  upon  gifts  in  taile,  leases  for  life,  eschanges,  ^ 
and  the  like. 

And  seeing  somewhat  hath  beene  said  out  of  Bracton  and  other 
tntient  authors,  concerning  assignees,  it  is  necessarie  to  shew  who 
shall  take  advantage  of  a  warrantie,  as  assigmee  by  way  of  voucher, 
to  have  recompence  in  value. 

If 

0)  C«ee  Kete  m] 

Vol,  n.  5^ 


Lib.  3.  Cap.  13. 


OfWarnintie. 


Sect.  731 


M  14  B.  S* 
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se  B.  s. 


M  It  B.  t. 

19  K.  t. 
Ov.  M. 

13  E.  l.ih.«3. 

uu  f .  r«i.  n. 

7  B.  3.34. 
10  B.3.% 

14  B.  3.  Gar.  SS. 


[r]  If  ft  man  uifeoflfe  wf .  and  to  have  and  to  hold  to  them  and 
to  their  heires,  with  a  clause  of  warrantie,  prétdietiê  A^etKei  eorum 
herediàué  et  awgnatië  :  in  this  case  if  wi.  dieth,  and  B,  sorviveth  and 
dieth,  and  the  heire  of  B.  infeofieth  C.  he  shall  vouch  as  aas^^nee, 
and  yet  he  is  but  the  assignee  of  the  heire  of  one  of  them  ;  for  in 
judgement  of  law  the  assignee  of  the  heire  is  the  asagnee  of  the 
ancestor,  and  so  the  assignee  of  the  assignee  shall  vouch  in  infinitum, 
within  these  words,  (his  assignes.) 

l«]  If  a  man  infeofieth  ji,  to  have  and  to  hc^d  to  him*  hisheires 
and  assignes  ;  infeoffeth  B,  and  his  heires»  B.  dieth,the  heire  of 
B.  shall  vouch  as  asagnee  to  ./f.  :  so  as  heires  of  assignees,  and  as- 
signees of  assignes,  and  asngnees  of  heires  are  within  thb  wcmd 
(assignes)  ;  which  seemed  to  be  a  question  in  Bructon*§  time.  And 
  the  assignee  shall  not  only  vouch,  but  also  have  a  warrantia  cart^c. 

Bract,  ttbi  Ml». 

«  B.  2.  Giur.  éb  Chtit.  SS.  36  B.  S.  Ow.  1.    4  H.  i.  O7.  1.  F.  H.  ».  I9fc 

If  a  man  doth  warrant  land  to  another  without  this  word  (hûres,) 
his  heires  shall  not  vouch  :  and  regularly  if  he  warrant  bind  to  a 
man  and  his  heires,  without  naming  assignes,  his  assignee  shall  not 
vouch,  [r]  But  if  the  father  be  infeoffed  with  warrantie  to  him  and 
his  heires,  the  father  infeofieth  his  eldest  son  with  warrantie  and 
dieth,  the  law  giveth  to  the  sonne  advantage  of  the  warrantie  made 
to  his  father,  because  by  act  in  law  the  warrantie  betweene  the 
father  and  the  sonne  is  extinct. 

But  note,  there  is  a  diversitie  betweene  a  warrantie  that  i«  a  co- 
venant reall,  which  bindech  the  partie  to  yield  lands  or  tenements 
in  recompence,  and  a  covenant  annexed  to  the  land,  which  is  to 
yield  but  dam  m  ages,  for  that  a  covenant  is  in  many  cases  extended 
further  than  the  warrantie.    As  for  example  : 

[u]  It  hath  becne  adjudged,  that  where  two  coparceners  made 
partition  of  land,  and  the  one  made  a  covenant  with  the  other,  to 
acquite  her  and  her  heires  of  a  suit  that  issued  out  of  the  land  pQoc  1 
the  covenantee  aliened.    In  that  case  the  asûgnee  shall  have  L^"^***  J 
an  action  of  covenant  ;  and  yet  he  was  a  stranger  to  the  corenant, 
bect\use  the  acquitall  did  runne  with  the  land. 

[x]  ji,  seised  of  the  mannor  of  D.  whereof  a  chappell  was  par- 
cell,  a  prior  with  the  assent  of  his  covent  covenanteth  by  deed  in- 
dented with  ji,  and  liis  heires  to  celebrate  divine  service  in  fafb  said 
chappell  weekely,  for  the  lord  of  the  said  mannor,  and  his  ser- 
vants, &c.  In  this  case  the  assignees  shall  have  an  action  <^  cove* 
nant,  albeit  they  were  not  named,  for  that  the  remédie  by  covenant 
doth  runne  with  the  land,  to  give  dammages  to  the  partie  grieved, 
and  was  in  a  manner  apputtenant  to  the  mannor.  [y]  But  if  the 
covenant  had  beene  with  a  stranger  to  celebrate  divine  service  in 
the  chappell  of  ^.  and  his  heries,  there  the  assignee  shall  not  have 
an  action  of  covenant  ;  for  the  covenant  cannot  be  annexed  to  the 
manner,  because  the  covenantee  was  not  seised  of  the  mannor.  Seèin 
Sptnctr*8  case  before  remembred,  divers  other  diversities  betweene 
warranties  and  covenants  which  yeeld  but  damage& 

And  here  it  is  to  be  observed,  that  an  assignee  of  part  of  the 
land  shall  vouche  as  assignee.  [*]  As  if  a  man  make  a  feolfe- 
ment  in  fee  of  two  acres  to  one,  with  warrantie  to  him,  hisheires 
and  assignes,  if  he  make  a  fec^ment  of  one  acre,  that  feoffee  shall 
vouche  as  âsâgneè  ;  for  there    a  diver^tie  betweene  the  whole 
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estate  in  part,  and  part  of  the  estate  in  the  whole,  or  of  any  part 
As  if  a  man  hath  a  warrantie  to  him,  his  heires,  and  assignes,  and 
he  make  a  lease  for  life,  or  a  gift  in  taile,  the  lessee  or  donee  shall 
not  vouch  as  assignee,  because  he  hath  not  the  estate  in  fee  simple 
whereunto  the  warranty  was  annexed  :  but  the  lessee  for  life  may 
pray  in  aide,  or  the  lessee  or  donee  may  vouch  the  lessor  or  donor, 
and  by  this  meanes  hee  shall  take  advantage  of  the  warranty.  But 
if  a  lease  for  life,  or  a  gift  in  taile  be  made,  the  rem  iinder  over  in 
fee,  such  a  lessee  or  donee  shall  vouch  as  assignee,  because  the  whole 
estate  is  out  of  the  lessor,  and  the  particular  estate  and  the  remainder 
doe  in  judgement  of  law  to  this  purpose  make  but  one  estate. 

[a]  If  a  man  infeofiê  three  with  warrantie  to  them  and  their 
heires,  and  one  of  them  release  to  the  other  two,  they  shall  vouch  ; 
but  if  he  had  released  to  one  of  the  other,  the  warrantie  had  beene 
extinct  for  that  part,  for  he  is  an  assignee. 

[6]  If  a  man  doth  warrant  land  to  two  men  and  their  heires,  and 
the  one  make  a  feoffmeht  in  fee,  yet  the  other  shall  vouch  for  his 
moitié.  If  a  man  at  this  day  be  infeoffed  with  warrantie  to  him, 
his  heires,  and  assignes,  and  he  make  a  gift  in  taile,  the  remainder 
m  fee,  the  donee  make  a  feoifement  in  fee,  that  feoffee  shall  not 
vouch  as  assignee,  because  no  man  shall  vouch  as  assignee,  but  he 
that  Cometh  in,  in  privitie  of  estate  ;  but  he  roust  vouch  his 
feollbr,  and  he  to  vouch  as  assignee,  but  such  an  assignee  may  re* 
butte.  If  the  warrantie  be  made  to  a  man  and  his  heires  without 
this  word  (assignes),  yet  the  assignee,  or  any  tenant  of  the  land 
may  rebutte.  And  albeit  no  man  shall  vouch  or  have  a  vtarrantia 
€art€,  either  as  partie,  heire,  or  assignee,  but  in  privitie  of  estate, 
yet  any  that  is  in  of  another  estate,  be  it  by  disseisin,  abatement, 
intrusion,  usurpation,  or  otherwise,  shall  rebutte  by  force  of  the 
Warrantie,  as  a  thing  annexed  to  the  land,  which  sometime  was 
doubted  [c]  in  our  bookes.  But  herein  is  a  diversitie  to  be  ob- 
served, when  in  the  cases  aforesaid  he  that  rebutteth  cLiimeth  un- 
der the  warrantie  ;  and  when  he  that  would  rebutte  claimeth  ab  ^ve 
the  warranty,  for  there  he  shall  not  rebutte.  And  therei'oreif 
lands  be  given  to  two  brethren  in  fee  simple,  with  a  warranty  to 
the  eldest  and  his  heires,  the  eldest  dieth  without  issue,  the  survivor 
albeit  he  be  heire  to  him,  yet  shall  he  neither  vouch  nor  rebutte, 
nor  have  a  warrantia  cart^^  because  his  title  to  the  land  is  by  rela- 
tion above  the  fall  of  ttie  warrantie,  and  he  cometh  not  under  the 
estate  of  him  to  whom  the  warrantie  is  made,  as  the  disseisor,  &c. 
doth. 

[d]  If  a  man  make  a  gift  in  taile  at  this  day,  and  warrant  the 
land  to  him,  his  heires  and  assignes,  and  after  the  donee  make  a 
feoflfement  and  dieth  without  issue,  fie  warrantie  is  expired  as  to 
any  voucher  or  rebutter,  for  that  the  estate  in  taile  whereunto  it  was 
knit  is  spent  :  otherwise  it  is,  if  the  gift  and  feofiement  had  beene 
made  before  the  statute  of  dom»  condiiionalibut  ;  for  then  both  the 
donee  and  fc' (fee  had  a  fee  simple  ;  and  so  are  our  bookes  to  be 
mtended  in  this  and  the  like  cases. 

[t]  If  ui,  be  seised  of  lands  in  fee,  and  B.  releaseth  unto  him  or 
confinneth  his  estate  in  fee  with  warrantie  to  him,  liis  heires  and 
assignes  ;  all  men  agree  this  warrantie  to  be  good  :  but  some  have 
holden,  that  no  warrantie  can  be  raised  upon  a  bare  release  or  con- 
firmation 
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S'ti  ^     firmation  without  passm^  aoiDC  estate  or  trammumSott  of  { 
ti  £.3.  tî.         [/]  But  the  law,  as  it  appeareth  by  LitHeion  hlmselfc,  b  to  the 
^'^^^      contrary,  and  that  both  the  party,  and  (as  some  doe  hold)  his  as- 
signee tJiall  vouch  ;  but  he  that  is  vouched  is  that  case  must  be 
present  in  court,  and  ready  to  enter  into  the  warranty  and  to 
a^'swer,  and  the  tenant  must  shew  forth  the  deed  of  release  or  con- 
firmation with  warrantie,  to  the  intent  the  demandant  may  have  an 
answer  thereunto,  and  either  deny  the  deed,  or  avoid  it  ;  for  that 
at  the  time  of  the  confirmation  made,  he  to  whom  it  was  made 
had  nothing  in  the  land,  &c  kr  otherwise  the  demandant  may 
V.  u      «Si       counterplead  the  voucher  by  the  statute  of  IT.  1.  viz.  that  neither 
vouchee  nor  any  of  his  ancestors  had  any  sdun  whereof  he   r  ^ 

  nisfat  make  a  leoffment.   And  thb  is  grounded  upon  the  L^^^-^J 

M^mt.  said  statute  of  fV.  1.  the  words  whereof  be»  S'il  neit  êon  garroMtvr^ 
en  firestnt^  (1)  queluy  voile  garranier  de  êon  gree^  €t  mmmtenant 
enter  en  rea/um^  otherwise  the  tenant  must  be  driven  to  his  oor- 
runtia  eart£. 

B'^îîn**  \JS]  But  a  warrantie  ofitselfe  cannot  enlarge  an  esutc;  as  if 
a*-^  ^'J?'  lessor  by  deed  release  to  his  lessee  for  life,  and  warrant  the  land 

St  B.  t  to  the  lessee  and  his  heires,  yet  doth  not  this  enlarge  hia  estate. 

««r.lS.  4S  B. 

S.  17.  4S  Am.  4S.  tS  A»  IT.    tS  K.  3.  ttilv  Si    tS  B.  4.  16.  W  4«  X.  3.  Ml 
44  Aik  BMéngbNtfb  Ajii.  Lft.      M.  «T.  SrjMii't  mm. 


▼ii»SP  ft  1. 


n^L^^Aà  [A]  If  a  man  make  a  feofiement  in  fee  with  warrantie  to  him, 

SjMtinîig  heii  es  and  assignes  by  deed  (as  it  must  be),  and  the  feofiee 

enfeoffcth  another  by  paroll,  the  second  feofiee  shall  vouche,  or 
have  a  warrantia  carts  (as  hath  beene  said)  as  assignee,  albeit  he 
hath  no  deed  of  the  assignment,  because  the  deed  comprehending 
the  warrantie,  doth  extend  to  the  assignees  of  the  land  ;  and  he  is  a 
sufficient  assignee,  albeit  he  hath  no  deed, 
n  s»  ft  [0  If  a  man  infeoffe  two,  their  heires  and  aangnes,  and  one  cf 

fa  MtfMwi?'*  make  a  feofiement  in  fee,  that  feoflfee  shall  not  vouch  as  as- 

U  £.  4.  8.'        signée.  (2) 

If  a  man  make  a  feoffment  in  fee  to  ^.  his  heires  and  assignes, 
wf.  infeoffcth  B.  in  fee,  who  re-infeoffeth  jf*  he  or  his  assignes  shall 
never  vouche,  for  cannot  be  his  owne  assignee.  But  if  JB.  had 
infeofied  the  heire  of  ji,  he  may  vouche  as  assignee  ;  for  the  heire 
of  J.  may  be  assignee  to  jt.  inasmuch  as  he  claimeth  not  as  heire. 
W  14  H.  4. 9*  [jt]  If  a  man  make  a  feofiement  by  deed  of  lands  to  ^.  to  have 
and  to  hold  to  him  and  his  heires,  and  bind  him  and  his  heires  to 
warrant  the  land  informé  firtdictâ  ;  this  warrantie  shall  extend  to 
the  feoffee  and  his  heires  ;  but  if  he  had  warranted  the  land  to  the 
^offifc  the  warrantie  had  not  extended  to  his  heires,  except  the 
words  had  beene  to  him  and  his  heires. 

If  a  man  letteth  lands  for  life,  the  remsunder  in  taik,  the  re- 
mainder eddem formât  this  is  a  good  estate  taile,  fuia  idem  eemfier 
re/ertur  proximo  prmcedeniL  (3) 

(1)  L  e.  if  he  have  nothis  ^murrmur  (S)  TSee  Vote 

prcsenU  (3)  [See  Kote  635.3 
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JFEM^  si  tenant  en  taile  soitmsie 
des  *  terres  devisables  per  testa- 
ment soUmque  le  cnstame^  0c.  etlete- 
nant  entayle  alien  f  mesmes  les  tent- 
maUs  asanfrereenfee^  et  ad  issue^et 
deoie^  et  puis  son frere  devisa  person 
testament  mesmes  les  tenements  a  un 
muter  enfee^  et  oblige  luy  et  ses  heires 
agarrantie,  &e.  et  morust  sans  issue; 
Uwmblequeeest  garrantie ne  barrera 
my  Pissue  en  taylSy  sHl  voit  sues  son 
brief e  de  formedon,  pur  ceo  que  eest 
garrantie  ne  diseendera  my  at  issue  en 
U  tayUy  eiUant  que  le  uncle  del  issue 
nefuit  my  oblige  a  le  garrantie  en  sa 
vie  ne^  que  il  ne  puissoit  garranter 
les  tenements  en  sa  vie^  entant  que  le 
devise  ne  puissoit  prender  aseun  exe- 
euHon  on  effect^  forsque  après  son  de- 
cease. Et  entant  que  le  uncU  en  son 
r^f%^  -^Tiene^it  tenus  de  gar-  cutionor  e 
LooO.  a.  J  ranter^  tid  garrantie  ne  cease.  (4) 
pait  diseender  de  luy  al  issue  en  le  unele  in  hii 
tayle,  &e*  ear  nul  chose  poU  dis* 
tender  dd  auncestera  son  heirCy  sinon 
que  mesme  ceo  fuit  en  V  auneester. 

«nlesse  the 


ALSO,  if  tenant  in  taile  be  seised 
of  lands  devisable  by  testament 
after  the  custome,  &e.  and  the  tenant 
in  the  tayle  alieneth  the  same  tene- 
ments to  his  brother  in  fee,  and  hath 
issne,  anddieth,  and  after  his  brother 
deviseth  by  his  testament  the  same 
tenements  to  another  in  fee,  and 
biudeth  him  and  his  heires  to  war* 
rantie,  &e.  and  dieth  without  issne; 
it  seemeth  that  this  warrantie  shall 
not  barre  the  issue  in  the  taile,  if  hee 
will  sue  his  writ  otformedouy  because 
that  this  warrantie  shall  not  descend 
to  the  issne  in  tayle,  in  so  mueh  as 
the  uncle  of  the  issue  was  not  bound 
to  the  same  warrantie  in  his  life- 
time :  neither  could  hee  warrant  the 
tenements  in  his  life,  insomuch  as 
the  devise  could  not  take  any  exe* 
cution  or  effect  until  after  his  de- 
cease. (4)  And  insomuch  as  the 
unele  in  his  life  was  not  held  to  war- 
rantie, such  warrantie  may  not  de- 
scend from  him  to  the  issue  in  the 
tayle,  &c.  for  notiiing  can  descend 
from  the  ancestour  to  his  heire, 
same  were  in  the  ancestour.  (1) 


HERE  oar  author  declareth  one  of  the  maximes  of  the  common 
law,  that  the  heire  shall  never  be  bound  to  any  expresse  war- 
rantie, but  where  the  ancestor  was  bound  by  the  same  warranty  ; 
for  if  the  ancestor  were  not  bound,  it  cannot  descend  upon  the 
heire,  which  Is  the  reason  here  yeelded  by  Littleton.  [/]  If  a  man 
make  a  feoffement  in  fee,  and  binde  his  heires  to  warrantie,  this  is 
void  by  the  warrant  of  this  maxime,  as  to  the  heire,  because  the 
ancestor  himselfe  was  not  bound.  Also^  if  a  man  binde  his  heires 
topayasumme  of  money,  this  is  void.  And  of  the  other  side,  if 
a  man  binde  himselfe  to  warranty,  and  binde  not  his  heires,  they 
be  not  bound  ;  for  he  must  say  as  it  appeareth  before,  Ego  ei 
kitredea  mn  warrantizabimus^  kfc,  [m]  And  Fleta  saith,  J^ota  çuàd 
hmrtê  non  tenetur  in  jfngliâ  ad  débita  anteceasoria  reddenda^  niêifier 
Miueceaaorem  ad  hoc/uerit  obligatua^  fir^terquàm  débita  regia  tan- 
tàm  :  A  fortiori  in  case  of  warrantie,*  which  is  in  the  realtie. 

But 


s  CrOi  #70. 
10  Rep.  M.) 


(/)  31  B.  U 
Onutt.  M. 
(Hob.  laift. 
Anc  su.  I».) 


BivdODtt.  t. 
lb.  S7.  B2S. 


tm3f1ettBb.  8. 
mn,  i§»  Bcitsao. 
foCM.  b. 
U  R.  0w  4t. 


rtta  feMMignr»,  L.  and  M.  and  Boh. 


^mameamtm  L.  and  M.  nor  Roh. 

(4)[8ee  Notem] 


^  guê  U  ne  in  Im  and  M.  nor  Rob. 
(1)  See  tNote  357.1 


Lib.  3.   Cap.  13.  Of  Wamntie.  Sect  735. 


But  a  warrantk  in  law  ma^  binde  the  hcire*  althouf^  H  never 
bound  the  anoestour»  and  may  be  created  bjr  a  last  will  and  tesu- 
MitX.3.t.  ment  [»]  Asifaman  derâe  landstoa  man  for  lifeorin  taile 
reierving  arent,  thedeviaee  for  life  or  in  taile  shall  takeadvanti^ 
cf  this  warrantie  in  law»  albeit  the  ancestour  was  not  bounden,  awl 
shall  binde  his  heires  also  to  warrantie,  although  they  be  not  named. 
Also  an  expresse  warrantie  cannot  be  created  without  deed,  and  a 
will  m  writmgis  no  deed,  and  therefore  an  expresse  warrantie  can* 
fiot  be  created  by  will. 


SecL  735. 


/èVXTj  «a  gmtrmiHe  ne  pott  aler 
tifjL  *  êoUnÊqiÊt  la  nmhtrt  det  tm^ 
wntntB  perle  euêUme^  &c.  vus  tantêolt' 
ment  eolenque  le  forme  dd  common 
ley.  Car  si  le  tenant  en  toile  eoit 
êtisk  des  tenements  en  burgk  EngUshy 
Ira  le  eustome  esi^  que  toitf^  les  ttne- 
ments  ddns  mesme  le  borough  ieroy* 
ent  iiseender  a  le  Jlts  puisne^  H  il  dis- 
continua  le  tayle  ore  garrafMe^  &e. 
et  ad  issue  deuœ  flJtSy  et  morust  seisie  des 
outers  terres  ou  tenements  en  mesme 
le  hurgh  en  fee  simple  a  le  valut 
ou  pMs  de  les  tenements  tailes,  &e. 
uneore  le  puisne  Jlts  avéra  un  forme- 
don  deles  \  terres  toiles;  et  ne  serra 
my  barre  per  le  garrantie  son  pere^ 
eoment  que  assets  a  iuy  discendist  en 
fu  simple  de  mesme  le  pere^  solonque 
le  customej  &c.  pur  ceo  que  le  gar- 
rantie discendist  a  son  eigne  frère  que 
est  en  pleine  vie  ^,  et  nemy  sur  le 
puisne.  U  ^  mesme  le  maner  est 
de  eoUaterall  garrantiefait  de  tiels 
tenements^  lou  le  garrantie  discendist 
sur  Vdgne  fits^  &c.  ceo  ne  barrera 
my  le  puisne fls^  &e. 

eth  upon  tlie  eldest  sonne,  &e.  tliis 


ALSO,  m  wnmn^  eaiinot  gœ 
aeeording  to  the  natnre  ef  the 
tenements  by  the  easteme,  &e.  bnt 
enely  aeeording  to  tke  forme  of  the 
eoramon  law.   For  if  the  tenant  m 
taile  be  seised  of  tenements  in  bo* 
rough  Enelish,  where  the  eiutome 
is,  that  allthe  tenements  within  the 
same  borough  ought  to^  deaeend  to 
the  youngest  sonne,  and  bee  disNson* 
tinueth  the  taile  with  warranty,  &a. 
and  hath  issue  two  sonne»,  and  dyeth 
seised  of  other  lands  or  tenements  ia 
the  same  borough  in  fee  simple  to 
the  value  or  more  of  the  lands  em* 
tailed,  &e.  yet  the  youngest  sonne 
shall  have  a  formeAon  of  the  lands 
tailed,  and  shall  not  bee  barred  by 
the  warrantie  of  his  father,  albeit 
assets  descended  to  him  in  fee  simple 
from  his  said  father  ne--      ,  . 
cording  to  the  custome^L^^**'^'  J 
&c.  because  the  warranty  deseendeth 
upon  his  elder  brother  who  ift  in  full 
life,  and  not  upon  the  youngest  And 
in  the  same  manner  is  it  of  eoUa- 
terall warranty  made  of  such  tene- 
ments, where  the  warranty  deseead- 
shall  not  barre  the  younger  son,  tsue. 


*  êùtênque-^'tasit  L.  snd  M.  snd  Roh. 
t  Étrrcê  "ttnêmentêf  U  and  M.  and  Boh. 


^  added  L.  and  M  .  and  Uob. 
I  £inotin  U  and  M.  nor  Boh. 


Of  Waarrantie.  Sect  736»  787» 


Sect 

WTIJfmmM  lemaner  e$t  de  tenements 
JCj  en  U  countie  ie  Kent^  queux  sont 
appeUes  gavdkind^  Us  queux  tene* 
menu  smt  AcfartibUs  enter  lesfrereSy 
&C.  sohmque  la  eustomt^  ;  si  aseun  tiel 
garrantk  sait  fait  per  son  auncestCTj 
tielgarrantie  disceniera  tantsolemtnt 
al  hehre  que  est  heire  al  common  ley^ 
§  c^tstasfavoiTy  al  dgnefrerey  soUm- 
que  la  eonusans  dd  common  ley^  et 
memy  a  touts  Us  hares  queux  sont 
bnrés  de  tids  tenements  solonque  U 


736. 

IN  the  same  manner  is  it  of  lands 
in  tlie  county  of  Kent,  that  are 
called  eavelkittoe,  wliioh  lands  ^re 
dtvidable  betweene  the  brothers,  &e. 
according  to  the  oustome;  if  any 
such  warrantie  be  made  by  his  an- 
éestor,  such  warrantie  shall  descend 
onely  to  the  heire  which  is  heire  at 
the  common  law,  that  is  to  say,  to 
the  elder  brother,  according  to  the 
conusance  of  the  common  law,  and 
not  to  all  the  heires  that  are  heires 
of  such  tenements  according  t6  the 
cttstome. 


HEREUPON  a  divcnitie  is  to  be  observed  betweene  the  lien  J2i 

reall,  and  the  lien  personall,  for  the  lien  reall,  as  the  warrantie,  rs  Aep.  ai.) 

doth  ever  descend  to  the  heire  at  the  common  law  :  [n]  but  the  lien  SJJ  7.^  * 

personall  doth  binde  the  speciall  hcires,  as  all  the  heires  in  gavelkind,  11  h.  r.  is. 

and  the  heire  on  the  part  of  the  mother,  as  hath  lieeae  said.  SSntlJu  ^ 

[]o]  If  two  men  make  a  fieeffisment  in  fee  with  a  warranty,  and  »  n!  a! 

the  one  die,  feoffee  the  cannot  vuuche  the  survivor  only,  but  the  is  a.  7.  3. 

heire  of  him  that  is  dead  also  ;  (1)  but  otherwise,  if  two  joyntly  ^2^^,;. 

bmde  themselves  in  an  obligation,  aud  the  one  die,  the  survivor  3o  s.  &  4g 

only  shall  be  charged.  .jjit^  a.  Jy.  ' 

•MB.  <1  Imp.  m.  Mu*.  W.  ifimiVL.  StiiL  Ms.  Q|«y.  14 


Sect.  737. 


JTEJIf,  n  Unemt  m  U  totle  ad 
iissue  deux  fiUs  fer  divers  venters^ 
it  msrustj  et  JUes  enCronty  et  un 
eairangeeux  dissasist  de  mesmes  tes  te- 
ntmentSy etPun  de^  eux  relessaper 
son  fait  aU  disseisor  tout  s&udroity  et 
obbge  luy  el  ses  heires  a  garrantk,  et 
P  ^morust  sans  issue:  encest 
l^ol. ^Jcaae la soer que  surcesquist 
poUMen  enter  et  ouster  U  disseisor  de 
touXs  UstenementSy  pur  ceoquetielgar- 

rantie 


ALSO,  if  tenantin  taile  hath  issue 
twodaughters  by  divers  venters^ 
and  dieth,  and  the  daughters  enter, 
and  a  stranger  disseisetfa  them  of  the 
same  tenements,  and  one  of  them 
releaseth  by  her  deed  to  the  disseisor 
all  her  right,  and  binde  her  and  her 
heires  to  warrantie,  and  die  without 
issue  :  in  this  case  the  sister  which 
surviTcth  niay  well'  enter,  luid  oust 
the  disseisor  of  all  the  tenements, 

beoaaso 


^&c,  »dded  h.  and  M.  and  Boh.  nor  Roh. 

§  c'e9tut%afvoir  td  e^gitefrere,  êoUm^la  r&c.  added  L.  and  M.  and  Boh. 

cmuitanê  dùlctfmil»n  Uv^  not  in  L.  and  BL  '%        In  ^Uh,  Ia  and  M.  and  Esh. 

(1)  [8m  Note  S3S.2 


Cay.  13.  . 

raiiNe  tt'esf  pas  diseantinuante  m  coU 
lateral  garrantie  a  la  $oer  que  sur^ 
ve^quiBÈy  pur  ceo  que  Us  sont  de  dem^ 
ranfce»  et  P  un  ne  poit  estre  heire  a 
Vanter^  solonquele cours  del  common 
Icy.  Mes  aMierment  est^  louysowt 
Jlks  del  tenoMt  en  taile  per  un  mesme 
venter. 


Of  Wamintic. 


Sect.  738. 


beoaase  meh  warrantie  is  no  diseon- 
tinuanee  nor  eollaterall  warrantie  to 
the  sister  that  surviveth,  for  that  they 
are  of  halfe  bloud,  and  the  one  can- 
not be  heire  to  the  other,  aecording 
to  the  course  of  the  conunon  law. 
But  otherwise  it  is,  where  there  bee 
daughters  of  tenant  in  taiie  by  one 
venter. 


(ame  IS.  !• 


THE  reason  of  this  is  in  respect  of  the  halfe  bloud,  whereof  sof- 
cient  hath  beene  said  in  the  first  booke,  in  the  Chapter  of  Fee 
^mple. 

Two  brothers  be  by  deroy  venters;  the  eldest  releaseth  with 
warrantie  to  the  dissdsor  of  the  uncle,  and  dieth  without  issue,  the 
uncle  dieth,  the  warranUe  is  removed,  and  the  younger  brother  may- 
enter  into  the  land. 


Sect.  738. 


JTJEJtf,  si  tenant  en  taile  lessa  les 
tenements  aun*  home  pur  terme 
devie^  le  remainder  a  un  auter  enfu^ 
et  un  collateral  auncester  confirma  U 
state  del  tenant  a  terme  de  xde^  et 
oblige  luy  et  ses  heires  a  garrantie  pur 
terme  de  vie  del  tenant  a  terme  de 
vie^  et  morust^  et  le  tenant  en  taUe  ad 
issue  et  dévie  ;  ore  Vissue  est  barre  a 
demander  les  tenements  per  brief  e  de 
formedon  durant  le  vie  le  tenant  a 
terme  de  rte,  per  catise  del  collateral 
garrantie  discendu  sur  le  issue  en  le 
toile.  Mes  après  le  decease  dJtle  te^ 
nottl  a  terme  de  vit^  Vissue  avéra  un 
t  bri^e  de  formedon,  &c. 


ALSO,  if  tenant  in  taile  letteth 
the  lands  to  a  man  for  terme  of 
life,  the  remainder  to  another  in  fee, 
and  a  coUaterall  anoestor  eonfirmeth 
the  state  of  the  tenant  for  life,  and 
bindeth  him  and  his  heires  to  war* 
rantie  for  terme  of  the  life  of  the 
tenant  for  life,  and  dieth,  and  the 
tenant  in  taile  hath  issue  and  dies  ; 
now  the  issue  is  barred  to  demand 
the  tenements  by  writ  of  formedon 
during  the  life  of  tenant  for  life, 
because  of  the  eollaterall  warrantie 
descended  upon  the  issue  in  taile. 
But  after  the  decease  of  the  tenant 
for  life,  the  issue  shall  have  a  writ  of 
formedon  &c. 


V|ieSMI.7lf. 


HERE  it  appeareth,  that  a  warrantie  may  be  raised  by  aeon* 
firmation  which  transferreth  neither  estate  nor  right,  whereof 
suffident  hath  beene  said  befcnre. 


|^]31  S.S.1^ 


•7. 


ji  garrantie  pur  terme  de  v£r,  ^c**  [A]  This  proveth  that  a 
warrantie  may  be  be  limited,  and  that  a  man  may  warrant  lands 
as  well  fer  terme  of  life  or  in  taile,  as  in  fee.  (1) 

If  tenant  in  fee  simple  that  hath  a  warrantie  for  life,  either  by 
an  express  warrantie  or  by  dedi^  be  impleaded  and  Touch*  hee  shall 
recover  a  fee  simple  in  value»  albeit  his  warrantie  were  bntfir 
termeof  life,  because  the  warrantie  extended  inthat  case  to  the 

whflle 

•  Aom0  nst  in  I^.  sAd  Hf.  w  Bob.        t  Mt^dsiutin  L.  aadM.  ndrKoh. 
(1)  pec  Kotc  339.3 


Lib.  S. 


OfWarrantic. 


Sèct  73». 


whole  estate  of  the  feoffee  in  fee  simple  ;  (2)  but  in  the  case  that 
Littleton  here  putteth,  the  tenant  for  life  shall  recover  in  value  but    (s  Cio.  as.) 
an  estate  for  life,  because  the  warrantie  doth  extend  to  that  estate 
only. 


**  Un  briefe  deformedon^  t3*c."  Here  is  implyed,  that  a  colla- 
PflQ-  K  1  ^^"^^  warrantie  giveth  no  right,  but  shall  barre  only  for 
[_oo/*  D.J  iifç^  and  after  the  partiels  restored  to  his  action- 

It  is  also  to  bee  observed,  that  a  warrantie  may  descend  to  the 
heires  of  him  that  made  it  during  the  life  of  another. 


(F.N.  ll.ail.bb 
S17.  b.S19.eO 


Sect.  739. 


(»  Bep.UD^ 


ET  sur  ceojeo  aye  oye  un  reason^ 
que  eel  case  provera  un  auter 
cosey  seilieet^  si  un  home  lessa  ses 
terres  a  un  auUr,  a  aver  et  tener  a 
bq  et  a  ses  hares  pur  terme  d*auter 
vie  et  le  lessee  morust  vivant  celuy  a 
que  vie,  &c.  et  un  estrange  enter  en 
ia  terre  que  le  heire  le  lessee  luy  pott 
ewter^  f  0c.  pur  ceo  que  en  le  ease 
fhaehtàne  avantdit,  entant  que  home 
foit  obliger  luy  et  ses  heires  a  garran- 
tU  al  tenant  a  terme  de  vie  iantsole^ 
mmt,  duraiU  la  vie  le  tenant  a  ^ 
term  de  vie,  et  eel  garrantie  discen- 
di^  al  hdre  ceiuy  que  fist  le  garran- 
tk^  lequel  garrantie  n^est  pas  garran- 
tie  d^enheritaneey  mes  tarUsolement 
fur  terme  d* auter  vie:  per  mesme  le 
rewon  lou  tenements  sont  lessee  a  un 
kome,  a  aver  et  tener  a  luy  et  a  ses 
htms  pur  terme  d'auter  vie,  si  te  || 
lessee  morust  vivant  celuy  a  que  vie, 
son  heire  avera  les  tenements,  vivant 
aJtty  a  que  vie,  &e.  Car  ont  dit,  que 
^  home  grant  nn  annmtie  a  un  auter, 
a  aver  et  perceiver  a  luy  d;  a  ses 
^^àres  pur  terme  d'auter  vie,  si  le 
ff^SMitee  morusî,  &c.  911e  apres^  son 
"Mrt  son  heire  e^vera  tannuitie  du- 
rikkt  la  vie  celuy  a  que  vie,  &c. 
Qanre  de  istâ  materia. 


t  ^c,  not  in  L.  and  M.  nor  Roh. 
«  tenue  not  in  L.  and  M.  nor  Roh. 


AND  upon  this  I  have  heard  a 
reason,  that  this  case  will  prove 
another  case,  viz.  if  a  man  letteth  his 
lands  to  another,  to  have  and  to  hold 
to  him  and  to  his  heires  for  terme 
of  another^B  Ufe,  and  the  lessee  dieth 
living  cdny  a  tfue  vie,  &e.  and  a  stran- 
ger entreth  into  the  land  that  the 
heire  of  the  lessee  may  put  Lim  oat, 
&e*  because  io  the  ease  néxt  afore- 
said)  inasmuch  as  a  man  may  binde 
him  and  his  heires  to  warrantie  to 
tenant  for  life  only,  during  the  life 
of  the  tenant  for  life,  and  this  war- 
rantie  descendeth  to  the  hoira  of 
him  which  made  the  warrantie,  the 
which  warrantie  is  no  wan*antie  of 
inheritance,  but  only  tot  terme  of 
another's  life  :  by  the  same  reason 
wliere  lands  are  let  to  a  man,  to  have 
and  to  hold  to  him  and  his  heires 
for  terme  of  another's  life,  if  the 
lessee  die  living  celuy  a  que  vie,  his 
heires  shall  have  the  lands,  living 
cduy  a  que  vie,  &c.  For  they  have 
said,  that  if  aman  grant  an  annuitio 
to  another,  to  have  and  to  take  to 
him  and  his  heires  for  terme  of  an- 
other's life,  if  the  grantee  die,  &c. 
that  after  his  death  his  heire  shall 
have  the  annuitie  during  the  life  of 
celuy  a  que  vie,  &c.  ^uœre  de  istà 
materia. 

"  JEO 


II  lesëee^ter,'  L.  and  M.  and  Roh. 
$  9on  mart  not  in  L.  and  M.  nor  Boh. 


^0*.  U 


(2)  [See  Note  340.] 


Lib.  3.    Cap.  13.  Of  Warrantk.  Sect.  740. 

"  IFEO  ay  oye  un  rtaton/*    Here  our  student  istftnght  r«|y|  -| 
mj  after  the  example  cf  our  author,  to  observe  eTerir  L***^*  ^  J 
thing  that  is  worth  the  noting. 

Si  un  h9mtUêêa  terrcM  a  un  auier,  \^cP   This  case  is  with- 
M  t^s^iî  ***  question,  [y]  that  the  heire  of  the  lessee  shall  have  the  tend  to 

11  H.4.4S.  prevent  an  occupant.    And  so  it  is  (as  Litileton  here  saitfa)  in  case 

luliit  of  an  annuitic,  or  of  any  other  thing  that  lieth  in  grant,  whereof 

•  CL  so.       there  can  be  no  occupant.    And  of  this  somewhat  hath  beene  said 
«I  vlV'  in  the  Chapter  of  Uiscents.  (1) 

a  H-  t.ik. 

EMLBcfs.  l9E.3.tk.  AcwMMMb    S3  A«.  p.  17.    SH.S.33.  SSB.S.97.  liie8a«.SSr.  C^kMe«.b^ 


Sect  740. 

llkM^S  lou  tiel  lease  ou  grant  est  T)  l^T  where  saeh  lease  or  grant  is 
WW  A,  foil  a  un  home  et  a  ses  heires  JD  made  to  a  man  and  to  his  heim 
fur  terme  d^ans^  en  cesi  ease  Vhtire  for  terme  of  yeares,  in  this  ease  the 
U  lessee  on  le  grantee  n^avera  unques  heire  of  the  lessee  or  the  gnuitee 
après  la  mort  le  Ussee  ou  le  grantee  shall  not  after  the  death  of  the  les- 
ceo  que  est  issint  lessee  ou  grants  pur  see  or  the  grantee  hare  that  whieh 
ceo  que  est  chattel  real,  et  *  chateux  is  so  let  or  granted,  because  it  is  a 
realx  per  le  common  ley  viendra  al  ehattell  reaU,  and  chattels  reallstaj 
executors  del  grantee^  ou  del  lessecy  the  common  law  shall  oome  to  the 
et  ncmy  al  heire.  f  executors  of  the  grantee,  or  of  the 

lessee,  and  not  to  the  heire. 


HE.  9.  tic.  TTEHE  is  a  gcncrall  rule,  that  chattels  reals  aswell  as  chattels 

ii*Au.  ti.  X  J.  personals  shall  goe  to  the  executors  or  administrators  of  the 

M  ^  lessee,  and  not  to  his  heires.  For  as  estates  of  inheritance  or  freehold 

i  ii«p!^u.  M.)       descendible  shall  goe  to  the  heire,  so  chattels,  aswell  reall  as  per- 

sonall,  shall  goe  to  the  executors  or  administrators, 
[r]  34  K.  3.  M.  [r]  But  if  tlic  king's  tenant  by  knight's  service  in  cafiùe  be  seised 

f!n'b134.'^.  ^  manner,  whcrcunto  an  advowson  is  appendant,  and  the  church 

(Aiit.M.s«i.isi.)   become  void,  the  tenant  dieth,  his  heire  within  age,  the  king  shall 
present  to  the  church,  and  not  the  executor  or  administrator  :  but  if 
the  land  be  holden  of  a  common  person,  in  that  case  the  executor 
shall  present,  and  not  the  gardeine. 
[#]4o  E.3. 14.  If  a  bishop  hath  a  v^rd  fiillen  and  dieth,  the  king  shall  not 

have  the  ward  nor  the  successor,  but  the  executor  and  the  ward 
shall  be  assets  in  his  hands.    So  it  is  of  the  heriot,  releefe,  and  the 
CO^K-  ft*  B9,       like.    [0  But  if  a  church  become  void  in  the  life  of  a  bishop,  and  so 
^'  rcmaine  untill  after  his  decease,  the  king  shall  present  thereunto^ 

and  not  the  executor  or  administrator  ;  for  nothing  can  be  taken  for 
a  presentment,  and  therefore  it  is  no  assets. 


*  touti  added  L.  and  M.  and  Roh.  t  &c.  added  L.  and  M.  and  Boh. 


(1)  But  several  altérât  ions  have  been  made    since  sir  Edward  Coke's  time.  See  ant.  41.  b. 

in  the  law  of  occupancy,  by  statutes  passed    note  5. 


Lib.  3. 


Of  Warrantie, 


Sect.  741. 


Sect  741. 


JTEJIf ,  en  ascun  easts  il  pait  estre^ 
que  cornent  que  un  coUaterallgar- 
rantie  sait  fait  enfee^  &c.  uneore  tiel 
garrantie  poit  estre  defeat  et  animt* 
Sieame  tenant  en  taile  discontinue  U 
taile  enfeCj  et  le  discontinuee  est  dis- 
sdsie,  et  Ufrere  del  tenant  en  le  taile 
reiessa  per  son  fait  a  U  disseisor  tout 
son  droits  &c.  ovegarranty  en  fee,  et 
morust  sans  issue,  et  le  tenant  en  le 
taile  ad  issue  et  derie  ;  ore  Vissue  est 
ham  de  son  action  perforce  del  col- 
iateral  garrantie  discendue  sur  luy. 
Mes  si  après  ceo  le  discontinuee  enter 
sur  le  disseisor,  donquespoit  Vheire  en 
le  taile  aver  Men  son  action  de  forme- 
don,  &e.  pur  ceo  que  le  garrantie  est 
aniente  et  defeate,  car  quant  garran-^ 
tie  est  fait  a  un  home  sur  estate  que 
adonques  il  avait,  si  Vestafe  soit  de- 
feat, le  garrantie  est  defeat. 


ALSO,  in  some  eases  it  may  bee, 
that  albeit  a  collateral!  war- 
rantie  be  made  in  fee,  &c.  yet  such 
a  ^varrantie  may  be  defeated  and 
taken  away.  As  if  tenant  in  taile 
discontinue  the  taile  in  fee,  and  the 
discontinuee  is  disseised,  and  the 
brother  of  the  tenant  in  taile  re- 
leaseth  by  his  deed  to  the  disseisor 
all  his  rîjçht,  &c.  with  warrantie  in 
fee,  and  dieth  without  issue,  and  the 
tenant  in  taile  hath  issue  and  die  ; 
now  the  issue  is  barred  of  his  action 
by  force  of  the  coUaterall  warrant  ie 
descended  upon  him.  But  if  after- 
wards the  discontinuee  entreth  upon 
the  disseisor,  then  may  the  heire  in 
taile  have  well  his  action  of  forme- 
don,  &c.  because  the  warrantie  is 
taken  away  and  defeated,  for  when 
a  warrantie  is  made  to  a  man  upon 
an  estate  which  bee  then  had,  if  the 
estate  be  defeated,  the  warrantie  is 
defeated.  (1) 


**  MjlTmoruet  sam  iaauej  ^c."    Here  (as  before  in  this  Chapter 
JZé  hath  been  noted)  the  collaterall  warrantie  (loch  de!>ceiid  upon- 
the  issue  in  taile,  before  any  right  doth  descend  unto  him,  wherein 
this  diversitie  is  to  bee  observed.    Where  the  right  is  in  cfise  in  any 
rooo  U  1  ®^       ancestors  of  the  heire,  at  the  time  of  Uie  discent  of 
l^ooo.  D.J  ^jjç  collateral!  warrantie,  there  albeit  the  wurrantie  de- 
scend first,  and  after  the  right  doth  descend,  the  collaterriU  warrant 
tie  shall  b'mde,  as  here  in  tliis  case  of  our  author  expressely  appear- 
cth.    But  where  the  right  is  not  in  tstec  in  the  heire,  or  any  of  his 
ancestors,  at  the  time  of  the  fall  of  the  warrantic»  there  it  shall  not 
binde.  As  if  lord  and  tenant  be,  and  the  tenant  make  a  feoff- 

ment in  fee  with  warrantie,  and  after  the  feoffor  purchase  the  seignio- 
ria^  and  after  the  tenant  cesse,  the  lord  shall  have  a  cessavit  ;  for  a 
warrantie  doth  extend  to  rights  precedent,  and  never  to  any  right  that 
commenceth  after  the  warrantie  :  whereof  more  shall  be  said  in  this 
Section.  Also  a  warrantie  shall  never  barre  any  estate  tliat  is  in 
possession,  reversion  or  remamder,  that  is  not  devested,  displaced, 
or  turned  to  a  right  before,  or  at  tlie  time  of  the  fall  of  the  warrantie. 

[w]  If  a  lease  for  life  be  made  to  the  father,  the  remainder  to  his 
next  heire,  the  father  is  disseised  and  releaseth  with  warrantie  and 
dieth  ;  this  shall  barre  the  heire,  although  the  warrantie  doth  fall, 
and  the  remainder  commeth  in  esse  at  one  time. 

[y]  If  there  be  father  and  sonne,  and  the  sonne  hath  a  rcYit  ser- 
vice,  suit  to  a  mill,  rent  charge,  rent  secke,  common  of  pasture, 

or 

(1)  [See  Note  341.] 
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or  Other  profit  ajtfurender  out  of  the'land  of  the  father,  and  the  fa- 
ther maketh  a  feoffmeDt  in  fee  with  warrantie,  and  dieth»  this  shall 
not  barre  the  sonne  of  the  rent,  conmon,  or  other  profit  apprender, 
çtiamviê  clausula  sfiecialU  warrmfUiét  vel  acquietanciœ  in  carti9  tc- 
titntium  inMcratur^  quia  in  taU  eatu  transit  terra  cum  onere  :  and 
he  that  is  in  seisin  or  ponession  need  not  to  make  any  entrie  or 
claime  :  and  albeit  the  sonne  after  the  feoffment  with  warrantie, 
and  bef<MX  the  death  of  the  father,  had  beene  disseised,  and  so  be- 
ing out  of  possession,  the  warrantie  descended  upon  him,  yet  the 
varrantie  should  not  binde  him,  because  at  the  time  of  the  warrantie 
made  the  sonne  was  in  possession.  [*]  So  if  my  coUaterall  ancestor 
release  to  my  tenant  for  life,  this  shall  not  binde  my  réversion  or  re- 
mainder, because  that  the  reversion  or  remainder  continued  in  me. 
But  if  he  that  hath  a  rent,  common,  or  any  profit  out  of  the  land  in 
tule,  disseise  the  tenant  df  the  land,  and  maketh  a  feoffment  of  the 
land,  and  warrant  the  land  to  the  feoffee  and  his  heires  ;  {a}  regu- 
larly the  warrantie  doth  extend  to  all  things  issuing  out  of  the  land, 
that  is  to  say,  to  warrant  the  land  in  such  plight  and  manner,  as  it 
was  at  in  the  hand  of  the  feoffor,  at  the  time  of  the  feiiffment  with 
warrantie  ;  and  the  feoffee  shall  vouch,  as  of  lands  discharged  o£  the 
rent,  8cc.  at  the  time  of  the  feoffment  made. 

A  woitian  that  hath  a  rent  charge  in  fee  entermarrieth  with  the 
tenant  of  the  land,  an  estranger  relcaseth  to  the  tenant  of  the  land 
with  warrantie  ;  he  shall  not  take  advantage  of  this  warrantie  either 
by  voucher  or  Vfarrantia  carta  ;  for  the  wi^,  if  her  husband  die,  or 
the  heire  of  the  wife  living  the  hus!>and,  cannot  have  an  action  for 
the  rent  upon  a  title  before  the  warrantie  made;  for  if  the  r-opQ  «  "i 
heire  of  the  wife  bring  an  assise  of  tnor dances tcr^  this  ac-  L^"""  J 
tion  is  grounded  after  the  warrantie,  whereunto,  as  hath  beene  said, 
the  warrantie  shall  not  extend. 

So  it  is  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the  land 
upon  condition,  which  maketh  a  feoffementof  the  land  with  warran- 
tie, this  warrantie  cannot  extend  to  the  rent,  albeit  the  feoffement 
was  made  of  the  land  dii>charged  of  the  rent  ;  for  if  the  condition  be 
broken,  and  the  grantor  be  intituled  to  an  action,  this  must  of  neces- 
sitie  be  grounded  nfter  the  warrantie  made. 

But  in  the  case  aforesaid,  wlien  the  woman  grantee  of  the  rent 
marrieth  with  the  tenant,  and  the  tenant  maketh  a  feoffement  b  fee 
with  warrantie,  and  dieth,  in  a  cui  in  vitâ  brought  by  the  wife  (as 
by  law  she  may),  [6}  the  feoffee  shall  vouche  as  ol  lands  dischar^ 
at  the  time  of  the  wUrranty  made,  for  that  her  title  is  paramont  :  so 
if  tenant  in  taile  of  a  rent  charge  purchase  the  land,  and  make  a 
feoffement  with  warrantie,  if  the  issue  bring  ^formedon  of  thereat, 
the  tenant  shall  vouche  cauêâ  fuâ  êufira. 

[*]  But  some  doe  hold,  that  a  man  ^all  not  vouche,  &c  as  of 
land  discharged  of  a  rent  service. 

[c]  Also,  no  warrantie  doth  extend  unto  meere  and  naked  titles, 
as  by  force  of  a  condition  w^th  clause  of  re-entry,  exchange,  mort- 
maine,  consent  to  the  ravisher  and  the  like,  because  that  for  these 
no  action  doth  lye  ;  and  if  no  action  can  be  brought,  there  can  be 
neither  voucher,  writ  of  warrmntia  cart  it,  nor  rebutter,  and  they 
continue  in  such  plight  and  essence  as  they  were  by  their  originall 
creativ>n,  and  by  no  act  can  be  di^laced  or  devested  out  of  their 
originall  essence,  and  therefore  rannot  bé  bound  by  any  warrantie. 

And 


Ub«3. 


Of  Warrantic. 


Sect.  742. 


[d]  And  albeit  a  woman  may  have  a  writ  of  dower  to  recover 
her  dower,  yet  because  her  title  of  dower  cannot  be  devested  out 
of  the  originall  essence,  a  cdlaterall  warrantie  of  the  ancestor  of 
the  woman  shall  not  barre  her.  So  it  is  of  a  feofiement  cawâ  ma-' 
trimemi  pntlocuti. 

[r3  A.  warrantie  doth  not  extend  to  any  lease,  though  it  be  for 
many  thousand  yeares,  or  to  estates  of  tenant  by  statute  staple,  or 
merchant,  or  elegit^  or  any^  other  chattle,  but  only  to  freehold  or 
inheritances,  as  it  appeareth  in  all  LittletofCê  cases  which  he  put- 
tcth  in  this  Chapter.  And  this  is  the  reason,  that  m  all  actions 
which  lessee  for  yeares  may  have,  a  warrantie  cannot  be  pleaded 
in  barre,  as  in  an  action  of  trespasse,  or  upon  the  statute  of  5  /?.  3. 
and  the  like.  But  in  those  actions  when  the  freehold  or  inheri- 
tances doe  come  in  question,  there  the  warrantie  may  be  pleaded  : 
but  in  such  actions  which  none  but  a  tenant  of  the  freehold  can 
have,  as  upon  the  statute  of  8  H,  6.  assise,  or  the  like,  there  a  war- 
rantie may  be  pleaded  in  barre,  (l) 


SI  S.  4.  IS. 

(4  Rep.  VexnoD^ 


C0S1E.4. 

1H.7.1S.S% 
1111.7.19,10. 
S0H.7.8.b. 

14  H.  7.  sa. 

4SE.3.SS, 
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UH.7.0. 
Lib.10.ftl.07. 
(Ant  101.  360. 
Hob.  14.8t. 
%  Sauttd.  180.) 


"  Qumni  garrantie  est  fait  a  un  home  eur  eMtate^  que  adûnques  il 
**  avoir,  «  Ve state  boU  defeat ^  le  garrëntie  eat  defemt'*  Here  it  ap- 
peareth, that  although  a  coUaterall  warrantie  be  descended,  [y  ]  yet 
if  the  state  whereunto  the  warrantie  was  annexed  be  defeated,  albeit 
h  be  by  a  meere  stranger  (as  in  this  case  that  Littleton  here  puts 
by  the  discontinuee)  the  warrantie  is  defeated  ;  and  although  the 
discontmuance  remaine,  and  no  remitter  wrought  to  the  heire,  yet 
the  warrantie  is  defeated,  and  barre  removed,  so  as  the  issue  in 
taile  may  have  his  formedon^  and  recover  the  land.  Sublet o  finnci- 
faU  toUitur  a<fjunctum^(2) 


7,9* 
10  K.S. 
tit.  Continiiftl 
ClAiiiielO. 
0H.4.t. 
PtCom.lJt. 
(10  Rep.  M.) 


TjjÇfmsme  le  manner  estj  si  le  dis-' 
JPj  continuée  fait  feoffement  enfe^ 
reseroant  a  luy  un  certaine  rent,  et 
pir  defavU  depaifinent  unre^entry^ 
&e.€tm  coUateral  ^  garrantie  de 
aneeeter  eetfait  a  celuy feoffee  que  ad 
edateew  eondUionj&e.  etmorustsane 
ime,  cornent  que  eel  garrantie  dieeen* 
itroit  sur  Vissue  en  taile,  uncore  si 
Ofrts  le  rent  soit  adererCy  et  le  diseon- 
[389.  b  1  ^^^^^  entra  en  la  terre,  f 
^•^aAonques  avera  Vissue  en 
ta'Ie  sonrecovery  per  brief e  de  forme- 
don,  pur  ceo  que  le  collateral  garranty 
^  defeat.  Et  issint  si  asetm  tiel  coUa- 
^al garranty  soitpleder envers  Vissue 
^  le  taile.  en  son  action  de  fonnedon, 

tl 

^garrantie  de  ançeêter  eet  fnt-^amcetter 
wfc MO,  in  U  and  M.  and  Boh. 


742. 

IN  the  same  manner  it  is,  if  the 
diseontinuee  make  a  feofferaent 
in  fee,  reserving  to  him  a  certain 
rent,  and  for  default  of  payment  a 
re-entrie,  &e.  and  a  eollaterall  war- 
rantie of  the  ancestour  is  made  to  the 
feoffee  that  hath  the  estate  upon 
condition,  &e.  and  dieth  without 
issue,  albeit  that  this  warranty  ghall 
descend  upon  the  issue  in  tayle,  yet 
if  after  the  rent  be  behind,  and  the 
diseontinuee  enter  into  the  land, 
then  shall  the  issue  in  taile  have  his 
recovery  by  writ  of  formedon,  be* 
cause  Uie  coUaterall  warranty  is 
defeated.  And  so  if  any  such  col* 
laterall  warrrantie  be  pleaded  against 

the 

t&caddedL  and  M.  and  Boh. 


(1)  [See  Note  343.3 


(3)  [See  Note  343.3 
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il  poU  montrer  le  matter  come  est  the  issue  in  taile,  in  his  action  of 
mantiitj  cornent  U  garrantie  eat  jformolofi,  he  may  shew  the  matter  as 
defeat^  éfcdisrint  Upoii  Mm  main-  is  aforesaid,  how  the  warrantie  is 
Umer  son  aetUm^  |  &e.  defeated,  &e.  and  so  hee  may  well 

maintaine  his  action,  &e« 

(It  w  TJSRE  Littleton  putteth  another  case  upoD  the  same  g^ranod  and 
XX  reason,  viz,  where  the  state  whereunto  the  warrantie  is  an- 
nexed is  defeated,  there  the  warrantie  it  selfe  is  defeated  also,  which 
is  one  of  the  maximes  of  the  common  law. 

Sect.  743. 


JTEJH,  si  tenant  en  tailefait  tin 
feoffemtnt  a  son  uncte,  el  puts 
Vundtfait  unfeoffement  enfetoves- 
que  garrantie^  &c.  a  un  auto*,  et  puis 
itfeoffeeiel  unde  enfeoffa  areremaine 
Pttnetf  enfeej  et  puts  funek  enfeoffa 
un  estrange  en  fee  sans  garrantiej  et 
morust  sauns  issue^etle  tenant  entayle 
morust  si  issue  en  le  taile  voyle  porte 
son  breve  de  formedon  envers  Ves- 
trange  quefuU  le  darrdn  feoffee^  \  A 
eeo  per  Vuncky  Vissue  ne  serra  unque 
barre  per  le  garrantie  que  fuit  fait 
per  le  uncle  al  dit  primer  feoffee  de 
son  uncle,  pur  ceo  que  le  dit  garran- 
tie fuit  defeat  et  anienty  pur  ceo  que 
VuncU  a  luy  ||  reprtst  cy  grand  estate 
de  son  ^  primer  feoffee  a  que  le  gar- 
raniie^ptitfaitySiconu  mesme  lef coffee 
avoit  de  luy.  Et  la  cause  pur  que  le 
garrantie  est  anient  en  ceo  cos  est  ceo^ 
seiUcet^  que  si  le  garrantie  estoieroit 
en  sa  force^  donque  VuneU  garran- 
tera  a  luy  mesmcj  que  ne  poit  estre. 


ALSO,  if  tenant  in  tsàle  make  a 
feoffement  to  his  uncle,  and  af- 
ter the  uncle  make  a  feoffement  io 
fee  with  warranty,  &e.  to  another, 
and  after  the  feoffee  of  the  uncle 
doth  re-enfeoffe  againe  the  uncle  in 
fee,  and  after  the  uncle  enfeoffi^th  a 
strançer  in  fee  without  warrantie, 
and  dieth  without  issue,  and  the  te- 
nant in  tayle  dieth,  if  the  issue  in 
tayle  will  bring  his  writ  of  formedon 
against  the  sti*angerthat  was  the  last 
feoffee,  and  that  by  the  unele,tlie 
issue  shall  not  be  barred  by  the  war- 
ranty that  was  made  by  the  uncle  to 
the  first  feoffee  of  his  uncle,  for  that 
the  said  warrantie  was  defeated  and 
taken  away,  because  the  uncle  tooke 
backe  to  him  as  great  an  estate  from 
his  first  feoffee  to  whom  the  warran- 
tie was  made,  as  the  same  feoffee 
had  from  him.  And  the  cause  why 
the  wai*ranty  is  defeated  is  this,  riz. 
that  if  the  warrantie  should  stand  in 
his  force,  then  the  uncle  should 
warrant  to  himselfe,  which  cannot 
be. 


Tempt  B.1. 

M  B.  3.14. 
44  E.S.SI. 
SJ  E.3.4S.hi 


HERELittletonpvLtteth  another  case  wherea  warrantie  - 
may  be  defeated,  as  when  the  uncle  taketh  backe  asL*^^*  J 
large  an  estate  as  he  had  made,  the  warrantie  is  defeated,  because  he 
cannot  warrant  land  to  himselfe.  [g]  And  so  it  is  if  the  uncle  had 
made  the  warrantie  to  the  feoffee,  hb  heires  and  assignes,  and  taken 
backe  an  estate  in  fee,  and  after  infeoffed  another,  yet  the  warrantie 
is  defeated,  for  that  he  cannot  be  assignee  to  himselfe,  and  a  man 

shall 


4.  &c.  not  in  L.  and  M.  nor  Roh. 
^  &c.  added  L.  and  M.  and  Roh. 


I  reprùt-^prùt^  L.  and  M.  and  Boh. 
S  dit  added  mL.  and  M.andRoh. 
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shall  not  regularly  Toache  himselfe  as  assignee  of  a  fee  simple,  and 
the  law  will  not  suffer  things  inutile  and  unprofitable.  [A]  And  yet 
if  the  father  be  infeoffed  with  warrantie  to  him  and  his  heires,  the 
&ther  infeofieth  his  heire  apparant  in  fee  and  dieth,  he  (as  it  hath 
beene  said)  shall  vouch  himselfe,  and  the  heire  in  borow  English, 
by  reason  the  act  in  law  determined  the  warrantie  betweene  the 
&ther  and  the  sonne. 

[t]  But  if  a  man  maketh  a  feofficment  in  fee  with  warrantie  to  the 
feoffee,  his  heires^d  assignes,  and  the  feoffee  re-enfeofifeth  the  feoffor 
and  his  wife,  or  the  feoffor  and  any  other  stranger,  the  warrantie 
remaineth  still;  or  if  two  doe  make  a  feoffement  with  warrantie  to 
one  and  his  heires  and  assignes,  and  the  feoffee  re-enfeoffee  one  of  the 
feofibrs,  the  warrantie  doth  alsoremaine. 


96B.3.M. 
14  £.3. 
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TIMES  8i  le  feoffee  fesoit  estate  al 
wfJt  ,iincle  pur  terme  de  vie,  ou  en 
tcule,  savant  le  reversion,  &c.  ou  que 
^ffài  done  en  taile  al  uncle,  ou  un 
^  pur  terme  de  vie,  le  remainder 
ouster,&e.  encest  cas  legarrantie  n'est 
*  pas  tout  ousterment  anient,  mes  est 
mis  en  suspenee  durarU  Vestate  que 
VuneU  ad.  Car  après  ceo  que  Vuncle 
tst  mort  sans  issue,  f  &c.  donques  ce- 
lus  en  le  reversion,  ou  céluy  en  le  re- 
mainder, barreroit  Vissw  en  tayle  en 
9on  iriefe  de  formedon  per  le  colla- 
teralgarranty  en  tiel  cas,  &c.  Mes 
auterment  est  lou  Vuncle  avoit  auxy 
ground  estate  en  la  terre  de  le  feoffee, 
a  que  U  garrantie  fuit  fait,  corne  le 
Suffît  avoit  de  luy.   Causa  patet. 


BUT  if  the  feoffee  had  made  an 
estate  to  his  uncle  for  terme  of 
life,  or  in  taile,  saving  the  reversion, 
&e.  or  a  gift  in  tayle  to  the  uncle,  or 
a  lease  for  terme  of  life,  the  remain- 
der, over,  &e*  in  this  case  the  war« 
rantie  is  not  altogether  taken  away, 
but  is  put  in  suspence  during  the 
estate  that  the  uncle  hath.  For  after 
that,  that  the  uncle  is  dead  without 
issue,  &c«  then  he  in  the  reversion, 
or  he  in  the  remainder,  shall  barre 
ths  issue  in  taile  in  his  writ  ot forme- 
don  by  the  coUaterall  warranty  in 
such  case,  &c«  But  otherwise  it  is 
where  the  uncle  hath  as  great  estate 
in  the  land  of  the  feofiee  to  whom 
the  warrantie  was  made,  as  the 
feoffee  hath  himselfe.  Causa  patet. 


"  "jnUR  terme  de  vi>,  ou  en  toile Here  it  appeareth  [k]  that 
m    by  taking  a  [/]  lease  for  life,  or  a  gift  in  taile,  the  waiTantie 
is  suspended. 

A  man  infeoffeth  a  woman  with  warrantie,  they  intermarry  and 
are  impleaded,  upon  the  default  of  the  husband,  the  wife  is  received, 
she  shal  vouch  her  husband,  &c.  notwithstanding  the  warranty  was 
put  in  suspence.  [m^  And  so  on  the  other  side,  if  a  woman  infeoffe 
a  man  with  warrantie,  and  they  intermarry  and  are  impleaded,  the 
husband  shall  vooche  himselfe  and  his  wife  by  force  of  the  said 
warrantie. 

An 
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f^H^^  1.         ["]      infant  en  ventre  §a  mere  may  be  vouched  if  God  give 

OMd.  uS.  him  a  birth,  and  if  not,  such  a  one  heire  to  the  warrantie  ;  but  he 

Bi& Vts.  cannot  be  vouched  alone  without  the  heire  at  the  common  law,  for 

vwJ^asr  procès  shall  be  presently  awarded  against  him. 

IIB.  S.il)i&  u.  * 

h^^Ay^'   ,       "  Me%  tBt  mise  en  wfience."  [o]  Tenant  in  Uyle  maketh  a  feoAfe- 

4i&^s!^Uk^^  ment  in  fee  with  warrantie, and  disseiseth  the  discontinuee, and dyetà 

Dower.  seised,  leaving  assets  to  his  issue.   Some  hold  that  in  respect  of 

ii^ci^  this  suspended  warrantie  and  assets,  the  issue  in  taile  ^^if-Ann    K  1 

•tawivaue^  not  be  remitted,  but  that  the  discontinuee  shall  recoverL^^*  "'J 

Srawiw.  against  the  issue  in  taile,  and  he  take  advantage  of  his  warrantie,  if 
ti  E.S.  so.  a.  hath,  and  after  in  a  formedon  brought  by  the  issue,  the  di»- 

31  E.s.n.  continuée  shall  barre  him  in  respect  of  the  warrantie  and  assets;  and 

41  s.  3.%tk  aa.  80  every  man's  right  saved.  (1) 

44  R.9.ÎIW31. 

3J  E.  3.     4.  (3  Leon.  10.  Cro.  Cas.  1410 


Sect  745. 

/TEM^  «i  rtmele  après  tidfeofft^  A  L80,  if  the  uncle  after  snA 

mad  faiX  mtgwrraniit^  on  release  feoffment  made  with  warraatiey 

yati  per  luymegarranty^  sait  atiaint  or  a  release  made  by  him  with  war- 

ds  felony^  ou  tUlage  Ae  felong^  ttel  ranty,  be  attaint  of  felony,  or  out- 

eoUateral  garranlie  ne  barrera  fuy  lawedof  felony,  such  collateral!  war* 

we  greeoera  Vissue  en  le  taitej  pur  rantie  shall  not  bar  nor  grieye  the 

ceOjqueper  le  attainder  de  f  dome,  U  issue  in  the  taile,  for  this,  that  by 

sanhe  est  corrupt  enter  eux,  &e.  the  attainder  of  felony,  the  blond  is 

corrupted  betweene  them,  fce. 

fleet.  738. 7W.        •«  release  fait  fier  luy  ove  ^arrantie*'    Note  a  warrantie 

\^  grounded  upon  a  release.   Hereof  you  shall  reade  before  in 
this  Chapter. 

•  a.  1.  Voueher  «<  ^aii  attaint  de  felony^  ou  utlage^  «5'c."  Note,  according  to  LU- 
{lOviiCSor.a.}  tleton  here,  there  be  two  manner  of  attainders  :  the  one  is  after  ap- 
parance,  and  that  in  three  manners  ;  by  confession,  by  battel!*  or 
by  verdict  :  the  other  upon  procès  to  bee  outlawed,  which  is  an 
iuSffilîub.)  atuinder  in  law.  But  (as  hath  beene  said)  there  is  a  great  divei^ 
sitie,  as  to  the  forfeiture  of  land,  betweene  an  attainder  of  felony 
by  outlawry  upon  an  appeale,  and  upon  an  inditement  :  for  in  the 
case  of  an  appeale  the  defendant  shall  forfeit  no  lands,  but  such  as 
he  had  at  the  time  of  the  outlawrie  pronounced  ;  but  in  case  of  in- 
ditement, such  as  hee  had  at  the  dme  of  the  felony  committed. 
And  the  reason  of  this  diversitie  is  evident  ;  for  that  in  the  case  of 
appeale  there  is  no  time  alleaged  In  the  writ  when  the  felony  was 
done,  and  therefore  of  necessitie  it  must  relate  in  that  case  only  to 
the  judgement  of  the  outlawry:  but  in  the  case  of  inditement 
there  is  a  certain  time  alleaged,  and  therefore  in  that  case  it  shall 
relate  to  the  time  alleaged  in  the  inditement  when  the  felony  was 
committed.    But  in  the  case  of  the  inditement  there  is  also  a 

diversitie 

(I)  [See  Note  344.] 
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diversitie  to  be  observed  ;  [o]  for,  as  hath  beene  said,  it  shall  relate, 
to  the  time  alleag^ed  in  the  inditement  for  avoyding  of  estates, 
charges,  and  incumbrances,  made  by  the  felon  after  the  felony  com- 
mitted ;  but  for  the  meane  profits  of  the  land  it  shall  relate  only  to 
the  judgement,  aswell  in  this  case  of  outlawrie  as  in  other  cases. 
And  where  Littleton  saith,  {attaint  de  felony)  if  a  man  be  convict- 
ed of  felony  by  verdict,  and  delivered  to  the  ordinary  to  make  pur- 
gation, [fi]  hee  cannot  be  vouched,  for  that  the  time  of  his  purgation 
(if  any  should  be)  is  uncertaine,  and  the  demandant  cannot  be  de- 
layed upon  such  an  uncertaintie  ;  but  the  tenant  is  not  without  re- 
médie, for  hee  may  have  his  warrantia  carta. 


ItJ  33  £.  3. 
Forfiture  30. 
38  E.  3. 31. 
3  R.  4.  25. 
10  K.  4.  S. 
Pi.  Com.  488.  b. 


(>38E.3. 
Voucher  217. 
Vid.  M  £  3. 
29.  b.  bLuiiltt. 


'«  ÂttainS.**  Of  this  word  hath  beene  spoken  in  the  second  Booke 
in  the  Chapter  of  Villenage. 

Upon  severall  attainders  of  felonies,  there  lye  three  severall  writs 
of  escheate,  viz.  [*]  first,  when  he  hath  judgement  to  be  hanged  : 
secondly,  when  he  is  outlawed:  thirdly,  when  he  abjureth  the  realme. 

[7]  The  defendant  in  an  appeale  of  death  did  wage  battell,  and 
was  slaine  in  the  field,  yet  judgement  was  given  that  he  should  be 
hanged  ;  and  the  justices  said,  that  it  is  altogether  necessarie  that 
such  a  judgement  be  given,  for  otherwise  the  lord  could  not  have  a 
writ  of  escheate.  [r]  And  in  eire  it  hath  been  scene,  th  it  a  man 
hath  beene  attainted  after  his  death  by  presentment,  &c.  (2)  The 
difference  betweene  a  man  attainted  and  convicted  Ts,  that  a  man  is 
said  convict  before  hee  hath  judgement  ;  as  if  a  man  bee  convict  by 
confession,  verdict,  or  recreancie.  And  when  he  hath  his  judge- 
r^Ql      T  upon  the  verdict,  confession,  or  recreancie  ;  or  upon 

L*^^**  ^*  J  the  outlawrie,  or  abjuration,  then  is  he  said  to  be  att  lint. 
And  thus  is  the  law  taken  at  this  day,  notwithstanding  [«]  some  di- 
versitie of  opinions  in  our  bookes. 

If  a  felon  be  convicted  by  verdict,  confession,  or  recreancie,  he 
doth  forfeit  his  goods  and  chattels,  &c.  presently.  [/]  For  where  a 
reason  hath  been  yeelded  in  our  bookes,  that  the  praying  of  his 
clergie  was  a  refusall  of  the  judgement  of  the  law,  and  a  flight  in 
law,  and  for  that  cause  he  f(»rfeited  his  goods  and  chattels,  that 
doth  not  hold  ;  for  if  a  man  be  convict  of  pettie  treason,  or  murder, 
or  any  other  crime,  for  which  he  cannot  have  his  clergie,  yet  by 
the  verie  conviction  he  forfeiteth  his  goods  and  chattels  before 
attainder.  And  \u]  Stanford  (speaking  of  a  felon  convict  by  ver^ 
diet)  saith,  that  he  shall  forfeit  his  goods  which  he  had  at  the  time 
of  the  verdict  given,  which  is  the  conviction  in  that  case  ;  and  by 
the  statute  of  1  J?.  3.  ca^  3.  no  sheriffe,  bailiffe,  &c.  shall  seise  the 
goods  of  a  felon  before  hee  bee  convicted  of  the  felony  ;  whereby  it 
*ppeareth,  that  the  goods  may  be  seised  as  forfeit  after  conviction. 
And  the  [x']  old  statute  is  worthy  of  noting  :  Proviëum  eet  in 
curiâ  no%trâ  coram  justiciariia  nostriê  qudd  de  cetera  nuilua  homo 
tofitm  firo  morte  homims  vel  aliâfeloniâ pro  qua  debet  imfiriaona'-i, 
diaseiaigtur  de  terris  et  tenementia  vel  cat  allia  suis  quouaque  con-- 
Trictuhfuerit,  So  as  by  a  conviction  of  a  felon,  his  goods  and  chattels 
forfeited  ;  but  by  attainder,  that  is  by  judgement  given,  his  lands 
tenements  are  forfeited,  and  his  bloud  corrupted,  and  not  before, 
[y]  If  tlie  partie  upon  his  arraignment  refiise  to  answer  accord- 
'^Z  to  law,  or  say  nothing,  he  shall  not  be  adjudged  to  be  hanged, 
but  £ar  his  contempt^  to  peine  fort  et  dure^  which  worketh  no  attain- 

4cr 

(3)  [Sec  Note  345.] 
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(S  Vbtp,  10.  b.) 


der  for  the  felony,  nor  forfeiture  of  his  lands,  or  corruption  of  blond. 
But  in  case  of  high-treason,  if  the  partie  refuse  to  answer  according 
to  law,  or  say  nothing,  hce  shall  have  such  judgement  by  attainder, 
as  if  he  had  becne  convicted  by  verdict  or  confession,  (l) 
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W.  1.  ft.  15. 
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SO  E.  3.  cap.  4. 
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"  Felony:*     [*]  Rx  vi  termini  significat  quodlibtt  capitaU 
crimen  JtUco  animo  perfietraium^  in  which  sense  murder  is  said  to 
be  done  per  fflfjuiumy  and  is  so  appropriated  by  law,  Rsfelonicè  can- 
not be  expressed  by  any  other  word,    [a']  And  in  antient  times  thia 
word  (J'eJonict)  was  of  so  large  an  extent  as  it  included  high-trea- 
son ;  and  therefore  in  our  antient  bookes,  by  the  pardon  of  all  felo- 
nies, high-treason,  or  counterfeiting  of  the  great  seale,  and  of  the 
king's  coine,  &c.  was  pardoned.   [A]  But  afterwards  it  was  resolved, 
that  in  the  king's  pardon  or  charter,  this  word  (félonie)  should  only 
extend  to  common  felonies,  and  that  high-treason  should  not  be  com- 
prehended under  the  same,  and  therefore  ought  to  be  specially 
named.    And  yet  that  a  pardon  of  all  felonies  should  extend  to  pe- 
tite treason  ;  wherefore  by  the  law  at  this  day  under  the  wcrd 
(felony)  in  commissions,  &c.  is  included  petite  treason,  murder,  ho- 
micide, burning  of  hcuses,  burglarie,  robberie,  rape,  &c.  chance- 
medly,  se  dt/endendo,  and  petite  larceny,    [c]  For  such  of  these 
crimes  for  which  any  shall  have  this  judgement,  to  be  hanged  by  the 
necke  till  he  be  dead,  he  shall  forfeit  all  his  lands  in  fee  simple,  and 
his  goods  and  chattels  :  for  felony  by  chance-medly,  or  se  defcndendot 
«r  petite  larceny,  he  shall  forfeit  his  goods  and  chattels,  and  no 
lands  of  any  estate  of  freehold  or  inheritance.    And  all  felonies  pu- 
nishable according  to  the  course  of  the  common  law,  are  either  by 
tlie  common  law,  or  by  statute.    There  is  also  a  felony  punishable 
by  the  civill  law,  because  it  is  done  upon  the  high  sea,  as  pyracie, 
robberie,  or  murder,  whereof  the  common  law  did  take  no  nodce, 
because  it  could  not  be  tried  by  twelve  men.  If  this  pyracie  be  tried 
before  the  lord  admirall  in  the  court  of  tlie  admiraltie,  according  to 
the  ci\ill  law,  and  the  delinquent  there  attainted,  yet  shall  it  worke 
no  corruption  of  bloud,  nor  forfeiture  of  his  lands  ;  otlierwise  it  is  if 
he  be  attainted  before  commissioners  by  force  of  the  statute  of 
[rf]  28  H,  8.    By  the  expresse  purview  of  that  statute,  about  the 
end  of  the  reigne  of  queene  Elizabeth^  certaine  English  pyrats, 
that  had  robbed  on  the  sea  merchants  of  Venice^  in  amitie  with  the 
queene,  being  not  knowen,  obtained  a  coronation  pardon,  wherd)y 
amongst  other  things,  the  king  pardoned  them  all  felonies.  It 
was  [r^  resolved  by  all  the  judges  of  England  upon  conference  and 
advisement,  that  this  did  not  pardon  the  pyracie  ;  for  seeing  it  was 
no  félonie  whereof  the  common  law  tooke  conusance,  and  the  statute 
a[  28  ff,  S.  did  not  alter  the  offence,  but  ordaine  a  trial!  and  inflict 
punishment,  therefore  it  ought  to  be  pard(»ied  specially,  or  by  words 
which  tant  amount,  and  not  by  the  generall  name  of  felony  ;  and 
according  to  this  resolution  the  delinquents  were  attainted  and 
executed  • 

Pyi-ata  commeth  of  the  word  *«c**^w>which  signifleth  a  rove 
sea.  Attainder  of  herisie  or  firétmunire  worketh  no  corrupti< 
bloud,  nor  heresie,  forfeiture  of  lands  ;  but  in  case  of  firamui 
forfeiture  of  lands  in  fee  simple,  but  not  of  lands  in  taile,  as  forix 
hath  been  said.  (2)  [/]  By  some  statutes  it  is  said,  surforfr< 
de  corfis  et  de  avoire^  or  sub  forisfactura  omnium  çute  infiotc 
sua  obtinet^  or  to  be  at  the  lung's  will,  body,  lands,  and  g^ 


i 


(1)  On  the  p^nefirte  et  dure,  see  Mr.  juitice  Blackstone*8  Commentaries.  toL^. 

(2)  CSee  Note  346.] 
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and  the  like,  these  aré  not  extended  to  the  losse  of  life  or  member, 
but  to  imprisonment,  lands  and  goods.  [^']  But  if  an  act  of  par- 
liament saith,  Eeit  judgement  de  vie  et  member^  or  aubeat  judicium 
ifitit  vel  tnembrorum^  m  that  case  judgement  of  death  shall  be  given, 
K  1  félonie,  viz.  that  he  be  hanged  by  the  uecke 

1,391.    D.J  dead,  and  consequently  his  blond  is  corrupted 

(as  our  author  here  saith,)  and  shall  forfeit  as  in  case  of  félonie. 

gB.4.M.  (llR«p.8.  23IL8.   t5li.B.  48  H.O.  by  18  i^Z^  85£d.3.)  (11  Rep.  391.  4 
XBS.   Show.  353.; 

[A]  There  is  also  a  court  of  the  constable  and  marshall,  who  have 
c^onusance  of  contracts  of  deeds  of  armes,  and  of  warre  out  of  the 
realme,  and  also  of  things  touching  warre  within  the  realrae,  which 
may  not  be  determined  or  discussed  by  the  common  law,  and  also  all 
appeales  of  offences  done  out  of  the  realme,  and  they  proceed  accord- 
ing to  the  civil  law  :  but  these-  things  more  properly  pertaine  to 
another  kind  of  treatise,  and  therefore  I  shall  speake  no  more  thereof 
in  this  place,  but  only  for  the  satisfaction  of  the  studious  reader,  to 
quote  some  authorities  of  law  touching  the  jurisdiction  of  that  court, 
that  hee  may  have  some  taste  thereof. 

In  the  same  manner  it  is,  if  a  man  be  attainted  of  high-treason, 
the  warrantie  is  also  defeated. 

•«  Le  sanke  eêt  corrufit  enter  eux,  tJfc'*  [*]  Aptly  is  a  man  said 
to  be  attainted,  attinctua^  for  that  by  his  attainder  of  treason  or 
félonie  his  bloud  is  so  stained  and  corrupted,  as,  iirst,  his  children 
cannot  be  heires  to  him,  nor  to  any  other  ancestor,  and  therefore 
the  warrantie  cannot  binde  ;  for  thereby  heires  only  are  to  be 
bcmnd. 

Secondly,  if  he  were  noble  or  gentle  before,  he  and  all  his  children 
and  posteritie  are  by  this  attainder  made  base  and  ignot)le,  in  respect 
of  any  nobilitie  or  gentric  which  they  had  by  their  birth. 

Thirdly,  this  corruption  of  bloud  is  so  high,  that  regularly  it 
cannot  be  absolutely  salved  but  by  authoritie  of  parliament  :  all 
which  is  implyed  in  the  same  (6cc.).  (1) 

no.  8.  Hgrtimer't  cate.  Rot.  Pari.  28  £.  S.  nu.  13.  k  Countee  Ue  Arunders  caie.  [*]  StanT. 
)».  S7  &  3.  77.   13  U.  4.  8.  Vid.  Lit.  Hb.  1*  in  the  Chap,  of  Dower.  (3  In»(.  240.) 
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3  R.  3.  Coron.  153. 
Brooke  tit.  Covon. 
903. 
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Sect.  746. 


/'TEMy  8Î  tenant  en  taile  soit  die- 
geme^  et  puis  fait  release  aï  disseisor 
cnoe  garrantie  enfee^  et  puis  le  tenant 
en  taile  est  attaint^  ou  utlage  defe- 
hmy^  et  ad  issue  et  morust  ;  en  cest  case 
tissue  en  tailepoit  entersurledissdsor. 

Et 

(1)  The  policy  and  justice  of  our  laws  of 
fbcftiture  in  this  respect  are  most  ably  dis« 


ALf^O,  if  tenant  in  taile  bee  dis- 
seised^  and  after  make  a  releufic 
to  the  disseisor  with  warrantie  in  fee, 
and  after  the  tenant  in  taile  is  at- 
taint, or  outlawed  of  felony,  and  hath 
issue  and  dietU^;  in  this  ease  the 

issue 

cussed  in  Mr.  Yorke's  celebrated  Considéra* 
tioiu  on  the  Law  of  Forfeiture. 


Lib.  3,    Cap.  13. 


Of  Warrantie. 


Sect.  747. 


Et  la  cause  est  pur  ceo^  que  *  rim 
fait  discontinuance  encestcaseforsque 
le  2;(n'raniie^  et  ^arrantie  ne  poit  dis- 
cender  al  issue  en  taile^  pur  ceo^  que 
le  sunke  esl  corrupt  perenter  celuy  que 
Jist  legarranlie  et  issue  en  taile. 


issue  in  taile  may  enter  upon  the 
disseisor.  And  the  cause  is  for  this, 
that  nothing  maketh  diseontinoanee 
in  this  eàse  but  the  warrantie,  and 
warrantie  may  not  deseend  to  the 
issue  in  taile,  for  this,  that  the  blond 
is  eorrui>t  between  him  that  made 
the  warrantie  and  the  issue  in  taile. 


Sect.  747. 


f^AR  U  warranty  touts  foits  de- 
fj  murt  a  le  common  et  la  am- 
nion ley  est^  f  ore  quant  home  est 
attaint  ou  ullage  de  félonie^  quel  ut- 
lagarie  est  un  attainder  en  letj^  que  le 
sanke  perenter  lay  et  son Jits^  et  touts 
outers  queux  serra  dits  ses  hvires^  est 
corrupt  J  issint  que  |  riais  per  discent 
poit  discender  a  ascun  que  poit  estre 
dit  son  lieire  per  le  common  ley.  Et 
la  feme  de  liel  home  que  issint  est 
attaint  de  félonie^  ne  serra  jammes 
endow  de  les  tetumentssa  baron  issint 
attaint.  Et  la  cause  est^  pur  ceo  que 
homes  pluis  eschuerent  défaire  ascuns 
felonies.  ^  J^Ies  Vissue  en  tayle  quant 
a  les  taiements  t ailes  n^est  pas  en  tid 
cas  §  barre^  pur  ceo  que  ||  est  enlierite 
perforée  de  le  statute^  et  nemy  per  le 
course  de  common  ley  :  et  pur  ceo  tiel 
attainder  de  son  pier  ou  de  son  ances- 
tor  en  le  tayle  ne  luy  ouster  de  son 
droit  perforce  de  le  taile,  &c. 


FOR  the  warrantie aiwayes abid- 
eth  at  the  common  law,  and  tlie 
common  law  is  such,  that  when  a 
man  is  attaint  or  outlawed  of  felony, 
which  outlawrie  is  an  attainder  in 
law,  that  the  bloud  betweene  him 
and  his  sonne,  and  all  others  wliieh 
shall  bee  said  his  heires,  is  eormpt, 
so  that  nothing  by  discent  may  de- 
scend to  any  that  may  bee  said  his 
heire  by  the  common  law.  And  the 
wife  of  such  a  man  that  is  so  attaint, 
shal  never  be  endowed  of  the  tene- 
ments of  her  husband  so  attainted. 
And  the  cause  is,  for  that  men  Bboidd 
more  eschew  to  commit  felonies. 
But  the  issue  in  taile  as  to  the  tene- 
ments tailed  is  not  in  such  ease  bar- 
red, because  lice  is  inheritable  by 
force  of  the  statute,  and  not  by  the 
course  of  the  common  law  :  and 
therefore  such  attainder  of  his  fa- 
ther or  of  his  ancestour  in  the  taQe, 
shall  not  put  him  out  of  his  right 
by  force  of  the  taile,  &c. 


f>k(W(l.  S52.  a. 


TT  £  hêue  en  taile  fioit  enter**  And  the  reason  is,  for  that  by  the 
jLrf  attainder  of  the  father,  it  is  now  in  judgement  <rf  law  but  a 
release  without  warrantie  ;  for  albeit  the  warrantie  at  the  time  of 
the  release  was  effectuall,  yet  it  worketh  no  discontinuance  unlesae 
it  desccndeth  upon  the  issue  in  taile  ;  so  as  if  it  be  defeated*  extiact» 
oi'  determined  in  the  life  of  the  tenant  in  taile,  then  no  disconti- 
puance  is  wrought  :  and  so  it  is  if  tenant  in  taile  hath  issue,  and  re- 
leaseth  to  the  disseisor  with  warrantie,  and  after  is  attainted  of  fé- 
lonie, and  after  obtaineth  his  pardon  and  dieth,  the  issue  in  taile 

may 


•  n»// added  L.  and  M.  and  Roh. 
t  tiel  addi-d  L.  and  M.  and  Koh. 
4.7iM//added  L.  and  M.  and  Koh. 
1 4^«.  add«d  L.  and  M.  and  Roh* 


$  barre  not  in  L.  and  M.  nor  Rob. 
il  il  added  L.  and  M.  and  Koh. 
1i  ^c.  add«d  L.  and  M.  and  Koh. 
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may  enter  ;  [*]  for  the  pardon  doth  not  restore  the  blond  as  to  the 
warrantie,  nor  maketh  the  issue  in  that  case  inheritable  to  the  war- 
rantie.  But  if  the  issue  in  taile  in  that  case  had  been  attainted  of 
félonie  in  the  life  of  his  father,  and  obtained  his  charter  of  pardon, 
r^^oo       T  father  had  died,  the  issue  cannot  enter  into 

L*^^^*  ^  J  the  land  in  respect  of  the  corruption  of  the  bloud  upon  the 
attainder  of  himseife.  [A]  And  it  is  a  generall  rule,  that  having  re- 
spect to  all  those  whose  bloud  was  corrupted  at  the  time  of  the  attain- 
der, the  pardon  doth  not  remove  the  corruption  of  bloud  neither  up- 
ward nor  downward.  As  if  there  be  grandfather,  father,  and  sonne, 
and  the  grandfather  and  father  have  divers  other  sonnes,  if  the  father 
bee  attainted  of  félonie  and  pardoned,  yet  doth  the  bloud  remaine  cor- 
rupted not  onely  above  him  and  about  him,  but  also  to  all  his  chil- 
dren borne  at  the  time  of  his  attainder.  But  in  the  case  of  Littleton^ 
if  tenant  in  taile  at  the  time  of  his  attainder  had  no  issue,  and  after 
the  obtaining  of  his  pardon  had  issue,  that  issue  should  have  beene 
bound  by  the  warrantie  ;  for  by  the  pardon  he  was  as  a  new  crea- 
ture, tanquam  Jiliu%  temt^  whose  bloud  upwards  remaine  corrupted; 
but  for  the  issue  had  after  the  pardon,  hee  is  inheritable  to  his 
father  ;  and  if  his  father  had  issue  before  the  pardon,  and  hath  issue 
also  after  and  dieth,  nothing  can  descend  to  the  youngest,  for  that 
the  eldest  is  living  and  disabled.  But  if  the  eldest  sonne  had  died 
in  the  life  of  the  father  without  issue,  then  the  youngest  should 
inherit. 
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"  Le  garrantic  demurt  al  common  ley*'  The  coUaterall  warrantie 
is  not  restrained  by  the  statute  of  donis  conditionalibus^  but  a  lineall 
warrantie  is  restrained  by  the  statute,  unlesse  there  be  assets  ;  as  for- 
merly at  large  hath  beene  said. 


^  Sect.  7U,  718. 


"  Et  la  feme  de  tiel  home  que  iaaint  est  attaint^  {5*c.  ne  serra  jam- 
•*  mes  endovf^  €^c."  It  is  to  be  observed,  that  the  judgement  against 
a  man  for  félonie  is,  that  he  be  hanged  by  the  neck  untill  he  be 
foQo    U  1  imfilicativèy  (as  hath  beene  said)  he  is  punished 

LOl^^.      J  f;„t  in  j^jg  ^jfç^  ^^^^  gjjç  gj^^jj       l^ç^  dower.  Seco  d'y,  in 

his  children,  that  they  shall  become  base  and  ignoble;  as  hath  beene 
said.  Thirdly,  that  he  shall  lose  his  posteritie,  for  his  bloud  is  stained 
and  corrupted,  that  they  cannot  inherit  unto  him  or  any  other  an- 
cestor. Fourthly,  that  he  shall  forfeit  all  his  lands  and  tenements 
which  he  hath  in  fee,  and  which  he  hath  in  taile,  for  terme  of  his  life. 
And  fifthly,  all  his  goods  and  chattels.  And  thus  severe  it  was  at 
the  common  law  ;  and  the  reason  hereof  was,  that  men  should  fcare 
to  commit  félonie  :  Ut  figna  ad  fiaucos^  metus  ad  omnes  fierveniat. 
And  it  is  truly  said,  Et  si  meliores  sunt  quos  duett  amor,  tamen  filurea 
sunt  quos  corrigit  timor.  And  so  it  is  àfortiori  in  case  of  high  trea-  ' 
son.  But  some  acts  of  parliament  have  altered  the  common  law  in 
some  of  these  points  :  first,  by  the  statute  of  donis  condittonaHbus^ 
lands  inuiled  were  not  forfeited  neither  for  félonie  nor  for  treason, 
but  for  the  life  of  tenant  in  taile.  This  act  was  made  by  king  Ed- 
ward the  first,  who  (as  our  bookes  [«]  speake)  was  the  most  sage  king 
that  ever  was  :  [^]  and  the  cause  wherefore  this  statute  was  made, 
was  to  preserve  the  inheritance  in  the  bloud  of  them  to  whom  the 
gift  was  made,  notwithstanding  any  attainder  of  félonie  or  treason. 
And  this  act  in  historié  is  called  gendlitium  municifiale  ;  for  that  by 
this  act  the  families  of  many  noblemen  and  gentlemen  were  con- 
tinued and  preserved  to  their  posterities.   And  this  law  continued 

in 
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in  force  from  tne  thirteenth  yeare  of  king  Edvmrd  the  First,  notiB 
the  IQ  twentie>sixth  yeare  of  king  Henrie  the  Eighth,  when  by  act 
of  parliament  estates  in  taile  are  forfeited  by  attainder  of  higli- 
treason.  But  as  to  felonies  (whereof  our  author  here  speaketh)  the 
statute  of  donis  -conditionalibus  doth  yet  remain  in  force,  so  as  for 
attainder  of  félonie,  lands  or  tenements  entailed  and  not  forfeited, 
but  only  (as  hath  beene  said)  during  Uie  life  of  tenant  in  taile,  bat 
the  inheritance  is  preserved  to  the  is&ues. 

[m]  The  wife  of  a  man  attainted  of  high  treason  or  petit  treasoo 
shall  not  be  received  to  demand  dower,  unlesse  it  be  in  certaine 
cabes  specially  provided  for.  But  the  wife  of  a  person  attainted  o£ 
misprision  6f  treason,  murther,  or  félonie,  is  dowable  nncc  our  anthor 
wrote,  [n]  by  the  statute  in  that  case  made  and  provided,  which  b 
more  favourable  to  the  woman  than  the  common  law  was. 

[o]  If  a  seigniorie  be  granted  with  warrantie,  and  the  tenancie 
escheat,  the  seigniorie  whereunto  the  warrantie  was  annexed  is 
extinct,  and  consequently  the  w  tn^antie  defeated,  and  it  shall  not 
extend  to  the  !and  ;  et  nie  in  simi/iàuê. 

If  a  collateral!  ancestor  release  with  wan*antie,  and  enter  into  re- 
ligion, now  the  warrantie  doth  binde  ;  but  if  after  he  be  deraigned* 
now  it  is  defeated. 


ttee  in  the  Chapter  of  ViUemse,  SeM.  SOO. 


Sect.  748. 


J^TEM^  si  tenant  en  le  lath  en- 
feoffa  son  uncle^  le  quel  enfeqjg^a  un 
outer  en/ice  ovegarraniiey0c»  st  après 
le  feojffie  per  son  fait  relessa  a  son 
uncle  touts  manners  de  garranties^  ou 
touts  manners  de  covenants  reals^  ou 
touts  manners  de  demandes^  per  tiel 
release  le  garraniie  est  extinct*  Et 
si  It  garrantie  en  eel  ease  soil  pleade 
envers  le  hdre  en  taile^  que  porta  son 
brirfe  de  formcdon,  pur  barrer  le 
hdre  de  son  action^  si  Vluire  aroit  *  le 
dit  releas  et  ceo  pledast^  il  defetera  le 
plee  en  frarre,  &c.  Et  muUs  auters 
cases  et  matters  y  sont^  per  qvtux 
home  poU  def  eater  garrantie^  &c. 


ALSO,  if  tenant  in  taile  infeofl 
his  uncle,  >vhich  infeofies  an 
other  in  fee  with  wari-anlie,  if  aftei 
the  feoffee  by  his  deed  release  to  hi| 
unele  ail  manner  of  n  arrantie, 
all  manner  of  covenants  reallg,  ors 
manner  of  demands,  by  such  relea 
the  warrant ie  is  extinct.    And  if  1 
warrantic  in  this  case  bee  plead 
against  the  heire  in  taile  that  bring 
eth  his  writ  of  formedon^  to  bar 
the  heire  of  his  action,  if  the  heii 
have  and  plead  the  said  release,  < 
he  shall  defeat  the  plee  in  barre,  tue.  I 
And  many  other  cases  and  matters 
there  be,  whereby  a  man  may  defeat 
a  warrantie,  &c. 


amp.  lis.  b.) 


U3,  164. 

46R.3.S. 
45  E.  3.  S3. 


ilTTLETOJ^  having  spoken  in  what  cases  warranties  may  bee 
defeated  and  extinguished  by  matter  in  law,  now  he  sheweth 
how  a  warrantic  raay  be  discharged  or  defeated  by  a  matter  in 
deed  :  and  hereupon  he  putteth  an  example  of  a  release  in  three 
severall  manners. 

First,  by  a  release  of  all  warranties. 
Secondly,  by  a  release  of  all  covenants  rcaU. 

And 


Tid.lelbreia<beebsptcrofBekuef.  Sect.  Mi. 


l8  dit  râleoê  et  ceo  pîedaàt^ct  pledast  le  dit  reléat,  Ift.  in  L*  Utà  M. 


Lib.  3. 


QFWarrantie. 


Sect.  748. 


And  thirdly,  by  a  release  of  all  demands.  (Ant.»i.b.) 
[y]  If  a  man  make  a  gift  in  taile  with  warrantie,  this  warrantee    mm  AM.pl, 2. 
is  also  intailed,  and  therefore  a  release  made  by  tenant  in  taile  of   J^J  ïal^bl"** 
the  warrantie,  shall  not  barre  the  issue,  no  more  than  his  release  rPiowd.s.ïh 
shall  bar  the  issue  to  bring  an  attaint  upon  a  false  verdict,  or  a  writ    ÎSSi^S.^JJ*^,  ^ 
raQn      -1  of  error  upon  an  erroneous  judgement  given  against  the  cKeF-T.) 
'  L*^^*^*  ^  J  father,  nor  his  gift  can  barre  the  issue  of  the  deed  that 
create  the  estate  taile,  nor  of  any  other  deed  necessary  for  defence 
of  the  title. 

I. 

J ftrea  le  feoffee  relessa.^^  Littleton  here  putteth  his  pase  where  («»ep«7»-) 
one  is  bound  to  warrant  :  put  the  case  [r]  then  that  two  make  a  [j^a^pfii^*^ 
feoffement  m  fee,  and  warrant  the  land  to  the  feoffee  and  his  helres, 
and  the  feoffee  release  to  one  of  the  feoffors  the  warrantie,  yet  he 
shall  vouche  the  other  for  the  moytie.  And  so  it  is  if  one  infeoffe 
{  two  with  warrantie,  and  the  one  release  the  warrantie,  yet  the 
other  shall  vouch  for  his  moytie. 

Si  le  heire  arvoit  le  dit  release^  £5*^"    Here  it  appeareth,  that 
the  release  being  made  to  the  uncle  being  his  ancestor,  the  deed  doth 
after  the  decease  of  the  uncle  belong  to  him,  and  therefore  he  can- 
^    not  plead  it,  unlesse  he  sheweth  it  forth. 

*•  Et  multB  outers  cases  et  matters  y  sont,  fier  gueux  home  fioet    (Yaagli.  387.) 
def eater garrantie^lsfc*^    As  namely  by  a  defeasance,  as  other    SJ'iJ; gj^jj^, 
things  executorie  may.    Also  a  warrantie  may  lose  his  force  by  tak-  ingî*«Me."^ 
ing  benefit  of  the  same.    In  a  firmed  fie  the  tenant  voucheth,  and  at 
the  sequatur  sub  suo  fiericulo,  the  tenant  and  the  vouchee  make 
default,  whereupon  the  demandant  hath  judgement  against  the  te- 
nant.   And  afterwards  the  demandant  brings  a  scire  facias  against 
the  tenant  to  have  execution  ;  in  this  case  the  tenant  may  have  a 
warrantia  carta.    And  if  in  that  case  a  stranger  had  brought  a  firét- 
ci  fie  against  the  tenant,  hee  might  have  vouched  againe,  for  by  the 
judgement  given  against  the  tenant,  the  warranty  lost  not  his  force  ;  (Hobi»r.) 
but  if  the  tenant  had  judgement  to  recover  in  value,  against  the 
vouchee,  hee  should  never  vouche  againe  by  reason  of  that  warran- 
tie» because  hee  had  taken  advantage  of  the  warrantie.    And  it  is 
to  be  observed,  that  upon  the  procès  of  summoneas  ad  warranti- 
zandum,  if  the  sherife  return e  the  vouchee  summoned,  and  he  make 
default,  the  tenant  shall  have  a  cafiias  ad  valentiam  ;  but  if  he  re- 
tume  that  the  vouchee  had  nothing,  then  after  the  sicut  alias  et 
filures  a  sequatur  sub  suo  fiericulo  shall  issue  ;  and  there  if  the 
vouchee  make  default,  the  tenant  shall  not  have  judgement  to  reco- 
ver in  value,  for  he  was  never  summoned  ;  and  it  appeaieth  of  re- 
cord that  he  hath  nothing,  but  in  the  cafiias  ad  valentiam  it  appear- 
eth that  he  had  assets,  and  he  had  beene  summoned  before  :  but  in 
Some  speciall  cases  there  shall  be  two  recoveries  in  value  upon  one 
rantie.    As  if  a  disseisor  give  lands  to  the  husband  and  wife, 
to  the  heires  of  the  husband,  the  husband  alieneth  in  fee  with 
rantie  and  dieth,  the  wife  bringeth  a  cui  in  vitâ,  the  tenant 
ihe  and  recovereth  in  value,  if  after  the  death  of  the  wife  the 
îisee  bring  a  firacifie  against  the  alienee,  he  shall  vouch  and 
ver  in  value  againe. 

]  So  it  is  where  the  wife  bringeth  a  writ  of  dower  against  the  Çjjï^'^* 
..ee,  he  shall  recover  in  value,  and  after  her  death  he  shall  re- 
*i*  in  value  againe,  upon  the  same  warrantie. 

In 


Lib.  3.    Cap.  13.  Of  Warrantic,  Sect.  749. 


(Bob.  St.)  In  the  same  manner  it  is  if  a  man  be  seised  of  a  rent  by  a  de£ea- 

sible  title,  and  releaseth  to  the  tenant  of  the  land  all  his  right  in  ^e 
land,  and  warranteth  the  land  to  him  and  his  heires,  if  he  be  im- 
pleaded for  the  rent,  he  shall  voach  and  recover  in  value  for  the 
rent  ;  and  if  after  he  be  impleaded  for  the  land,  he  shall  vouche 
and  recover  in  value  againe  for  the  land  :  but  in  these  and  the  like 
cases,  the  reason  is  in  respect  of  the  several!  estates  recovered,  but 
for  one  and  the  same  estate  he  shall  never  recover  but  once  in  value  ; 

(Ant.  867.  h.)  and  though  the  land  recovered  in  value  be  evicted,  yet  shall  he  ne- 
ver take  benefit  of  that  warrantie  after.    And  as  warranties  may 

MAifc  tî"^'        ^  defeated  in  the  whole,  so  they  may  be  defeated  as  to  part  of  the 

13  E.  3.  G«ir.  benefit  that  may  be  taken  of  the  same,  ^t"]  As  he  that  hath  a  wat^ 
hl'^'i.  rantie  may  make  a  defeasance  not  to  take  any  benefit  by  way  of 

s  IL  ?•  A.  voucher  :  in  the  like  manner  that  he  shall  take  no  advantage  by  way 

ciwarrantia  cartée,  or  by  way  of  rebutter. 


Sect.  749. 


[393.  b.] 


jr^T  est  asfmoirj  que  en  mesme  le 
JPj  manner  come  garrantie  eolla- 
tercl  poit  estre  defeat  per  matter  en 
fait  ou  en  ley  ;  en  mesme  le  manner 
poit  Kneed  garrantie  estre  de/eaf,* 
&c.  Car  si  Vheire  en  tailt  porta  brief  e 
de  formedon,  et  un  lineal garraniy  de 
son  ancester  enheritalle  per  force  de 
If  iailCy  soit  plede  envers  Iny^  ore  ceo, 
que  assets  a  luy  discendist  de  fee  sim- 
pltf  t  que  il  ad  per  mesme  Vauncester 
que  list  le  garrantie  ;  si  Vkdre  que 
est  demandant  poU  adnuller  et  de- 
f eater  le  garrantie^  ceo  svffist  a  luy: 
ear  le  discent  des  auters  tenements  de 
fu  simple  ne  fait  riens  pur  barrer 
Vheire  sans  U  garrantie^  &c. 


AND  it  is  to  be  understood,  that 
in  the  same  manner  as  the  eol- 
laterall  warrantie  may  bee  defeated 
by  matter  in  deed  or  in  law  ;  in  the 
same  manner  may  a  lineall  warran- 
tie be  defeated,  &c.  For  if  the  heire 
in  taile  bringeth  a  writ  otformtdon^ 
and  a  lineall  warrantie  of  his  ances- 
tor inheritable  by  force  of  the  taile, 
bee  pleaded  against  him,  with  this, 
that  assets  descended  to  him  of  fee 
simple,  which  bee  hath  by  the  same 
ancestor  that  made  the  warrantie  ; 
if  the  heire  that  is  demandant  may 
adnull  and  defeat  the  warrantie, 
that  snfficeth  him  :  for  the  discent 
of  other  tenements  of  fee  simple 
maketh  nothing  to  barre  the  heire 
without  the  warsantie,  &c. 


Tempt  E.  1. 
0*r.89. 
34  E.  1.  ibid.  8S. 
11  E.  S.  ibid.  83. 
41LS.S4. 
B  £.  3.  14. 
40  E.  3.9. 
14  H.  4. 39. 


H£R£  Littleton  sheweth,  that  in  the  same  manner  that  a  col- 
laterall  warrantie  may  be  defeated  by  matter  in  deed,  or  by 
matter  in  law,  so  may  to  all  intents  and  purposes  a  lineall  warran- 
tie, whereof  hee  putteth  an  example  of  a  lineall  warrantie  and  assets. 

*•  Et  un  lineall  garrantie,  ^^'c .  oveeque  ceo  que  assets  a  Itxy  dis- 
««  cendiêt**  Here  it  appeareth  by  Littleton,  that  a  lineall  warran- 
tie and  assets  is  a  good  plea  in  a  formedon  in  the  discender  ;  wherein 
it  is  to  be  knowen,  that  if  tenant  in  taile  alieneth  with  warrantie, 
and  leave  assets  to  descend  ;  if  the  issue  in  taile  doth  alien  the 
assets,  and  die,  the  issue  of  that  issue  shall  recover  the  land,  because 
the  lineall  warrantie  descendeth  only  to  him  without  assets  ;  for 

neither 


*  &c.  not  in  L.  and  M.  nor  Roh. 


f  fuei/cu2notinL.andM.norBoh* 


Lib.  3. 


Of  Warrantie. 


Sect.  749. 


neither  the  pleading  of  the  warrantie  without  the  assets,  nor  the  as- 
sets without  the  warrantie  is  any  barre  in  the  formedon  in  the 
discender.  But  if  the  issue  to  whom  the  warrantie  and  assets  de- 
scended had  brought  si/ortnedon,  and  by  judgement  had  beene  bar- 
red by  reason  of  the  warrantie  and  assets  ;  in  that  case,  albeit  he 
alieneth  the  assets,  yet  the  estate  taile  is  barred  for  ever  ;  for  a 
barre  in  formedon  in  the  discender,  which  is  a  writ  of  the  highest 
nature  that  an  issue  in  taile  can  have,  is  a  good  barre  in  any  other 
formedùn  in  the  discender,  brought  afterwards  upon  the  same  gift. 

OUEjeo  ay  fait  a  foy,  mon  fits^   "^T^^^  '  ^^^^  made  to  thee,  my 
trots  livres.  Xll   sonne,  three  bookes.. 

"  /l  TO  y,  man  Jitz,  Is^c.*'  Here  our  author  calleth  (as  many 
WÊ  times  in  these  bookes  he  hath  done)  not  only  his  sonne 
Richardy  but  everie  studient  of  the  law  to  be  accounted  his  son,  and 
worthily  ;  for  that  seeing  our  author  had  the  honour  to  be  in  his 
time  the  father  of  the  law,  and  all  good  studients  in  the  law  justly 
account  themselves  the  sonnes  of  the  law  (for  otherwise  th  are  not 
worthy  of  the  profession),  our  author,  as  a  carefull  and  provident 
lather,  as  it  hath  manifestly  appeared,  gave  excellent  instructions 
in  thèse  his  bookes,  both  to  his  owne  sonne,  and  to  his  adopted 
sonnes,  to  make  them  from  age  to  age  the  more  apt  and  able  to  un- 
derstand the  arguments  and  reasons  of  the  law. 


S4H.8.taile 
Dr.  33. 4.  M&r. 
Du>r  139. 

Lib.  10.  fol.  37,  38, 
iu  Mary  Portiug- 
ton\  caie. 
S  Rep. 

Ant.  374.  a.  b.) 
(10  R«p.  38. 
Plowd.  440.  a.  b. 
Hob.  40. 
Msor.  55.) 


[394.  a.]  Tabula. 

Le  frimer  Livre  est  de  Estates  que  Tlie  first  Book  is  of  Estates  which 
hmts  ount  en  terres  *  ou  tenements:  men  have  in  lands  and  tenements  : 
^Maseavoiry  that  is  to  say, 


Be  Tenant  en  fee  simple  ft  Cap.  1 

Be  Tenant  eti  feetaile  2 
Be  Tenant eni  fee  taHe  après  possihilitie  dHssue  extinct  S 

Be  Tenant  perle  eurtesie  d^EngUterre  * 

Be  Tenant  en  Bower  S 

Be  Tenant  a  terme  de  vie  6 

Be  Tenunt  pur  terme  des  ans  7 

Be  Tenant  a  volunt  per  le  common  ley  8 

Be  Tenant  a  volunt  per  custome  del  mannor  9 

^  Be  Tenant  per  le  verge  10 


•  •tt-i.el,  L.  and  M.  and  Roh.  \  f  The  numbers  of  the  Chapters  as  above 

f  fee^Uf  L.  and  M.  and  Roh.  are  not  enumerated  either  in  L.  and  M.  or 

i  De  teiumt  pa"  le  vergCy  not  in  L.  and  M.  Itoh. 
nor  Roh. 


VdL.  II. 


62 


Tabula. 


Le  SecoDd  Livre.* 


Bt  Homa/^e 

he  FealHt 

De  Escuage 

De  Serrict  de  Chivaltr 

De  Socage 

De  Frankahnaîgne 

De  Homage  Aimcestrel 

De  Grand  Serjeantie 

De  Petit  Serjeantie 

De  Tenure  en  Burgage 

De  Tenure  en  Villenage 

De  j  Rents 

Et  ceux  deux  petits  Livres  jeo  ay 
fait  a  toy  pur  le  meVior  entender  de 
certaine  Chapters  de  les  antient  Livre 
de  Tenures. 


Fttx*  in  hit  Pre* 
&««  to  hit  N.  B* 


•  e9t  added  L.  and  M.  and  Ttoh. 

f  Nentê — iii.  mtanern  de  rente» ^  scilicet,  rent 
tervice,  rent  charge ^  et  rent  eekke,  L.  and  M. 
and  Roh. 

%  ett  added  L.  and  M.  and  Roh. 

I  fol&nçue  le  courte  del  common  le*ft  not  in  L. 
and  M.  «nd  Koh. 


Cap.  i 

S 
4 

5 

6 

7 

8 

9i 
10 
11 
12 

And  these  two  little  Books  I  hare 
mado  to  thee  for  the  better  under- 
standing of  certaine  Chapters  of  the 
antient  Booke  of  Tenures. 


4-  I)e  parcenert  tolonqve  le  cuitme,  not  in  1» 

and  M.  nor  Roh. 
%  Tenant* — tenemento,  I*  and  M,  »ndt«^ 
§  Bcilicet,  gctrr auntie  lifneaU,  £urr§iinl^^ 

lateraU,  et  garrauniie  que  commence  perà^ 

êin,  added  L.  and  M.  and  Roh. 


"  'MWFsLIOUR  entrnder,  Î5'c.'*    And  these  Institutes  have  I 
fJi  collected  and  published  to  the  end  that  these  three  Bookes 
of  our  author  may  be  the  better  understood  of  the  studious  reader. 

*•  jitxtient  Livre  dee  Tenures**  This  booke  may  well  be  ac- 
counted antient,  for  it  was  composed  in  the  raigne  criF  king  Edvard 
the  Third,  (as  justice  Fitzherbert  saith)  by  a  grave  and  discreet 
man. 


Le  Tierce  Livre4 

De  Parceners  ||  solonque  le  course  del  common 

'  Uy  Cap.  1 

j  De  Parceners  solonque  U  custome  2 

De  Jointenants  3 

De  ^  Tenants  en  common  4 
De  Estates  de  terres  et  tenements  sur  condition  5 

De  Disccnt  que  toUent  entries  6 

De  Continual  Claime  7 

De  Releases  8 

De  Confirmations  9 

De  Altomcments  10 

De  Discontinuances  11 

De  Hi  milters  12 

De  Garr antics  $  13 


[394.  b.] 


*  Epilogus. 


ET  saches^  monjits^quejeonevoile 
que  tu  croiesj  que  tout  eeo  quejeo 
du  en  les  dits  livres  soit  li^,  car 
jto  ne  eeo  voile  enprender  ne  présumer 
sur  moy.  Mes  de  tiels  choses  que  ne 
sont  pas  ley^  enquires  et  apprendres  de 
sages  masters  apprises  en  la  ley. 
^iefU  meins  cornent  que  certaines 
choses  queux  sont  motes  et  speciJUs  en 
Us  iits  IroreSj  ne  sont  pas  ley  y  uncore 
tidx  chosesferra  toy  plus  apt  et  able 
di  eiUender  et  apprender  les  argu- 
ments  et  les  reasons  del  ley^  &c.  Car 
fer  les  arguments  et  les  reasons  en  la 
Uy^  home  pluis  tost  amendra  a  le  cer- 
iidntie  et  a  la  conusans  de  la  ley. 


AND  know,  my  son,  thati  would 
not  hare  thee  beleeve,  that  all 
which  I  have  said  in  these  bookes  is 
law,  for  I  will  not  presume  to  take 
this  upon  me.  But  of  those  things 
that  are  not  law,  inquire  and  leame 
of  my  wise  masters  learned  in  the 
law.  Notwithstanding  albeit  that 
certaine  things  which  are  moved 
and  specified  m  the  sayd  bookes,  are 
not  altogether  law,  yet  such  things 
shall  mSke  thee  more  apt,  and  able 
to  understand  and  apprehend  the 
arguments  and  the  reasons  of  the 
law,  &c*  For  by  the  arguments  and 
reasons  in  the  law,  a  man  more 
sooner  shall  come  to  the  certaintie 
and  knowledge  of  the  law. 


Lex  plus  laudatur  quando  ratione  prohatur. 

"  TTjBO  nc  voile  enfirender  de  fireaumer^  fc^c."  Here  observe  the 
t#  ^at  modestie  and  mildnesse  of  our  author,  which  is  worthy 
of  imitation  ;  for  KuUa  virtus^  nulla  acientia  locum  suum  et  dignita- 
tem consent  are  fioteat  aine  modeatiâ.  And  herein  our  author  followed 
the  example  of  Aloaca,  who  was  a  judge,  and  the  first  writer  of  law; 
for  he  was  rmtiaaimua  omnium  hominum  qui  fuit  in  terria^  as  the 
holy  historié  testifieth  of  him. 

"  Lea  argumenta  et  lea  reasona  del  ley,  Isfc.**  Ratio  eat  anima  le- 
gia;  for  then  are  we  said  to  know  the  law,  when  we  apprehend  the 
reason  of  the  law;  that  is,  when  we  bring  the  reason  of  the  law  so  to 
our  owne  reason,  that  wee  perfectly  understand  it  as  our  owne  ;  and 
then,  and  never  before,  we  have  such  an  excellent  and  inseparable 
pn^ertie  and  ownership  therein,  as  wee  can  neither  lose  it,  nor  any 
man  take  it  from  us,  and  will  direct  us  (the  learning  of  the  law  is 
so  chained  together)  in  many  other  cases.  But  if  by  your  studie 
and  industrie  you  make  not  the  reason  of  the  law  your  owne,  it  is 
^  not  possible  for  you  long  to  retaine  it  in  your  memorie.  And 
jyC).  a.  J  jJqiIj  author  couple  arguments  and  reasons  toge- 
ther. Quia  argumenta  ignêta  et  obacura  ad  lucem  rationia  firqferunt 
et  reddunt  afilendida  :  and  therefore  argumentari  et  ratiocinari  are 
many  times  taken  for  one.  And  that  our  author  may  not  speake  any 
thing  without  authority,  (which  in  these  Institutes  we  have  as  we  take 
it  manifested)  his  opinion  herein  also  agreeth  with  that  of  the  learned 
and  reverend  chiefe  justice  of  the  court  of  common  pleas^  sir  Richard 
Uankford,  [y]  Home  ne  acavcra  de  quel mettal  un  campane  eat,  ai  ne  [yj  ii  &  4.  sr. 
aoit  bien  batc^  ne  le  ley  bien  conuaaana  diafiutation,  And^another 

saitb. 


•  Not  in  L.  and  M.  nor  Roh. 


Epilogus. 

Ëfto^  ^  saith,  [♦]  JeQ  aye  diafiute  ceat  matter  fiur^  la  afifirender  la  ley.  So  as 

vide  Sect.  377.  OUT  author  hath  made  a  most  excellent  epilogue  or  conclusioa  with 
a  grave  advice  and  counsell,  together  with  the  reason  thereof,  which 
all  good  students  are  to  know  and  ftdlow  ;  and  with  scire  and  tegui 
I  will  conclude  our  author's  epilogue. 


"  Lexfiluê  laudatur  quando  ratiane  firobatur" 
Va^âo^^  This  is  the  fourth  time  that  our  author  hath  cited  verses. 


When  I  had  finished  this  worke  of  the  first  part  of  the  Institutes, 
and  looked  backe  and  considered  the  multitude  of  the  conclusioDs 
in  law,  the  manifold  diversities  between  cases  and  points  of  learn- 
ing; the  varietie  almost  infinite  of  authorities,  antient,  constant  and 
moderne,  and  withall  their  amiable  and  admirable  consent  in  so 
many  successions  of  ages  ;  the  many  changes  and  alterations  of  the 
common  law,  and  additions  to  the  same,  even  since  our  author 
wrote,  by  many  acts  of  parliament,  and  that  the  like  worke  of  Insti- 
tutes had  not  been  attempted  by  any  of  our  profession  whom  I  might 
imitate,  I  thought  it  safe  for  me  to  follow  the  grave  and  prudent 
example  of  our  worthy  author,  not  to  take  upon  me,  or  presume 
that  the  reader  should  thinke  that  all  that  I  have  said  herein  to  be 
law  :  yet  this  I  may  safely  affirme,  that  there  is  nothing  herein  bat 
may  either  open  some  windowes  of  the  law,  to  let  in  more  light 
to  the  student  by  diligent  search  to  see  the  secrets  of  the  law,  or  to 
move  him  to  doubt,  and  withall  to  inable  him  to  inquire  and  leame 
of  the  sages,  what  the  law,  together  with  the  true  reason  thereof,  m 
these  cases  is  :  or  lastly,  upon  consideration  had  of  our  old  bookes, 
lawes,  and  records,  (which  are  full  of  venerable  dignitie  and  anti- 
quitie)  to  findc  out  where  any  alteration  hath  beenc,  upon  what 
ground  the  law  hatli  beene  since  changed  ;  knowing  for  certaine, 
that  the  law  is  unknowen  to  him  that  kuoweth  not  the  reason 
thereof,  and  that  the  know  ne  certaintie  of  the  law  is  the  safette  of 
all.  I  had  once  intended,  for  the  ease  of  our  student,  to  have 
made  a  Table  to  these  Institutes;  but  when  I  considered  that  Tables 
,and  Abridgements  are  most  profitable  to  them  that  make  them,  I 
have  left  that  worke  to  everie  studious  reader.  And  for  a  farewell 
to  our  jurisprudent,  I  wish  unto  him  the  gladsome  light  of  jurispru- 
dence, the  lovelinesse  of  tempérance»  the  stabilitie  of  fortitude,  and 
the  sdiditie  of  justice. 


FINIS. 


A 
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BATEMENT. 

 of  Writs. 

Vide  Writs. 
Abbot.    Vide  Corporation. 
Abeiance. 
Abettors. 

Ability.    Vide  Capacity. 

Abjuration  and  Exile. 

Abridgment 

Acceptance. 

Accessory. 

Accompt. 

Acquittal. 

Acquittance. 

Acre. 

Actions. 

Admeasurement. 
Administrator.    Vide  Exe- 
cutor* 
Admiral. 
Admission. 
Advowson. 

ffiance. 

Lgent  and  Patient, 
agreement,  and  Disagree- 
ment, 
id. 
Aicn, 

iienation. 
^legiance. 

toodittm,  MlodiariL 

\inetutn. 

amerciament. 

Vol.  n. 


Anoestor. 
Annuity. 
Appeal. 
Appearance. 
Appellant. 

Appendant,  Parcel,  Incident 
Apportion,  Apportionment 
jl/tfirobaiio. 
Appropriation. 
Appurtenant. 
Archdeaconries. 
Argument 
Arms  and  Armories. 
Arraignment 
Array. 
Arrearages. 
jîrundinatum, 
jfaaensu  Patriè. 
Assets. 

Assignment  and  Assigns. 
Assise. 
Attainder. 
Attaint. 
Attorney. 
Attornment. 
Audita  Qu4srela. 
Averment 
Aumone. 
Avowry. 
Authority. 
AyeL 


B. 


Bail. 
Bailiff. 
Bailment. 
Bailor. 


Banishment. 
Bar. 

Bargain  and  Sale.  * 
Baron  and  Barony. 
Baron  and  Feme. 
Barretor. 
Bastardy. 
Battell. 
Bedell.  ^ 
Bennerth. 

Berewica  et  Beremt, 

Barquarium  et  Bercaria^ 

Bishop. 

Blood. 

Bokeland. 

Bona. 

BordarU  et  Borduarmi» 
Borough  English. 
Boacus. 
Bote. 

Bavata  Terrét. 
Briga. 

Brigbote,  Burghbote. 
Bruera. 
Burgage. 
Burgebote. 

Burgh  English.    Vide  Cii8« 

tom. 
Bye  and  Byan. 

C. 

Calumiare. 
Capacity. 
Carrier. 
Ccsty  que  Vic. 
Challenge. 

€au8àMitnmonifiràlociJUi. 
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Certainty. 

Certificate. 

Cessavit. 

Canicator. 

Castle. 

Castlebote. 

Castleguard. 

Chamberlain. 

Champerty. 

Charge  and  Discharge* 

Charters. 

Chase. 

Chattels. 

Chevage. 

City. 

Claim. 

Clergy. 

Clerk. 

Clough. 

College  or  CoUagium. 

Combat. 

Cdeberti. 

Collusion.    Vide  Covin. 

Combe. 

Commote. 

Commission. 

Common. 

Common  Pleas. 

Conclusion.  Fi^^c  Estoppel. 

Condition. 

Confirmation. 

Coning  or  Cyning. 

Consanguinity. 

Constable.  T/cftf  Marshal. 

Construction. 

Continual  Claim. 

Contors. 

Contract 

Conusance  of  Pleas. 
Cope. 

Copyhold  and  Copyholder. 

Comage. 

Corody. 

Corporation. 

CorruptioD  of  Blood. 

Cosces»  Cocet»  Cotacumi, 

and  Colarii. 
Cosinage. 

Costs.    Vide  Damages. 

Cotterilii  and  Contagium. 

Councils  of  the  King. 

County. 

Covenant. 

Coverture. 

Covin  and  Fraud. 

Count. 

Court 


Cui  in  Vita, 
Curtesy  of  England. 
Curtilege. 
Customs. 

D. 

Damages. 
Day. 

Dean  and  Chapter. 
Debt 

Dcctes  Tantum. 

Déclaration. 

Deeds. 

Default 

Defeasance. 

Defence. 

Deforcement 

Degrees. 

Demand. 

Demurrer. 

Demure  upon  Evidence. 

Dene  and  Deime, 

Denizen. 

Departure. 

Dcraignmcnt. 

Detinue. 

Devise. 

Disability. 

Deceit. 

Discent 

Discharge. 

Disclaimer. 

Discontinuance. 

Disparagement. 

Disseisee  and  Disseisor. 

Disseisin. 

Distress. 
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Drofden,  DrifdenorDruden, 
Dunum,  Deina  Dun. 
Dumfuit  infra  Miatem, 
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E. 

Eire. 

ElecUocu 

Elegit. 

Elopement. 

Emblements. 

Embracery. 

Enfranchisment  Vide  Ma- 
numission. 
Enlargement. 
Entry. 


Equity. 

Error. 

Escheat 

Escheator. 

Escheatria. 

Escuage. 

Espleas. 

rtdeProtectkn. 


EsUtcs. 

EstoppeU. 

Estovers. 

Etymologies. 
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Examples. 

Exception. 

Exchange. 

Excommunication. 

Execution. 

Executors. 

Expoûtîon  of  Words. 

Extent 

Extinguishment 
Extortion. 
Extra  regnum. 
Ey. 

F. 

Factor. 

Falesia. 

False  Action. 

False  Judgment 

Falsefying  of  Rcco\'crics. 

Fealty. 

Fee  ^mple. 

Fees. 

Felony. 

Feme  Covert. 

Feoffment 

Ferdwit. 

Ferlingus. 

Fieri  Facias. 

Filicetum. 

Fines  for  Alienatiau 
Fines  to  the  King. 
Fines  of  land. 
Firma. 
Fkdwite. 

Flemisvite,  Blodvite. 
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Force. 

Forcible  Entry.. 
Forest 

Forestalment 
Forfeiture. 
Forejudgcr. 
Formedon. 

FnmkaliDoigQ^ 
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Frank  alxnoigne. 

Imprisonment. 

the  King. 

Frankmarriag^* 

Incident,    ^ee  Appendant  Livery  and  Seisin. 

JFraaêetum. 

Tnciimhpnf 

i-<U|JUACvCVUlll. 

JF'rtuciTictum, 

TnrlonfiiT*A 

M. 

Freebank. 

Indictment 

Freehold* 

Infant-  ^ 

Friar. 

Trifrancfi  iQ^m  t 

JFrieA. 

ATX  AUtdll. 

JP'mmtuTn  Terras* 

Jill  IVl  1 IICI 1 

couare. 

G. 

Tn<ttAlmf>ntfi- 

IVf  aîsnn  ni*  IV^P9(sii2).^iim. 

Oabel  or  Gavell,  Galbmn« 

A  lloVllrl^  Uinl. 

»ML  All  IJULC 

OabcUum,  Gabellettum» 

A*lt>VUvl\JU  LU  tue  JTa&UCS. 

XTAAli\#X  • 

Oalbelettuxn  Gavellet* 

l^Ansionera  T^a.nsurac  a.nd 

tum. 

Interest. 
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Oavelkind. 

TntTniQirai 
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General  Issue. 

Inarches. 

Girdland* 

•f  villi  vUXC» 

^vAaA  ^XXW  w 

Glebe. 

TtcIqtuI 

IMaremiuro* 

Glyn. 

Issue* 

I^a.rettiini. 

Grand  Assise. 

Judgment* 

ATxai  i3\#ua  Aiiu  XtAax  a« 

Grand  Seijeantyr  Vidf 

%/UgUfn  A  Ct^k» 

JLVl  Al  1  iltgC. 

Serjeanty. 
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Grants* 
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K. 

ivieason. 

H. 

Kmg. 

ivicssiuior  iviesuiv* 

Habendain. 

ik.night. 

XTA^911\«* 

H  acreditamentum . 

ivuigat  S  oervice. 

Haga. 

Jvnot. 

Hitugh  and  Hough* 

Miscontinuance. 

Heir. 

Misc. 

Heir  Apparent 

Lacertz. 

Modus. 

Heirloom. 

Laches. 

Monasteries. 

Herbage, 

Money. 

Heresy. 

Land. 

Monk. 

Heriot. 

LannemannL 

Monster. 

Hermaphrodite. 

Lapse.  FideQuarelmfiedit,  Month, 

mda  Terréi. 

Law. 

Mortdancester. 

Hirst  and  Hurst. 

Laive. 

Mortgage. 

Holme  and  Hulmua% 

Lea  and  Ley. 

Mortmain. 

Holt. 
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Mulier.  Murder. 

Homage. 
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MutCé    See  Treason. 

Leper. 

Hope* 

Homgeld* 
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Name. 

Hors  de  Fee* 

Wardwite, 

Nief. 

Hospital. 

Lewad,  Leuga>  Lowed  and 

Nobility. 

Hotchpot 

•  Lewe. 

Nonage. 

How  and  Hoa 

Librota  Terra. 

Non  Claim.    Vide  Conti- 

jL J, 

Licence.    FiW^  Authority. 

nual  Claim. 

Ligeance. 

Non  Compos  Mentis.  Vide 

Limitation. 

Dum  Non  Compos  Men- 

Ideoft. 

Livery  out  of  the  hands  of 

tis. 

Nonsuit*  * 
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Nonsuit. 
Notice. 

Nun,    Fide  Profession. 
Nuisance. 

O. 

Oath. 
Obligation. 
Occupant. 
Occupation. 
Office  and  Officers. 
Office  or  Inquisition* 
Ordinance. 
Ordinary; 

OuêterleMain,  SeclSvitxy, 

Outlawry. 

Oxgang. 

Oyer. 

P. 

Panel. 
Pardon. 

Pask.    See  Forest. 

Parliament. 

Parol  Demur. 

Parson  and  Patron. 

Partition  and  Parceners. 

Faacuum  et  Paatura, 

Patents. 

Payment. 

Per  qua  Servitia. 

Petit  Serjeanty,    See  Scr- 

jeanty. 
Pew. 

Piracy.     See  Attainder. 

Felony. 
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Plenarty. 
Plough-Land. 
Porcania. 
Possessio  Fratris. 
Possession. 
Possibility. 
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Prdtcifie. 
Premunire* 
Prerogative. 
Prescription. 
Presentation. 
Presumption. 
Premir  Seigin. 
Privies  and  Privity. 
Prochein  Cousin. 
Profession. 
Property. 

Pre  •îctatc  Probandâ. 
Proi  ictions. 


Protestation. 
Pudzelo. 
Purchase. 
Purpresture. 

Q. 

Quare  Im/tedit. 
QuarenCena. 
Queen. 
Que  Estate. 
Que  Juris  Clamât. 
Quod  ei  deforceat. 


Rodmans  and  Radchemis- 

très. 
Ransom. 
Rape. 

RationabiliParte  Bonorum. 

Ravishment  of  Ward. 

Re-attachment. 

Rebutter. 

Recluse. 

Recognizances. 

Record. 

Recovery  in  value. 

Redisseisin. 

Register  of  Writs. 

Relation. 

Releases. 

Relief. 

Religion.    Vidii  Profession. 

Remainder. 

Remitter. 

Rents. 

Rent  Service. 

Replevin. 

Report 

Request. 

Resceit. 

Rescous. 

Reservation. 

ResfionsaUs. 

Resummons. 

Retraxit. 

Reve. 

Reversion. 

Reviver.   Vide  Extinguish* 

ment. 
Revocation. 
Right 
Riot. 
Robbery. 

Roncaria  or  Runcaria^ 
Ros.    Vide  Bruera. 
Ruscaria. 


Salicitum. 

Saliva, 

Sciiling. 

Scire  faciuM. 

Scutagium. 

Seals. 

SeÎBÛi. 

Seiâtus  and  Profeasia 
S^ida. 

Seiio  Terrte. 
Sen. 

Seneschalus. 

Secatur  sub  nto  Perieub* 

Seijeanty. 
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Services. 

Shaw. 

Sheriff 

Shire. 
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Sdinus  et  SoUnum  Terrz. 
Special  Issue.    Vide  Issue. 
Special  Verdict  Vide  vex- 

diet 
Stadium  Tcrrac 
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Statutes  in  General. 
Sutute  Magna  Charta. 
—  Merchant  andSt** 
pic— rwftf  Execution. 
Stetke  or  Steda. 
Steward. 
Stowe. 
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Summons  and  SeveraiKX. 
Sarrrender. 
Survivorship. 
Suspence. 

T. 

Tail. 

'Tail  after  possibility  of  Is- 
sue Extinct 
Tainiet  Tmnland. 
Tallage. 
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Tenant. 

Tenant  by  Curtesy. 
■  in  Dower, 
for  Life. 
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Tcame  and  Theme. 

Twaite. 

Wales, 

Tenant  at  Will  and  Suffer- 

U. V. 

War. 

ance. 

Wardship. 

Tenants  in  Common. 

Vaccaria, 

Wardwite. 

Tenant  for  Years. 

Valuation. 

Warranty. 

Tender  and  Refusal. 

Venire.    Vide  Trial. 

Warrecum  or  Warrectum 

Tenellare  or  Tanellarc. 

Ventre  ins/iiciendo. 

Terra. 

Tenementuro. 

Verdict. 

W  arren.    Vide  Forest. 

Tenure. 

Vestura  Terrée, 

Waste. 

1  elm. 

Vecinetum. 

W  ay. 

Terra. 

Village. 

IVera  et  Were, 

Testament. 

Villani. 

Wic. 

Testimonies. 

Villeinage  and  Villein. 

Wills. 

Thainies  Regis. 

Virgata  Terras, 

ivu  or  IVita, 

Tneitxjte. 

Visitor. 

W  itness.     Vide  Evidence, 

Tillage. 

Voucher. 

Testimony. 

Time. 

Unlawful  Assembly. 

Words.   Vide  Exposition  of 

Tithes. 

Voyage  Royal. 

words. 

Title. 

Usage. 

\y  orscot. 

1  itie  by  Prescription. 

Uses. 

Wortn. 

Title  of  Nobility. 

Usurpation. 

Writs. 

Town. 

Usury. 

Traverse. 

w. 

Y. 

Treason. 

Trespass. 

Wager  of  Law. 

Year  and  a  Day. 

TriaL 

Waive. 

Vol..  II. 
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Abatement- 

1.  THE  etymology  of  the  word,  134.  b. 

2.  The  divers  acceptations  of  the  word,  tnd 
what  it  properly  signifies,  iàid.  277.  a. 

3.  The  dimerence  between  an  Abatement,  Dis- 
seisin, Intnuion,-Deforcenient,  Usurpation, 
and  F^resture,  277.  a.  b. 

4.  Abatement  the  proper  plea,  where  there 
are  two  joint  obligors,  and  one  of  them  only 
is  sued,  283.  a. 

Writê,  No.  6,  7,  8,  9. 

Abbot 

See  CêtforaiùMh  No.  4^  6,  7, 8, 9, 10, 11, 12. 
Bornage,  No.  8. 10. 
Profession,  No.  1,  2,  3, 4. 

Abeiance. 

1.  The  sigpsification  and  derivation  of  the 
word,  342.  a.  b. 

2.  Where  the  freehold  and  inheritance  of 
lands,  &c  shall  be  in  abeiance,  342.  b. 

3.  Where  an  estate  of  lands,  &c.  in  abeiance 
may  be  alienate^  or  charged,  and  where 
not,  343.  a. 


4.  Where,  by  the  grant  of  tenant  in  tail  of  all 
his  estate  or  right  to  a  disseisor,  the  right 
of  the  title  shall  be  in  abeiance,  345.  a.  b. 

5.  Where  an  entry  or  claim  by  one  that  hath 
•  no  rieht  shall  gain  an  inheritance  by  wrong, 

which  is  in  abeiance,  263.  b. 

6.  The  fee  simple  of  the  glebe  in  abeiance,  by 
the  alienation  of  the  parson,  and  during  the 
vac%ncy  of  the  parsonage,  341.  a. 

7.  When  by  attainder,  345.  a.  b. 

Abettors. 

1.  Where  the  defendant  on  appeal  shall  reco- 
ver damages  against  the  plaintiff,  and  where 
not,  138.  b.  139.  b.  Vide  Stat.  W.  2.  cap.  12. 

Ability.   See  Caftacity. 

Abjuration  and  Exile. 

1.  How  a  person  abjured  or  exiled  is  esteem- 
ed  in  law,  133.  a. 

2.  Where  the  wife  of  such  person  may  sue 
and  be  sued  without  namin.tr  her  husband, 
132.  b.  133,  a. 

3.  What  banishment  shall  be  said  in  law  ^ 
civil  death, and  whatnot,  133.  a. 


THE  TAHLE, 


4.  Whether  a  person  who  has  abjured  the 
realm  may  brings  an  action,  128.  a. 

Abridgment. 
See  Confirmation^  No.  36. 


Acceptance. 

1.  Acceptance  of  rent  will  not  malft  a  void 
estate  good,  215.  a. 

2.  Where  the  acceptance  of  a  rent  shall  dis- 
pense with  a  condition  broken  for  non-pay- 
ment, and  wlierc  not,  211.  b.  215.  a. 

3.  Wlicre  the  acceptance  of  another  thing  in 
satisf Action  shall  be  a  good  bar  in  debt,  up- 
on an  obligation,  and  where  not,  212.  b. 
213.  a. 

4.  Where  the  acceptance  of  a  lesser  sum  m 
satisfaction  shall  be  a  good  bar,  and  where 
not,  212.  b. 

5.  Where  the  acceptance  of  homage  or  fealty 
shall  bar  the  lord  of  his  escheat,  263-  a. 

6.  Where  the  acceptance  of  rent  shall  bar  the 
lord  of  his  escheat,  and  where  not,  266. 

a.  b. 

7.  Where  the  acceptance  of  the  services  by 
the  hands  of  the  tenant,  after  forejudger  of 
the  mesne,  shall  conclude  the  lord  para- 
mount of  the  arrearages  incurred  before,  and 
where  not,  269.  b. 

See  Arrearage. 
Avowry,  No.  2. 
Condition,  No.  19. 
J)ovfer,  No.  50.  51. 
Kncheat,  No.  4. 
Jiemitter,  No.  15. 
Surrender,  No.  5, 
truste,  No.  34. 

Accessory. 

J.  Jlceestorium  seqititur,  non  ducit  euum  princi- 
pale, 152.  a. 

2.  In  what  offences  there  may  be  accessories, 
in  what  not,  57.  a. 

Accompt. 

1.  The  several  kinds  of  writs  of  accompt,  and 
against  what  persons  such  writ  lieth,  and 
against  whatnot,  172.  a.  200.  b.  87.  b.  90. 

b.  89.  a. 

2.  Where  in  an  accompt  against  one  as  re- 
ceiver he  shall  have  allowance  of  expences 
and  charges,  and  where  not,  172.  a. 

3.  Where  an  accomplant  shall  have  allowance 
of  goods  stolen,  and  miscarried,  and  where 
not,  89.  a. 

4.  Where  an  accompt  lieth  by  and  against  an 
executor  or  administrator,  and  where  not, 
89.  b.  90.  b. 

5.  Where  an  accompt  lieth  by  one  jointenant, 
or  tenant  in  common,  against  his  compa- 
nion, and  where  not,  172.  a.  Ib6.  a.  2pO.  b. 

6.  A  release  of  ail  duties  no  bai*  in  an  ac- 
compt, 291.  a. 


7.  Where,  in  an  accompt  as  recover,  the  de- 
fendant may  wage  his  law,  aod  where  notr- 
295.  a. 

8.  Where  and  against  whom  a  a^das  lieth  ia 
accompt,  and  where  and  against  whom 
not,  89.  a. 

See  Guardian^  No.  10. 

Socoyc,  No.  14, 15,  16, 17. 18,  19. 
Stat.  fr.  2.ca^.  ll.No.  7. 
Wager  of  la-m.  No.  4. 

Acquittal. 

1.  The  signification  and  deriTation  of  the 
word,  100.  a. 

2.  The  several  kinds  of  acquittals,  sA£dl 

3.  To  what  tenure  acquittal  is  incident,  and 
to  what  not,  100.  a.  101.  a. 


Acquittance. 

1.  Where,  if  given  for  the  whole,  though  but 
part  paid,  it  is  good,  312.  b. 

2.  For  rent  due  the  last  day,  when  it  stou 
discharge  all  before,  373.  a. 

Acre 

1.  Its  quantity  and  contents,  5.  b. 

Actions. 

1.  The  definition  of  an  action,  2ft5.  a. 

2.  The  division  of  actions,  284.  b.  285.  a 

3.  The  difference  between  an  action  and  a 
writ,  289.  a. 

4.  The  difference  between  an  action  and  an 
execution,  289,  a. 


,361.a.b. 


6.  Afeintaction>    ,  .  , 

6.  Afalseaction5^*'**'' 

7.  In  what  places  and  coonties  actions  sbatt 
be  brought,  288.  a.  b.  per  toU  peiff- 

a  Where  and  what  actions  shall  be  braopit 
in  confinio  tomitatû»,  and  where  and  w 
not,  ««2.  b.  . 

9.  Where,  in  actions  for  things  trsnsitoijtiic 
place  or  county  is  traversable,  and  where 
not,  282.  a.  b.  . 

10.  In  actions  transiter)' the  day  and  time  m 
traversable,  if  the  act  be  done  before  U»e 
writ  brought,  283.  a. 

11.  Where,  by  a  release  ©faUacdons,  causes 

of  actions  be  released,  but  within  a  sub- 
mission  of  all  actions  to  arbitreinent,  cau- 
ses  of  actions  are  not  contained,  285.  a. 

12.  When  they  lie  çida  timet^  100.  a. 

13.  Cannot  be  altered  by  the  party's  owni«i 
285.  a. 

14.  When  they  continue,  though  P'^^  JT 
cause  is  detcrmiiicsd  by  the  act  of  Coo, 
285.  a. 

15.  When  the  action  shall  continue,  tHog 

the  cause  of  action  be  changed,  *'J*^ 

away  in  whole,  or  in  part,  by  sct«»'' 

and  where  not,  285.  a.  . 

Admeasarement. 
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Admeasurement. 

1.  Admeasurement  of  dower,  where  it  lieth 
by  the  guardian  in  chivalry,  and  where  by 
the  heir,  39.  a.  • 

Administrators.   Sec  Execntcrs. 

Admiral. 

1.  The  etymology  of  the  word,  260.  b. 

2,  How  called  antiently,  and  how  at  this  day, 
260.  b.  • 

S.  The  jurisdiction  of  the  admiral's  court,  and 
from  what  antiquity,  and  according  to  what 
law,  tliey  proceed,  260.  a.  b.  391.  a. 

Admission. 

1.  T^e  description  and  form  of  an  admission 
and  instituUon  of  a  clerk,  544.  a. 

Advowson. 

1.  Ailvoeatio,  quid,  et  unde,  17.  b.  119.  b. 

2.  The  antiqmty  of  the  word,  17.  b. 

3.  How  mdvocaHo  medUtatia  and  medieUu  advo- 
cationiê  differ,  17-  b.  18.  a. 

4.  Where  an  advowson  lies  in  tenure,  85.  a. 

5.  Where  in  grant,  and  not  in  livery,  332.  a. 
335.  b. 

6.  Where  Ihe  disseisee,  or  issue  m  tail,  atter 
discontinuance,  may  present  to  an  advow- 
son before  recontinuance  of  the  manor,  to 
which,  &c.  and  where  not,  307.  a.  338.  b. 

7.  W^here  and  what  act  shall  put  the  patron 
out  of  possession  of  an  advowson,  and  where 
and  what  not,  344.  b. 

8.  Is  a  thing  of  trust,  17.  b.  89.  a. 

Mçurvocum. 
1.  Qnid^ctquotuplex,lS^.h. 

Affiance. 
1.  Affiance,  and  afidare,  quid,  34.  a. 

1.  What,  34.  a.  157.  a. 

Age. 

1.  Age  to  alien  or  contract,  what  our  law  re- 
quires, and  what  other  laws,  78.  b.  171.  b. 
17 fi.  a.  b. 

2.  Age  to  do  knight's  service.  Vide  tit. 
Knight's  Service. 

3.  The  several  ages  of  a  man  to  divers  purpo- 
ses, 78.  b.  79.  a. 

4.  The  divers  ages  of  a  woman  to  several  pur- 
poses, 78.  b. 

5.  Age  to  be  professed  in  reUglon.  Vide  tit. 
Profession.. 


6.  Where  one  parcener,  being  an  infant,  shall 
have  her  age,  notwithstanding  the  full  age 
of  her  sister,  164.  a. 

7.  Where  a  bastard  shall  have  his  age,  244.  b. 

8.  Where  the  heir  upon  a  descent  by  reason  of 
the  profession  of  his  ancestor  in  religion 
shall  have  his  age,  248.  b. 

9.  No  ekgit  upon  judgment,  or  recog^zance. 
shall  be  sued,  that  lands  descended  to  an 
infant,  200.  a. 

10.  Where  tenant  for  life  surrenders  to  him 
in  the  reversion  within  age,  he  shall  not 
have  his  age,  338.  b.  381.  a. 

11.  if  the  heir  witliin  age  endow  his  mother, 
no  ek^t  shall  be  sued  against  her  during 
his  minority,  ibid,  et  ubi  supra. 

12.  Where  the  heir  shall  have  his  age  m  a 
€989afvit,  380.  b.  381.  a. 
See  infant, 
PotqI  demurre. 

Agent  and  Patient. 

1.  Where  a  woman  may  endow  herself  A  Im 
plui$  beale,39.9i.h. 
See  Executors. 
Voucher, 

Agreement  and  Disagreement, 

1.  Wliere  an  infant  or  his  heirs  may  disagree 
to  hiB  own  purchase,  2.  b. 

2.  The  heir  of  an  ideot  or  madman  to  that  of 
his  ancestor,  t6tV/. 

3.  The  husband,  or  the  wife  herself  after  co- 
verture, to  the  purchase  of  the  wife,  3.  a. 

4.  Where  an  agfreemcnt  to  the  entry  or  act  of 
a  stranger  shall  be  as  available  orprejudi- 
cial  to  the  party  as  his  own  act  or  entry, 
and  where  not,  180.  b.  207.  a.  245.  a. 

5.  Where  the  agreement  to  a  conveyance, 
whereby  an  estate  is  after  cast  upon  the  dis- 
seisee, or  issue  in  tail,  shall  hinder  a  remit- 
ter,  359.  b. 

6.  Where  a  feme  covert  mav  disagree  to  an 
estate  determ'med,  to  save  herself  from  da- 
mages,  380.  b. 
See  AcceptMce. 

Attornment,  No.  12,  33,  34,  35, 36, 45. 
Coverture,  No.  2,  6. 
Donoer,  No.  50,  51. 
Election. 

Remitter,  Wo.  15,  25. 
Warranty,  No.  36,  49. 

Aid. 

1.  Where  a  parson,  vicar,  &c.  shall  have  aid 
of  his  patron  and  ordinary,  341.  b. 

2.  Where,  upen  an  avowry  at  this  day  for  ser- 
vices, aid  is  grantable  of  any  man,  312. 

3.  Where  a  bishop,  abbot,  &c.  shall  not  have 
aid  of  the  lung,  otherwise  of  a  dean  coUa- 
tive,  341.  b. 

4.  Aid  when  to  be  paid  by  tenant  in  Socage, 
and  for  what  purposes,  91.  a. 

Sec 
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8ee  Knighf9  Sendee,  Ho.  7. 9,  la 
Parcenen^  No.  34w 
auu.  IF.  I.ca*.36.ira4. 
3L  U.  Tiii.  co>.  19.  Na4. 

Alien. 

1.  The  etymology  of  the  word,  118.  K  128.  b. 
139.  a. 

2.  Tlie  deteription  of  tn  alien,  129.  a.  b. 

3.  The  ions  of  an  alien  born  within  the  legi* 
aace  of  the  king  not  iidieritable  either  to 
other,  8.  a. 

4.  Where  an  alien  may  be  eapable  of  lands. 
Ice  to  hit  own  use,  and  where  only  to  the 
iiieoftheKing,2.U 

5.  Where,  and  by  what  meant,  he  may  be 
made  to  inherit,  and  where  and  by  what 
not,  &  a.  129.  a. 

6.  If  a  prior  alien  may  sue  in  right  of  his 
house,  129.  a.  b. 

7.  What  actions  an  alien  may  or  may  not 
bring  in  hi»  own  right,  129.  a. 

%.  Alien  enemy  may  not  have  any  action,  129. 
Md, 

9.  Where  an  alien  may  wage  his  law,  295.  a. 

10.  Where  a  reversion  is  granted  to  an  alien, 
and  after  denization  the  tenant  attorns,  the 
iOng^,  upon  office  found,  shall  have  the  land, 
310.  b. 

See  Challen^f'So,  12. 
J)enize7u 

JDowrr,  Xo.  5.  17. 

MeletucB,  No.  51. 
fVe^er  of  law.  No.  4. 

Alienation. 

1.  The  derivation  of  the  word,  118.  b. 

2.  What  shall  be  said  an  alienation,  to  divers 
purposes,  and  what  not,  118.  b. 

3»  When  licence  for  slienation  first  began; 
how,  and  when  taken  away,  44.  per  tot.  pag. 

Allegiance. 

1.  How  such  oath  first  began,  and  where,  and 

when  to  be  taken,  68.  b.  172.  b. 
%  How  it  difiereth  from  the  oath  of  fealty, 

68.  b. 

Allodium^  Mlodiarii. 
I.  Q^idi  et  qui,  1.  b.  5.  a. 

Alnetum, 

1.  What,  4.  b. 

2.  What  passes  by  this  name,  ibid' 

^  Amerciament 

1.  Amerciament,  what,  and  whence  so  called, 
126.  b. 

2.  How  it  differeth  from  a  fine,  126.  b.  127.  a. 

VUle  tit.  Fines. 


3.  The  causes  of  amerdainents  in  actioQSRd 

and  personal,  126.  b.  127.a. 
4w  Where  an  amerciament  shall  be  due  for  the 

abatement  of  a  writ,  and  where  not,  12r.a. 
4  How  an  amerciament  anciently  was  caOed, 

127.  a. 

€.  Wherein  debt  for  an  amerdament  the  de- 
fendant shall  wage  his  law,  and  where  not, 
295.  a. 

7.  Where  issues  and  amerciaments  shill  be 
levied  upon  the  lands  which  thejoran  or 
parties  nonsuit  had  at  the  time  of^ the  pin- 
nel  retuned,  or  findinf^  of  plrdget,  asd 
where  not,  102.  b. 

8.  Who  shall  be  amerced,  and  who  not,  137.  a. 

9.  By  whom  it  ought  to  be  affiled,  126.  b. 

10.  No  cùpiatur  lies  for  one,  126.  b. 
IL  When  land  is  liable  for  it,  102.  b. 

See  Pardon,  No.  fi. 

Ancestor. 

1.  The  derivation  of  the  word,  78.  b. 

2.  How  it  differeth  from  predecessor,  ibid. 

Annuity. 

y  The  description  of  an  annuity,  1 44.  b 

2.  Where  the  heir  of  the  gr«itor  shsU  not  be 
chai^^^  in  an  annuity  without  nimiiig^ 

3.  Where  the  heir  of  the  grantee  tnd  his  is* 
signée  may  have  a  writ  of  annuity,  144*  b. 

4.  Where  and  for  what  rent  a  writ  of  aamiitr 
lieth  against  the  p^rantor,  and  where  and 
for  what  not,  144.  b. 

5.  Where  it  lieth  not  for  a  rent  reserved  by 
indenture  upon  a  feoffment  in  fee,  144  a. 

6.  Where  two  joining  in  a  grant  of  annai^, 
the  grantee  may  have  two  several  writi, 
and  where  but  one,  144.  b. 

7.  How  created,  144.  b.  per  tot.  147.  t*  14d>a' 

tot,  pOjf, 

8.  Annuity  pro  condho,  where  graotible 
over,  and  where  not,  144.  a. 

9.  What  shall  be  said  a  sufficienttctto  deter- 
mine the  election  of  the  grantee  of  a  rat- 
charge  to  make  it  an  annuity  or  a  rent,  aad 
what  not,  144.  b.  145.  a.  b.  146.  s. 

10.  Where  the  rent-charge  being  detennioed, 
the  grantee  notwithstanding  shall  hate  an 
annuity,  and  where  not,  148  a.  150.  a. 
349.  a, 

11.  Where  the  cause  of  the  grart  o*"  *J; 
nuity  shall  amount  to  a  condition,  and  the 
one  ceasing,  the  other  shall  detennioe^ 
204.  a. 

12-  Annuity  g^rsnted  in  Feb.  payable  at  M» 
and  the  ^ttmaciation,  shall  be  constwed 
to  be  at  the  JJnMmàation  and  Mch.  Sir*. 

13.  Where,  in  a  writ  of  annuity,  theasmirtr 
determineth  hanging  the  writ,  the  artcir- 
ages  are  become  irrevocable,  285.  a 

14.  A  release  of  actions  real  or  persooal,  • 
{rood  bar  in  an  annuity,  ibid. 

15.  Where  the  annuity  is  not  in  arpeaTiaW 
lease  of  all  actions  is  no  bar,  293.  b. 

l6.Wbe!«  , 
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16  Where»  in  case  of  an  annuity  granted  «ut 
of  landsj  the  person  of  the  grantor  shall 
\»  chai*ged,  and  where  not»  146.  a.  b. 
See  Grant. 

Beta. 

Ite9ero€Uion. 

Appeal. 

1.  The  description  and  derivation  of  an  ap- 
peal, 123.  b.a87.b. 

S.  The  seyeral  sorts  of  appeals,  287.  b. 

S.  ^hat  shall  be  said  a  good  plea  in  bar  of  an 
appeal  of  murder  or  felony,  and  what  not, 

.  387.b.288.a. 

4  Where  the  wife  shall  have  an  appeal  of  the 
death  of  her  husband,  and  where  not,  33,  b. 
74  a.  b. 

5.  Where  the  wife  shall  have  an  appeal,  and 
jfet  shall  not  be  endowed,  et  è  converw, 
lUd. 

6.  Where  the  heir  shall  have  an  appeal  of  the 
death  of  his  ancestor,  where  tiie  party  by 
whom  he  conveyeth  his  descent  could  not 
by  posubility.  14  a.  25.  b. 

7.  Within  what  time  it  ought  to  be  brought, 
254  b. 

&  Where  in  an  appeal  the  parties  ought  to 
maintain  the  combat  in  proper  person, 
otherwise  in  a  writ  of  right,  294  b. 

9.  When  to  be  brought  before  the  constable 
and  marshal,  74.  a. 

10.  What  description  of  persons  may  have  an 
appeal,  14  a. 

See  Abettort, 

Mtdhem^  No.  4. 
Jle£rawt,No.70.71. 

Appearance. 

Appellant* 
1.  Who,  123.  b.  287.  b. 

Appendant,  Parcel,  Incident. 

9  v^t,  and  why  so  called,  121.  b. 

The  difierence  between  appendants  and 

Wwnenanu,  121.  b. 
*  What  things  may  be  appendant  to  other, 
.  «jf^U  not,  49.  a.  121.  b.  122.  b. 

^l^'^    advowson  at  one  turn  may  be  ap- 
«  ^5™^«"iat  another  in  gross,  122.  a. 

Where  a  remitter  to  the  principal  shall  be 

*  lemittcr  to  the  appendant,  notwithsund- 
*fverance  by  the  discontinuance,  349.  b. 

b. 

^  Z??'*  *  remitter  shall  not  be  to  a  thing  ap- 
Pjwjnt  before  recontinuance  of  the  princi- 
PM»  349.  b. 

8  m        P^^»     *•  1^1- 
'  nlS  w!  *         ^"^^  totaUy  diaappendant, 
"•y  DC  «ppendant  agûn  by  a  grant  in  as 
w^plciwum€r,121.b. 


9.  What  properly  ssdd  to  be  an  incident,  15.  b. 

10.  The  several  sorts  of  incidents,  93.  a. 

11.  What  services  incident  to  other,  69.  a. 

12.  Rent  and  services  incident  to  the  rever- 
sion, and  shall  pass  by  grant  of  reversion, 
but  not  è  converto,  151.  b.  152.  a.  317.  a. 
324.  a.  b. 

13.  Incidents  to  the  blood  not  forfeitable  or 
transferable  over,  99.  a. 

14  When  things  incorporeal  may  be  appen- 
dant to  things  corporeal,  and  vice  verta, 
121.  b.  122.  a. 
See  Jtcguittalt  No.  3. 
Diatreest  No.  6. 
Fealty,  No.  8,  9, 10. 
GrofKt,  No.  10, 11, 14, 15, 16. 
Manor,  No.  6, 7,  8,  9. 
Prerogative,  No.  13. 

Apportion,  Apportionment. 

1.  What,  and  whence  derived,  147.  b. 

2.  Where  part  of  the  land  out  of  which,  &c. 
coming  to  hands  of  a  grantee  of  a  rent 
charge,  the  rent  shall  be  apportioned,  and 
where  not,  147.  b.  149.  b.  159.  a. 

3.  Where  a  rent-charge  may  be  apportioned 
by  the  act  of  the  party,  and  where  not,  148. 
a.  149.b.  150.  a. 

4.  Where,  by  the  eviction  of  part  of  the  land, 
the  rent  issuing  thereout  shall  be  i^por- 
tioned,  and  where  not,  148.  b. 

5.  Where,  by  purchase  or  surrender  of  part 
of  the  land,  or  alienation  of  part  of  the  re- 
version, a  rent-service  shall  be  apportioned^ 
148.  a. 

6.  Where  a  rent-charge  shall  be  apportioned, 
albeit  the  grantee  cudmeth  part  of  the  land, 
out  of  which,  &c.  under  the  grantor,  and 
where  not,  148.  b. 

7.  Where  a.  condition  may  be  apportioned, 
and  where  not,  215.  a. 

8.  Where,  notwithstanding  a  descent  of  part  of 
the  land  to  a  commoner,  the  entire  common 
shall  remain,  and  where  it  shall  be  appor- 
tioned, 149.  a. 

9.  By  purchase  ef  part  of  the  tenancy  by  the 
lord,  what  services  shall  be  apportioned, 
and  what  not,  149.  a.  b. 

See  J)amage9,  No.  2. 

Exttngidihnwnt,  No.  2,  4. 
Xevocation,  No.  2. 

Approbatio. 

1.  Qi(Mf,295.b. 

Appropriation. 

1.  Where  the  appropriation  of  a  church  to  a 
house  of  religion  shall  be  a  mortmain. 


304.  a. 


Appurtenant. 


1.  What,  121.  b. 
See  Jppetidant. 


Archdeaconries. 
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Archdeaconries. 
1.  How  dmded,  95.  a. 

Argument. 

I.  The  sereral  sorts  of  argumenU,  and  what 
shall  be  taid  a  g^ood  argument  or  pro«f  in 
law,  11.  a.  b. 

Arms  and  Armoury. 

1.  The  course  of  descent  of  arms,  and  bow  it 
diflereth  from  other  inheritances,  27.  a. 
140.  b. 

3.  The  arms  of  England  and  /Vam»,  when  first 
united,  7.  a. 

3.  When  the  longs  of  England  began  first  to 
teal  their  charters  with  a  seal  of  arms,  7.  a. 

Arra'  jnment. 

1.  The  signification  and  dérivation  of  the  word, 

156.  a.  m  b. 
It.  To  arraign  an  assise,  what,  ibid. 
3.  Arraignment  of  a  prisoner,  what,  263.  a. 

Array. 

1.  The  signification  and  derivation  of  the 
word,  156.  a. 

See  ChaUenge,  No.  2, 3,  4,  5,  6, 15,  16, 18. 

Arrearages. 

1.  Where  an  acquittance  for  rent  due  the  last 
day  shall  be  a  discharge  of  all  arrearages 
due  before,  373.  a. 
See  Actçptance,  Wo.  7. 

Acquittancef  No.  2. 

Attnuityf  No.  13, 15. 

Avowry t  No.  3, 4. 

Stat.  3^.  H.  VllL  cap.  37.  No.  24. 


Arundinetum. 


1.  What,  4.  b. 


Assensu  Patris. 


See  Dower, 


Assets. 


1.  What  shall  be  said  asseto  in  the  hands  of 
an  executor  or  administrator,  and  what 
not,  113.  a.  117.  a.  1»4.  a.  236.  a. 

2.  What  shall  be  said  sufficient  assets  to  make 
lineal  warranty  a  bar  to  an  estate-tail,  and 
what  not,  374.  b. 

3.  Where  a  rent  extinct  shall  be  said  assets, 
374.  b. 

4.  Where  an  advowson  shall  be  assets,  and 
how  valued,  ibid. 

5.  A  seigniory  of  homage  or  fealty,  or  in 
franluumoign,  no  assets,  374.  b. 

Assignment,  Assigns. 
J.  The  derivation  of  the  word,  8.  b. 


2.  The  several  sorts  of  assigns,  ibid. 

3.  Where  an  assignee  shall  take  an  advantage 
of  a  condition,  and  where  not,  214.  b.  215. 
a.b. 

4.  Where  an  assignee  shall  take  advant^  of 
a  covenant  real,  without  being  named  in  ibe 
deed  ;  otherwise  of  a  warranty,  384.  b.  3d5. 
a.  b. 

See  Annuity t  No.  3,  8. 

Dover,  No.  7,  35,  38,  39, 40,  41,  42, 43, 

44,46. 
Executor,  No.  5. 

Stat.  32  H.  VIU.  cap.  34.  No.  22. 
Warranty,  No.  57,  59, 60,  61,  65. 

Assise. 

1.  The  derivation  and  proper  sigmficatioB  of 
the  word,  153.  b. 

2.  The  several  acceptations  in  law  o4  the  word 
assise,  ibid.  154.  b.  155.  a.  b.  159.  b. 

3.  The  several  sorts  of  writs  of  assises,  and 
why  so  called,  155.  a.  159.  a.  b. 

4.  Asftse  of  novel  disseisin,  smd  whence  so 
called,  153.  b. 

5.  Where  an  assise  in  confine  comiiatU  lay  it 
the  common  law,  and  where  at  this  day, 
154.  a.  Vide  Stat.  2  K.  2.  c.  10. 

6.  What  shall  be  said  agood  plea  in  bar  ofaa 
assise,  and  what  not,  228.  b.  239.  a.  285. 
a.b. 

7.  Where  the  oonusee  of  a  revetsioB  by  fine 
upon  a  lease  for  years,  beiag  diaaeised,  shall 
have  an  assise  before  attornment,  330.  a. 

8.  Assise  of  novel  disseisin  lies  against  the  co- 
adjutors as  well  as  against  the  tentât, 
180.  b. 

See  Ditfdtor. 

Stat.  2.  B.  2.  cap.  10.  No.  2. 

Attainder. 

1.  Attainder,  quid,  894.b.  390.  b. 

2.  The  several  sorts  of  attainders,  390.  b. 

3.  The  several  writs  of  escheat  upon  attain- 
ders, 390.  b. 

4.  How  it  differs  from  conviction,  390.  b. 

5.  Attainder  commences  by  the  proaoiiDCing 
the  judgment,  390.  b. 

6.  Where  a  man  may  be  attùnted  after  his 
death,  390.  b. 

7.  By  descent  of  the  crown  upon  a  person  at- 
tainted, the  attamdar  «a  inttwtie  void,  3&  s^ 

8.  The  difference  between  a  perm  attainted 
and  convicted,  390.  b.  391.  a. 

9.  What -a  felon  forfeits  4)y  convictiott  fcto 
attainder,  391,  a. 

la  Judgment  Xx^ peine  fart  et  dure,  upon  rda- 
sal  to  answer  acoording  to  law,  or  sayisy 
nothing,  noatUdnder,  391.  a. 

11.  Where  the  defisndant  in  anyappealwijpsf 
Uttle  is  slain,  he  shall  have  judgment  » 
be  hanged,  390.  b. 

12.  Where  attainder  in  the  admiral's  courte^ 
proceeding  according  to  the  civil  law)«J 
piracy,  murder,  &c  upon  the  »«^J*J" 
work  no  corrupUon  of  blood,  or  fbrieit«i«. 
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t>f  lands;  otherwise  of  in  attainder  before 
coiQmÎMÎoners  by  the  statute  28  U.  8. 
i91.a. 

13.  Attainder  of  heresy»  or  in  a  praemunire^  no 
corruption  of  blood,  391.  a.  8.  a. 

14.  In  what  manner  and  degpwe  the  blood  it 
said  to  be  corrupted  by  attainder,  391.  b. 

15.  Where  a  person  attainted  hatli  issue,  and 
after  pardon  hathissue,  the  youngest  is  not 
inheritable  during  the  life  of  the  eldest,  or 
his  issues,  6.  a.  392.  a. 

16.  Where  the  sons  of  a  person  attainted, 
bom  before  the  attainder,  shall  inherit 
each  to  other  ;  eecut  of  sons  bom  after  the 
attainder,  6.  a. 

ir.  Attainder  of  treason  or  felony  disables  one 
from  brining  any  action,  130.  a. 

la.  disables  one  from  being  heir,  8.  a. 

per  tot, 

19.  how  it  affects  the  blood,  and  how 

it  may  be  restored,  8.  a.  Aer  toU 
aO.  What  tenant  in  tail  forfeiu  by  attainder  of 

felony  or  treason,  392.  b. 

See  FeUmy,  No.  5. 
Treoèont  Ko.  1. 


Attaint. 


1. 
3. 
3. 
4. 


The  derivation  of  the  word,  294.  b. 
Where  such  writ  lieth,  ibid, 
lite  judgment  in  attaint,  294  b. 
No  «tf^ertecKpo*  granUble  upon  an  attaint, 
22T  b. 

5.  A  release  of  all  actions  a  good  bar  in  at- 
taint, 289.  a. 

fi.  No  attaint  lieth  upon  a  verdict  in  waste, 
iguaHfttM,  or  other  inquest  of  office,  355.  b. 

7.  Where  it  lieth  upon  a  verdict  in  an  assise. 
355  b. 

&  Where  an  attaint  lieth  upon  a  verdict,  where 
the  witnesses  are  joined  to  the  inquest  for 
trial  of  the  deed  and  where  not,  6.  b. 
See  Conusance, 

^  Heir,  No.  18,  19. 

'  JleUa9et,^o,72. 

Attorney. 

1.  The  signification  of  the  word,  51.  b. 

2.  The  several  kinds  of  attorneys,  ibid. 

3.  What  persons  may  *be  attorneys  in  the  king's 
court,  and  what  not,  128.  a. 

4.  The  difference  between  an  attorney  and  a 
reoponêoUê  in  ancient  times,  128.  a. 

5.,  Where  an  ideot  or  liuiatick  ought  to  sue  in 
person  and  not  by  attorney,  135.  b. 

6.  Where  livery  of  seism  by  an  attorney  shall 
be  good,  and  when  one  acts  merely  as  such 
he  cannot  thereby  prejudice  his  own  inte- 
rest, 52.  a. 

See  Uvery,  No.  12, 13, 20, 24, 25,  26,  27. 
fVa^er  rfLaw^  No.  2. 

Attornment. 

1.  The  definition  of  an  atlomment,  309.  ». 
^  Tb«  division  of  attommenu^  300.  b. 
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3.  Attornment,  why  requisite,  309.  a. 
4w  What  act  or  words  shall  amount  to  an  at- 
tornment, 310.  a.  309.  a. 

5.  Where  it  ought  to  be  in  the  Ufe  of  the  par- 
ties, and  where  it  shall  be  good  to  the  heir, 
309.  a.  b  315.  a. 

6.  In  what  conveyances  requisite  upon  pas- 
sing a  reversion,  &c.  at  this  day,  and  in 
whatnot.  309.  b.  314.  b.  321.  b. 

7.  Wliere  the  mesne  grants  over  his  mesna- 
lity,  and  the  lord  paramount  releases  to  tlie 
tenant,  attornment  by  the  tenant  after  shall 
be  sufficient  to  pass  the  rent  seek  by  sur- 
plusage, 309.  b. 

8.  Where  after  a  grant  of  the  reversion  of  two 
acres,  the  lessor  levies  a  fine  of  one,  an  at- 
tornment afler  to  the  grantor  shall  pass  the 
other  acre,  309.  b. 

9.  Where  an  attornment  for  part  of  the  rent 
shall  be  good  for  the  whole,  369.  b.  314. 
a.  b. 

10.  Where  an  attornment  to  one  jointenant 
shall  be  good  to  both,  and  one  dying,  an 
attornment  to  the  survivor  good,  310.  a. 

11.  Attornment  to  him  in  the  remainder  after 
the  death  of  grantee  for  life,  void,  310.  a. 

12.  Where  an  assent  in  the  absence  of  the 

frantee  shall  be  a  sufficient  attornment, 
10.  a. 

13.  Where  two  g^nts  are  made  of  tlie  same 
thing,  an  attornment  to  the  second  shall 
be  a  frustration  of  the  first,  310.  a. 

14.  Where  the  enlargement  or  alteration  of 
the  particular  estate,  afler  grant  of  the 
reversion,  shall  be  a  countermand  of  tiie 
attornment,  310.  a. 

15.  Where  a  feme  grants  a  reversion,  the  tak- 
ing of  a  husband  shall  be  a  countermand 
of^e  attornment,  310.  b. 

16.  To  what  purposes  an  attornment  shall 
have  relation  to  the  first  grant,  and  to 
what  not,  310.  b. 

17.  Where  a  reversion  is  granted  to  a  man  and 
a  feme,  by  an  attornment  to  them  after 
maiTiage,  they  have  no  moieties,  3t0.  a. 

18.  Where  the  intermarriage  of  a  feme  gran- 
tor with  the  grantee  shall  be  a  £Y>od  at- 
tornment in  law,  310.  a. 

19.  Where  an  attornment  to  eeetuy  ^le  me 
shall  vest  the  reversion  in  the  crrantec, 
310.  a.  * 

20.  Where  an  attornment  to  the  grantee  for 
life  of  a  reversion  shall  be  good  to  all  in 
the  remainder,  310.  a. 

21.  Where  a  re  version  is  gfranted  for  life  and 
afler  to  the  same  graniee  lor  years,  an  at- 
tornment to  both  grants  void,'3l0.  b. 

22.  Where  a  seigniory  is  granted  to  a  bishop 
and  his  heirs  and  after,  to  him  and  his 
successors  attornment  to  boiU  grants  void, 
310.  b. 

23.  Where  a  reversion  is  granted  of  Blnck 
Acre  or  White  Acre,  an  attornment  to  the 
grant  shall  vest  the  estate  in  the  grantee 
upon  his  election,  310.  b.  ' 

24.  Where,  upon  the  feofiment  of  a  manor  no- 
thing of  the  services  pass  i^ntil  attornment 
of  tlie  free  tenants,  310.  b. 

25.  Whcw^  — 
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25.  Where  in  pleading  such  a  feoffment  the 
attornment  of  the  tenants  need  not  be  al- 
Icdged,  310.  b.  , 

26.  Where  the  tenant  attorns  to  a  lease  for 
years  of  the  manor,  the  attornment  after 
of  the  lessee  shall  be  suflk^ient  to  pass  the 
reversion,  311.  a. 

37.  Where  to  the  grant  of  a  seigniory,  8cc.  the 
attornment  only  of  the  immediate  tenant  in 
privity  requisite,  311.  a.b.  31S.a.b.  313.  b. 

28.  Where  to  the  grant  of  a  rent-charge  or 
seek,  the  attornment  only  of  the  tenant  of 
the  freehold  requisite,  311.  b.  per  tot.  pag, 

S9.  Where  such  rent  is  granted  for  life,  and 
the  tenant  attorns,  the  attornment  after  of 
the  grantee  shall  be  sufficient  to  pass  the 
rerersion,  311.  b. 

30.  Where  upon  of  such  rent  issuing  out 
of  the  reversion,  the  attornment  only  of 
him  in  the  reversion  requisite,  311  b. 

31.  Where,  and  to  what  kind  of  inheritances 
granted,  attornment  is  requisite,  and  to 
where  and  v^hait  not,  31i.  a. 

32.  Wliere  an  kuomment  to  the  grantee  for 
life  of  a  seifpiior)'  shall  be  good  to  him 
in  the  remainder  to  distrain,  and  where 
not.  312.  b.  320.  b. 

33.  Where  the  accep^jmce  of  a  grant  of  the 
sei^iory  by  the  baron  seised  of  tenancy 
in  the  riglit  of  his  wife,  shall  be  a  good  at- 
tornment to  bind  the  wife  after  coverture, 
312.  b. 

54.  Where  a  seigniory  is  granted  to  the  te- 
nicnt  and  a  stranger,  the  acceptance  of  the 
tenant  shall  be  a  sufficient  attornment  to 
extinct  his  moiety,  and  vest  the  other  in 
the  grantee,  313.  a. 

35.  Wliere  the  acceptance  of  a  grant  of  the 
seigiiiory  to  the  u  ifc  by  the  husband  being 
tenant,  shall  be  a  good  attornment,  313.  a. 

36.  Where  the  acceptance  of  a  grant  of  the 
seigniory  by  a  lessee  fur  life  of  the  te- 
nancy shall  be  a  good  attornment  to  vest 
the  scipiiory  in  himself,  313.  a.  b. 

37.  Where,  in  a  tcire  faciat  upon  a  tine,  judg- 
ment to  recover  part  of  the  services  shall 
be  a  good  attornment  in  law,  for  the 
whole,  314.  b. 

38-  Attornment  by  one  jolntenant  good  for  all, 

315.  a.  319.  a. 
59.  Where  a  man  deaf  and  dumb  may  attorn, 

9ecu9  of  a  »<o/i  compos  meruit,  315.  a. 

40.  Where  upon  grant  of  reversion,  tenant  by 
«tatute  merchuni,  &c.  or  execmors  having 
the  land  till  the  debi»  be  paid,  shall  be 
compc'lh^d  to  attorn,  315.  b. 

41.  Wliei-e  tenants  in  dow-'er,  or  hy  the  courte- 
se)',  ufier  assijn^ment  of  their  estates  shall 
attorn,  and  where  the  attornment  of  the 
assigpee  shall  be  sufliclciit,  316.  a. 

42.  Where  the  atiornmciit  of  un  assignee  of 
the  particular  esialo  upon  condition  shall 
be  sufficient  to  pass  the  reversion,  316.  a. 

43.  Where  an  attornment  by  tenant  in  tail 
shall  be  good,  and  where  he  shall  be  com- 
pelled to  attorn,  and.  ^*here  not,  316.  a.  b. 

44.  Wl>ere  the  attornment  of  lessee  for  years, 
or  turn  in  the  remainder  for  life  expectant 


than  be  tuAcieiit  to  paM  the  fcveniioiiia 

fee,  316.  b.  317.  a. 

45.  Where  the  acceptance  of  a  lessee  far  fife 
of  a  confirmation  of  his  estate,  the  re- 
mainder over  shall  be  a  good  attomaeiit 
to  vest  the  remainder,  317.  a. 

46.  Where  by  the  release  of  one  jotntenaot  to 
his  companion,  be  shall  diatrain  for  the 
whole,  and  have  an  action  of  watte  against 
the  lessee  without  attornment,  31&  a. 

47.  Where  the  re-entry  of  the  leasee  upon  the 
ièofièe  of  his  lessor  shall  be  a  good  attorn- 
ment to  seule  the  reversion  in  the  ftaScc, 
31&b. 

48.  Whether  the  recovery  in  an  assise  by  the 
lessee  for  life  against  such  feoffee  shall  be 
an  attornment,  yvcre,  319.  a. 

49.  Where  a  reversion  is  granted  far  life  upon 
a  lease  for  life,  and  the  lessee  attorns,  and 
the  lessor  disseises  the  lessee,  and  make  a 
feoffment,  the  regress  of  the  lessee  shall 
be  no  attornment  of  the  grantee  far  hÊs^ 
319.  a 

50.  Where  a  seigniory  or  reversion  is  granted 
by  fine  what  advantages  the  oonnsee  may 
take  before  attornment,  and  what  not,  319. 
b  329.  a  and  b.  per  ft,  pag. 

51.  Where  by  a  general  attornment  withont 
any  saving,  the  tenant  for' life  ahall  lose  his 
privilege,  and  where  not,  320.  a  h. 

52.  Where  one  that  claimeth  under  a  oonnsee 
by  fine  may  distrain  or  maintain  any  ac- 
tion, albeit  no  attornment  made  to  the 
conusee  or  him  that  hath  his  estate,  and 
where  not,  309.  b.  321.  a.  and  h.perfL 

53.  Where  the  devisee  of  a  reversion  may  dis- 
train or  have  any  action  without  attorn- 
ment, 322.  a.  b. 

54b  Where  an  attornment  upon  csndition 
shall  be  good,  and  where  not,  374  b. 

55.  What  granu,  &c.  are  good  without  attorn- 
ment and  where  tenants  shall  not  be  com- 
pelled to  attorn,  318.  a.  b. 

56».  Where  the  grant  of  a  remainder  shall  be 
g^od  without  attornment,  319.  b. 

57'  Where  there  is  a  disseisin  of  a  manor, 
rent,  &c.  and  the  tenant  having  attonied, 
or  pud  rent  to  the  disseisor,  by  faroe  of 
distress,  the  lord  shall  be  ousted  of  hb 
serv  ices,  and  where  not,  322.  h.  323.  a.  b. 

jtudtta  Querela, 

1.  Where  for  matter  of  dtscharspe  happeniog 
since  the  judgment,  the  paKy  shall  have 
an  audita  querela  before  execution,  290.  b. 

2*  A  release  of  all  actions  personal,  a  good 
bar  in  an  audita  ^tereJa^  289.  a. 

Averment. 

1.  Averment,  what,  362.  b. 

2.  The  ^veral  kinds  of  averments,  362.  b. 

3.  What  pleas  ought  to  be  avened»  and  wfast 
not,  iàid  303.  a. 

#.  Whew 
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4.  Wbete  in  a  prmç^  the  tenant  pleads  non< 
tenuye»  or  disclainM,  the  demandant  not- 
vritbatanding  may  aver  him  tenant,  and 
vhere  iK»t*  o63.  b. 
See  PHuiinffê»  No.  11, 15, 16, 17. 

Mmone, 
1.  What  aunume  is,  97«  a. 

^  Avowry. 

1.  The  several  forms  and  kinds  of  avowries 
for  rents  and  services,  269.  a.  b. 

2.  Where  the  lord  shall  be  compelled  to  avow 
upon  the  feoffee  or  grantee  of  his  tenant, 
and  where  not,  369.  b.  321.  a. 

3u  Nol!ce  to  the  lord  to  changre  his  avowry  not 
sufficient  without  tender  of  his  arrearages, 
269.  b. 

4.  Whet«  the  lord  by  his  avowry  upon  the 
feoffee  of  his  tenant  shall  lose  the  arrear- 
ages incurred  in  the  time  of  the  feoffor,  and 
where  not,  269.  b. 

5.  Where  the  tenant  being  disseised  shall 
coApel  the  lord  to  avow  upon  him,  and 
where  not,  268.  a.  b. 

6.  Where  the  avowry  of  the  donor  upon  his 
own  donee  in  tful  shall  be  good  notwith- 
standing a  discontinuance,  77.  a.  269.  a. 

7.  Where  the  donor  in  tail,  having  but  one  re- 
version, shall  make  two  several  avowries 
upon  his  donee,  23.  a. 

S.  Where  the  lord  at  this  day  may  avow  upon 
the  lands  and  tenements  holden  witliout 
naming  any  person  in  certain,  268.  b.  ^69.  b. 
See  Md^  No.  2. 

Stat.  21.  jr.  Vni.  cap,  19.  No.  4. 

 32.  Ji.  VUl.  cap,  37.  No.  24. 

Authority. 

1.  Where  the  performance  of  the  substance 
shall  be  a  good  pursuit  of  an  authority,  and 
where  it  ought  to  be  strictly  pursued,  49. 
b.52.a.b.303.  b. 

2.  Where  by  the  execution  of  the  authority  of 
another  concerning  lands,  a  man  shall  pre- 
judice his  ovm  interest,  and  whei*e  not, 
52.a. 

3.  Where  a  man  may  do  less  than  his  autho- 
rity warrants»  and  where  not,  53.  a.  b.  258. 
a.  259.  a. 

4.  Where  the  death  of  the  party  shall  be  a 
countermand  of  his  licence  and  authority, 
and  where  not,  52.  b. 

5<  Where  an  authority  shall  survive,  and 
where  not,  181.  b. 

Where  an  authority  is  given  to  three  or  four 
jointly  or  severally,  the  act  done  by  two 
shall  be  good,  and  where  not,  181.  b. 
7.  Where  a  man  doing  more  than  bis  autho- 
rity warranu  it  shall  be  good  for  all  ;  and 
where  good  for  that  which  is  warranted, 
iod  void  for  the  rest^  258.  a. 
Bee  Jte99€aiioth  No.  1, 2. 


jlyeL 

1.  "Where  a  writ  in  ay^l  lies,  160.  a. 

Bail. 

1.  Whence  derived,  61.  b. 

2.  How  they  are  bound,  265.  b. 

Bailiff. 

1.  The  signification  and  derivation  of  the  word, 
61.  b.  168.  b.  172.  a. 

2.  The  office  and  duty  of  a  bailiff,  62.  a.  168.  b. 

3.  W^here  and  for  what  things  a  bailiff  is 
chargeable  in  an  account,  172.  a.  89.  a.  b. 

4.  Bailiff  shall  not  be  charged  as  receiver, 
172.  a. 

See  „1ccounL 

Socage,  No.  14,  15,  16,  17,  18, 19. 
Stat,  magna  charU,  cap,  28.  No.  11. 

Bailment. 

1.  Where  the  bailee  shall  satisfy  for  the  goods 
stolen,  or  otherwise  miscarried,  and  where 
not,  89.  a. 

2.  What  remedy  the  bailor  of  cattle,  &c.  may 
have,  in  case  the  bailee  kill  or  destroy  them, 
57.  a.. 

Bailor. 

1.  Where  chargeable  in  case  goods  be  deli- 
vered  to  him  for  safe  custody,  are  stolen, 
and  where  not,  8^.  a. 

Banishment. 
See  Abjuratioti. 

Bank. 

1.  The  signification  of  it,  71.  b. 

2.  The  antiquity  of  the  court  of  common  bank, 
ibid, 

3.  Tlie  style  of  the  courts  of  the  king's  bench 
and  common  pleas,  71.  b. 

Bar. 

1.  The  signification  of  the  word,  372.  a. 

2.  What  acts,  and  by  wliat  persons,  shall  bar 
tlie  heir,  372.  a.  b.  373-  a. 

See  Pleadings,  No.  5,  13. 

Bargain  ànd  Sale. 

1.  What  estate  the  bargainor  shall  be  said  to 
have  in  him  before  enrollment,  147.  b. 

2.  To  what  purposes  a  bargain  and  sale  after 
enrollment  shall  relate  to  the  first  delivexy, 
and  what  not,  147.  b.  186.  a. 

3.  Where  the  barf^inee  of  a  seigniory  or  re- 

version 
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▼enion  thall  distrain,  or  hKVt  an  action  of 
waste  before  attornment,  309.  b.  321.  b. 
See  Attornment,  No.  6. 
Heêervation,  No.  12. 


Baron  and  Barony. 

l.How  barons  anciently  were  created,  and 

bow  at  this  day,  9.  b.  16.  b. 
2. 1'he  first  creation  of  a  baron  by  patent,  9. 

b.  16.  b. 

3.  Tlie  estate  and  livelihood  of  a  baron,  69. 

a.  A3,  b. 

4. 1  he  relief  of  a  baron,  69.  b.  83-  b. 

6.  Where  a  nmn  called  by  writ  dicth  before 
he  sits  in  parhament,  no  baron,  16.  b. 

&  The  form  of  such  writ,  i^d. 

7.  Issue  of  baron,  &c.  or  no  baron,  how  tna* 
hie,  16.  b. 

8.  What  monasteries  and  bishopricks  in  Eng- 
land were  and  are  held  by  barony,  97.  a. 

9.  Where  a  barony  may  be  entailed,  20.  a. 
See  Bi9h»p, 

Challeng9^  No.  10, 22. 

Baron  and  Feme. 

I.  To  what  purposes  baron  and  feme  are  said 
to  be  one  person  in  law,  112.  a.  IST.  b. 

3.  What  thini^  of  the  wife  are  given  to  the 
husband  by  the  marriage,  and  what  not,  170. 

b.  300.  a.  351.  a.^  M  pag.  and  b. 

3.  Where  the  husband  shall  have  the  chattels 
real  of  his  wife,  and  where  not,  46.  b.  185. 
b.  299.  b.  300.  a.  351.  a. 

4.  What  act  of  the  husband  shall  be  a  dispo- 
sition or  alteration  of  the  term  of  his  wife, 
and  what  not,  46.  b.  351.  a. 

5.  Where,  upon  an  execution  against  the  hus- 
band, the  sheriff  shall  sell  Uie  term  of  the 
wife,  351.  a. 

6.  Where  the  charf;e  of  the  husband  upon  the 
chattel  of  the  wife  shall  not  bind  the  wife 
surviving,  ibid. 

7.  Where  the  husband  surviving  shall  have 
the  chattels  of  his  wife  consisting  in  acUon, 
and  where  not,  351.  a.  b. 

&  What,  and  how  the  husband  may  convey 
to  bis  wife,  132.  b.  133./K»*  /s^^.29r.b. 

9.  What  and  how  the  wife  may  convey  to  her 
husband,  112-  a.  and  b. 

10.  What  act  and  when  the  wife  may  do  with 
her  husband,  132.  b.  352.  b.  353.  a. 

II.  When  the  feme  may  vouch  the  husband, 
39a  a. 

12.  The  acts  of  the  husband  and  wife  shall  be 
accounted  his,  352.  b.  356.  a.  b.  357.  a. 

13.  By  what  means  the  husband  in  his  life  may 
pass  an  estate  in  lands  to  his  wife,  and  by 
whatnot,  112.  a. 

14.  Whe<  e  a  sale  of  lands  by  the  wife  to  the 
husband  shall  be  good,  and  where  not, 
112.  a.  187.  b 

15.  Where  a  protection  cast  for  the  husband 
shaU  be  good  also  for  the  wife,  130.  b. 

16.  Where  the  husband  may  be  an  attorney  to 
deliver  seisin  to  his  wiie,  52.  a.  187.  b. 


17.  Where  the  grant  of  acqmttal  to  the  bin- 
band  and  his  heir  shall  extend  to  the  wife 
after  his  death,  241.  a. 

la  Where  the  laches  of  the  IrasbandshsU  pre- 
judice his  wtfe,  and  where  not,  246^  a.  h. 

19.  Where  by  attainder  of  the  wife  the  lord 
by  escheat  shall  oust  the  husband  before 
issue,  351.  a. 

20.  What  estate  the  king  gaineth  by  atuinder 
of  the  husband  during  coverture,  Utid. 

21.  Where  a  devise  by  the  husband  to  the 
wife  shall  be  good,  but  not  e  cmtra,  112. 
a.  b. 

See  Coverture. 
Fine,  No.  3, 6. 
Jmntenanto,  No.  16,  28,29. 
Marriage. 
ParHtion^  No.  15. 

Remiter,  No.  4, 8, 14, 1 5, 16, 17, 16,  ^ 

34,25,26,28,31. 
Jie»ceit,  No.  2,  3. 
Stat.  32.  B.  Vra.  cap.  37.  No.  24. 
fFaiger  of  lav.  No.  3, 4. 
frotte.  No.  23. 

Barretor. 

1.  The  derivation  of  the  word,  368.  b. 

2.  The  description  of  a  barretor,  368.  a. 
See  Warranhf,  No.  15. 

Bastardy. 

1.  The  etymology  of  the  word  (basUrd),  343. 
b.  244.  a. 

2.  The  several  kinds  of  bastards,  244.  a. 

3.  Bastard,  of  what  esteem  in  law,  3.b.  lSS.a. 

4.  Bv  what  names  he  may  purchase  lands,  and 
what  not,  3.  b 

5.  Bastard,  no  child  within  tlie  statute  of  32 
and  34  ir.  8.   Of  wilU,  78.  a.  123.  b. 

6.  No  consideration  to  raise  an  use,  1S3.  a 

7.  A  basUrd  brother,  &c.  no  principal  cbil< 
lenge,  157.  a. 

8.  The  issue  bom  after  nine  months  or  for^ 
weeks  of  the  husband's  decease,  a  bastard, 
123.b. 

9.  Where  the  issue  bom  within  marriage  shiU 
be  reputed  a  bastard,  and  where  not,  24i 
a.  4a  a. 

10.  Howtobe  tried,  74.a. 

11.  In  what  law,  and  to  what  purposes,  a  nf* 
tard  is  esteemed  a  fKuUer,  245.  a. 

12.  Where  the  dying  seised  of  the  bsstsrd- 
eigne  without  interruption  shall  bar  the 
right  of  the  ntuHer,  243.  b.  244.  a.  b. 

13.  Where  such  dying  seised  without  a  de- 
scent shall  be  no  bar,  244  a. 

14.  What  seisin  by  the  bastard  durin|f  lift 
shall  be  sufficient  to  bar  the  smfor,  sod 
what  not,  15.  a. 

15.  Where  an  entry  by  the  bastard,  and  a  da- 
cent  after  the  death  of  themm^his  wife 
being  prifvement  enoeint,  shall  bar  the  fon 
bom  after,  244.  a. 

16.  Where  the  bastard  dies,  his  wife 

the  entry  of  the  muUer  shall  bar  theinoc 
bora  after,  244.  a. 

17.  Where 
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17.  Where  the  dlsoent  to  the  îmuô  of  the  b«i- 
tard  before  entry  thall  bar  the  nmUerg 

ma. 

18.  Where  such  dying  aeised  of  the  bastard 
shall  bar  an  mfimt  or  feme  covert  muHer^ 
ibid. 

19.  Where  such  discent  of  services»  rents»  re- 
version, &C.  shall  bar  the  nniMer^  344.  a., 

90.  Where  such  discent  shall  bind  the  muUer 
notwithstanding*  the  wife  of  the  bastard  be 
endowed,  344.  a. 

9t  ¥niere  such  discent  upon  the  profession 
of  the  bastard  in  relinon  shall  be  a  like 
bar,  344.  a.  248.  b. 

32.  W  here  the  collateral  heir  shall  as  well  be 
bound  by  such  discent  as  the  muUer,  244.  a. 

3S.  Where  two  daughters,  a  bastard  and  mil- 
lier, enter  generally,  upon  the  death  of 
the  bastard,  her  issue  shall  inherit  a  moie- 
ty, 344.  a.  368.  a. 

Si  Where  the  entry  and  dying  seised  of  the 
son  of  the  bastard  shall  bar  the  muUer. 
344.  b. 

35.  The  entrv  of  what  persons  shall  avoid  the 
esute  of  the  bastard,  and  of  what  not, 
S45.a. 

26.  Where  the  agreement  of  the  mulier  to  the 
entry  of  a  stranger  shall  be  a  good  claim 
to  avoid  the  estate  of  the  bastard,  345.  a. 

*r.  What  act  shall  be  said  an  interruption  of 
the  possession  of  the  basUrd,  and  what 
not,  345.  b. 

28.  Where  the  bastard  after  his  entry  shall  be 
jwiched  only  by  reason  of  the  warranty  of 
his  ancestor,  3T6.  b. 
Sec  J^,  No.  7. 
Mnr,  No.  2. 
•MsriAmccv/or,  No.  5. 
^arHtiwi^  No.  17. 

BatteL 

^The  signification  of  the  word,  394.  b. 
*^**»»t  case  the  parties  themselves  shall 

fifnit,  and  where  they  shall  find  their  charn- 

pu«s,i6iA 
3-  The  reason  of  thb  kind  of  trial,  ibid. 


BedeU. 

\  TS^  ^ttwation  of  the  word,  334  b. 
^Tbe  oath  and  office  of  bedell,  ibid, 

Benerth. 
^  The  signification  of  it,  86.  a. 

Bcretdca  and  Btretdt. 
1.  The  meaning  of  the  words,  116.  a. 

Berguarium  seu  BerearitL 
^•TJic  meaniiig  of  those  words,  5.  b.  ' 


Bishop. 

1.  Hew  all  the  bishopricks  in  EiigUmd  and 
Waie9  are  of  the  king's  foundation  and  pa- 
tronage, and  held  by  barony,  97.  a.  134.  a. 
344.  a. 

2.  The  number  of  them,  and  which  are  of  an- 
cient continuance,  and  which  of  later  foun- 
dation, 94k  a. 

3.  How  anciently  they  were  donative,  and  by 
what  means  they  became  elective,  134  a. 
344.  a. 

4.  Who  may  write  to  the  bishop  to  certify  bas- 
tardy, mulierty,  &&  and  who  not,  134.  a. 

5.  Where,  and  as  to  what  acts,  the  privation 
or  translation  of  a  bishop  shall  amount  to  a 
death,  and  where,  and  as  to  what  not,  339.  a« 

6.  When  he  did  or  did  not  pay  relief,  70.  b. 
See  Md,  No.  1, 3. 

ConfirmaHan,  No.  34, 35,  36, 27,  29, 30, 
31. 

CarfMfraUen,  No.  35, 7,  9, 10, 11, 12. 
Blood. 

1.  The  several  bloods  which  a  man  is  said  to 

have  in  him,  13.  a.  b.  14.  a. 
S.  Who  shall  be  said  next  of  blood  as  to  seve- 
ral purposes,  10.  b.^  t0t.pqf.9S.  b. 
3.  What  blood  shall  be  said  more  worthy  than 
other  and  shall  inherit  before  other,  13.  b. 
per  tQt»pa^.  14.  a.  per  tet.  pag. 
See  Attainder. 

Heir,  No.  1,  3,  3,  8,  10,  11, 14,  15, 16, 

18, 19,  30. 
JMieritancet  No.  8. 

Bokeland. 
1.  What  it  is,  &  a.  58.  a. 

Bona, 

1.  What  the  word  sigmfies,  118.  h. 
3.  How  divided, 

Bordant  and  Borduam» 
1.  Who  are  said  to  be  so,  5.  b. 

Borough-English. 
1.  What,  and  why  so  called,  110.  b. 

BoKua. 

1.  Qw^  and  what  passsth  by  it,  4.  b. 
Botp. 

1.  The  signification  of  the  word,  41.  b.  127.  a. 


Bovata  Terra* 
l.Whatkii,5.a. 


Briga. 
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i^orît,j.K 

Brigbote,  Burg^ibote. 
1.  Tbetr  vetiiiii^*  1^-  *• 

Bracra> 

Burgage. 

1.  The  etymology  of  the  word,  108.  b.  109.  b. 
SL  The  deMniptum  of  »  ttman  im  borgtge, 

108.  b.  109.  a. 
3.  or  what  person  tucb  tcnvfe  mi^  be,  109.  a. 

JTni^h^f  aervice. 

Socage* 

Burgebote. 
LWbMitiB,109.a.l3r.». 


Canier. 

L  To  aufwer  fbrtbe  Tiliie  of  goods  delifind 
lo  bnt9|6tfryiac««ebe  be  rahbc^te. 
80.». 


l.Wbaft,  S.e. 


I.  The 


Bargenrit. 
ortbewoidtiO.1 


Burgh-English. 
8ec  Coitomt,  No.  9, 10. 

Bye  and  Byan. 
l.Whattbey  are,  5.b. 

Calttinniare. 

1.  The  meaningof  the  void  and  how  ancients 
ly  wntten,  155,  b. 

Capacity. 

1.  JNhfUit,  9^r4in  #«  r«nif,  of  what  things  ca^ 

pable  ih  law,  and  of  what  not,  &  a. 
3.  What  persons  capable  of  offioea  of  ttate,  osr 

which  concern  the  common  weal,  and  what 

not,  107.  b.  p€r  tot,  paf, 

.Of  what  things  a  monk  ia  capable,  and  of 

what  not,  132.  b. 

See  j«fl«i,No. 3,4,6,7,a 
Attorney,  No.  3. 

Chailenge,  Na  3, 4^  7,  H,  12, 13,  li,  17, 

30,  21. 
CmHuTtf,  No.  3,  3,  4*  7. 
Ftoffmgnt,  No.  3. 
Orantit  No.  23. 

Infant,  No.  1, 3;  4,  7,  8,  9,  10.  11,  13, 

16,17,18,19,33. 
/«rtr.  No.  2,  4, 
Office^  No.  6, 7, 
PttTcAofe,  No.  3. 

5lM«y«,  No*  6w 


Carmeatm. 


Castle. 


1.  What  things  may  paas  by  the  graDlofictt- 

3.  What  castle  may  be  built  by  a  subject,  lad 

what  not,  iéid 
3.  What  caaîk  may  be  divided  in  $  ptftiM 

between  parceners,  and  what  nog  l6i  i. 

See  D9wer^  No.  10. 

K»^kf9  Service.  No.  13i  13. 


Castlebote. 


1.  What,  127.  a. 

Castlegoard. 

1.  Where  such  tenure'remain  dioogh the» 

tic  is  ruined,  83.  a. 
3.  MHiether  a  knirht  may  be  <ii«ttw««  "» 

money,  for  the  keeping  of  a  cu«  ?  70.  » 

83.  a. 

3.  Where  ward  and  marriage  sfelnddatt» 
caatleguard,  83.  a. 
See  Kfdgheê  Service,  No.  U,  \%  13. 

Cauea  Mairimonii  ftr^lmti* 
1.  Whereamanpvcslandto  awoiBiaial 
causes,  8ic  though  he  marry  her,  or  the  wo- 
man  refuse,  he  shall  not  retain  the  knd  »• 
ever,  but  not  e  esifMrtt,  304.  s. 
3.  Where  the  feme  in  pl«»dinç  «y  a^T  "J 
gift  to  be  çausa  matrimonii, 
showing  a  deed,  tHd.  236.  a. 
See  WarrotUy»  No.  39. 

Certainty. 

1.  The  several  kinds  of  certsinty,  301t. 

2.  Where  there  may  be  a  certainty 
certainty,  96.  a. 

See  EêtoppeU  Na  4. 
Pkadingt  No.  13. 

Certificate. 

SeelVta^No.4,11, 15»1& 

Ceêsavit, 

1.  Where  it  Beth  againat  the  heir 
380.  b.  ,  . 

%  Where  thetenant  hoWeth l««  «fg 
counties  bv  one  service  no 
154.  a.  9ee 
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8eewtf«»  No.  12. 

SttUAVf  tÊim.  3.  cip.  21.  No.  10. 

Cesty  que  vie. 
L  The  meaninj^  of  these  wordsy  41.  b. 

Challenge. 

1.  The  signification  and  derivation  of  the  word, 
155.  b. 

2.  The  several  sorts  of  challenges»  156.  a. 

3.  What  shall  be  said  a  principal  cause  of 
challenge  to  the  array  of  the  panel»  and 
what  not,  156.  a. 

4.  What  shall  be  said  a  sufficient  challenge  Xa 
the  array  for  favour,  and  what  not,  156.  b. 

5.  Where  such  challenge  may  be  made,  the 
king  being  party,  and  where  not,  156.  a. 

6.  Where  Um  party,  notwithstanding  his  chal- 
lenge to  the  array  ibund  against  him,  shall 
have  his  challenge  to  the  polls,  156.  b. 

7.  Challenge  to  the  polls,  what,  and  the  seve- 
ral kindS  of  such  challenges,  156.  a.  h. 

0.  Challense  peremptory,  what,  where  admit* 
ted,  and  what  number  the  party  may  chal« 
lenge  at  the  common  law,  and  what  at  this 
da^,  156.  b. 

9.  The  several  sorts  of  principal  challenges  to 

.  the  polls,  156.  b. 

IQ.  Where  a  peer  of  the  realm  ought  to  be 
challen^;ed,  and  if  neither  party  will  chaU 
lenge  him,  he  may  challenge  Jiimself, 

156.  b. 

11.  What  shall  be  said  a  good  challenge  for 
want  of  freehold*  and  What  not*  15<f.  b. 

157.  a. 

12.  Where  an  alien  or  rillein  may  be  chal- 
lenged, 156.  b. 

13.  What  person  may  be  challenged  for  an  in- 
sufficient hundredor,  and  whatnot,  157.  a. 

14w  What  shall  ^  said  a  principal  chaUengtt 
to  the  polls  by  cause  of  aifection,  and  what 
■ot,  157.  a.  b.      toi.  pag, 

15.  Where  the  phuniiff  may  alledge  a  prineipal 
cause  of  challenge  to  the  arrav,  and  pray 
process  to  the  coroners,  sod  where  he 
ought  to  have  a  venire  facUke  to  the  she- 
riff, 157.  b. 

16.  Where,  in  outlawry  of  treason  issue  is  join- 
ed upon  a  collatend  point,  yet  the  party 
may  have  such  challenges,  as  if  he  had 
been  arraigned  upon  tlic  crime  itself. 

157.  b. 

17.  What  crime  in  a  juror  shall  be  a  principal 
cause  of  challenge,  and  what  not,  6.  s. 

158.  n. 

18.  At  what  time  each  challenge  ought  to  be 
taken,  and  where  the  party  must  shew  the 
cause  of  his  challenge  presently,  and  where 
not,  158.  a.  b. 

19.  How  and  by  whom  challenges  shall  be 
tried,  and  to  whom  process  shall  be  award- 
ed, 158.  a.  b. 

SO.  Where  a  witness  may  be  challeoged»  and 
where  not,  6.  b. 


31.  Where  a  man  winy  b*  ehallenged  to  be  a 
juror,  that  cannot  be  challenged  to  be  a 
witness,  et  è  eewvene^  6.  b. 

92.  Wliefe  a  nobleMn  beinw  arraigned  catmot 
chattenge  Ms  peeta,  15^  b.  394.  a. 

33.  Where  the  four  knights  electttrt  of  the 
assise  ought  not  tto  be  challengedi 

34.  Whet«>  and  ast  what  time,  the  yurors  m  a 
writ  of  right  tDi^be  ehallenged,  ftnd  where 
Aot,iML  • 

See  Artie,  euper  Chart,  cap.  9. 
JareTp  No.  3,  5. 
Stat.  2.  M.  y .  cap.  3.  No.  1. 

37.  EL  eap.  6l  No.  7. 
—  fV.  2.  eap.  36^  No.  hk 
IVial,  No.  17. 


Chamberlain. 

1.  The  office  and  duty  of  chamberlain,  106.  a. 
See  Sargeanttf,  No.  4. 

Champerty.  (Cambifmrtia.) 

1.  The  etymology  and  signification  of  the  w<ird, 
36a  b. 

See  Maintenance. 


Charge  and  Discharge. 

1.  Where  and  how  a  moveable  inheritance  of 

lands  may  be  charged^  343.  b. 
3.  Where  the  estate  of  the  wife  shall  be  bound 

by  the  charge  of  her  husband,  and  where 

not,  148.  b. 

3.  Where  the  acceptance  of  an  estate  against 
common  right  shall  subject  the  party  to 
charges  accruing  since  his  title,  32.  b.  33.  a. 
373.  a. 

See  Abeieance,  No.  3,  6. 
«ffNi8i/y,  No.  3. 
Maren  &  Feme,  No.  6, 17. 
CsndMsR,  No.  45. 
Crniformatmif  No.  33,  33. 
Hower,  No.  33. 
Fwrfeitwre,  No*  4. 
.  Beir,  No.  31. 

JeiutenoHte,  No.  11,  13. 
Fareen,  No.  9. 
Remitter,  No.  6, 33. 
lient. 

MeeervoHen, 
7Vki^No.39. 


Charters. 

1.  Where  they  pass  as  incidents  to  the  land, 
where  not,  6.  a. 
See  Deede^  No.  6,  10. 
Detinue^  No.  1',  3. 


Chase. 
See  /6rrt^ 

Chattels. 


294.  a. 


THE  TASLE. 


Chatteb. 


eUUebcrtL 


l.TbewvmltorUofchattek»118.b.  ItHa.  1.  Who  ue  so  calkd»  5. 1>.  86.&« 
9.  Where  they  abaU  deteend  or  co  in  fooces- 

■ion,  and  whore  not,  9.  s.  18.  b.  46.  h.  185. 

b.388.a. 

3.  What  ohatteb  are  grantabU  without  deed, 
and  what  not,  85.  a.  per  ut,  pa§, 

4.  In  what  respecta  tenanu  by  atatute-mer- 
chant,  itaple,  kc  aaid  to  have  a  freehold, 
and  in  what  but  a  chattel,  and  why,  43.  a. 
43.  b. 

5.  Where  a  freehold  may  be  limited  in  a  chat- 
tel, 14r.b. 

8oe  Mmn  ondftmct  No.  3,  3,  4^  6^  7. 
FrtehM,  No.4^6. 


Collusion. 

See  Omwi. 

Combe. 
1.  What  It  is,  4.  b.  5.  b. 

Comnote- 
1.  What  a  commote  is,  5.  a. 


Chevage. 
1.  What  chevage  is,  140.  a. 

City. 

1.  The  description  of  a  city,  109.  b. 
3.  For  what  purposes  cities  first  instituted, 
,109.b. 

3.  The  number  of  cities  in  EngUmd^  ibid. 

4.  Erery  city  a  village,  but  not  è  cMiverM, 
115.  b. 

5.  Citizen  not  capable  of  the  performance  of 
an  honourable  service,  107»  b. 

See  Village. 

Claim* 
See  CenHtvual  Claim. 

Clergy. 

1.  The  several  sorts  of  ecclesiastical  persons, 

93.  b. 

%  The  state  of  the  clergy  in  £ngla$ui  at  this 
day,  94.  a. 

3.  How  clergymen  anciently  excelled  in  the 
knowledge  of  the  common  law,  and  the 
names  of  divers  that  had  principal  offices 
of  judicature,  304.  b. 
See  ^iêhop. 

Dean  and  Chapter* 

Mmk. 


Commissioa. 

1.  Where  a  commissioner  to  esamiae  witset' 
ses  may  he  challenged  to  be  a  junrintkt 
aame  cause,  and  where  not,  15r.  b. 

Com  in  on. 

1.  Common,  whence  so  called,  133.  a. 
3.  The  several  soru  of  commons,  122.  a 

3.  Where  by  purchase  of  parcel  of  the  hadf 
in  which,  &c  tl\e  whole  comnumsksUbe 
extinct,  and  where  not,  133.  a. 

4.  Where  a  disseisee  cannot  take  benefit  d  t 
common  before  recontinuance  of  thit  to 
which,  Mcictof  an  advowson  ippendut, 
133.  b. 

5.  Prescription  to  have  99lamcemmmam,tin 
to  exclude  the  owner,  void  ;  terw  to  hxrt 
9*lam  veêttiram,  or  poêturamt  132.  a.  165.  a> 

6.  Appendant  belongs  of  commoo  rigbt  to 
arable  land  for  beasU  of  the  ploogfa,  U3. 
per  ft. 

7.  Appurtenant,  for  what  beasti,  iodhovzt 
commences,  133.  a.  per  teL 

8.  I*ur  caiue  de  vieiftag'e,  how  it  conuancct» 
and  for  what  beasts,  133.  a. 

9.  In  gross,  what,  and  how  it  began,  17% 

10.  ynien  it  shall,  and  when  it  sbiU  ootbea- 
tinguished,  149.  a. 

See  Appendant,  No.  1,  3, 3. 
Jippertienment^  No.  a 

Common  Pleas. 


Cl^l^^  Sec  Court,  No.  4>  5. 

1.  llie  twofold  meaning  of  the  word,  120.  a«  Conclusion. 


Cloagh. 
1.  What  it  is,  4.  b. 

College  or  CoUagium. 
1.  What,  56.  b. 


See  Eêteppett  No.  17. 


Condition. 


Combat. 


See  Mattel 


1.  The  divisions  of  conditions,  201.  ^-^^ 

2.  The  description  of  a  condition  m 

201- ...  .iJ 

3.  What  words  shaU  make  a  condition, 

what  not.  330.  a.  b.  303- a.  b.  30*  «••^'L 

4.  Where  the  canse  of  a  grant  dull 
a  GOoditloDj  and  where  not^ 
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5.  Where  a  proviso  shall  amount  to  a  condi- 
tion, where  to  a  limitation,  and  where  to  a 
covenant,  303.  b.  337  a. 

&  What  words  shall  amount  to  a  condition  in 
case  of  a  lease  for  vears,  304.  a. 

7.  Where,  by  entry  of  a  condition  broken,  the 
parties  shall  be  in  their  former  estates  as 
to  all  purposes,  and  where  not,  30.  b.  103. 
a.302.  a.b.  318.  b. 

8.  Where,  upon  condition  of  re-entry  for  not 
payment  of  a  rent  and  retainer  until  satis- 
faction, the  profits  afler  entr^  shall  be  ac- 
counted  as  parcel  of  the  satisfaction,  and 
where  not,  303.  a. 

9.  What  state  the  feoffor  galneth  upon  such 
re-entry,  303.  a. 

10.  Where,  notwithstanding  such  condition 
to  retain,  the  feoffee,  upon  tender  of  the 
rent,  may  oust  the  feoffor,  303.  b.  203.  a. 

11.  Where  a  condition  subsequent  is  against 
law  or  impossible  at  first,  or  becometh  af- 
ter impossible  by  the  act  of  God,  the  es- 
Ute  of  the  feoffee  shall  be  absolute,  306. 
a.  b.  319.  a. 

13.  Where  the  condition  of  an  oblig^ation  or 
recognizance.  Sec.  becometh  impossible  by 
the  act  of  God,  the  obligation,  &c.  is  sav- 
ed, 306.  a. 

13.  Where  the  condition  of  a  bond  being 
against  law,  the  bond  itself  shall  be  void, 
and  where  not,  306.  b. 

K  Where,  a  man  shall  never  take  advantage 
of  a  condition  where  the  non -performance 
Cometh  by  his  own  act  or  default,  306.  b. 
309.  a. 

15.  Where  a  lease  and  release  shall  be  a  good 
performance  of  a  condition  to  make  a 
feoffment,  207.  a. 

16.  Where,  an  assignee  or  the  feoffee  himself 
after  assignment,  may  tender  money  in 
performance  of  a  condition,  207.  b.  208, 

17.  Where  no  time  is  limited  for  performance 
of  a  condition,  where  the  party  shall  have 
time  during  his  life,  and  where  it  ought 
to  be  performed  in  convenient  time,  208. 
«.  b.  ^  M.  pag.  219.  a.  b.  22a  a.209  a 

18.  Where  a  condition  is  to  be  performed  to 
a  stranger,  a  tender  and  refusal  shall  g^ve 
the  feoffor  or  obligee  a  title  of  entry  or  for- 
feiture, and  where  not,  20i>.  a. 

19.  Where  a  condition  is  broken  for  non-pay- 
njent  of  a  rent,  the  bringing  of  an  assise, 
distress,  or  acceptance  at  a  day  after, 
«hall  be  a  good  dispensation,  211.  b. 

30.  Where  a  condition  shall  be  said  perform- 
^  albeit  the  words  be  nbt  pursued,  and 
where  not,  212.  b.  213.  a.  318.  a.  219.  b. 
220.  b. 

21.  What  persons  may  take  advantage  of  a 
condition,  and  what  not,  214.  a.  b.  215.  a. 
Md  b.  379.  a. 

Where  the  heir  may  take  advanUge  of  a 
Condition  which  his  ancestor  could  not  by 
PofiibiUty,  214.  b. 
*>.  Where  a  condition  which  createth  an  es- 
tate shaU  be  good  without  deed,  216.  %. 


34.  Where,  upon  a  grant  for  years  condition* 
ally  to  have  fee,  the  fee  shall  be  said  to  be 
in  the  grantee  before  performance  of  the 
condition,  and  where  not,  316.  b.  217.  a. 
and  b.  216.  at 

25.  A  lease  to  a  man  and  a  woman,  upon  con- 
dition which  of  them  first  marrv  shall  have 
fee,  and  they  intermarry,  no  fee  shall  ac- 
crue, 318.  a.  ■ 

36.  Where  a  lease  is  made  with  condition  to 
have  fee  upon  payment  of  money,  the  at- 
tainder and  execution  of  the  lessor  before 
the  day  shall  hinder  the  accruer,  318.  a. 

37.  Where,  notwithstanding  the  devesting  of 
the  freehold  or  fee  by  condition  subse- 
quent, the  former  interest  of  the  party 
shall  remain  in  him,  and  where  not,  218.  b. 

28.  Where  a  man  may  take  advanlag-e  of  a 
condition  without  entry  or  claim,  and  where 
not,  218.  a.  b.  216.  b.  237.  a.  379.  a. 

29.  Where  a  condition  is  to  make  a  gift  in 
frankmarriage  to  one,  with  the  cousin  of 
the  feoffor,  a  gifl  to  him  for  life  shall  be 
a  good  performance,  219.  b. 

30.  Where  a  condition  is  to  make  a  gifl  in 
frankalmoign  to  a  layman,  a  gift  to  him 
for  life  shall  be  a  good  performance,  21 9.  b. 

31.  Where  a  condition  is  to  make  a  lease  for 
life  to  a  woman  without  impeachment  of 
waste,  a  lease  to  her,  and  her  husbahd 
without  such  clause,  shall  be  a  good  per- 
formance, 319.  b.  220.  a. 

32.  Where  a  condition  to  infeoff  the  feoffor 
and  <  his  heirs,  a  feoffment  to  the  heir  of 
the  feoffor  to  have  to  him  and  his  heirs 
shall  be  no  performance,  220.  b. 

33.  Where  a  feoffment  is  made  upon  condi- 
tion of  refeoffment,  what  act  by  the  feoffee 
shall  be  said  a  breach  of  such  condition, 
and  what  not,  220.  b.  221.  a.  b.  222.  a.  b. 

34.  Where  the  feoffee  is  once  disabled,  no 
possibility  afler  can  enable  his  perform- 
ance ;  tecu»  of  a  disability  of  tlie  part  of 
the  feoffor,  221.  b.  222.  a. 

35.  Where  a  tenant  of  the  king  by  licence 
makes  a  feoffment  upon  a  condition  of  re- 
feoffment, a  feoffment  to  his  heir  aflerhia 
death  shall  be  no  performance,  222.  a.  b. 

36.  Where  an  advowson  is  granted  upon  con- 
dition of  regrant,  after  the  church  is  void, 
is  no  performance,  222.  b. 

37.  Where  the  restriction  of  alienation  by  the 
condition  of  a  gift  or  conveyance,  shall  be 
good,  and  where  repugnant,  223.  a.  per 
toU  pag.  b. 

38.  To  what  intent  a  <jondition  that  restrains 
the  donce  in  tail  to  alien  shall  be  g-ood, 
and  to  what  not,  223.  b.  2:4.  a.  b.  379.  a. 

39.  Where  a  condition  restraining  an  infant, 
baron  and  feme,  or  an  ecclesiastical  cor- 
poration to  alien,  shall  be  good,  and 
where  not,  224.  a. 

40.  Where  a  condition  that  tenant  in  tail  may 
alien  for  the  benefit  of  his  issue,  shall  be 
good,  224.  b. 

41.  Where  a  condition  to  enter  upon  the  alie- 
nation and  dcKth  of  tenant  in  tail  witliout 

issue. 
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itrae,  ilMllbe  a  good  pnfeBtîon  of  «  dis* 
eontîmiince,  394.  b.  335.  a. 
43.  Where  a  cooditkm  coniisteth  of  lerenl 
parts  in  the  conjunctive,  disjuDctive,  or 
b>th,  how  it  shall  be  conttruody  and  when 
said  to  be  perforrued,  225.  a. 

43.  How  k  man  may  be  aided  by  a  condition 
without  a  deed,  326.  a.  b.  ^25.  a,  b. 

44.  The  description  of  a  condition  in  law, 
2.U.  b. 

45.  Where  an  entry  or  recovery  by  reason  of 
a  co'iilition  in  law  sliail  avo'»d  precedent 
C'  ir^e»»,       wJ.<;r*.'  not,  2.>3.  b.  2i4  a. 

46  W)iut  w>:(lk  :n  a  lasi  will  shall  make  a 
CoTidiMOTi,  \  it!à\  c^fciutot  in  It  deed,  b. 

47.  \^  trii»if;H  iruy  be  doiie  upc^n  condiiion. 
Slid  wl.rti  J.  .t,  274.  b. 

48.  Wiu  rc  mini  what  absent  to  an  act  may  be 
iiP'«n  coitJtuun,  and  wiiat  hot,  30U.  b. 
397.  a. 

49.  Wiit  To  the  heir  shall  enter  for  a  condition 
broken,  albeit  no  ri^ht  in  the  liUid descend, 
202.  a.  iJ6.  b. 

50.  Where,  upon  a  g^ifl.  Ice.  a  condition  is  re- 
served to  a  stranger,  the  donor  himself 
shall  take  advsntage  of  it,  and  not  the 
stranger,  379.  a. 

51.  Where  a  condition  may  stand  good  for 
part,  and  be  void  for  other  part,  379.  a. 

53.  Where  an  alienstion  shall  extinguish  a 
condition  or  power  of  revocation,  and 
where  not,  365.  b.  379.  a.  b. 

53.  Where  a  lease  for  life  is  made  with  con- 
dition to  have  fee  upon  alienation  of  the 
reversion,  upon  alienation  by  fine  tltere 
shall  be  no  accruer,  o78.  b. 

54.  W  here,  in  a  g  if*,  in  tail,  a  condition  upon 
alienation  uf  ilie  donee,  that  ht  s  eatate 
shall  cease  .ind  rem  .in  over,  shall  be  void, 
377.  o.  J78  a.  b.  Ô79.  a. 

55.  rhe  several  suns  ot  conditions  in  deed, 
UOX  a.b. 

56.  Th.it  conditions  against  law  shall  be  void, 
liuw  to  he  utulersLood,  2oC.  b. 

57.  Whtiher  a  atiunj^er  nmy  make  a  tender 
iti  ptr  01  niHMci  of  conrlition  ?  2U6  b. 

58.  T\\f.  dilii  it'.re  lieiwoen  a  condition  con- 
tained in  a  (l<  a  ot  feoti nient,  and  a  condi- 
tion in  H'l  mIm^- 208.  b. 

59.  \V litre,  c  Jiidi.i  ..  v  ma.v  be  performed  by 
v'lf  iieii,ex(.i '.V  Swc.  .f^Jj.  b.  206. a  b  207, 
b.  * Ju  A  b.  U'JJ.  a. 

60.  Where  acc  p'a'icc  of  one  thing  for  ano- 
ihcr,  or  a  Itss,  or  at  a  Jitltreni  time  or 
place,  siiall  be  pc  rf.  m  m  ance  of  a  condition, 
and  M  hi  re  not,  212.  a.  b. 

61.  Conditions  creati.jgçstavr 9  to  be  construed 
liberally  ;  iecus,  as  to  conditions  destroy- 
ing estates,  219  b. 

C)"2.  <  t.ndiiions  in  law  twofold,  233  b. 
6.;.  ^lay  descend  to  tlie  heir,  &.C.  ibid, 
6;  wolds  may  imply  a  condition  inlaw, 

a. 

C."».  V»  li«  re  f  st.'ites  may  be  created  by  condi- 
tion in  law  ;  and  such  conditions  may  be 
plesded  without  deed,  332.  b.  236.  b.  ' 
See  Acceptance,  No.  2, 3,  4. 
I  ,  I.  7. 


wissifas.  No.  1. 
CsverfipTC,  Nou  5. 
Herdb,  No.  18,  19L 
llMmd,  No.  2. 
Infant,  No.  6. 

Stat  32  U  Vlf  I.  cap.  34.  No.  33. 
Tatder  amd  Be/utal,  So.  6u 

Confirm  atkn. 

1.  The  etymology  and  definition  of  a  coiifir> 
mation,  295.  b. 

2.  The  form  of  a  confirmation,  ibid. 

3.  The  several  kinds  of  confirmations,  29ib. 

4.  W'liat  shall  be  said  good  wonlsof  confinni- 
tjon,  and  wiiat  conveyance  shall  amount  to 
a  conhi  mation,  and  what  not,  3a!.  b.  JUia 
per  tot.pag'. 

5.  Whei*e  the  same  words  shall  amount  to  a 
grant  and  confirmation  of  one  and  tbe  fame 
thing,  302.  a. 

6.  Where  privity  is  requisite  in  a  confimu- 
tion,  ana  where  not,  296.  a.  305.  b. 

7.  Where  a  confirmation  to  the  lessee  fiir 
vears  of  a  tenant  for  life  or  disseisor  shall 
be  good;  9eeut,  of  a  release,  296.  a  b. 
308.  a. 

8.  Where  a  lease  is  made  to  begin  at  a  dij  to 
come,  a  confirmation  to  the  lessee  before  tbe 
day  shall  be  void^  296.  b. 

9.  Wl  lere  a  confirmation  of  part  of  the  estate 
shall  be  a  good  confirmation  of  the  whole, 
and  where  onlv  for  that  part,  296.  b.  397. a 

10.  Where  a  confirmation  to  him  in  the  rever- 
sion or  remainder  shall  enure  to  the  parti- 
cular estate  in  possession,  but  not  è  cts- 
verso,  297.  a.  b.  298.  a. 

11.  Where  tenant  in  tail  hath  reversion  in  fee 
expectant,  a  confirmation  of  the  estate  tail 
shall  not  extend  to  tlie  reversion,  297.  >• 

12.  Where  two  least -s  for  years  are  in  being, 
determinable  upon  the  death  of  tenant  for 
life,  and  he  in  the  reversion  confirm*  the 
last,  and  after  confirms  the  first  lease,  by 
death  of  tenant  for  life,  tJie  first  shiU  (l^ 
termine,  and  the  last  continue,  296.  a. 

13.  V\  here  two  joint  en  an  is  be,  one  for  life, 
and  the  other  in  fee,  a  conôrmation  to  the 
joiiitenant  in  fee  for  his  life  shall  extendto 
his  companion,  and  the  whole  fee  simple 
also,  297.  b. 

14.  Wheie  one  disseisor,  by  tlie  confirmation 
of  his  disseisee,  should  hold  out  his  com- 
panion, and  where  not,  293.  a.  b. 

15.  \\  here  a  confirmation  to  tenant  for  life  to 
.  have  his  estate  to  hmi  and  his  heirs  siiall 

make  no  enlargf-ment  ;  otherwise,  where 
it  is  to  have  the  land  to  him,  «w,  191- b. 

298.  a.  b. 

16.  Where  a  confirmation  to  the  husbanded 
wife  seised  in  the  right  of  his  wife  for  lifci 
shall  enure  to  the  husband  in  remainder 
f.r  his  life,  299.  a.b. 

17.  A  confirmation  to  a  baron  and  feme,  seistd 
for  lite  in  right  of  the  feme,  to  have  to 
them  and  their  heirs,  how  it  shall  emat, 

299.  b. 

18.ACSS. 
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11 A  confirmation  to  baron  and  feme»  tenante 
for  life  by  aeferal  moieties,  to  have  to 
them  and  their  heirs,  how  it  shall  enure, 
299.  b. 

19.  A  confirmation  to  the  tenant  for  life  and 
hini  in  the  remainder  for  life,  to  have  to 
them  and  their  heirs,  how  it  shall  enure, 

299.  b. 

20.  Where,  after  a  giii  to  two  men  jtnd  the 
heirs  of  their  bodies,  the  donor  confirms 
to  them  and  their  heirs,  how  it  shall  enure, 
ibid. 

91.  Where  a  confirmation  to  baron  and  feme 
possessed  of  a  term  for  years  in  rig^ht  of 
the  feme  shall  enure  to  them  for  their 
lives  in  jmntenancy,  300.  a. 

22.  Where  the  reentry  or  recovery  of  the  dis- 
leisee  shall  not  avoid  the  charge  of  the 
disseisor  or  his  heir  against  his  own  con- 
firmation, 300.  a. 

S3.  Where  the  feoffor,  by  entry  for  a  condi- 
dition  broken,  shall  not  avoid  the  charge 
of  the  feoffee  against  his  own  confirma- 
tion,  300.  a.  301.  a. 

24.  Where  the  licence  of  the  patron  and  ordi- 
•  dary  to  the  parson  to  grant  a  rent  shall  be 

a  good  confirmation  of  the  same  grant, 

300.  b. 

25.  Where  the  confirmation  of  the  grant  of  a 
parson  by  the  bishop  sole  without  U)e  dean 

-and  chapter,  shall  be  good,  and  where 
not,  300.  b.  339.  a. 

26.  Where  the  erant  of  a  parson,  with  the  con- 
firmation of  patron  and  ordinary,  shall 
bind  the  successor  during  the  continuance 
of  the  patron's  esUte,  300.  b. 

27.  Where  the  grant  of  a  parson  confirmed  by 
another  parson,  his  patron,  shall  bind  only 
during  his  life,  without  the  confirmation 
of  the  patron  paramount,  300.  b. 

28.  Where  tenant  in  tail  being  patron,  con- 
firms, and  after  discontinues,  the  g^ant 
shall  bind  during  the  discontinuance,  and 
if  the  tail  be  barred,  forever,  300.  b. 

29.  Where  a  bishop  having  two  chapters 
makes  a  grant,  the  confirmation  of  the  one 
without  the  oUier  shall  not  bmd  his  suc- 
cessor, 301.  a. 

30.  Where  a  disseisor  makes  a  charter  of 
feoffment,  and  a  letter  of  attorney  to  make 
livery,  the  confirmation  of  the  disseisee 
before  livery  is  void  ;  êecus  of  such  char- 
ter by  a  bishop,  and  confirmation  b^  the 
dean  and  chapter,  or  of  the  mnt  oi  a  re- 
version before  attornment,  301.  a. 

31.  Where  a  bishop  at  the  common  law  grant- 
ed land  to  the  king,  the  confirmation  of 
the  dean  and  chapter  before  enrollment 
Was  good  to  bind  the  successor,  albeit- 
the  confirmation  was  never  enrolled, 301.  a. 

32.  Where  tenant  for  life  grants  a  rent  in  fee, 
the  confirmation  of  him  in  the  reversion 
shall  make  the  rent  good  forever,  301.  a. 

33.  Where  the  lease  of  tenant  for  life  and  him 
in  the  reversion  shall  be  said  the  lease  of 
the  tenant  and  confirmation  of  him  in  the 
^vciltioir,  and  ivbere  i  cvrhfcfto,  45.  a. 


34.  Where  the  grant'of  the  bargainor  and  bar- 
gainee before  enrollment  shall  be  said  the 
grant  of  the  bargainor  and  confirmation 
of  the  bargainee  but  è  cvtvœrto  after  en- 
roll ment,  147.  b. 

35.  Where  the  heir  of  the  disseisor  and  tlie 
disseisee  join  in  a  feoffment,  it  shall  be 
construed  the  feofiment  of  the  heir  and 
confirmation  of  the  disseisee  ;  but  è  con- 
t<er«0,  if  the  disseisor  himself  and  the  dis- 
seisee had  joined,  302.  a.  b. 

36.  Where  a  tenure  may  be  abridged  by  a 
confirmation  ;  wectit,  of  a  common  or  a 
rent-charge,  305.  a. 

37.  Where  the  reservation  of  a  new  tenure 
upon  a  confirmation  to  tlie  tenant  shall  be 
void,  305.  a.  306.  a. 

38.  A  confirmation  or  release  by  the  lord  pa- 
ramount to  the  tenant  to  hold  by  lesser 
services  void,  305.  b. 

39.  Where  the  lord  releases  or  confirms  to  his 
tenant  in  chivalry  to  hold  by  knight's  ser- 
vice only,  for  all  services  and  demands, 
yet  ward,  marriage,  &c.  shall  continue, 
303.  b. 

40.  Where  a  confirmation  to  an  abbot,  tenant 
to  hold  in  frankalmoign,  shall  be  good,  306. 
a.  b. 

41.  Where  a  stranger  seizes  and  detains  a 
villein,  a  confirmation  to  him  by  the  lord 
void,  306.  b. 

42.  Where  a  confirmation  to  the  grantee  for 
life  of  a  rent,  shall  be  good  by  wa>  of  en- 
largement, and  where  not,  308.  a.  b» 

43.  Where  a  confirmation  to  lessee  for  life  of 
his  estate,  the  remainder  over,  shaU  be  Suf- 
ficient to  pass  the  remainder,  317.  a. 

44.  The  effect  of  a  deed  of  condrmation, 
295.  b. , 

45.  Where  a  confirmation  of  one  of  two  join- 
tenants  altereth  the  estate^  and  where  not, 
298.  b. 

See  Attornment,  No.  45. 

Coning  or  Cyuing. 
1.  Their  signification,  65.  b. 

Consanguinity. 

1.  How  the  degrees  are  computed  by  the 
common,  canon,  and  civil  law,  23  and  24. 
per  tot. 

Constable. 

1.  The  several  acceptations  in  law  of  the  word, 
234.  b. 

See  Jtarthall,  No.  4. 

Construction. 

8ee  Statut^9,  No.  1,  2, 4,  5,  8, 9, 10,  il,  12, 
14,  16. 

Continual 
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Coiitmiud  Claim. 

1.  Tbe  dMcriptioo  of  a  conUnoal  cUîa»  and 
whence  so  called,  250.  a,  b. 

2.  Where  a  continual  claim  by  him  that  hath 
right  and  cannot  enter  abail  avoid'adifcent» 

230.  b. 

3.  Where  the  heir  shall  take  benefit  of  a  con- 
tinual claim  made  by  bis  ancestor  to  avoid 
a  discent,  and  where  not,  250.  b. 

4  Where  the  continual  claim  of  him  in  the  re- 
version or  remainder  shall  avoid  a  discent, 
in  the  alienee  of  tenant  for  life,  951.  a. 

5.  Where  the  claim  by  him  in  the  remainder 
for  life  shall  avail  him  in  the  remainder  in 
fee,  as  to  the  avoidance  of  such  discent, 
and  where  not,  251.  a.  b.  252.  a. 

6u  Where  tlie  surviving  iointenant  shsll  take 
benefit  of  a  continual  claim  made  by  his 
companion,  252.  a. 

7.  W  here  and  to  what  purposes  a  continual 
claim  shall  amount  to  an  entry  and  seisin, 
and  where,  and  to  what  not,  253.  h.per  tot. 
paf,  254.  a.  263.  a. 

8.  Where  such  claim  out  of  the  view  of  the 
land,  and  where  within  view,  shall  be  suffi- 
cient, and  where  not,  254.  a.  b. 

9.  Within  what  time  a  continual  claim  ought 
to  be  made  at  the  common  law,  and  within 
what  at  this  day,  ai54.  b.  255.  a.  256.  a. 

10.  Where  such  claim  at  the  common  law 
shall  avoid  all  manner  of  discents  happen- 
ing within  the  year  and  day,  255.  b. 

11.  Where  such  year  and  day  to  avoid  a  dis- 
cent, ^hall  not  be  accounted  from  the  dis- 
seisin but  from  the  cliiim,  256.  a. 

12-  Where  the  continuance  of  possession  after 
every  such  claim  shall  be  a  disseisin,  for 
which  the  party  may  have  trespass,  or  a  for- 
cible entry  if  it  be  with  force,  256.  b.  257.  a. 

13.  Where  such  claim  made  by  the  servant  of 
him  that  right  hath  upon  his  command- 
ment, shall  be  sufficient  to  avoid  a  discent, 
and  where  not,  257.  b.  258.  a.  and  b.  259.  a. 

14.  Where  the  bringing  of  an  action  shall 
amount  to  a  claim,  262.  b.  263.  a.  145.  b. 

15.  Where  tlie  husband  discontinues  the  land 
of  his  wife  upon  condition,  by  the  entry  of 
his  heir  for  tiie  condition  broken,  the  state 
shall  vest  in  the  wife  without  entry  or 
claim,  202.  a.  336.  b.  337.  a. 

16.  Where  an  agreement  to  the  entry  of  a 
stranger  in  the  name  of  him  that  hath 
ri^ht  within  the  five  years,  shall  be  a  good 
claim  to  avoid  a  fine,  245.  a.  258.  a. 

17.  Within  what  time  claim  ought  to  be  made 
after  judgment  in  a  writ  of  right,  or  upon 
a  fine  levied  at  tlie  common  law,  254.  b. 
262.  a. 

18.  Whether  non-claim  at  the  common  law 
may  prejudice  a  feme  covert,  262.  b. 

19.  W  hat  persons  have  the  right  of  making 
continual  claim,  251.  a. 

20.  Continual  claim  how  made,  252.  a.  253.  b. 
254.  a.b.255.  a. 

21.  The  effect  of  continual  claim,  256.  b. 
257.  a. 


32.  l^cre  necessary,  uid  where  Bat,  to  ssvb 
the  right  of  entry  to  one  impriaooed,  359.  a. 
23.  In  what  cases  a  person  out  of  the  realm 
shall  be  barred  ot  the  right  of  entry  by  not 
making  continual  claim,  and  where  not, 
260.  a.b. 
8ee£itfry. 

iW#,Ko.2,3. 

lÂfvertf  of  Seinn,  No.  14 

Bendtter,  No.  36. 

StQt,32  H.  VUI.  CO/.  33.  No.  31. 

Con  tors. 
1.  Who  they  are,  If.a. 

Contract. 

1.  The  derivation  of  the  word,  47.  fa. 

2.  What  shall  be  said  a  sufllcient  contract 
whereupon  to  ground  an  action  of  debt,  and 
what  not,  162.  b. 

Conusans  of  Pleas. 

1.  Of  what  matters  the  ecclesiastical  coort 
ought  to  have  conusans,  and  of  what  not, 
96.  a.  b. 

See  Quore  Impedil. 

Cope. 
1.  What  it  is,  4.  b.  5.b. 

Copyhold  and  Copyholder. 

1.  The  signification  of  the  word  copia^  57.  b. 

2.  The  description  of  a  tenancy  by  copy,  57. 
b.  58.  a. 

3.  Copyholder  may  take  a  lease  for  one  year, 

58.  a. 

4.  May  maintain  an  ejectment,  iAidL 

5.  Whence  so  called,  60.  a. 

6.  How  copyholders  in  ancient  times  were 
called,  58.  a.  61.  a.  62.  a. 

r.  By  what  things  a  copyhold  custom  ought 
to  be  supported,  58.  b. 

8.  What  things  may  be  granted  by  copy,  and 
what  noi,  58.  b. 

9.  By  what  persons  admittances  and  voluntary 
granu  by  copy  ought  to  be  made,  and  by 
what  not,  58.  b. 

10.  Where  a  grant  by  copy  shall  be  good  by 
one  who  is  a  dominuo  pro  tempore,  58.  b. 

11.  By  what  means  copyhold-land  or  right 
may  be  transferred  over,  and  by  what  not, 
and  why  not  by  deed,  58.  b.  59.  a.  61.  b. 

12.  The  form  of  a  copyhold  surrender,  58.  b. 
59.  a. 

13.  Where  such  a  surrender  out  of  the  couxt 
oi  the  lord  shall  be  good,  and  where  not, 
59.  a.  61.  b.  62  a. 

14.  What  acu,  &c.  by  tbe  tenant,  shall  bessid 
a  forfeiture  of  his  copyhold  estate,  sod 
what  not,  59.  a.  63.  a. 

15.  To 
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15.  To  what  pvipoce  the  lord  shall  be  said  in 
by  the  surrender  of  his  copyhold  tenant, 
and  to  what  not,  59.  b. 

16.  Where  the  interest  of  the  copyhold  estate 
shall  be  bound  by  the  surrender,  and  the 
admittance  of  the  lord  shall  have  relation 
unto  it,  59.  b. 

17.  Where  the  estate  of  ce^tutf  que  we  shall 
ensue  the  limitation  in  the  surrender,  and 
not  in  the  admittance  of  the  lord,  59.  b. 
60.  b. 

II.  Where  the  lord  shall  be  compelled  to  make 
admittance  according  to  the  surrender  to 
him  which  was  dominu»  pro  tempore  before, 
59.  b. 

19.  Where  a  custom  to  have  fines  of  copyhold 
tenants  upon  the  alteration  of  the  lord  or 
tenant,  shall  be  good,  and  where  not, 

59.  b. 

90.  Where  Unes  in  certain  are  unreasonably 
exacted,  the  copyholder  shall  not  be  com- 
pelled to  pay  them,  59.  b.  60.  a. 

21.  How  copyholders  shall  plead,  and  be  im- 
pleaded, and  the  form  of  such  plaint, 

60.  a. 

22.  Where  a  copyhold  may  be  intailed,  and 
such  intail  also  docked  by  surrender,  60.  b. 

21  What  remedy  a  copyholder  hath  against 
his  Tord  for  ejectment  without  cause,  60. 
b.  61.  a.  63.  b.  63.  a. 

24.  What  remedy  a  capyhold  tenant  hath  for 
an  erroneous  recovery  in  the  court  of  his 
lord,  60.  a. 

25.  The  office  and  duty  of  the  lord  of  a  copy- 
hold manor,  59.  b. 

21.  Where  admittances  by  the  lord  out  of  the 
court  or  manor,  shall  be  good,  61.  b. 

27.  Where  the  wife  of  the  copyholder  shall  be 
endowed,  and  where  not,  J3  b. 

28.  Tenants  by  the  verge,  why  so  called,  and 
how  they  differ  irom  tenants  by  copy, 

61.  a. 

29.  The  custom  of  the  manor,  &c.  to  regulate 
tenancies  by  copy,  62.  a.  b.  63.  a. 

See  BaiUf. 
Domer. 
Steward. 

Tenant  at  will.  No.  10. 

Comage. 
1.  What  it  is,  106.  b. 

3.  Tenant  by  comage  paid  no  escuage,  69.  b. 
8ee5bytfon/y,No.  5. 

Corody. 

1>  Where  a  house  or  land  may  be  appendant 
to  a  corody,  49.  a. 
Bee  Appendant,  No.  3. 

CorporatioD. 

1.  The  description  of  a  corporation,  and  why 

«0  caUed,  250.  a- 
2<  The  division  of  corporationsi  2.  a.  250.  a. 


3.  How  many  several  ways  a  cerporation  may 
commence  and  be  established,  250.  a. 

4.  What  corporation  shall  take  a  fee  simple 
without  the  word  (successors),  and  what 
not,  94.  b. 

5.  Where  a  sole  corporation  shall  take  a  fee 
simple  without  (successors),  and  where 
not,  8.  b.  9.  a.  b.  94.  b. 

6.  Where  the  privileges  belonging  to  a  corpo- 
ration by  prescription  shall  determine  by 
the  change  of  the  same  corporation,  and 
where  not,  102.  b. 

7.  Where,  by  the  dissolution  of  a  corporation, 
their  lands  shall  revert  to  the  donor  \  and 
shall  not  escheat,  13.  b. 

8.  Where  and  what  corporation  may  maintain 
a  writ  of  right,  and  where,  and  what  not, 
341.  b.  per  tot.  pag, 

9.  Where  a  disclaimer,  or  other  act,  by  bishop, 
&c.  shall  bind  their  successors,  and  where 
not,  103.  a. 

10.  The  power  which  ecclesiastical  corpora- 
tions had  to  dispose  of  their  lands,  &c.  at 
the  common  law,  and  how  they  are  now 
restrained  by  sUtutes,  44.  a.  300.  b.  301.  a. 
325.  b.  342.  a. 

11.  What  leases  at  this  day  are  good  by  a  hi-  . 
shop,  dean,  and  chapter,  &c.  and  what 
not,  44  a.  and  b.  342.  a. 

12.  Where,  and  what  corporation  may  do  and 
receive  homage,  and  where,  and  what  not, 
65.  b.  66.  b.  67.  a.  341.  b. 

13.  Where  a  grant  to  a  corporation  aggregate, 
albeit  the  head  of  the  corporation  be  want- 
ing at  the  time,  shall  be  good,  and  where 
not,  264.  a. 

See  Homage,  No.  7,  8,  10. 
Lecuee,  No.  4, 6,  18. 
JPurchmee,  No.  2,  3. 
KeUef,  No.  7. 

Con*uption  of  Blood. 

1.  In  what  manner  and  degree  the  blood  is 
said  to  be  corrupted  by  attainder,  391.  b. 

3.  By  what  means  the  blood  corrupted  by  at- 
tainder may  be  restored,  and  by  what  not^ 
8.  a.  391.  b.  392.  a. 

3.  W^here  corruption  of  blood  in  the  father 
shall  disable  the  issue  to  inherit  to  his  mo- 
ther, 12.  a. 

4.  Where  corruption  of  blood  in  the  father 
shall  disable  the  son  to  inherit  to  his  bro« 
ther,  and  where  not,  8.  a. 

5.  Where  corruption  of  blood  in  the  eldest  son 
shall  hinder  a  discent  to  the  youngest,  13. 
a.  392.  a. 

6.  Judgment  to  be  hanged  by  martial  law  no 
corruption  of  blood,  13.  a. 

See  Jtttainder. 

Heir,  No.  18,  19, 20. 

Cosces,  cocet,  cotacumi  Sc  colariL 
1.  Their  meaning,  5.  b. 

Cosinage. 
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Cosînage. 

1.  Where,  tnd  by  whom  a  writ  of  connage 

lieth,  160.  a. 
3.  Where  it*  lieth  for  a  rent-charge  or  teck» 

ibid. 

Coats. 

See  I>amag€9* 

CottcrelH  and  Contagium. 
1.  The  meaning  of  the  worda»  5.  b.  56.  b. 

Councils  of  the  King. 
1.  What  they  are,  110.  a. 

County. 

1.  The  word,  whence  deriyed,  109.  b. 
3.  Their  number  in  England  and  Wales,  ibid. 
6ee  Shirt, 

Covenant. 

1.  Where  an  assignee  shall  take  advantage  of 
a  covenant,  without  being  named  in  the 
deed,  and  where  not,  384.  b.  385.  a. 

%  Where  a  man  shall  be  bound  by  the  cove- 
nants and  conditions  in  an  indenture,  albeit 
he  never  sealed  the  deed,  and  where  not, 
330.  b.  231.  a. 

3.  Where  a  covenant  in  deed  shall  destroy  the 
covenant  in  law,  and  where  not,  384.  a. 

4.  A  release  of  all  actions  and  suiu,  no  dis- 
charge of  a  covenant  before  ii  be  broken  ; 
•ectM,  of  a  release  of  covenants,  292.  b. 

5.  Where,  upon  a  covenant  to  pay  money  at 
several  days,  after  the  first  detault  an  action 
of  covenant  lieth  ;  otherwise  of  debt  upon 
an  obligation,  392.  b. 

6.  How  to  plead  performance  of  covenant, 
303. 

7.  The  several  kinds  of  covenants^  139.  b. 
See  PoffmetU. 

Wurranty. 

Coverture. 

1.  The  signification  of  the  word,  and  whence 

so  called,  112.  a. 
3.  Where  a  feme  covert  may  be  a  purchaser, 

and  where  the  estate  shall  be  said  to  be  in 

her  before  the  agreement  of  her  husbaud, 

3-  a.  356.  b. 

3.  Where  laches  shall  be  adjudged  in  a  feme 
covert,  and  where  not,  246.  b.  3  j2.  a.  3.56.  b. 

4.  Where  a  feme  covert  may  sue  and  be  «ued 
witliout  her  husband,  132.  b.  133.  a.  per  tot, 

5.  Where  the  breach  of  a  condition  in  law 
shall  be  a  forfeiture  of  the  office  or  estate 
of  a  feme  covert,  and  where  not,  333.  b. 


6.  To  what  purposes  a  Mocareaieiit,  précè- 
dent, or  ag^reement  subsequent,  shall  aiake 
a  feme  covert  a  disseisoress,  and  to  what 

not,  357.  b. 

7.  No  privilege  of  non-claim  to  a  feme  covert 
at  the  common  law,  262.  b. 

See  Barm  and  Feme. 

£a§tar<fy.  No.  8,  9,  18. 
Infant t  No.  8.  » 

Covin  and  Fraud. 

1.  The  description  and  derivation  of  the  word, 
357.  a.  b. 

2.  Where  assignment  of  dower  or  other  Uv. 
ful  act  compassed  by  covin,  shall  be  avoid- 
ed, 35.  a.  357.  b. 

3.  Where,  upon  a  condition  of  payment  of  mo- 
ney, a  covinous  payment  in  show,  shiU  be 
no  performance,  209.  b. 

4.  Where  and  how  fraudulent  conveyioca, 
extortions,  &c.  shall  be  avoided  at  this  dAj, 
and  against  what  persons  they  shall  be  roid, 
and  against  what  not,  3.  b. 

5.  Where  a  recovery  by  covin  against  a  tenant 
for  life  shall  be  a  forfeiture  of  bis  estate, 
362.  a.  356.  a. 

6.  Where  a  collateral  warranty  after  a  di«ci« 
sin  by  covin  shall  be  no  bar,  366.  b. 

7.  Where  a  termor  for  years,  guardian,  tenant 
by  statute-merchant,  elegit,  &c.  shall  falsify 
a  recovery  by  covin  had  against  hin  in  the 
reversion,  and  where  not,  46.  a. 

8.  If  a  man  hath  a  just  cause  of  action,  and  do 
raise  up  a  wrongful  tenant  by  covin,  his 
right  is  destroyed,  357  b. 

See  Fer/eiture,  No.  3,  6,  7,  8. 
Metmtter,  No.  10,  2S,  30. 
Stat.  13.  El  cap.  15.  No.  3. 

 14.  El  cap  8.  No.  4.  * 

 12.  El  cap.  4.  No.  6. 

 21.  U.  Vlil.  cap.  15.  No.  3. 

Merton,  cap.  6w  No.  4. 

Count. 

1.  The  etymology  and  significatioB  of  the 

word,  17.  a. 
3.  The  office  snd  nature  of  a  count,  It^ 

303.  a.  b. 

•  3.  Where  the  count  varying  from  the  wotoMw 
tlie  writ  shall  be  good,\nd  where  not,  2& 
b.  54.  b. 

See  J*kadtnj9t  No.  5, 13. 
IFrUt,  No.  5. 

Court. 

1.  The  definition  and  derivation  of  the  wort 
58.  a. 

3.  The  divers  kinds  of  inferior  courU,  snd  the 
several  judges  of  them,  Md. 

3.  Court'Jtaron  whence  so  called,  who  the 
judge,  and  in  what  place  such  court  oapt 
to  be  holden,and  in  whatnot,  58.  ad6jXt. 

4.  What  couru  are  6f  record,  and  wbstaot, 
lir.b.l68.b. 
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5.  The  antiauity  and  jurisdictioB  of  the  courts 
of  king's  bench  and  common  pleas,  71.  b. 

6.  The  county  court,  toum  of  ttie  sheriff,  and 
court4eet,  168.  a.  b. 

7.  The  eccIesiasticU  court  and  its  jurisdic- 
tioD,  96.  a.  b.  344.  a. 

8.  What  the  court  shall  judge  of,  58r  a. 

9.  Court  of  record  is  the  king's,  117.  b.  260.  a. 

10.  Courts  of  record,  what  they  hold  plea  of, 
260.  a. 

11.  How  erected,  260.  a. 
See  Admiraly  No.  3. 

Marthtill,  No.  4 
Parliament,  No.  2,  3,  4,  5. 

Cui  in  Vitâ, 

1.  Where,  upon  a  recovery,  in  an  action  of 
waste  against  the  husband  and  wife  by  de- 
fault, Uie  wife  shall  have  a  cui  in  vita, 
355.  b. 

2.  Whether  the  wife  shall  have  a  eui  in  vitâm 
the  husband  haidng  abjured  the  realm  ? 

ma. 

See  Quodei  deforceat.  No.  7. 
JHetceit,  No.  2,  3. 
Siat,  rr.  2.  cap,  3.  No.  & 

Curtesy  of  England, 

1.  Description  of  a  tenant  by  the  curtesy  of 
En^Umd^  and  why  so  called,  29.  a.  30.  a. 

3.  Of  what  tilings  the  husband  shall  be  tenant 
by  the  curtesy,  and  of  what  not,  29.  a.  b.  30. 
t.b. 

3.  Of  what  estate  of  the  wife  the  husband  shall 
be  tenant  by  the  curtesy,  and  what  not, 
29.  b. 

i  Of  what  seisin  of  the  wife  the  husband  shall 
be  tenant  by  the  curtesy,  and  of  what  not, 
39.  a.  40.  a. 

S,  Where  the  husband  shall  be  tenant  by  the 
curtesy  of  an  estate  in  suspence,  and  where 
not,  29.  b. 

^.  Where  a  seisin  shall  be  sufficient  to  make 
a  tenancy  by  the  curtesy,  tliat  shall  not 
make  a  pottetsio  fratris,  15.  b. 

7.  Where  the  husband  shall  be  tenant  by  the 
curtesy  of  a  seism  of  his  wife  hail  by  intru- 
■ion  upon  the  king,  and  where  not,  30.  b. 

8.  Whai  time  of  having  issue  suificient  to  cn- 
tide  ihe  husband  to  be  tenant  by  the  curte- 
sy, and  what  not,  29.  b.  30-  a. 

9.  What  manner  of  issue  suliicient  to  entitle 
him,  and  wiiat  not,  29  b. 

10.  Where  the  husband  shall  be  tenant  by  the 
curtesy  without  having  issue,  30.  a. 

11'  Where  the  husband  shall  be  tenant  by  tlie 
curtesy  of  an  estate  of  the  wife  determin- 
ed, and  where  not,  30.  a. 

12.  What  thing's  necessary  to  a  tenancy  by  the 
curtesy,  30.  a. 

13.  To  what  purposes  the  estate  of  the  hus- 
band  after  issue  is  rcsp^xtcd  during  the 
hfc  of  the  wife,  30.  a.  77.  a.  124.  b. 


14.  \VhtTt  the  husband  after  the  death  of  his 
wife  cannot  waive  his  estate  by  the  curtesy 
and  claim  by  devise,  30.  a. 

15.  Where  the  crying  of  the  child  is  not  ne- 
cessary to  entitle  the  husband  by  the 
curtesy,  30.  a. 

16.  Where  tlie  husband  shall  be  tenant  by  the 
curtesy,  albeit  the  issue  cannot  by  possibi- 
lity inherit,  and  where  not,  29.  a.  40.  a. 

17.  In  what  cases  a  man  by  having  issue  shall 
be  tenant  by  the  curtesy  where  a  woman 
shall  not  be  endowed,  30.  a.  b. 

18.  W^hen  and  why  the  husband  shall  be  te- 
nant by  the  curtesy  of  a  castle,  of  which 
the  wife  is  not  dowable,  30.  b. 

19.  Where  a  feoifmeoi  upon  condition  shall 
be  extinct  to  a  tenant  by  the  cui-tesy  nut- 
witlistanding  au  entry  for  condition  bro- 
ken, 30.  b. 

See  Attornment^  No.  33,  41. 
Warranty,  No.  32,33. 
JVaete,  No.  4^  19,  20, 29. 

Curtilege. 
1.  What,  and  what  passeth  by  it,  5.  a. 

Customs. 

1.  The  derivation  and  several  acceptations  in 
law  of  the  word  f  consuetudo  J  58.  b. 

2.  What  things  necessary  to  tlie  essence  of  a 
custom,  lia  b.  113.  b. 

3.  The  difference  between  a  custom  and  a  pre- 
scription, 113.  b. 

4.  In  what  places  a  custom  may  be  alledged, 
'  and  what  customs  may  be  alledged  in  up- 
land towns,  and  what  in  boroughs,  33.  b. 
110.  b. 

5.  Why  they  may  alter  the  common  law, 
113.  a. 

6.  Customs  against  reason  void,  59.  b.  62.  a. 
69.  a.  I40^a.  141.  a. 

7.  Where  a  custom  witliin  a  manor  to  have  a 
fine  of  every  tenant  for  marrying  of  his 
daughter  without  the  lord*s  licence,  shall 
be  good,  and  where  not,  139.  b.  140.  a.  b. 

8.  In  what  customs  a  prescription  ought  to  be 
alledged,  and  in  what  not.  175.  b. 

9.  Custom  of  Borou^h'En^Uihf  what,  110.  b. 
240.  b. 

lU.  Custom  that  the  youngest  son  shall  inherit 
if  lie  be  not  of  the  half  blood,  good,  140.  b. 

11.  Custom  that  tne  eldest  daughter  or  sister 
only  shall  inherit,  good,  ibid. 

12.  Usage,  and  not  usage,  a  good  argument 
in  law  for  proof  or  disproof  of  any  matter, 
81.  a.  b. 

See  CopyhoUL 

Devue,  So.  12, 13,  14»  15,  19. 

Docoer,  No.  33. 

Gavelkind. 

J'rescrtption,  No.  2, 6, 7. 
Sun^ender. 

Tenant  at  mO,  No.  10. 
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Damages. 

1  The  proper  ■Ignification  of  the  word,  357.  a. 
3.  Where,  upon  a  joint  action  and  recovery  by 

paicenert,  damages  shall  enure  to  them  m 

aeveralty,  19a  a. 

3.  Where,  upon  a  recovery  in  waste  by  the 
aunt  and  neice,  for  waste  done  in  the  life  of 
the  other  sister,  the  aunt  only  shall  recover 
damages,  ibid. 

4.  Where,  upon  a  recovery  in  waste  by  the  te- 
nant  for  life  and  him  in  the  reversion,  he  in 
the  reversion  only  shall  recover  damages, 
42.  a. 

5.  Where,  in  an  action  of  trespass,  damages 
shall  be  recovered  for  the  entry  only,  and 
where  for  all  mesne  occupation,  257.  a. 

6i  Where,  in  a  writ  of  entry  upon  the  êtai,  B. 
2.  damages  only  shall  be  recovered  for  the 
entry,  and  not  for  the  mesne  profits,  257.  a. 
7.  Where  the  plaintiff  may  release  damages, 
and  have  judgment  of  the  principal,  355.  b. 
See  Abettarê^  No.  1. 

jiverment.  No.  4. 

J}m»er^  No.  25,  25. 

Quare  impedit.  No.  3. 

Stat.  8.  M.  VI.  cap.  9.  No.  1. 

 GUce9ter,  cap.  1.  No.  1. 

Wa9te,  No.  09. 

Day. 

1.  The  legal  accepUUon  of  the  word,  134.  b. 

2.  The  common  days  between  summons  in 
real  actions,  and  the  return,  ibid, 

3.  The  days  anciently  allotted  to  felons  in  trial 
of  life  to  make  their  defence,  and  the  course 
of  proceeding  in  the  king^s  bench  upon  in- 
dictment at  this  d»y,  ibid. 

4.  What  are  said  die*  êpecialeif  and  what  dieê 
gratiée,  134  b.  135.  a. 

5.  In  what  cases  such  days  are  granted,  and 
in  what  not,  ibid. 

6.  To  what  purpose  the  day  of  niaipriut  and 
the  day  in  bank  are  said  all  one,  135.  a. 

7.  What  are  said  diet  jvrididt  and  diet  nonju- 
ridici^  135.  a. 

8.  What  diet  mrti/iciale$t  and  diet  naturalet, 
135.  a. 

9.  At  what  time  foreign  nations  begin  to  ac- 
count the  day,  135.  a. 

10.  What  shall  be  said  a  year,  half  a  year,  a 
quarter  of  a  year,  and  what  a  month  in  legal 
computation,  135.  b. 

11.  Where  the  common  law  gave  the  dissei- 
see a  year  and  a  day  after  his  cUîm  to  en- 
ter, the  day  of  his  claim  shall  be  taken  in- 
clusively, 255.  a. 

12.  W^here  in  a  protection  of  profecture  for 
one  year,  the  day  of  the  tette  shall  be  taken 
inclusively,  130.  b. 

13.  An  advice  to  students  in  spending  the 
day,  84  b. 

14  Day  of  appearance  by  the  writ  and  by  the 
roll,  what,  135.  a. 
Seei^^r,  No.5. 


Pa^meia,  No.  2, 4 
Am,  No.  4. 

Dean  and  Chapter. 

1.  The  etymology  of  the  word  dean,  95.  n. 

2.  rhe  manner  how  deans  come  in,  and  are  in- 
stalled at  this  day,  and  how  formeriy,  95.». 

3.  Chapter  what,  and  the  several  sorti  of 
chapters,  ibid. 

See  Bithtp. 
Clerytf. 

CeHwatien,  No.  2,  4,  5,  6,  7,  8,  9, 10, 
11, 12,  U. 

Debt 

1.  Where  an  action  of  debt  lieth  for  rent,  and 

where  not,  47  a,  b.  57.  b. 
3.  What  shall  be  said  a  good  plea  in  debt  for 

rent,  47.  b. 

3.  Where  an  action  of  debt  for  reUef,  escuaje, 
&c  and  where  not,  47.  b.  83.  a. 

4  What  shall  be  a  sufficient  contract  whoe- 
upon  lo  ground  an  action  of  debt,  and  whit 
not,  162.  b. 

5.  Where,  upon  payment  of  money  *t  iercnl 
days,  an  action  of  debt  lieth  not  before  the 
last  day  be  past,  47.  b.  292.  b. 

6.  Where  the  executors  shall  have  an  actwa 
of  debt  for  the  arrearages  of  rent  whiV  "* 
testator  himself  could  not  have,  146.  b. 

7.  Where  an  action  of  debt  lieth  against  aa  in- 
fant upon  a  contract,  and  where  not,  172. 

8.  Where,  by  a  release  of  all  debts  sncKca- 
tion  bhall  be  discharged,  76.  a. 

See  Acceptance,  No.  3,  4 
Mtamment,  No.  40. 
Contract,  No.  2. 
Execution,  No.  4^  9, 12, 18. 
Infant,  No.  11. 

Decies  Tantum. 
1.  Where  it  Ues,  369.  a. 

Declaration. 
See  Count,  No.  1,  2,  3. 

Deeds. 

1.  A  deed  what,  and  what  things  ino^ 
thereunto,  35.  b.  171.  b. 

2.  The  divers  kinds  of  deeds,  35.  b.  36.  *• 

3.  The  several  parte  of  a  deed,  and  the  nttnfe 
and  office  of  each  part,  6.  a-  229.  a.  b. 

4.  Where  they  pass  as  incident  to  the  law»» 
and  where  not,  6.  a.  . 

5.  Where  a  deed  shall  be  good,  albeit  the  fi^ 
mal  and  orderly  parte  thereof  be  wanuUTi 
7.  a. 

6.  The  difference  between  a  deed  sad  s  char- 
ter, 9.  a.  b. 

7.  WW 
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7.  What  shall  be  said  a  goo<l  delivery  of  a 
deed,  and  what  not,  36.  a.  49.  a. 

8.  Where  a  deed  shall  receive  trial  per  pait, 
and  where  by  the  court,  35.  b. 

9.  Divers  rules  concerning  the  construction  of 
deeds,  36.  a. 

10.  The  antiquity  of  sealing  deeds  and  char- 
ters, 7.  a. 

11.  How  the  dates  of  deeds  were  anciently 
omitted,  6.  a.  .  jigfui 

12-  Where  every  deed  ought  to  be  in  parch- 
ment or  paper,  35.  b.  171.  b.  229.  a. 

13.  Wliere  a  Ittter  of  attorney  may  be  con- 
tained within  a  deed  of  feollinent,  and 
where  not,  53.  b. 

14.  What  inheritances  shall  pass  williout  deed, 
and  Vkhat  not,  121.  b. 

15.  Wliere  and  why  a  deed  being  pleaded 
ought  to  be  shewn  in  court,  35.  b.  121.  b. 
225.  a.  b. 

16.  What  manner  of  deed  is  pleadable  in 
court,  and  what  not,  225.  b. 

17.  Where  a  stranger  to  a  deed  may  take  be- 
nefit thereby  without  sliewing  the  same  in 
court,  and  where  not,  267.  b.  317.  b. 

18.  Where  and  by  what  persons  a  condition 
may  be  pleaded  without  shewing  a  deed 
in  court,  and  where  and  by  what  persons 
not,  225.  a.  b.  226.  a.  393.  a. 

19.  Where  the  deed  of  condition  ought  to  be 
shewed,  albeit  tlie  condition  be  executed, 
and  where  not,  226.  a.  227.  b.  22b.  b. 

20.  W  here  a  deed  shewed  in  court  shall  be 
said  to  I'eniain  in  tlie  custody  of  the  court, 
and  where  in  Uie  custody  of  the  party, 
231.  b. 

Si.  A  deed  poll,  what,  and  whence  so  called, 
229.  a. 

22.  W  here  one  person  may  take  advaiitag^  of 
a  deed  poll  niade  to  another,  and  how,  231. 
a.  b.  232.  a.  b. 

*3.  The  description  of  an  indenture,  and  by 
what  names  it  was  anciently  called,  and 
by  what  at  this  day,  229.  a.  143.  b. 

24.  Where  a  deed  beginnmg  Iltec  imlenturOf 
and  without  any  actual  indenting,  shall  be 
no  indenture  ;  $ecuê,  if  the  patxhment  or 
paper  be  indented,  though  there  be  no 
such  words,  143.  b.229.  a. 

25.  'I  he  several  kinds  of  indentures,  and  the 
forms  of  them,  229.  b.  230.  a. 

26.  Where,  upon  a  gift  in  tail  by  indenture, 
tlie  part  of  the  donee,  after  his  death  with- 
out  issue,  shall  belong  to  the  donor, 
229.  a.  ^ 

?7.  Where  an  indenture  shall  be  said  the  deed 
of  the  feoftee,  albeit  no  mention  be  made 
of  putting  his  seal  to  the  deed,  and  where 
not,  230.  b. 

28.  W  here  a  man  shall  take  and  be  bound  by 
an  indenture,  albeit  he  never  «i  alcd  the 
«lecd,  and  where  not,  230.  b.  231.  b. 

29.  Deeds,  how  witnessed  and  tested,  7.  a.  b. 
See  Cfutrtert,  No.  1. 

Cfiatteit,  No.  3. 
JO^eoionce,  No.  2* 
iio»w.  No.  S5,  48. 

Vol.  n. 


Estoppel,  No.  ?,  14. 
£xchanire,  No.  4. 
J/abendum, 
Jnrollvient, 

JAvery,  No.  5,  6,  7, 20,  27,  30, 32. 
Obhg<Uion, 
Oyer,  No.  1,  2. 
Inanition,  No.  7,  11,12. 

Default. 

1.  The  legal  acceptation  of  the  word,  259.  b. 

2.  The  several  causes  allowed  by  tlie  law  for 
saving  a  default,  259.  b. 

3.  W  here  sickness  shall  be  no  cause  to  save  a 
default,  ilnd. 

4.  Where  judgment  final  shall  be  given  in  a 
writ  of  right  upon  default  of  the  tenant, 
295.  b. 

See  Disceit,  No.  1,  2. 
JVonsitii. 

Quod  ei  deforoeat,  No.  3, 4,  5. 
Hectn^ry,  No.  4. 
Retraxit. 

Defeasance. 

1.  The  derivation  of  the  word,  236.  b. 

2*  Where  and  uhat  inheritances  may  be  de- 
feated by  indentures  of  defeasance,  ami 
where,  and  uhat  not,  226.  b.  237.  a. 
See  Deedê. 

HxeciUion,  No.  14. 

Defence. 

1.  WHiat,  and  the  derivation  of  it,  127.  b, 

2.  When  to  be  used,  Uid. 

3.  Divided,  iùid. 

4.  liow  to  be  made,  ibid. 

Deforcement. 

1.  The  signification  and  derivation  of  ihc  word, 
331.  b. 

See  Abatement,  No.  2>  3. 

Degrees. 

1.  Gradué  wide  dicitur,  24.  a. 

2.  The  several  sorts  ofdej^rces  in  a  writ  of 
entry,  238.  b. 

3.  What  estate  or  change  shall  make  a  de- 
gree to  have  a  writ  of  entry  in  tl:e  //<?♦•,  and 
what  not,  2.Î9.  a.  318.  a. 

4.  Where,  albeit  the  degrees  be  once  past, 
the  writ  may  be  biought  within  tJie  de- 
grees «gain,  239.  a. 

5.  Where  two  estates  shall  make  but  one  de- 
gree in  a  writ  of  entry,  ibid, 

bee  Franhmarriuge,  No.  7,  12. 

Demand. 

1.  The  several  kinds  of  demands,  291.  b. 
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\ 
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i  At  -  aw  ft  5r««ui  wf  a  rrtc 

SA  i^iiar ,  MuTu:  ~  »t  k^«s«,  m<  jC  «me 

•. .  àS^.      v-^       ,  -  ■  *^ 
o>.«^'<i«  1*4  a^  -.Va  a, 
IUf€»i,  S*.  J, 

l.lliiiiir»*twt«y^  àtrsTtd^TL  fa. 

2.  It**  tortu     »  oe:»  orrtf,  71-  b. 

3  1  be  irtt^rw  k^f^i*  rÀ  Oc^uTm%,  7Z  a. 

4.  ^àuA  ti  .r-r*  are  a^iA-ioec  tn  a  dcmttfrer, 
af«d  «bat        72.  a. 

5.  H  brre  XUttz  »•  a  OrtMirrer  for  part,  aadis- 
t  jc  for  oJb^r  pari,  «LjU«  Uiaii  U;  fu^  trieO, 
7Za.l2i  U 

6.  'I  be  courte  of  the  proceed;'^  of  tLe  juches 
upon  a  d^murrrr,  7^  a. 

7.  %l  bere  tfie  party  abali  alMfipe  special  saU 
t«rr,  asd  coficlude  vnb  a  (icnturrer,  7Z  a. 

8»  H  uere  a  «Ictturrcr  oiay  De  upuo  ajd-prMT 
rrceipt,  %oiiclHT,  wa^i:r<4  Uv,  kc  72.  a. 

V'  Wl«rre  tbe  |ian>  »b«u  be^compelica  to  jo.n 
in  cU'fnurrtr,  and  «bcre  not,  7 J.  a. 
bee  luat,  27.  fJ- 

—  4aodi*#fiii. 

Démarre  upon  Evidence. 

1.  What,  ri.ft. 

2.  In  what  caaea  there  aball  be  jcÂnJer  of  de- 


lOlIM 

niurrer  to  evidence,  and  in  «  Lait  not,  ibuL 

Dene,  Denne* 
1.  The  metnin^  of  the  worda,  4.  b.  5.  b. 

Denizen. 

1.  Hie  etymology  of  the  word,  129.  a. 

2.  'I' tie  acverai  acccptationa  of  Uie  word, 
ma. 

3.  Tlie  diflTerence  between  naturalization,  and 
derii/.aiioii,  by  the  king's  letters  patent,  8. 

a.  129.  a. 

4.  Ikiiiîten  may  purchase  lands,  2.b.  8.  a. 

5.  What  issue  ol  the  denizen  ma>  inherit,  3. 

b.  8  a. 

tke  Mttn,  3,  4,  5,  10. 
lAgeunce. 

Departure. 

1.  I>eparturc  in  pleading,  304.  a. 

S.  Where  the  rcjOiiKlvr  containing  matter  sub- 

srquent  to  the  bar  shall  be  a  departure, 

ami  where  not,  304.  a. 
3.  Where  the  defendant  pleads  performance  of 

U)veiiants.  and  the  piaintiA'  replies  that  he 

did  nut  aucU  an  act,  ^c.  to  sa>  iliathcof- 


ie  a  «ïeTarsifle^  2p4  sl 
4.  V  iierr  inr  scjueii  YiammtM  Vr  the 

cr  an  uf  t  ir       i       a  T 


&  1»  iKxe       i^uBCi?  GBOfta  «T  m  fUî,  aid 
B^'Castf  xt  4.»  T>tf.Bi  I*—  by  arecutci}  ii 

7.     -«fe  aa  a*  acij>jK  tnoitary  Jhc  varia^ 
etf^  tA*  |.4A<ML:fi  ^  te  rcffe-alioB  6«aîtbe 
t.a<e  aaa2  p^ace  auJcCfcc  aa  tfae  < 
be  no  «k^iactwe,  ;2Sl^  a.  b.  ÛM.  a. 
See  ,tcum. 


1.  The  sigMftraaiMaaddemadoBafthewgri, 

136.  h. 

&CC  ITiii  i—rfj,  Ao.  73. 

Dctînne. 

L  miiere  bmI  for  what  thàs^  a  vrit  of  dcti- 
nue  lielh,  and  where,  and  for  what  not, 
386.  b. 

2.  Inhere  the  defondantAall  wage  bis  lav  ia 
a  detinue,  and  where  not,  iitd, 

3.  Where,  in  m  detimie  of  chaitcra,  h™^*— 
and  aeveraacc  liilh,  286.  b. 

4.  Where  a  release  of  actiona  personal  fbaO 
be  a  good  plea  in  a  detinue  of  chaitos, 
f>dL 

5.  here  a  capioê  lieth  in  adetÎDiK,aad  where 
not,  tàuL 

Devise* 

1.  The  signification  of  the  word  (derite), 
111.  a. 

2.  Where  devises  ought  to  have  construdioa 
according  to  the  intent  of  the  dsvisor,  and 
where  not,  25.  â  322.  b. 

3.  \^  here  an  inheritance  sliall  pass  by  detiie 
without  tlie  word  **  heirs,"  9.  h-  322.  a.  h 

4.  Why  in  dexises  a  greater  lalitude  is  alloved 
tliaii  in  any  conve}  aiices,  9.  b. 

5.  When  a  subsequent  devise  shall  be  aieTO* 
cation  of  the  former,  112.  b. 

6.  A  devise  to  a  man  and  his  heirs  male,  t 
good  estate  tail,  27.  a. 

7.  Where,  by  a  devise  to  a  man  and  bis  bars  • 
male,  the  i»on  of  his  daughter  shall  not  iobe- 
rit,  25.  a.* 

8.  Where  an  estate  may  pasa  by  devise  tbit 
cannot  by  act  to  be  executed  in  the  liie  of 
the  devisor,  42.  a. 

9.  Where  the  devisee  shall  take  the  thing  d^ 
vised  witliout  the  assent  of  the  executon, 
and  where  not,  111.  a. 

I'j,  Wbcre 
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iO.  Whw,  upon  a  devise  of  lands,  the  free- 
hold shall  be  said  in  the  fdevisae.^before 
•  entry,  111.  a. 

11-  What  remedy  the  devisee  hath  upon  the 
intrusion  of  a  stran^r,  and  a  dlscent  cast 
before  his  entry,  iàid. 

12-  Devise  of  lands  by  custom  before  the  sta- 
tutes, where  good,  and  where  not,  111. 
a.  b. 

13.  Where,  by  a  custom  to  devise  lands,  a 
'  devise  of  a  rent  out  of  the  same  lands 

shall  be  good.  111,  a. 

14.  Where  devises  of  lands,  &c.  since  the  sta- 
tutes of  32  and  34  //.  8.  shall  be  good,  and 
where  not,  and  where  such  devises  shall 
be  good  for  the  whole,  and  where  but  for 
part.  111.  b.  per  tot.  pag, 

15.  Where  the  custom  to  devise  lands  holden 
by  knight*s  service  shall  continue,  not- 
withstanding the  making  of  those  statutes, 

111.  b.  115.  a. 

16.  Where  a  devise  by  the  husband  to  the  wife 
shall  be  good,  but  not  è  contra»  112.  a.  h. 

17.  Where  a  devise  of  lands  to  be  sold  by  exe- 
cutors  shall  be  good,  and  where  such  sale 
by  them  shall  be  goo<l,  and  where  not, 

112.  ^  b.  113  a.  236.  a.  per  tot.  paff, 

18-  Where  a  feoffment  being  made  to  the  use 
of  a  last  will,  or  such  persons  as  shall  be 
named  in  the  last  will,  the  estate  shall  be 
said  to  pass  by  the  will,  and  where  by  the 
feorfment,  271.  b. 

19.  When  by  custom  a  man  may  devise  that 
his  lands  be  sold  for  tlie  ffood  of  his  soul, 
&c.  112.  b. 

30-  Tne  power  of  executors  in  such  cases, 
ibid. 

Sec  Mtomment,  No.  53. 
CoHJitûm,  No.  46. 
Heirloom,  No.  2. 
JHeriot,  No.  3. 
Jointenanta,  No.  15. 
Stat.  32  ff.  111.  cap.  I. 

 34  //.  VIU.  cap.  5.  Ko.  27. 

Teatament. 
Uie§,  No.  2,  8. 

Disability. 

1.  The  several  disabilities  in  law  in  the  person 
to  bring  any  action,  and  who  were  an-, 
ciently  disabled,  and  who  at  this  day,  128. 
a.  to  135.  b. 

See  jlUen,  No.  3,  4,  5,  7,  8,  10. 

Capacity. 

Excommunication,  No.  2, 3,  4,  6. 
OiUlawry,  No.  3, 4,  7,  8,  9, 15,  16. 
J*rofe9Uon,  No.  3, 4. 

Disceit. 

1.  Where,  upon  a  recovery  by  default  in  an 
action  of  waste,  a  writ  of  disccit  lieth,  355. 


2.  Where,  upon  a  reeovpry  by  default  had 
aci^ainst  a  person  in  prison,  a  writ  of  disceit 
lieth  not,  259.  b. 

See  Qf»r/  «  defirceat.  No.  3,  4,  5. 
»  Discent. 

1.  The  signification  and  derivation  of  the 
word,  257.a.  13.  b.  163.  b. 

2.  Where  the  heir  shall  be  in  by  discent  of  an 
estate  tliat  by  possibility  could  not  be  his 
ancestors,  378.  b. 

3.  To  whom  lands  held  in  fee  simple  shall  de- 
scend, in  case  the  owuer  die  without  issue, 
10.  a.  b. 

4.  Discent  lineal  and  collateral,  what,  10.  b. 

5.  Rule  of  discent  as  to  things  wliich  lie 
grant,  15.  b. 

6.  What  discents  take  away  the  right  of  en- 
try, and  what  not,  237.  a.  b.  238.  a.  b. 

See  Appeal,  No.  6. 

Attainder,  No.  7, 14,  IJ,  16,  18. 
ChatteU,  No.  2.  . 
Corruption  of  bfood. 

Bntrif,  No.  8,  9,  10,  13.  14.  15,  16,  17, 
18,19,  21,22,24,25,26,  29, 
30,31,32,33,34,35,39,40, 
41,  51. 

Heir, 

Inheritance,  No.  4,  6,  7,  8. 

Discharge. 

1.  Where  a  discharge  to  one  defendant  shall 
be  a  discharge  to  tiie  others,  and  where 
not,  125.  b. 

Disclaimer. 

1.  The  etymology  and  signification  of  the 
word,  102.  a. 

2.  The  several  kinds  of  disclaimers,  102.  a. 

3.  Where  and  what  persons  may  disclaim  in 
the  seigniory,  an  I  where  aiid  what  not, 
103.  a.  101.  b.  102.  a. 

4.  What  is  wrought  by  such  disclaimer  in  the 
seigniory,  102.  b. 

5.  Where,  upon  the  disclaimer  of  the  tenant 
in  real  action,  the  demandant  may  enter  be- 
foi-e  jud. arment,  362.  a.  36?.  a. 

6.  Disclaimer  in  a  court  of  record  by  the  lord 
extinguishes  Iiis  seigniory,  10  i-  b. 

See  Corporation,  No.  9. 

Discontinuance. 

1.  The  description  of  a  discontinuance,  325.  a. 

2.  The  derivation  and  the  several  acceptaiions 
of  the  word,  32o.  a. 

3.  How  many  sevcrid  ways  a  discontintiance 
may  be  wrought,  and  to  the  prejudice  of 
how  many  sevei-al  persons,  325.  a!  b. 

4.  What  inheritances  may  be  discontinued, 
and  what  not,  327.  b.  331.  b.  332.  a.  b.  325.  b. 

5.  WUero 


TIÎE  TABLE» 


5.  Whcpe  th«  cUvetting  or  iUsplacing  the  es- 
tate of  another  by  alienation  shuU  work,  a 
dîicofitinuance,  and  where  not,  327.  b. 

4  Where  the  alienaticm  of  a  corporation  was 
a  discontinuance  to  the  successors  at  the 
common  law,  and  wher>s  not,  325.  b.  S4L 
b  346.  a.  and  b.  347.  a.  327.  b. 

7.  Where  and  what  act  by  the  husband  was  a 
discontinuance  of  the  lands,  &c.  of  his  wife 
at  the  common  law,  and  what  shall  be  a 
discontinuance  at  this  day,  and  where  and 
what  not,  326.  a.  per  ft.  pag. 

8.  What  act  or  conveyance  by  tenant  in  tail 
•hall  be  a  discontinuance  of  the  estate  tail, 
and  what  not,  326.  b.  327.  a.  b.  328.  a.  334. 
b.  335.  a.  b. 

9.  Where  the  feoffment  of  the  husband  beinp 
jointly  seised  in  special  tail  with  his  wife, 
•hall  be  a  discontinuance  to  the  issue  after 
the  death  of  the  wife,  326.  b. 

10.  Where  tlie  alienation  of  one  jointenant 
shall  be  no  discontinuance  to  his  compa- 
nion surrivinç,  188.  a.  327.  b. 

11.  Where  a  partition  between  parceners  shall 
wo.  k  no  discontinuance,  173.  a. 

12.  Where  a  warranty  annexed  to  a  release 
or  confirmation  shall  work  a  discontinu- 
ance, and  where  not,  328.  b.  3'29.  a.  339.  a. 

13.  Where  the  release  of  an  abbot  with  war- 
ranty shall  be  no  discontinuance  to  his 
successor,  329.  a. 

14.  Where  the  grant  of  a  rent  in  fee  with  war- 
ranty by  tenant  in  tail,  khall  be  no  discon- 
tinuance to  his  issue,  but  at  his  election, 
332  b. 

15.  Where  tenant  in  tail  of  a  rent  disseises  the 
tertenant,  a  feoffment  by  him  with  war- 
ranty sliall  be  no  discontinuance  of  the 
rent,  ibid. 

16.  Where  a  grant,  release,  or  confirmation  in 
fee  to  a  lessee  for  yeArs,  by  tenant  for  life 
or  in  tail,  shall  svoi'k  no  discontinuance, 
329.  b.330.  a.  b.  332.  b. 

17.  Where  the  conveyance  of  an  inheritance 
that  lieth  in  livery,  whereto  no  livery  is 
requisite,  shall  work  no  discontinuance, 

332.  b. 

18.  Where  a  fine  levied  by  tenant  in  tail  of  a 
reversion  upon  a  lea^e  for  years  sliall  be  a 
discontinuance  ;  aecnt  of  a  reversion  upon 
a  lease  for  his  own  life,  332.  b. 

19.  Where  a  lease  by  tenant  in  tail  for  the  life 
of  the  lessee  was  a  discontinuance  at  tiie 
common  Uw  durin^r  tlie  paiiictilar  estate, 

333.  a.  336.  a.  3J8.  b.  Vi<U!  ^lut.  32  II.  J. 
cap.  28.  where  su.  h  lease  »hall  be  good  at 
this  day,  and  where  not. 

20.  Where  the  freehold  may  be  discontinued, 
and  not  the  reversion,  333.  a. 

21.  Where  a  reversion  in  fee  upon  a  lease  f»>r 
life,  or  g>i ft  in  tail,  bein^  execute<l  in  the 
life  of  tenant  in  tail,  who  made  die  estjiti  s, 
Siiall  be  a  diflCiincinuanoe  to  his  issue,  and 
where  not,  333.  a.  334.  a.  333.  b. 

22.  Wlicre  a  jciftiii  tail  by  tenant  in  tail,  and 
a  I'C'ieu^ie  to  the  donee  in  fee,  shall  be  no 
discontinuance  aiier  the  death  of  Uic  do- 


nee without  issue  i  tecw  of  a  letse  fw 
life,  and  such  release,  333.  b. 
33.  Where  tenant  in  taH  makes  a  gift  in  tail,  i 
feoffment  in  fee  by  the  donee  shall  be  no 
discontinuance  after  his  death  without  ii- 
Bue,  327.  b. 

24.  Where  tenant  in  tail  makes  afeoflfbent  of 
ft  manor  with  an  advowson  appendant,  and 
dies,  his  issue  may  present  before  recos- 
tinuance  ;  secut  if  Uie  feofiee  hsd  p^^ 
tented  in  the  life  of  the  tenant  ia  tul, 
333.  b. 

25.  Where  a  fine  nir  grant  and  render  t^ 
nant  in  tail,  not  executed  in  his  life,  abaH 
be  no  discontinuance  to  his  issue,  331  b.  i 

26.  Where  a  reversion  with  warrantv  not  ex^ 
cuted  in  the  life  of  tenant  in  tail  shall  be 
no  discontinuance,  iàid, 

37.  Where  tenant  in  tail  disseises  his  lessee 
for  life,  and  makes  a  feoAment,  and  the 
lessee  dies,  this  shall  be  no  discootiou- 
ance,  333.  b. 

28.  Wiiere  a  feofi>nent  by  tenant  in  Uil  to  biin 
in  the  reversion  or  remainder  shall  be  a 
discontinuance,  and  where  not,  335.  a 

29.  Where  a  reversion  may  be  revested,  and 
yet  the  discontinuance  remain,  335.  a. 

30.  Where  the  estate  which  wrought  the  dis- 
continuance is  defeated  by  entiy  for  con- 
dition broken,  &c.  the  discontinoance  it- 
self is  avoided,  336.  b. 

31.  Where  and  by  what  means  an  esUte  tail 
may  be  discontinued  by  him  that  was  ne- 
Ter  seised  of  the  same  estate,  and  vbere 
and  by  what  not,  33&  b.  339.  a.  b.  34a  Si 
347.  s.  b. 

32.  Where  the  escheat  of  a  reversion  in  the 
life  of  tenant  in  tail  not  executed  in  his 
grantee  shall  work  no  discontinuance  to 
the  issue,  340.  b. 

33.  Where  the  alienation  of  a  parson,  prebend, 
&c  shall  be  no  discontinuance  to  the  suc- 
cessor, 341.  a.  b.  342.  a. 

34.  Where  he  who  claims  by  virtue  of  a  re-  : 
lease,  or  confirmation,  may  discontinue,  ) 
and  where  not,  328.  a. 

35.  Wliere  a  man  seised  in  ri,?ht  of  his  wife, 
and  is  tlisseised,  and  releases  with  w»^ 
ranty,  it  is  a  discontinuance,  and  where 
not,  329.  a.  .a 

36.  Where  a  grant  or  release  of  tenant  in  tifl 
shall  work  a  discontinuance,  and  where 
not,  331.  a.  b. 

37.  No  discontinuance  can  be  wroug^»t  by  te- 
nant ill  tail,  but  by  an  act  wliicli  takes ef* 
f.ct  in  his  life  titne,  334.  b. 

38.  WJieilier.  if  An  abbot,  &c.  hatha  rerer- 
sion,  rent  service,  &c.  or  an  tdvow*>'»» 
and  he  forant  the  same,  it  be  a  dàsconumf 
ance,  335  b.  .  . 

39.  Where  estates  in  tail  may  be  iliscontintirf 
by  act  of  a  disseisor,  and  where  aot,  >>J* 
b.  339.  a. 

See  Condition^  No.  41. 
Corporution,  N"o.  10. 
AVry,  No.  43,  44,47. 
£iiat.  32  if.  VllL  cap.  2S.  No. 
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StoL  11  Jf.  Vn.  cap,  20.  No.  3. 
 34  ff,  Vni.  cop.  20.  No.  28. 

Disparagement  in  Marriage. 

1.  The  etymology  of  the  word  .  (disparage- 
ment), 80.  a. 

2-  The  several  kinds  of  disparagement  in  mar- 
riage, and  what  shall  be  said  a  disparage- 
ment, and  vbat  not,  80.  a.  82.  a. 

3.  The  penalty  incurred  by  the  lord  by  such 
disparagement,  80.  a. 

4.  Where  a  disparagement  by  one  jointenant 
shall  be  a  forfeiture  of  the  wardship  as  to 
both,  '80.  b. 

5.  Upon  disparagement  to  the  heir,  who  shall 
enter  and  oust  the  guardian,  and  who  not, 
81.  a. 

6w  Where  the  heir,  after  disparagement,  shall 
be  in  ward  again,  and  where  not,  80.  b. 
See  Jointenantêf  No.  17. 
Marriage,  No.  6,  8, 9. 
Wardship, 

Disseisee,  Disseisor. 

1.  What  he  nmy  and  what  he  may  not  do  be- 
fore re-entry,  256.  a. 

Disseisin. 

I.  The  definition  of  a  disscism  and  the  signifi- 
cation of  tlie  word,  153.  b.  181.  a. 

2«  What  shall  be  said  a  disseisin  of  a  rent  seek 
t>  have  an  assise,  and  what  not,  153.  a.  b. 
161.  b. 

3.  What  shall  be  said  a  disseisin  of  a  rent  ser- 
vice, and  what  not,  160.  b.  161.  a.  b. 

4.  What  shall  be  said  a  disseisin  of  a  rent 
charge,  161.  b. 

5.  Where  a  man  shaU  have  several  assises  for 
one  disseisin  of  one  and  the  same  rent, 
153.  b. 

6-  Where  an  assise  lieth  against  a  coadjutor, 
or  counsellor  to  a  disseisin,  notwithstand- 
ing the  deatli  of  the  tenant,  18.  b. 

f.  Where  the  agreement  to  him  in  the  rever- 
sion to  a  disseisin  of  the  tenant  for  life  to 
his  use,  shall  make  him  a  disseisor  in  fee, 
108.  b. 

8.  Where  a  disseisin  of  the  tenant  in  %  precipe 
b>  the  demandant,  to  the  use  of  others,  shall 
not  abate  the  writ,  lU8.  b. 

9.  Where  the  cnti7  of  a  man  into  lands  of  his 
own  wrong  shall  be  a  disseisin,  notwith- 
standing his  claim  to  hold  at  the  will  of  the 
tenant,  271.  a. 

10.  Where  a  particular  tenant  holding  over 
his  estate  sliall  be  reputed  a  disseisor, 
abator,  &c.  and  where  a  tenant  at  suffer- 
ance, 271.  a. 

II.  Where  he  in  the  remainder  of  life  disseises 
the  particular  tenant,  by  the  death  of  the 
tenant  Uie  disseisin  si  I  all  be  purged,  276.  a. 

12.  Where  thé  confession  of  a  disseisin  shall 
be  prejudicial  to  the  tenant  in  a  real  ac- 
tion, and  where  not,  287.  a.« 


13.  Wbere  the  pasrment  of  rents  or  servioca 
to  a  stranger  by  the  tenant  shall  be  a  dis- 
seisin to  the  lord,  and  where  not,  but  at 
his  election,  323.  a.  and  b.  324.  a.  and  b. 
14  What  acts  bv  the  disseisor  shall  be  good 
to  bind  the  disseisee,  and  wluit  not,  35.  a. 
357.  b.  58.  b. 
15jWhere  tenant  for  years,  guardian,  tenant 
by  elegit^  &c.  by  their  feoffment,  shall  bo 
disseisors,  330.  b.  367.  a.  b. 
See  Abatement^  No.  3.j 

AtMe^  No.  4,  7, 8. 

Continual  Claim^  No.  11,  12. 

Coverture^  No.  6. 

Jointenants,  No.  21« 

Ju4grment^  No.  3. 

Tenant  at  tujeranee.  No.  12- 

Distress. 

1.  The  derivation  of  the  word,  96.  a. 

2.  Of  what  things  a  distress  may  be  taken* 
and  of  what  not,  47.  a.  b. 

3.  How  the  distress  ought  to  be  demeaned, 
47.  a.  b. 

4.  What  shall  be  said  a  sufficient  pound  to 
impound  a  distress,  and  what  not,  ibid. 

5.  Where  a  distress  in  the  night  shall  be  good, 
and  where  not,  142.  a. 

6.  Distress  inseparably  incident  to  every  ser- 
vice, 150.  b.  151.  b. 

7.  For  what  service  in  certain  the  lord  may 
distrain,  and  for  what  not,  96.  a. 

8.  Where  a  distress  lieth  for  a  rent  seek, 
153.  a. 

9.  Where  the  lord  may  distrain  the  cattle  of 
his  tenant  out  of  his  fee,  and  where  not, 
161.  a. 

10.  Where  the  owner  may  make  rescous  of  a 
distress  taken  for  damage  feasant  out  of 
the  land  in  which,  &c.  ibid. 

11.  For  damage  feasant,  where  it  must  be 
taken,  161.  a. 

12.  Cattle,  &c.  distrained  for  rent,  how  to  be 
kept,  47.  b. 

See  Mtommtnt,  No.  32, 46,  50,  52,  5S. 
Beecout. 
Stat.  2  W.  &  M. 

 32  H.  VIll.  cap.  37.  No.  24. 

Divorce. 

1.  The  derivation  of  the  word,  235.  a. 

2.  The  several  kinds  of  divorces,  iàid. 

3.  A  vinculo  matrimonii,  what,  32.  a.  235. 

4.  A  metuà  et  t/ioro,  what,  32.  a. 

5.  Cases  of  divorce  a  metuâ  et  thoro,  and  « 
WHculo  matrimonii^  335.  a. 

See  Bastardy. 

Uojoer,  No.  20. 
Marriage,  No.  3. 

Donatives, 
t  How  they  arc  made,  344.  a* 

BouUe 
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Double  Pic*. 

L  Where*  tad  why  such  plea  not  allowable  m 
law  by  one  teoAit  and  defendant,  303.  a. 
304.  a. 

3.  Where  in  pleas  dilatory,  doplkity  of  mat- 
ter may  be  used  ;  weau  ui  pleas  peremptory 
and  perpetual,  304.  a. 

3-  9y  what  means  a  man  having  divers  dis- 
tinct matters  in  excuse  or  bar  of  an  action, 
may  take  advantage  of  them  all,  304>  a. 
See  rteadûi^sutà  riemê. 

Dower. 

I.  The  definition  and  dérivation  of  dower, 

30.  b. 

3.  The  divers  kinds  of  dowers,  33.  b.  39.  b. 

3.  The  description  of  dower  at  the  common 
Uw,  30.b.3i.  a.b. 

4.  What  things  reauîsite  to  the  contumma* 
tâon  of  dower,  31.  a.  3Z  a. 

5.  The  wife  of  what  person  shall  have  dower 
of  the  lands  of  her  husband,  and  of  what 
not,  30.  b.  31.  a. 

6.  The  privilqm  incident  to  dower,  31.  a. 

7.  Of  what  inheritances  the  wife  shall  have 
dower,  and  of  what  not,  and  in  what  man- 
ner they  shall  be  assigned  unto  her,  30.  b. 

31.  b.  32.  a.  37.  b.  40.  a.  164.  b.  165.  a.  307.  m. 
S.  Why  the  law  made  this  provision  for  the 

wife,  31.  a. 

9,  Why  dower  may  be  md  êêtium  eecle^U,  not 

ad  Mtium  eattri,  34.  a. 
IOl  Of  what  castle  or  mansion  house  the  wife 

shall  be  endowed,  and  of  what  not,  30.  b. 

36.  b.  31.  b.  165.  a.  ^ 

II.  Of  what  seisin  of  her  husband  the  wife 
shall  be  endowed,  31.  a.  266.  b. 

12.  Where  the  wife  shall  not  be  endowed  of 
the  seisin  of  her  husband  bad  by  intrusion 
upon  the  king's  possessions,  30.  b. 

13.  Dût  de  d^te,  where  it  shall  be  good,  and 
where  not,  31.  a.  b.  40.  b. 

14.  Where  the  wife  shall  be  endowed  of  an 
estate  of  her  husband  determined,  31.  b. 

15.  Where  the  wife  shall  not  be  endowed  upon 
a  remitter  or  alteration  of  the  estate  to 
the  heir,  31.  b. 

16.  Where  the  wife  shall  not  be  endowed,  al- 
beit the  issue  by  pos^ibiUiy  may  inherit, 
été  cêm-ert»,  31.  b.  40.  b. 

17.  Where  the  wife  being  an  alien  or  Jew  shall 
be  endowed,  and  where  not,  31.  b. 

18.  Where  the  wife  shall  have  dower  of  a 
thing  suspended  or  extinct,  and  where 
not,  32.  a. 

19.  Where  the  wife  ^hall  be  endowed  accord- 
ing to  the  iniprovemont  or  decay  of  the 
value  of  her  hasband*»  estate  after  his 
death,  and  where  not,  32.  a. 

20.  Where  the  wife  divorced  shall  have  dower, 
and  where  not,  and  why,  32,  a.  .>2.  b. 

21.  Where  the  wife  shall  lose  her  dower  by 
elopement,  and  where  not,  32.  a.  b. 

22.  Wnere  the  wife  shall  be  endowed  in  se- 


veralty by  actes  and  bomi4%  md  where 

not,  32.  b. 

23.  Where  a  cham  siiaU  be  good  agiiart  tke 
wife  made  alter  her  title  to  dower,  aid 
where  not,  32.  b.  33L  a.  173.«. 

24.  Where  the  wife  sbaU  Vmet  her  dower  by 
the  attainder  of  her  husband,  and  where 
not,  31.  a.  37.  a.  41.  s.  393.  b. 

25.  Where  the  wife  shall  recover  damages  it 
a  writ  of  dower,  aad  where  not,  32.  b. 
33  .  a; 

26.  What  shall  be  said  a  good  plea  in  dover 
to  bar  the  wife  of  daniages,  33.  a. 

27-  To  what  purposes  the  dower  of  the  wife 
shall  be  said  a  continuance  of  the  estste 
and  possession  of  her  husband,  and  ts 
whatnot,  241. a. 244. a. 

28.  Of  what  age  the  wife  ought  to  be  to  bare 
dower,  30.  b.  33.  a.  37.  a. 

29.  What  shall  be  said  a  good  marriage  as  to 
dower,  and  what  not,  33.  a.  b. 

3a  Where  the  disability  of  the  wife  dorinç 
coverture,  being  removed  before  the  death 
of  her  husband,  she  shall  be  endowsd 
from  the  first  seisin  of  her  husband,  ad 
where  not,  33.  a. 

31.  Where  the  wife  shall  have  dower  which 
cannot  have  an  appeal  of  the  death  of  ber 
husband  et  é  eenver—^  33.  b. 

32.  Upon  what  death  of  the  husband  the  m\k 
shall  be  endowed,  and  upon  what  not,  3i 
b.  133.  b. 

33.  Where  by  custom  the  wife  shatt  be  en- 
dowed of  the  whole,  and  where  of  the 
moiety,  and  where  but  of  the  fourth  of  ber 
husband's  estate,  and  in  what  place  such 
custom  is  pleadable,  33.  b.  34  b.  110.  b. 
111.  a. 

34.  The  description  of  dower  ad  Mft'tm  eeclc' 
n£,  34.  a. 

35.  Where  such  dower  shall  be  good  witboot 
deed,  34.  a.  ^ 

36.  At  what  age  the  husband  may  endow  bis 
wife,  ad  oêtium  eecletut^  34  a.  38.  a. 

37.  Such  endowment  not  good  by  tenant  is 
tail,  38.  a. 

38.  Where  the  wife  shall  enter  into  her  dower 
after  the  death  of  her  husband  without  is- 
sifj^merit,  and  where  not,  34.  a.  b.  37-  »• 

39.  Wiiat  things  are  requisite  to  assignment 
of  dower,  34.  b.  35.  a. 

40.  By  what  persons  such  assignment  maybe 
made,  34.  b.  35.  a. 

41.  Where  assignment  of  dower  by  a  dj«e>" 
sor,  &c,  shall  be  good  against  the  diwei- 
see,  and  where  not,  35.  a.  357.  b. 

42.  Where  one  tenant  of  the  land  «hall  take 
advantage  of  an  assignmeiU  of  dover 
made  by  another  tenant,  and  where  woi, 
35.  a. 

43.0f  wbflt  things  assigfnment  of  dower  may 

be  made,  34.  b.  jQ.  a. 
44  Where  an  assignment  i»f  dower  shall  wor* 

a  degree  to  have  a  writ  of  entry  in  tbe/f  » 

and  where  not,  239.  a. 
45.  The  description  of  dower  evauwup^ 
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Irît,  and  of  what  tenements  lueh  endow- 
ment may  be  made,  35.  a. 

46.  By  what  person  such  endowment  shall  be 
£^ood,  and  by  wliat  not»  35.  b.  37.  a. 

47.  At  what  a^  a  man  may  endow  his  wife 
ex  as9en9U  fiatrès,  35.  b.  38.  a. 

48.  Dower  ex  lusenm,  mutru,  fratritf  Sec. 
where  good,  and  where  nut,  Jo.  b. 

49  Of  what  part  of  the  land  dower  ex  mmmu 
patrit  and  ad  ottium  eccicM  may  be  made» 
34.  b.36.a. 

50.  Where  the  wife  may  disagree  to  dower 
ad  ottium  ecctetiét  or  ex  attentu  patritt  and 
where  agreement  to  one  dower  shall  bar 
her  of  anoiher,  and  ^here  not,  36.  a. 

51.  What  shall  be  said  a  sufficient  act  by  the 
wife  to  determine  her  election  to  dower, 
imd  what  not,  14>.  a. 

52.  The  description  of  dower  de  la  pltu  beale, 
38.  a. 

53.  Where  the  wife  shall  retain  for  part,  and 
recover  against  the  guardian  ui  chivalry 
for  part,  39.  a. 

54^  Where  a  writ  of  dower  heth  against  the 

S'uardian,  and  where  against  tlie  heir, 
8.b. 

55.  What  shall  be  a  good  plea  by  the  guardian 
in  bar  of  dower,  and  what  not,  39.  a. 

56.  What  shall  be  the  surest  provision  for  the 
wife  for  her  dower,  34.  b.  36.  b.  37.  a. 

57.  Where  a  protection  may  be  cast  in  a  writ 
of  dower,  and  where  not,  131.  a. 

58.  At  what  age  of  the  husband  the  wife  may 
be  endowed,  38.  a. 

59.  Whetlier  the  wife  may  be  endowed  in  case 
tlie  husband  be  convicted  of  treason  or  fe- 
lony, 41.  a.  392.  b. 

See  Jidmetmirement* 
Attornment^  No.  41. 
Cwteetf,  No.  17. 
Jointure. 

Warransy,  Xo.  31,  34,36,  59. 
Watte^  No.  4^  15, 19, 2U,  23. 

Drenchi* 
1.  Who  ire  called  so,  4.  b. 

Drofden,  Drifden,  or  Druden. 
1.  What,  4.  b. 

Dunum,  DunaDun. 
1.  What  they  are,  4.b. 

Dumfuit  infra  JE  tat  cm. 

1.  When  and  where  such  writ  Heth,  347.  b. 

2.  Where  baron  and  feme  mfants  join  in  a 
feoffment  by  indenture,  the  feme  after  the 
death  of  her  husband  may  have  a  ditm  frdt 
it^ra  €taiem  /  aecits  where  herself  was  of 
full  age  at  the  time  of  the  feoifment,  337.  a. 

3.  Where  an  infant  tenant  per  auter  vie  makes 


a  feoffment,  and  ceêtwf  ^fue  vie  diet,  dum 
fvit  infra  éctatem  Hetli  not,  336.  b. 

4.  Where,  upon  a  feoffment  by  two  jointenants 
withhi  age,  a  dumfuit  infra  éttatem  lieth  by 
them  severally,  337.  a. 

5.  Where  two  jointenants,  one  witliin  age,  and 
the  other  of  full  age,  makes  a  feoffment, 
the  infant  surviving  shall  have  a  dum  fuU 
infra,  &c.  but  for  a  moiety,  337.  b. 

See  Entry,  No.  35. 
InfMU,  No.  7, 8. 
JoûUenant. 

Dum  non  Cêm/io»  Mentit. 

1.  The  several  sorts  of  non  eompoe  mentio^ 

247.  a. 

2.  By  what  means  a  feoflTment  or  other  estate 
made  by  a  non  compot  mentit  may  be  avoided 
during  his  life,  and  by  what  not,  247.  a.  b. 

3.  Where  a  fine  or  recovery  by  a  no»  compta 
mentit  shall  bar  his  heir,  247.  a. 

4.  Where  a  non  compot  mentio  may  be  a  pur- 
chasor,  2.  b.  3.  b. 

5.  By  what  person  a  writ  of  non  compot  mentio 
licih,  and  by  what  not,  247.  b. 

6.  Where  the  act  or  wrong  of  a  non  eompoo 
mentit  shall  be  imputed  to  him,  and  where 
not,  247.  b. 

7.  Whether  a  person  non  compot  menait  can  tes* 

tify  himself,  247.  a.  b. 
See  Attornment,  No.  39. 

J}ita6iltty. 

£nfry.  No.  35. 

Idiot, 

Eire. 

1.  The  signification  of  the  word,  293.  b. 

2.  The  authority  and  manner  of  proceeding  of 
the  justices  in  eire  anciently,  293.  b. 

Election. 

1.  Where  a  man  having  several  remedies  for 
one  thing,  the  election  of  one  remedy  shall 
conclude  him  as  to  the  other,  and  where 
hot,  146.  a. 

2.  Where  an  election  is  given  to  several  per« 
sons,  tlte  election  of  which  of  them  shall 
stand,  145.  a. 

3.  Where,  of  two  several  things,  who  shall 
have  the  election,  145.  a. 

4.  Where  such  election  ought  to  be  in  the  life 
of  the  parties,  and  where  not,  145.  a. 

5.  Where  a  man  by  his  act  and  wrong  shall 
lose  his  election,  145.  a. 

6.  Where  the  privilege  shall  descend,  oris 
transferable  over,  and  where  not,  46.  b. 
166.  b. 

7.  Where  it  shall  be  in  the  election  of  the  te- 
nant to  vouch,  &c.  by  reason  of  a  warranty 
in  deed  or  in  law,  384.  b. 

8.  Where  the  lord  ma^  elect  to  have  the  ward- 
ship of  the  heir  ot  his  tenant  or  take  him* 
self  to  hit  seigniory^  83.  b. 

9.  What 
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f  •  What  teU  thill  detenmne  the  élection  of 

a  party,  145.  a.  b. 
10.  Dwteittin  of  renu,  &c.  tobeattlie  ekctioa 
of  the  lord.;i^.  b. 
6ee  ^tmmt^^  No.  9. 
jivÊvry,  No.  6. 
jUwer,  No.  50,  51. 

Elegit. 

1.  Such  writ,  whence  so  called,  and  where  it 

lieth,  ^JbV.  b. 
S.  IVhat  tilings  the  sbcrnfT  may  deliver  in  exe* 

cution  upon  such  wni»  and  %hat  not,  2b9.  b. 

bee  DxeciiiMM,  No.  8. 

Stat,  \V  esL  2.  cap.  18.  No.  9. 

Elqpement» 

1.  What  elopement  is,  32.  a.  b. 
See  />«wer.  No.  21. 

Emblements. 

1.  Where  a  lessee  at  will  shall  have  the  em- 
blcmeiit,  after  his  estate  Octermined,  and 
where  not,  55.  a.  b. 

2.  \\  here  a  tensnt  Tor  life,  or  his  executors, 
shall  have  the  tmblcments  alter  his  estate 
tndtd,  and  where  not,  55.  b. 

3.  M  here  the  Irssee  loi  ytdru  of  a  tenant  for 
life  shall  hsve  the  corn  aller  the  death  of 
his  lessor,  55.  b. 

4b  Where  the  husband  sows  the  land  of  his 
wife,  his  executors  shall  have  the  corn, 
55.  b. 

5.  Where  the  husband,  jointenant  with  his 
wife,  sows  the  land,  the  wile  surviving  shall 
have  the  corn,  ibid. 

6.  Where  lands  dtscend  to  a  daughter  who 
sows  Uie  ground,  tlie  son  bom  alter  sliall 
not  have  the  cum,  ibtd. 

7.  Where  the  estate  of  the  tenant  is  defeated 
by  a  right  paramount,  forfeiture,  condition, 
&C.  tlie  tenauit  shall  not  have  the  com,  ibùl, 

S.  Where  the  disseisee  b}  his  regress  shall 
have  emblements  severed  betore  entry, 
ibid, 

9.  ^here  tenant  by  statute-merchant  sows  the 
land,  and  after  is  satished  by  a  casual  pro- 
fit, he  shall  have  tlie  emblements,  ibid, 

10.  The  remedy  which  the  tenant  hath  to 
come  by  the  com  after  the  esute  ended, 
56.  a. 

Embracery. 
1.  The  signification  of  the  word,  369.  a. 
Enfranchisement 
See  Manumitnoiu 

Enlargement* 
Sec  Confirmation^  Ko*  15^  42. 


JfeleoMH  No.  2r,  30,  32,  35L 

H'arranijf,  No.  63. 

Entry. 

1.  Tlie  divers  writs  of  entry,  259.  a. 

2.  The  several  writs  of  entry  ntr  dtneiun^  and 
where  each  writ  lieth,  238.  b. 

3.  Uhere  an  entry  generally  into  one  acre 
shall  be  said  an  entry  into  others,  and 
where  an  entry  into  part  shtdl  be  an  entry 
into  tlie  whole,  and  where  not,  15.  a.  h. 
152.  b. 

4.  W  here  the  entry  of  one  parcener  shall  be 
accounted  in  law  tlie  entry  of  botli,  and 
where  not,  243.  b.  J73.  b  374.  a, 

5.  \^  here  the  entr}  ot  a  stranger  to  the  use  of 
him  that  hath  right  or  title  of  enUy  shall 
vest  the  estate  m  him  belbre  agreement, 
and  where  not,  245.  a.  258.  a. 

6.  What  act  upon  the  land  by  him  that  hath  s 
right  of  entry  shall  amount  to  an  entry,  and 
what  nut,  49.  b.  245.  b.  368  a. 

T.  \\  Itt-re  an  entry  into  one  acre  in  the  name 
of  I'lhcr  acres  in  the  itame  county  shall  be 
sufficient  for  both,  and  wl>cre  not,  252.  b. 
per  ft.  pug, 

8.  Wh}  anciently  along  possession,  and  vty 
at  this  da)  a  discent,  shall  take  aw  a}  the 
entry  of  him  that  right  hath,  237.  b. 

9.  The  discent  of  what  inheritances  shaD  toll 

an  entry,  and  of  ^  hat  not,  2o7.  b. 

10.  The  discent  of  what  estate  shall  toll  tn  en- 
try, and  of  what  not,  239-  b. 

11.  Where  the  dying  seised  of  a  seisin  inUv 
shall  toll  an  entry,  239.  b. 

12.  W  here  the  d)  mg  seised  of  a  reversion  or 
remainder  shall  toll  an  entry,  and  where 
not,  2J9.  b. 

13.  W  here  the  disseisor  makes  a  lease  for  bis 
own  life,  and  dieth,  this  discent  shall  not 
toll  the  entry  of  a  disseisee,  239.  b. 

14.  Where  a  collateral  oiscent  shall  toU  an 
entry,  as  well  as  a  lineal,  239.  b. 

15.  Where  a  discent  after  a  recovery,  and  be- 
fore execution,  shall  take  away  the  entiy 
of  tlie  recovcror,  and  where  not,  .238.  a 

16.  Where  a  discent  cast,  the  disseisee  beinp 
in  prison,  shall  not  toll  his  entry  ;  aeaum 
a  person  recluse,  or  where  the  disseisin 
was  before  imprisonment,  258.  b.  259. a. 
per  tot.  pag. 

17.  Where  a  discent  cast,  the  diaseisee  being 
beyond  sea,  shall  not  toil  liia|entry,  260.  a 
b.  261.  a.  262.  b. 

18.  Where  a  iliscent  cast  in  time  of  vacatk» 
of  an  aba  thy  or  other  sole-  coqjorati» 

f  shall  not  toll  the  entry  of  the  successor, 
263.  b.264.a. 

19.  Where  a  title  of  entry  shall  not  be  tolled 
by  a  discent,  240,  a.  b. 

20.  Where  the  entry  of  the  disseisee  shsll  be 
congeable  upon  the  lord  by  escheat,  9sà 
where  not,  240.  a. 

21.  Where,  upon  the  discent,  the  heir  is  i*- 
milted  to  another  esute  than  bis  apce^ 
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died  seised  of,  the  entrfofthe  disseisee  is 
congeable,  238.  b. 

22.  Where  a  (Usseisor  made  a  gift  in  tûX,  and 
after  divers  discents  the  issue  in  tail  dies 
withoutl  issue,  the  entry  of  the  disseisee 
ehall  be  congeable  upon  him  in  the  rever- 
sion or  remainder,  238.  b.  240.  a. 

23.  Where  the  entry  of  the  disseisee  shall  be 
congeable  upon  the  disseisor,  notwith- 
standing divers  mean  discents,  or  a  pur- 
chase of  the  freehold  from  the  father,  up- 
on whom  the  land  diacended,  238.  b.  248. 
&•  242.  a. 

24w  Where  an  infant  lessee  for  life  of  a  dissei- 
sor, is  disseised,  and  a  discent  cast,  the 
entry  of  the  disseisee  shall  be  congeable 
upon  the  infant  after  his  re-entry,  b. 
248.  a. 

25.  Where  the  entry  of  a  patentee  of  the  king, 
or  a  devisee  of  lands,  shall  be  congeable, 
notwithstanding  a  discent  cast  upon  an 
intrusion.  111.  a.  240.  b. 

26.  Where  the  entry  of  the  disseisee  shall 
be  congeable  upon  the  wife  of  the  dissei- 
sor after  endowment,  notwithstanding  the 
discent,  240.  b.  241.  a. 

2r.  Where  upon  the  abatement  of  tlte  dissei- 
see the  wife  of  the  disseisor  recovers  in 
dower,  the  entry  of  the  disseisee  after 
shall  not  be  congeable  ;  $ecua  if  he  had 
assigned  her  dower  in  pais,  241.  a. 

28.  Where  the  entry  of  the  disseisee  upon  te- 
nant for  life  shall  divest  the  reversion  set- 
tled in  the  king,  241.  a. 

29.  Where  a  discent  mediate  to  the  dying 
seised  of  the  ancestor  shall  not  oust  the 
disseisee  of  his  entry,  241.  b. 

30.  Where  a  discent  cast  upon  tlie  disseisin  or 
abatement  of  the  younger  brotitcr  shall 
toll  the  entry  of  the  eldest,  and  whei^; 
not,  242.  a  b.  243.  a. 

31.  Where  a  discent  cast  upon  the  abatement 
of  one  parcener  shall  toil  the  entry  of  her 
sister  as  to  her  moiety,  and  where  not, 
243.  a.  b. 

32.  Where  a  man  dies  seised,  his  wife  enseint, 
a  discent  cast  upon  tlie  abatement  of  a 
stranger  shall  toll  the  entry  of  the  issue 
born  after,  245.  b. 

33.  Where  a  discent  shall  take  away  the  entry 
of  an  infant  that  right  bath,  and  where 
not,  245.  b.  246.  a. 

34.  Where  a  discent  cast  during  the  coverture 
shall  toll  the  entry  of  the  feme,  and  whei*e 
not,  246.  a.  b.  353.  b. 

35.  Where  the  entry  of  the  heir  of  a  rum  eom^ 
poa  mentiê  shall  .  be  congeable,.  notwith- 
standing a  discent  or  alienation  in  the  life 
of  his  ancestor,  247.  a  b. 

36.  In  what  cases  the  entry  of  the  heir  shall 
be  congeable,  where  the  entry  of  his  an- 
cestor was  not,  247.  a.  b. 

37.  Where  the  entry  of  an  infant  after  his  full 
ag<ç  shall  \it  congeable  upon  bis  alienee, 
248. 

38.  Whe.c      infant  disseisor  enters  upon  the 
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heir  of  his  alienee,  the  entry  of  the  dissei- 
see shall  be  congeable  upon  the  infant» 

248.  a. 

39.  Where  a  discent  by  reason  of  profession 
in  religion  shall  not  toll  the  entry  of  the 
disseisee,  248.  b. 

40.  Where  a  discenl  shall  not  toll  the  entry 
of  a  lessee  for" years,  tenant  by  elegit,  8cc. 

249.  a. 

41.  Where  a  discent  in  time  of  war  shall  not 
toll  an  entry,  249.  a.  b. 

42.  Where  a  dying  seised  and  a  succession  - 
shall  not  toll  an  entry,  250.  a. 

43.  Where  the  husband  within  age  disconti- 
nues the  land  of  his  wife,  the  entry  of  the 
feme  after  his  death  shall  be  congeable 
upon  the  discontinuee,  336.  b.  337.  a. 

44w  Where  an  infant  tenant  in  general  tail  in 
the  ri^ht  of  his  wife  discontinues  in  tail, 
and  dies,  the  entry  of  his  heir  or  feme 
shall  be  congeable  upon  the  disconti- 
nunce,  327.  a. 

45.  Where  an  infant  tenant  in  tail  makes  a  fe- 
offment, and  after  is  attainted,  and  dies, 
the  entry  of  his  issue  is  not  congeable  up- 
on the  feoffee,  337.  a. 

46.  Where  two  infants  jointenants  make  a  fe- 
offment, the  entry  of  the  survivor  sh^l 
be  congeable  into  the  whole,  337.  a. 

47.  Where  the  baron  discontinues  the  land  of 
his  feme  for  life  by  the  surrender  of  the 
tenant,  the  entry  of  the  heir  of  the  feme  is 
congeable  upon  the  baron  in  the  life  of 
the  tenant  for  life,  388.  a. 

48.  Where  the  baron  and  feme  and  a  third 
person  are  jointenants,  and  the  ba^n 
makes  a  fcoHment  aiul  dies,  the  entry  of 
the  third  person  surviving  shall  be  con- 
geable into  the  whole,  and  where  but  to  a 
nioieiy,  327.  b. 

49.  Where  a  disseisor  niukes  a  lease  fov  life, 
and  levies  a  fine  of  the  reversion,  and  five 
years  pass,  the  entry  of  the  disseisee  is 
not  congeable  upon  the  tenant  for  life, 
298.  a. 

50.  Where  upon  non-tenure  pleaded,  or  dis- 
claimer in  a  fonnetion^  the  entry  of  the  is- 
sue in  tail  shall  be  congeable'  upon  the 
tenant  bofore  judgment,  362.  a. 

51.  Where  two  jointenants,  one  within  ago, 
and  the  other  of  full  age,  be  disseised,  ancl 
a  discent  cast,  and  he  of  full  ago  dies,  tl.o 
entry  of  the  other  shall  be  congeable  into 
the  whole,  o&l.  b. 

52.  'I  o  whom  the  right  of  entry  may  be  re- 
served, 214.  a..b. 

53.  Seisin  in  the  ancestor  necessuiy  to  the 
cntFy  of  the  heir,  238.  b. 

54.  Incases  of  disseisin,  tlie  iri:4scisor  must 
(lie  seised,  in  order  Id  Uii^e  uwi.yilic  ri^ht 
of  entry,  209.  b. 

55.  Where  a  disseisor  cnieuir  his  faLl.Oi, 
and  the  fjitlur  dies,  wJiereby  the  Umii 
discendto  the  disseisor,  liic  rl^ht  (^f  Ciitj/ 
is  not  tolled,  u. 

56.  Kntpv  in  deed,  ami  entr\  I:i  i.i\v,  wbai.  :ind 

■  -he 
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the  difl'erence'between  titié»  3i3.  b. 
57.  The  feoflmcnt  of  an  infa^shairu^}  the 
right  of  entry,  337.  b.      '  •  • 

See  Meiakceti  Mo.  5.  %2, 23,  24^ 

25,  26,28.  ^   •  ♦ 

Moêtartfy,  No.  12,  13,  14,  15,  16,  17, 
18, 19,  20,  4. 

CmdiHon,  No.  7,  8,  9,  (8,  28»  41,  45, 
49.  ; 

Continual  Omm,  No.  3, 7, 12,  15,  16. 

JDegreet,  No»  2, 3,  5. 

DiàcofUtmiancff,  No.  3Q. 

Dum  fuH  infra  JEtatem. 

JVtfeAoM,  No.  8,  9,  11. 

Jmnt9natU9f  No  29,30. 

S$at%ae  of  MarWridge^  No.  3. 

SuAtndtr- 

f 

Equity. 

See  Statut€9,  No.  3,  5,  8, 10, 12. 
Error. 

1.  Where,  and  upon  what  judgment,  such 
writ  lieth,  and  where,  and  upon  what  not, 
16a  a.  288.  b. 

2.  Where  a  release  in  all  actions  shall  be  a 
good  plea  in  a  writ  of  error,  and  where  not, 
288.  b. 

3.  Where,  after  recovery  in  a  real  action,  a 
release  by  tlie  tenant  of  all  his  right  in  the 
land  shall  bar  him  of  a  writ  of  error,  289.  a. 

4.  Where  a  recovery  by  default  against  a 
man  out  of  the  realm  in  the  kipg's  service 
shall  not  be  avoided  by  error,  262.  b. 

5.  This  writ  lies  on  judgments  in  courts  of 
record  only,  117*  b.  . 

6.  On  a  recovery  of  a  freeholut  who  may 
bring  it,  251.  b. 

See  Ileletuét,  Ho.  72.  ^ 

Escheat. 

1.  The  etymology  and  signification  of  the 
word,  13.  a.  92.  b. 

2.  How  mMny  ways  an  escheat  ma}'  happen, 
13.  a.  92.  b. 

3.  Where  upon  the  dissolution  of  a  corporation 
their  lands  shall  revert  to  the  donor,  and 
stiall  not  escheat,  13,  b. 

4.  ^V  here  the  disseisor  malces  a  fcofi'mcnt,  or 
dies  seised,  upon  the  death  of  the  disstcisee 
without  ht'ir,  an  escheat  licUi  not,  26^.  b. 

t? Where  the  father  dieih,.iiis  son  beinjj  at- 
t&inted  of  treason,  the  lands  oi'  llie  tather 
esclieat,  and  not  go  to  the  kinjj,  13.  a. 
4^V»ïds  in  what  cases  to  escheat  to  tiic  lord, 
•    12.  a. 

7.  Wlien  to  the  king,  13.  a. 

8.  In  what  cases  a  writ  of  escheat  will  lie, 
IJi  b.  . 

See  Acceptance,  No.  5.  6. 

^UUiinder,  No.  3,  6,  11,  12,  13,  14. 

Corruption  of  bloud. 


Meir,  No.  It,  19, 2a 
BckUiwn,  No.  5. 
yrorrofiiy.  Ho.  69,  70,  71. 

Escheator. 

1.  His  office  and  duty,  13.  b.  92.  b. 

2.  Why  so  called^  ibid. 

3.  The  number  of  them  in  ancient  and  modem 
times,  13.  b. 

Escheatria. 

1.  What,  IS.  b. 

Escuagc. 

1.  The  etymology  of  the  word,  6S.  b. 

2.  The  several  kinds  of  escuage,  72.  b. 

3.  For  what  time  such  tenant  is  bound  to  aU 
tend  upon  the  king  in  his  war,  68.  b.  69.  b. 

4.  Prom  what  the  time  of  attendance  shall  be 
computed,  70.  a.  71.  a. 

5.  Where  the  tenant  may  perform  his  attend- 
ance by  deputy,  70.  a*  b.  83.  a. 

6.  Where  attendance  by  tenant  paravail  shsll 
excuse  all  the  metnes,  69.  b.  78.  b. 

7.  Where  attendance  by  one  jointenant  shall 
excuse  his  companions,  7&  b.  70.  b. 

8.  What  persons  are  exempt  from  pecaoosi 
performance  of  this  service,  70.  b. 

9.  Where   escuage  shall  be  assessed  by 

parliament  and  for  what  cause,  and  when 
it  was  last  assessed,  72.  a.  b. 

10.  Where  the  tenant  dying  in  the  anny,  his 
ht'ir  shall  be  excused  from  escuage,  72.  bu 

IÈ  where  the  tenant  of  the  king  by  escuage 
s)iall  have  escuage  of  his  own  inferior 
tenahts,  for  tiieir  not  attendance  in  the 
war,  and  where  not,  72-  b.  73.  a.  b. 
'  12.  Where  and  what  escuage  shall  be  knights 
service,  and  what  soca^,  72.  b.  87.  a. 

13.  Escuage  generally,  which  shall  be  intend- 
ed, 73.  a. 

14.  What  services  incident  to  a  tenure  by  es- 
cuage, 73.  a. 

15.  The  remedy  which  lords  have  to  come  by 
their  eiftuage,  73.  b. 

16.  How  it  shail  be  tried  whether  the  tenant 
was  with  the  king  in  liis  war,  or  not,  74.  a. 

17.  What  shall  be  said  a  vu}'age  royal,  where- 
in such  tenant  is  bound  to  attend,  69.  b. 
130.  b. 

IB.  Kscuage  uncertain  is  knights  service,  72.  a. 

19.  certain  is  socage,  ibitt 

20.  To  be  govonicd  by  cusioni,  72.  b. 

21.  Where  tenant  by  kifigliis  service  shall  be 
holden  to  pay  escuage,  and  where  not, 
«2.  b.  83.  a. 

See  J}ebt,  No.  3. 
Strjr'utUtfy  No.  2,  5. 

•  I>pleas. 

i  In  a  writ  of  right  of  advowson  shall  beUU 
•It  tlift  fiiC'imbri.T,  17  k 
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Essolgn. 
See  PrêtectiM, 

Estates. 

1.  The  sig^niflcation  of  the  word,  345.  a. 

2.  Statué  unde  diciiur,  9.  a. 

3.  Where  two  several  estates  of  the  same  land 
may  be  nmul  et  semel  in  the  same  person, 
and  how,  and  when,  they  shall  be  said  to 
be  executed,  54.  b,  182.  b.  184.  a.  b.  338.  b. 

4.  Where  the  estate  of  a  man  for  his  own  life 
shall  be  esteemed  higher  than  for  the  life 
of  another  man,  and  where  not,  41.  b.  42.  a. 

5.  Where  several  freeholds  may  be  derived 
out  of  an  estate  for  life,  and  where  not, 
42.  a. 

6.  Where  a  man  shall  have  an  estate  for  life 
determinable  at  will,  42.  a. 

7.  Where  an  incertain  interest  in  lands  shall 
be  deemed  in  law  an  estate  for  life,  and 
where  but  at  will,  42.  a. 

8.  Where  tenant  for  life,  having  a  fee  expect- 
ant upon  a  remainder  in  tail,  grants  totum 
êtatum  9uum,  both  estates  shall  pass,  345.  a. 

9.  What  estate  can  support  another,  and 

what  not,  54.  b. 

10.  When  the  greater  shall  drown  the  less, 
when  not,  28.  a.  54 .  b. 

See  Devife,  No.  3, 6, 8, 10,  12,  13, 14, 15, 
16,  17, 18. 
Fee  Simple. 
Freehold, 
Grant9. 

Heir,  No.  6,  7,  13,  24. 

Jointenant». 

Leasee. 

TqiL 

Estoppel. 

1.  The  signification  and  derivation  of  the 
word,  352.  a. 

2.  The  several  kinds  of  estoppels,  and  by 
wiiat  manner  or  act  an  estoppel  may  be 
wrought,  and  by  what  not,  352-  a. 

3.  Where  estoppeU  ought  to  be  reciprocal  to 
bind  both  parties,  352.  a. 

4.  Where  everj'  estoppel  ought  to  be  precisely 
affirmative  and  certain  to  every  intent, 
303.  a.  352.  b. 

.  5.  Where  matter  neither  traversable  nor  ma- 
terial shidl  be  no  estoppel,  352.  b. 

6.  Where  acceptance  before  title  accrued 
shall  work  no  estoppel,  ibid. 

7.  Where  an  estoppel  against  an  estoppel 
BhaU  put  the  matter  at  large,  352.  b. 

8.  Where  the  adverse  party  shall  not  be  estop* 
ped  to  take  advantage  of  a  truth  apparent 
in  tlie  record,  352.  b. 

9-  Where  the  acceptance  of  an  estate  by  the 
husband  to  him  and  his  wife  shall  estop 
him  to  allcdge  a  remitter  to  the  wife, 
352.  a. 

10.  What  persons  shall  be  bound  to  take  ad- 


vantage of  estoppels,  and  what  not,  352. 
a.  b. 

11.  Of  what  estoppels  that  go  to  the  person  a 
•  stranger  shall  take  benefit,  and  of  what 

not,  128.  b.  352.  b. 

12.  Where  an  estoppel  of  the  part  of  the 
mother  shall  not  bind  the  heir  claiming 
from  his  father,  365.  b. 

13.  Where  an  estoppel  to  the  son  descending 
mediately  upon  his  father  shall  bind  him, 
and  where  not,  12.  a; 

14.  Where  a  deed  indented  shall  be  an  estop- 
pel, and  where  not,  45.  a.  47.  b.  363.  b. 
364.  a. 

15.  Where  a  man  accepts  a  lease  of  his  own 
land  by  indenture,  how  long  the  estoppel 
shall  be  said  to  continue,  47.  b. 

16.  Where  in  a  nuper  obiit  the  defendant 
claims  by  purchase,  the  plaintiff  may  have 
a  mortd* ancestor  against  her  for  the  whole, 
146.  b.  164. 

17.  A  conclusion,  what,  and  whence  derived, 
37.  a. 

18.  To  whom  estoppels  extend,  353.  a. 

19.  Where  a  thing  alledged  by  way  of  suppos- 
ai in  a  count  is  an  estoppel,  and  where 
not,  352.  a. 

20.  Who  may  take  advantage  of  e^iopjjtis^ 
352.  a. 

See  Verdict,  No.  8. 

Estovers. 

1.  The  derivation  of  the  word,  41.  b. 

2.  What  Estovers  of  common  right  belong  to 
a  tenant  for  life,  yeavs,  &c.  ibid. 

Etymologies. 

1.  The  use  and  benefit  of  etymologies,  68.  b. 
86.  a.  87.  a.  106.  b.  109.  a.  137.  a.  177.  a.  &c. 

Evidence. 

1.  The  derivation  of  the  word,  283.  a. 

2.  The  extent  of  the  word,  ^nd  what  matters 
shall  be  said  good  evidence  to  an  enquest, 
ibid. 

3.  Where  a  thing  done  beyond  the  seas  may 
be  given  in  evidence,  261.  b. 

See  Pleading,  No.  21. 
Trial. 

Verdict,  No.  11. 

^  Examples. 
1.  lUuitrant,  non  rettringmit  legem,  24.  a. 

Exception. 
I.  How  it  differs  from  reservation,  47.  a. 

Exchange. 
1.  The  description  of  an  excliange,  50.  s. 

.  Of 


THE  iCAJKLB. 


and  of  what  not,  50.  h. 

3.  What  thing!  requicite  to  the  perfectkm  of 
an  exchange,  51.  h. 

4.  Where  an  exchange  ahall  be  good  without 
deed,  and  where  not,  50.  a.  b. 

5.  Where  an  exchange  ahall  be  good,  albeit 
there  be  no  tranamutatîon  of  poaaesaion, 
50.  b. 

tf.  What  equality  oughtto  be obaerred  in ex- 
.  changea,  and  what  not,  50.  h.  51.  a.  per  ft, 

7.  Where  an  exchange  of  laada  with  the  king 
ahall  be  good,  51.  a. 

8.  Where  an  exchange  by  an  infiuit  ahall  be 
good,  and  where  Toidable,  51.  b. 

9.  Exchange  impliea  a  warranty,  174.  a.  384.  b. 

10.  — rauat  be  executed  in  the  life  of  both 
the  partiea,  51.  b. 

See  partmon.  No.  26. 

Excommunication  • 

1.  EwetmmttmcaUo,  çvà,  et  guetupleXt  133.  b. 

2.  The  condition  of  a  person  excommunica- 
ted. 133.  b. 

3.  What  persons  are  disabled  thereby  to 
bring  an  action,  and  what  not,  134.  a. 

4.  Where  an  excommunication  certified  by  a 
Inahop  shall  not  disable  the  plaintiflT  in  an 
action  against  the  same  bishop,  ibid, 

5.  By  whom  excommunication  ought  to  be 
certified,  and  what  certificate  shall  be  good, 
and  what  not,  134  a. 

6.  Where  an  excommunication  by  the  pope, 
or  other  foreign  authority,  shall  not  disable 
the  party,  ibitJ. 

See  Heir,  No.  2. 

Execution. 

1.  The  legal  acceptation  of  \ht  word,  154.  a. 
%  Divers  maxims  in  law  concerning  execu- 
tions, 389.  b. 

3.  Where  tlie  demandant  may  enter,  or  dis- 
train nfirr  judp;ment,  ami  before  execu- 
tion, and  wht  rt;  nol,  o4.  b. 

4.  Where  upon  a  jiidjçnicnt  in  debt  the  plain- 
tiO' shall  iiuve  cxicutioii  of  lands  which  the 
defendant  had  at  the  tinne  of  the  writ 
brodglit,  and  wlicre  not,  102.  a. 

5.  Where  by  discent  of  part  the  lands  in  exc- 
culion  to  tlie  conusce,  the  whole  execution 
sh^iil  be  avoided,  150.  a. 

6.  Where  tenant  in  tail  recovers  in  vaUie,  and 
dies  without  issue  before  execution,  exe- 
cution sliull  be  sued  by  him  in  the  reversion, 
252.  a. 

7.  Where  aO<  r  a  lu  rfcct  eTiccution  by  extent 
retJimed,  ;»nd  ot  record,  Ihcre  shall  be  no 
re-extent  ujUMi  any  eviction,  2i/0.  a. 

'8.  Where  no  exi  cutujii  by  eh\{;rf,  .slaiute-mcr- 
cliunt,  &c.  bhall  be  .sued  .if^aih.si  UK*b<:ir,  or 
his  mother  cndcnvod  by  liiv-  iic.r  .iii  ing  T.is 
•nVumr.ty,  590.  u.  ' 


%  Where  a  coAmm  md  mii^fiuiemdim  liy  itthe 
common  law,  and  where  at  this  day, 

290.  b. 

10.  Within  what  time  writa  of  execati<m 
ought  to  be  sued  fovth,  and  where,  being 
eommenced  within  the  time,  they  may  be 
continued  after,  390.  h. 

11.  Where  to  a  writ  of  executSon  no  plea  caa 
be  admitted,  but  for  matter  since  the 
judgment,  the  party  b  to  put  his  audita 
guerelOf  290.  b. 

12.  Where  a  release  of  all  debts,  duties,  d^ 
manda,  and  execotiona,  ahall  discharge 
an  execution  ;  eetue  of  a  release  of  ul 
action»,  76.  a.  289.  a.  291.  a.  b. 

13.  Where  a  rdeaae  of  aU  suiU  ahall  bar  sa 
execution,  and  where  not,  291.  a. 

14.  Where  an  execution  upon  a  recogmzanoe 
may  be  defeated  by  a  deed  of  dcteaiince, 

291.  a. 

15.  Where  a  man  may  have  execution  upon  a 
recognixance  the  first  day,  without  aUy- 
ing  till  all  the  days  incurred,  292.  b. 

Ifi.  Execution  may  be  awarded  by  the  king 
without  suit,  by  the  court  or  office,  391.  a 
17.  For  a  common  person  ahall  not  be  award- 
ed without  the  party  prays  it,  291.  a. 
la  Isdischargedby  areleaseof  adebttotbe 
conusee,  291.  a. 
See  Debt,  No.  8. 
PaymeKt,  No.  4. 
Stat,  of  Acton  Bumel,  No.  1. 

 West  2.  ca^.45.  No.  16. 

 23.  a.  Vni.  cap.  9.  No.  5. 

Executors. 

1.  Where  a  remainder  for  yeara  limited  to  the 
executors  of  I.  S.  ahall  vest  presently  in 
I.  S.  54  b. 

2.  Where  the  executor  shall  have  remedy  for 
the  arrearage  a  of  rent  which  the  testator  in 
his  life  could  not,  146.  b. 

3.  Where  executors  shall  be  bound  by  tlic 
obligation  of  their  teatator  withoat  n&ming, 
209.  a. 

4.  In  what  respects  the  executor  »ha)l  be  said 
more  to  represent  the  person  of  ibc  lest*- 
tor,  than  the  heir  the  person  of  the  ances- 
tor,  209.  a.  b. 

5.  Where  an  executor  shall  be  respited  in 
law  an  assignee,  and  where  not,  210  a. 

6.  Where  an  executor  may  release  an  action 
hrfore  probate  of  the  testament,  592.  b. 

7.  Where  a  man  shall  have  an  action  of  tlcU 
ajcainiit  his  own  executors,  133.  b. 

8.  Where  the  executors  of  a  fiishop  shall  h«« 
a  ward  which  icll  in  the  life  of  the  bi^liop  ; 
tecu9  of  a  presentation  to  a  church  vhich 
voided  in  his  tife,  90.  a.  3^.  a. 

9.  Where  a  church  voided  in  i  he  life  of  the 
testator,  the  executors  shall  present,  and 
not  the  guardian  in  chivalry;  *ec«*  where 
the  tenant  of  th^  king  m  capite  dies,  ^c. 
.^88.  a. 


Ill  WiM  an  inrant  makes  his  debtor  bis  ex» 

ecutor,  the  debt  is  extinct,  264.  b. 
11.  Where  a  feme  executrix  takes  the  debtor 
to  husband,  notwithstanding  the  debt  re- 
mains, ikid. 
See  AecowUf  No.  4. 
JêMtêy  No.  1. 
Deviwe,  No.  9»  17- 
Tettament. 


Exposition  of  Words. 

1.  Where  the  word  ttt  shall  be  taken^ositive- 
ly,  and  where  by  way  of  similitude,  17.  b. 
43.  b. 

2.  Where  the  word  «r  shall  be  taken  in  the 
^^unctiye,  where  in  the  disjunctive,  99.  b. 

3.  Where  the  legal  termination  in  oj^umin 
composition  signifies  service  or  duty,  86.  a. 
109.  a. 

4  The  words  prochein  tumf^  how  taken  in  law, 
8a  a. 

5.  How  many  things  the  adjective  liber  distin- 

guisheth  m  law,  94.  a. 
&  The  exposition  cS  the  words  dedi  et  emceeH 

in  grants,  301.  b. 

7.  Of  tJie  word  dbm»,  301.  b. 

8.  Of  the  word  volo,  301.  b. 

9.  Of  the  word  eculetn,  and  how  it  shall  have 
relation,  20.  b.  385.  b. 

10.  Of  the  word  predict,  and  the  force  of  its 
relation,  20.  b. 

11.  Of  the  word  /tereditament,  6.  a.  16.  a.  383. 
^  a.  b. 

12.  Of  the  words  pvxima  advoeaiU,  378.  b. 
379.  a. 

13.  Of  the  words  aana  impeachment  de  -wast, 
220.  a. 

14.  Of  the  words  (de  mesne  land),  17.  a. 

15.  Of  the  words  f  à  confeefionej,  46.  b. 

16.  Of  the  words  (from  henceforth),  ibid. 

17.  Of  the  words  (from  the  date,  or  from  the 
day  of  the  date),  ibid. 

18.  (iitotiea  in  verbis  nuila  eat  ambiguitas,  ibi 
mdUx  expoaitio  contra  verba  expreasa  Jieri 
<i6bes,  147.  a. 

19.  Qu«  dubitationi  tottenda  gratia  inaeruntur, 
non  Uedunt,  285.  a. 

^'iUpreaaio  eorum  qua  tacite  inawit,  nihil 
operatitr^ig.  Si. 

-l  A  disjunctive  in  the  latter  end  of  a  sen- 
tence disjoineth  the  whole,  225.  a. 

2:2.  When  the  words  of  a  deed,  or  of  the 
parties  witliout  deed,  may  have  a  double 
intendment,  one  agreeable  to  law,  the 
other  against  law,  the  intendment  that 
siandeth  with  law  shall  be  always  taken, 
42.  a.  b. 

^te  Jitlvowaon,  No.  3. 
Confirmation,  No.  4. 5. 
Oranta,  No.  5, 6,  7,  8, 17, 18, 19,  20. 

Extent. 

^  •Thc  remedy  in  case  lamls  be  extended  on  a 


sUtute  sUpte,  Sec.  at  tw  high  a  rateu 
290.  a. 

See  Erecutimtt  No.  8, 

Stat,  W.  2.  cap,  18,  No.  9. 
*  de  Acton  Bumel,  No.  1. 

 23.  H.  VUI.  cap.  9.  No.  5. 

*  — —  Merchani  U  Staple. 

Extinguishment. 

I.  The  signification  and  derivation  of  the 
word,  147.  b. 

S.  Where  by  purchase  of  part  of  the  land  out 
of  which,  &c  the  whole  rent  charge  shall 
be  exting^hed,  147.  b. 

3.  Where  by  discent  of  part  of  the  tenaney  to 
the  lord,  an  entire  rentservtce  shall  be  ex- 
tinct, and  where  not,  149.  a. 

4.  Where  by  purchase  of  part  of  the  tenancy 
by  the  lord  an  entire  rent>service  shall  be 
extinct,  and  where  not,  149.  a.  b. 

5.  Where  by  the  grant  of  the  lord,  of  the  ser- 
vices of  his  tenant  by  castleguard,  the  seig- 
niory shall  be  extinct,  83.  a. 

6.  Where  and  to  what  purpose  an  estate 
drowned  or  extinct  shall  be  said  to  have 
continuance,  and  where  and  to  what  not, 
185.  a.  338.  b. 

7.  Where  a  grant  of  the  services  or  rent  to  the 
tenant  shall  enure  to  him  by  way  of  extin- 
guishment, 307.  a.  b.  313.  b. 

8.  Where  the  remainder  in  fee  of  the  tenancy 
escheat,  the  seigniory,  as  to  the  whole,  shall 
be  extinct,  312.  b. 

9.  Where  a  bishop  is  seised  of  a  rent,  and  the 
tertenant  enfeoffs  him  and  his  successor,  by 
the  entry  of  the  lord  for  mortmain,  the  rent 
is  not  revived;  aecw  where  tenant  for  life 
grants  a  rent  in  fee,  and  infeofTs  the  grantee, 
upon  whom  the  lessor  enters  for  a  forfeiture, 
33a  b. 

10.  Where  the  accession  of  a  freehold  in  outer 
droit  shall  extinguish  a  term  which  a  man 
hath  in  his  own  right;  aecua  è  eonverao. 
33a  b. 

II.  Where  the  release  of  the  lord  of  all  his 
r^ht  to  tlic  tenant,  and  a  lessee  for  years 
ofthe  seigniory,  shall  extinguish  tlie  seig» 
niory  and  estate  of  the  lessee  also  ;  aecua  of 
a  release  to  them  and  their  heirs,  280.  a. 

12.  Where  a  release  for  years  may  cease  ami 
revive  again  as  to  several  persons,  and 
where  not,  46.  a.  b. 

13.  Where  the  re-entry  of  the  lessee  upon  the 
feoffee  of  his  lessor  shall  revive  the  rent 
reserved  upon  the  lease,  319.  a. 

14.  Where  the  gi-antee  of  a  rent  disseises  the 
tertenant,  the  regress  of  the  tenant  shall 
not  revive  the  rent,  ibid. 

See  Apportionment. 
Common^  No.  3, 10. 
Heriot,  No.  4. 
Meane,  No.  4^  5, 6. 

Heleana,  No.  11, 17, 46, 53, 57. 58, 59, 

60. 

Suapenœ. 

Extortion. 


THE  TABLE. 


1.  The  deriration  and  fevenl  icccpUtioM  of 
thewOTd,36&b.  . 

2.  What  shall  be  said  extortion  in  shenttii  or 
other  officer*,  and  what  not,  368.  b. 

3.  The  odiousnets  of  the  crime,  368.  b. 
See  Siat.  W.  1.  cap.  36.  No.  3. 

Extra  RegDum. 

1.  When,  in  consideration  of  the  law,  any  one 
may  be  said  to  be  out  of  the  rçalm,  260. 
a.b. 


Ey. 


L  What  it  b,  5.  b. 


Factor. 


J.  How  to  be  discharged,  in  case  he  be  robbed 
of  the  goods  of  his  principal,  89.  a. 

Falesia. 

l.What,5.b. 

False  Action. 
1.  What,  361.  a.  b. 

False  Judgnïcnt, 
1.  Where  it  will  lie,  288.  b. 

Falsifying  of  Recoveries. 

1.  The  signification  of  the  word  (falsify), 
104.  b. 

2.  What  persons  may  falsify  a  recovery  at  the 
common  law,  and  what  not,  146.  a.  104.  b. 

3.  Where  and  by  what  matter  the  issue  in  tail 
may  falsify  a  recovery  had  against  his  an- 
cestor, and  where  and  bv  what  not,  360.  b. 
361.  a.  b. 

See  Cornn  and  Frauds  No.  T. 
Forfeitnre,  No.  7. 
Becoven/. 

Stat,  of  Gloucester,  cap.  11.  No.  5. 

 21  H.  VIII.  cap.  15.  No.  3. 

.  „:  14  El.  cap.  8.  No.  4. 

Fealty. 

1.  The  etymology  of  the  word,  67.  b. 

2.  The  manner  of  doing  fealty,  67.  b. 

3  The  difference  between  the  fealty  of  a  free- 
holder and  of  a  villein,  68.  a. 

4.  What  person  and  tenant  shall  do  fealty,  and 
what  not,  67.  b.  63.  a-  93.  a.  b.  68.  a.  b. 

5.  How  fealty  differeth  from  homage,  68.  a.  ^ 
totpasr^ 


6.  The  benefits  which  accrue  to  lofds  by  so 
oepting  fisalty,  6&  a.  92.  b.  9a  b. 

7.  Where  tenant  by  fealty  shall  sweir  to  Aj  aB 
services  due,  when  after  fealty  done^DO  ser- 
vice is  due,  92.  a. 

8.  To  what  tenures  fealty  is  incidcnl,  and  to 
what  flot»  23.  a.  93.  a-  95.  b.  96.  b.  ua  b. 
97.  a,  b. 

9.  Fealty  incident  to  attornment,  104.  a 

10.  inseparably  uicident  to  every  reversioD, 
143  a. 

See  Acceptance^  No.  5. 
Allegiance^  No.  3.  • 
Seinn^  No.  8. 

Fee  Simple. 

1.  The  signification  and  derivation  of  the  word 
(fee)  1.  a.  b.  2.  a. 

2.  The  several  sorts  of  fee  simples,  1.  h.  9.  a 

3.  What  words  requisite  to  the  passing  of  i 
fee  simple,  8.  b. 

4.  How  many  several  ways  a  fee  simple  may 
be  purchased,  10.  a. 

5.  The  ampleness  of  such  esUte,  18.  a. 

6.  Where  two  fee  simples  may  be  of  the  same 
land  at  one  time,  and  where  not,  18.  a.  354 
b.  368. 

7.  Fee  generally,  what  it  ahall  be  intended, 
189.  a.  ^  .  , 

a  A  feoffment  to  one  and  the  heirs  of  his  to- 
ther  a  good  fee  simple,  220.  b. 

9.  Fee  simple  conditional,  and  the  counc  of 
its  descent  at  the  common  law,  19.  a. 

10.  By  the  having  of  what  issue  such  condiUon 
said  to  be  performed^  and  of  vbatwrt, 

11.  To  what  purposes  the  having  of  issue  was 
a  performance  of  the  condition,  artd  to 
what  not,  ihid. 

12.  Where  the  sons  only,  and  where  the 
.    daughters  only,  were  inheritable  to  such 

estate,  19.  a. 

13.  Where  the  alienation  of  the  donee  after 
issue  was  a  bar  to  his  issue,  or  the  donor, 
and  where  not,  ihid, 

14.  A  grant  to  a  man  and  his  heirs,  tenant!  ot 
the  manor  of  D.  and  B.  a  good  fee  simplCi 
27.  a.  b.  , 

15.  A  grant  by  the  kin?  of  a  barony  to  oneof 
his  heirs  loi-ds  of  the  manor  of  K.  a  ÇHKl 
fee  simple  qualified  in  the  dignity,  ibid- 

16.  Every  estate  in  fee  simple  derii-cd  aihcr 
by  descent  or  purchase,  15.  b. 

17.  No  greater  esUte  of  inheritance  than  tee 
simple,  18.  a. 

See  Deviêe,  No.  3. 
Heir,  No.  6,  7, 13. 

Fees. 

1.  Where,  notwithstanding  tlje  grantor  oast 
his  officer,  hU  fee  shall  continue,  and  whe« 
not,  233.  b.  . . 

2.  Where  in  an  action  by  an  attorney  wr  d» 
fees,  the  defendant  shall  not  wage  bis  W 


THE  TABLE. 


3*  Where  the  receding  ^ater  or  other  fees, 
than  are  prescribed  by  the  statutes,  shall  be 
extortion,  and  where  not,  368.  b. 
Sec  Extortion^  No.  2. 

Oficet  No.  5. 

Wager  of  law.  No.  2. 

Felony. 

1.  The  signification  and  extent  of  the  word, 
391.  a. 

2.  By  pardon  of  all  felonies,  what  crimes  an- 
ciently, and  what  at  this  day,  are  pardoned, 

391.  a. 

3.  Whatnot,391.  a. 

4.  The  several  sorts  and  degrees  of  felony, 
and  what  forfeiture  is  incurred  by  each  of 
them,  ibid. 

5.  Where  upon  attainder  of  felony  in  an  ap- 
peal, the  defendant  shall  forfeit  no  lands 
but  those  he  had  at  the  time  of  the  outlawry 
pronounced  i  secui  in  an  indictment,  390.  b« 

6.  The  punishment  of  a  felon  implied  in  his 
judgment  to  be  hanged,  392»  b.  391.  a. 

t.  Where  a  felon  may  be  a  purchaser,  and  to 

whose  use,  2.  b. 
8.  Felony  how  punished,  and  the  pains  and 

forfeitures  on  conviction,  41.  a.  391.  b. 

392.  b. 

See  Attainder. 

Relation^  No.  5. 

Feme  Covert. 

1.  Whether  she  can  sue  and  be  sued  without 
her  husband,  132.  b.  133.  a. 

2.  Whether  she  can  be  a  disseisoress,  357.  b. 
See  Baron  and  Feme, 

Heir,  No.  2. 
Purchase,  No.  2,  3. 

Feoffmeut. 

l.The  etymology  and  signification  of  the 
word,  9.  a. 

3.  The  antiquity  of  a  feoffment,  ibid*  49.  b. 

3.  What  person  may  make  a  feofiment,  and 
what  not,  42.  b.  43.  a. 

4.  By  the  delivery  of  the  deed  of  feoffment, 
what  estate  passeth  before  livery  of  seisin, 
56.  b. 

Where  the  feofTment  of  a  moiety  or  third 
part  of  a  man's  land  sliall  be  good  without 
deed,  190.  b. 

6-  A  ft'ofiment  of  the  moiety  of  a  manor  to 
have  with  an  advowson  appendant,  not 
(.^ujgu^ithuut  deed,  190.  b. 

^  fljjl  a»  lease  and  release  shall  amoimt  to 
a  fe^j^icnt,  207.  a. 

B.  Whei^  a  feoffment  shall  extinguish  a  con- 
dition or  power  of  revocation,  and  where 
not,  237.  a. 

^-  Where  cèttui  que  use  and  his  feoffees  after 
1  'i.  3.  and  Mmto  27  H.  8.  join  in  a  feoff- 


ment, whose  feofixnent  it  shall  be  construed, 

302.  b. 

10.  Where  tenant  for  life,  and  he  in  the  rever- 
non  or  remainder  in  fee  tail,  or  for  life, 
join  in  a  feoffment,  how  it  shall  be  con- 
strued, 302.  b. 

11.  The  law  will  transpose  the  words  rather 
than  it  shall  not  take  effect,  217.  b. 

12.  Why  it  destroys  all  wrongful  estates,  9.  a. 

13.  By  lessee  for  years,  how  it  operates, 
330.  b. 

14  Feoffee  cannot  enter  after  the  death  of 
the  feoffor,  without  having  had  seisin» 
51.  b. 

See  CondiHen,  No.  8,  9, 15,  32, 33, 35. 
Confirmation,  No.  30,  35. 
Deedt. 

Livery  of  eeiein.  No.  20,  27,  31,  32. 
M^ntenance\ 
Pleadings,  No.  23. 
Surrender,  No.  6,  7. 


Ferdwit. 
1.  What  it  is,  71.  a.  127.  a. 


Ferlingus. 

1.  What  ferUngus  is,  5,  b. 

2.  What  passes  by  these  words,  ibid 


Fieri  Facias. 
1.  Writ  of,  what,  and  why  so  called,  290.  b. 


Filicetum. 

1.  What,  4.  b. 


Fines  for  Alienation. 

1.  Where  fines  for  alienation,.  Sec.  shall  be  due 
to  the  lord,  and  where  not,  59.  b. 

Fines  to  the  King. 

1.  The  several  acceptations  in  law  of  the  word 
(fine),  12Ç.  b. 

2.  Fine  to  the  king,  what,  ibid  127.  a. 

3.  The  difference  between  a  fine  and  a  ran- 
som, and  wliere  they  shall  be  said  all  one, 
127.  a. 

See  Alienation, 

Amerciament ,  No.  2. 
Cojjffhold,  No.  19.  20. 

Fines  of  Land. 

1.  The  description  of  a  fine,  and  whence  so 
called,  120.  b.  121.  a.  16Z  a. 

2.  What  time  was  allowed  by  tlie  common  lav 
to  make  claim  after  a  fine  levied,  and  what 
ut  this  day,  262.  a.  254.  b.  3?6. 373.  a.  b. 


I 
i 
I 


THBXABLE. 


X  Whtt  penoM  were  Wmd  by  fine  st  the 
fOMHW  lav,  tint  could  not  make  cbia, 
tad  what  ytMÊom  might  BialEc  claim,  aad 
yet  were  not  barred  by  such  fines,  963.  b. 

4.  Where  a  fine  levied  by  teaaat  la  taU  ihall 
be  a  bar  to  his  iasue»  or  them  in  the  rever- 
sion or  reauunder,  and  where  not,  372.  a.  b. 

5,  Where  a  grant  aad  reader  by  fine  to  m 
stranger  to  the  writ  and  ooooaance  shall 
be  good,  to  pass  a  voidable  estale  to  him  m 
pntmnti^  353.  a. 

fi.  Whare  a  feme  corett  shall  be  eondoded  by 
a  fine,  and  where  not,  40^  3S1, 38%  353.  h. 
7»  Where  fines  workmg  wfoog  to  third  per- 
sons oaght  not  to  be  accepted,  383.  a. 
8.  Pines  for  alieostioB  taken  away,  369.  b. 
See  CmUimuU  CUmm^  No.  17. 
Dum  non  compos.  No.  3. 
Enury,  No.  49. 
ifetr,  No.  6. 
Infant,  No.  5,  12. 
JUmutter,  No.  17. 
StaL  4  H.  VUl.  cap.  34.  No.  2. 

Firma. 

1.  The  etymology  of  the  word,  5.  a. 
3.  How  called  in  several  counties,  iHd, 
3.  What  shall  pass  by  this  name,  iM. 

Flcdwite. 
I.The  meaning  oi  the  word,  127.  a. 

Flemiswitc,  Blodwite. 
1.  Their  meaning,  127.  a. 

Folkland. 
1.  The  meaning  of  the  word,  58.  a. 

Force. 

1.  The  legal  acceptation  of  tlic  word,  161.  b. 
162.  a. 


Forcible  Entry. 

1.  Force,  how  taken  in  law,  161.  b. 

2.  Upon  what  statute  the  writ  of  forcible  entry 
is  grounded,  and  where  it  lieth,  257.  b. 

3.  \\  iicre  divers  persons  go  to  make  a  forcible 
entry,  tlie  violence  used  by  one  shall  make 
them  all  guilty  of  force,  ibid. 

4.  Where  the  master  cometh  with  a  grater 
number  of  servants  than  usually,  his  entry 
shall  be  deemed  forcible,  257.  b. 

5.  What  number  of  persons  may  commit  a 
force,  ibid. 

6.  Where  an  act  shall  be  said  in  law  to  be  done 
n*  et  armia,  or  forcibly,  162.  a. 

See  />onM^f«t,  No.  5,  6. 


PORSL 

1.  The  description  of  a  fiireat,  33Su  a. 

2.  The  sigMcation  and  dermtkm  of  the 
word  (park),  233.  a. 

3.  What  beasts  properijrbeloB^  to  the  fiacst, 
what  to  the  chase  and  park,  and  what  bessts 
and  fowb  to  the  warren,  233.  a. 

4.  The  difTereoee  between  a  chaae  and  a  h- 
rest,iMd. 

5.  What  act  by  a  keeper  of  a  park  shall  be  a 

forfi^iture  of  his  office,  233.  a.  b. 
See  ITosle,  No.  7,  & 

Forestalnieiit* 

L  What  sets  of  the  tenant  shall  amoont  to  il, 

161.  b. 


Forfciturc 

1.  The  signification  and  deriTatioii  of  the  void, 
J9.a. 

3.  How  many  several  ways  a  particular  teamt 
may  fi>rfeit  his  estate  by  alienation,  sod 
what  set  by  him  shall  be  said  a  forfeiture 

'  of  his  estate,  and  what  not,  251.  a.  b.  ^ 
it,  pag.  252.  a. 

3.  Where  the  right  of  a  particular  estate  may 
be  forfeited,  and  be  that  hath  but  a  right 
shall  take  advantage  of  it,  351.  b.  352L  a. 

4.  Where,  by  forfeiture  of  a  leaaee  for  life,  aH 
mean  char^  and  estates  by  him  laade 
shall  be  avoided  by  the  lessor,  and  where 
not,  233.  b.  234  a. 

5.  Whether  lessee  for  life  forfelu  his  estate  by 
alienation,  the  forfeiture  shall  continue  not- 
withsUnding  the  detennination  of  the  estate 
by  limitation,  or  entry  for  condition  broken, 
202.  b.  252.  a. 

6.  Where  tenant  for  life,  and  he  in  the  remain- 
der for  life,  having  the  fee  expectant  upon 
a  remainder  in  tail,  join  in  a  feoflfment,  tfiis  . 
shall  be  a  forfeiture  of  both  their  estates  to 
him  in  the  remainder  in  tail,  302.  b. 

7.  Where  a  recovery  suffered  by  tenant  for 
life  should  be  a  forfeiture  of  his  estate  at 
the  common  law,  and  at  this  day,  and  a-bere 
not,  356.  a.  362.  a. 

&  Where  a  sUtute  giveth  a  forfeiture  gene- 
rally against  him  that  wrongeth  the  duty  or 
interest  of  another,  who  shall  have  this  for- 
feiture, 159.  a. 

9.  A  guardianship  in  socage  or  by  nature,  not 
foifeitable  by  outlawry  or  attainder,  84.  b. 

10.  Wi^ere  a  man  hanred  by  martial  Uw  sbail 
not  forfeit  his  land,  13.  a. 

See  Attainder. 

Condition,  No.  18,  36. 
Copyhold,  No.  3,  14^ 
Corruption  of  Bloods 
Office,  No.  3. 
JPremunire,  No.  4. 

Ite^utuft: 
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Stat.  14  £1.  cap.  &  No.  4 
Surrender^  No.  8. 

Forcjudger. 

I.  "The  te^l  ftcc6]ftation  of  the  word,  1Ô0.  b. 
3.  Where  and  for  what  cause  the  tenant  shall 

forejudge  his  tfiesne>  and  where  and  ^at 

not,  100.  a.  b. 

3.  The  form  of  judgment  in  a  foTejudger, 
100.  a. 

4.  What  persons  shall  be  bound  by  a  fore- 
Judger,  and  what  not»  100.  a.  b. 

6.  Where  writ  of  mesne  by  twO  joîntenmtf» 
one  is  summoned  and  severed»  the  other 
shall  not  forejudge  the  mesne,  100.  a. 

k  Where  in  writ  ot  mesne  against  two  join* 
tenants,  one  makes  default,  the  tenant  shall 
not  forejudge  the  other,  100.  a. 
iee  MeBne. 

Stat.  W.  2.  cap.  9.  No.  6. 

Formedon. 

1.  Formedon,  whence  so  called,  b. 
ZThe  several  kinds  of  formedons,  and  where 
and  by  whom  each  formedon  lieth,  326.  b« 

3.  Where  a  formedon  lieth  of  à  copyhold» 
60.  a. 

4.  Where  the  discontinuee  of  tenant  in  tail' 
makes  a  lease  for  life,  and  grants  the  rever- 
sion to  the  issue  in  tail,  the  issue  is  forever 
barred  of  his  formedon,  397.  b. 

See  Jnetta,  No.  2. 
Copifhold,  No.  21. 
FineJit  No.  2,  4. 
Tail,  Ko.  30,  31,  32,  S3,  34. 
Warranty,  No.  24^  2ê,  26,  27,  28,  29, 

30,  31, 32,  33, 34,  35,  37, 38,  40,  41. 

42,  58,  70,  76. 

Frankalmoign. 

l.The  description  of  a  tenure  by  frankal- 
moign, 93.  b.  94.  b. 

3.  How  such  tenure  was  created  at  first  and 
how  it  may  be  created  at  this  day,  93.  b. 
99.  a. 

3,  Where  a  gift  in  frecalmoign  shall  be  good 
without  deed,  and  where  not,  94.  b. 

4  Where  the  reservation  of  a  rent  upon  such 
pfl  shall  be  void,  97.  a. 

5.  What  sendees  such  tenant  is  bound  to  do, 
and  what  not,  95.  a.  b.96.b. 

&  What  remedy  the  lord  hath  for  indi  ser- 
vices, 95.  b.  96.  a.  b.  97.  a, 

7.  Where  the  tenure  in  freealmoign  shall  con- 
tinue notwithstanding  the  alteration  of  di« 
vine  services  and  prayers,  95.  b. 

t.  Where  such  tenure  cannot  be  of  lands  in 
ancient  demesne,  97.  a. 

9.  Where  such  tenànt  shall  not  be  charged 
with  a  corody,  ibid. 

10.  Upon  transferring  the  seigniory  or  ttilàncy 

Vov.  II. 


in  frankalmoign,  what  service  thatt  ba  don 

to  the  lord  or  grantee,  98.  a.  99.  a.  b 

11.  Of  what  services  the  lord  is  bound  to 
acquit  his  tenant  in  frankalmoign,  and  of 
whatnot,  99.  b.  100.a. 

12.  Where  such  lord  shall  not  disclaim  in  ^ 
writ  of  mesne,  102.  a.  306.  b. 

Id.  What  persons  are  capable  in  law  to  hold 
lands  in  frankalmoign,  93.  b.  94. 9t  teq. 

14.  What  grants  in  frankalmoign  are  good» 
and  what  not,  since  the  stat  of  qida  êmp» 
toret,  98.  b.  99.  a.  b. 

15,  Mode  of  redress  in  case  tenant  in  frankal- 
moign be  distrained  for  services^  &G.  99* 
b.  100.  a.  b. 

flee  Cvr^firmation^  No.  40k 

Frankmarriagt. 

I.  f  he  ngnifioatioA  of  the  won),  21.  a.  b. 
t.What  things  of  incident  to  an  estate  in 

frankniarriage,  21.  b.  219.  b. 

5.  The  difference  between  a  donee  in  fhuih* 
marriage  and  in  special  tail,  21.  b.  22.  a. 

4.  What  service  due  by  s\rch  donee  to  his  de« 
nor,  33.  a.  97.  b. 

6.  Where  a  t«nt  may  be  given  in  frankmarri- 
age,  21.  b. 

The  necessity  of  the  word  (frankmarriage| 
to  the  creation  of  the  esute,  21.  b. 

7.  How  the  degrees  in  frankmarriage  shall  be 
computed,  23.  a.  b.  per  tct,  pag, 

8.  Where  a  gift  in  frankmarriage  to  the  par- 
ties already  married  shall  be  good,  176.  a. 

9.  Where  a  remainder  limited  upon  such 
shall  impeach  the  estate  in  frankmarriage, 
and  where  not,  21.  b. 

10.  A  devise  of  lands  in  frankmarriage  void^ 
ibitL 

II.  A  gifl  in  liberum  maritaqrtim  by  cestuy  que 
use  before  27  H.  8.  no  frankmarriage,  ibid, 

12.  Where  a  rent  reserved  upon  a  gift  in 
frankmarriage  shall  not  take  effect,  tiU'^a 
fourth  degree  past,  ibid,  178.  a. 
8ee  Contanguh/Uty^  No.  1. 
I}egree». 

ParHtUm,  No.  30,  31,  33. 

FrassetuXD. 
1.  The  meaning  of  it,  4.  b. 

Fraxinetum. 
1.  What,  and  what  passes  by  it*  4  b. 

Freebank* 
1.  The  meaning  of  the  word,  110.  K 

Freehold. 

l.The  signification  of  the  word^  and  whentt 
so  caUtd,  43.  b.  43.  b. 

a^wtfff 
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2.  Where  àWen  freehoidt  mfty  be  derived  out 

of  one»  and  where  aot»  42.  e. 
5.  Where  an  incertain  interest  in  lands  may 

be  deemfd  in  law  a  freehold,  and  where 

not,  4Za. 

4w  Where  a  man  may  have  a  freehold  in  hia 
own  riiçht,  and  a  chattel  in  another's  right, 
9uml  ei  êemel  .*  but  not  è  cmimtm,  54.  b. 
33a  b. 

5.  Where  the  alteration  of  the  freehold  shall 
be  an  alteration  of  the  reversion,  191.  b. 
199.*-  b. 

6.  Where  the  right  of  a  freehold  shall  drown 
in  a  chutlcl,  iôô.  a. 

7.  The  Jt  scrîption  of  a  freehold  in  law,  366.  b. 

8.  Upon  what  conveyances  the  purchaser  shall 
be  said  to  have  a  freehold  in  law  in  him  be- 
fore entry,  and  upon  what  not,  266.  b. 

9.  Where  a  stranger  by  the  acknowledgment 
of  the  tenant  in  a  prétàpe  to  be  his  villein 
shall  be  actually  seised  of  the  freehold  and 
inheritance  without  entry,  366.  b. 

10.  What  actions  are  maintainable  by  and 
against  liim  that  hath  only  a  freehold  in 
law,  and  what  not,  358.  a.  b. 

11.  Where  a  freehold  in  lands  may  be  defeat- 
ed by  a  condiuon  without  entry  or  claim, 
and  where  not,  379.  a. 

12.  To  what  purposes  tenant!  by  statute  mer- 
chant, elegUt  &c.  are  said  to  have  a  free- 
hold, and  what  not,  43.  b. 

See  Abeumce, 

Condition^  No.  27. 
£tiatett  No.  5. 
JmfUenantê,  No.  10, 33. 

Friart 

1.  How  many  orders  of  friars  there  were  anci- 
ently, 133.  a. 

Frith. 

1.  The  meaning  of  it,  5.  b. 

Frastum  Tcrr». 
1.  What  it  is,  5.  b. 

FundoB. 

1.  What,  5.  a. 

Gabel  or  Gavell,  Galbum,  Gabelluin,  Ga- 
bellettum,  Galbellettum,  Gavellettum. 

1.  The  meaning  of  these  words,  142.  a. 

Gavelkind. 

1.  'Gavelkind,  whence  so  called,  and  where 
sucU  custom  used,  140.  a.  175.  b. 

2.  Where  one  brother  dying  without  issue,  all 


the  brothers  shall  equaHy  inherit  hf  this 
custom,  as  well  as  aons^  140.  a. 

3.  Where  by  such  custom  the  wife  shall  hm 
dower  ofthe  moiety  of  her  husband*!  bads, 
111.  a. 

4.  Where  by  the  same  custom  the  hasbmd 
shall  be  tenant  by  the  curtesy  vithootis- 
sue,  ibid, 

5.  A  prescription  in  this  custom  u  not  ewd, 
175.  b. 

General  Issue. 

1.  What  may  be  given  in  evidence  undsr  tk 
general  issue,  and  what  not,  382.  b.  383.&. 
See  JPleadin^w^  No.  31. 

Girdland. 

LWhat,  5.  a. 

Glebe. 

1.  How  it  may  be  charged,  342.  a.  348.  b. 
See  Farnn^  No.  3,  7»  8,  9, 10, 11. 

Glyn. 
4.Whatglynis,  5.b« 

Grand  Assize. 
1.  In  a  writ  of  right,  how  impanelled,  39f  a- 

Grand  Sergeanty. 
4See  Sergeanty, 

Grange. 

1.  The  meaning  of  the  word,  5.  a. 
3.  What  passes  by  this  name,  ibid. 

Grants. 

1.  The  description  of  a  grant,  173.  i. 

2.  What  tilings  properly  lie  in  grani,  snd  wlut 
in  livery,  9.  a.  b.  48.  a.  85.  a.  332.  t.  335.  b. 

3.  What  things  are  granUble  over,  and  vhit 
not,  89.  a.  214.  a.  232.  b.  266.  a. 

4.  Where  a  thing  in  suspense  may  be  gnotea 
over,  and  where  not,  314  a. 

5.  Where  grants  shall  receive  construction  ac- 
cording to  tlie  subsUnce  of  the  dced,«M 
not  according  to  grammatical  sense,  14^^ 

6.  Where  the  construction  of  grants  ought  to 
ensue  the  intention  of  the  parties,  313.  ».b 

7.  Where  the  words  of  a  grant  shall  betni^ 
posed  in  construction  conlraiy  to  thor 
order,  217.  b. 

&  Where  a  grant  being  imposaWe  to^  , 
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•ffect  according  to  the  letter^  the  law  shall 
Bsake  such  construction  as  by  possibility 
mjiy  take  effect,  183.  b. 
9.  Where  a  grant  shall  amount  to  a  release, 
confirmation,  surrender,  &c.  and  where  not, 
301.  b.  302.  a.  307.  a.  313.  a.  b. 
10>  Where  by  the  garant  of  a  manor  without 
C cum  pertinentM J,  a  thing  Regardant  and 
appendant  will  pass,  307.  a. 

11.  What  shall  pass  by  the  grant  of  the  ser- 
vices  of  tenant  in  tail»  and  what  not,  150. 
b.  152.  a. 

12.  Where  a  grant  of  a  corodjr  to  two  men  and 
their  heirs  shall  amount  m  law  to  several 
f>Tants,  190.  a. 

13.  Where  two  tenants  in  common  join  in  the 
grant  of  a  rent  charge,  it  shau  enure  as 
several  grants,  197.  a.  267.  b. 

14.  Where  by  the  grant  of  a  reversion  rents 
and  services  shall  pass,  151.  b.  152.  a.  3 17. 
a.  324.  a.  b. 

15.  By  the  grant  of  hereditamenis  what  shall 
pass,  6.  a.  16.  a.  383.  a.  b. 

16.  Where  by  the  grant  of  land  a  reversion 
shall  pass,  324.  b. 

17.  Where  tenant  in  tail  grants  totum  êtatum, 
what  shall  pass,  331.  a. 

18.  A  man  grants  proximam  advoeat  to  one, 
and  before  the  church  void,  grants  proxi' 
mam  advoeat  to  another,  the  second  g^ant 
is  void,  378.  b. 

19.  A  man  grants  3  ftr^sentationem,  and  dies, 
his  wife  shall  have  tlie  three,  and  the 
grantee  the  fourth,  379  a. 

20.  A  grant  shall  not  enure  contrary  to  the 
ezpi*ess  words  of  it,  313.  a. 

2L  When  it  shall  enure  by  way  of  extinguish- 
ment, 307.  b. 
23.  Grant  of  the  king,  how  tested,  7.  poêrim, 
23.  What  persons',  bodies  politick,  &c.  may 
make  and  receive  grants,  42.  b.  43.  a.  b. 
See  .âbàance.  No.  4. 

Aimvity,  No.  2,  3, 4, 6, 8, 9,  10, 11,  12. 

ConfirmaHon,  No.  5,  24,  25, 26, 27,  28, 

29,  30,  31, 32,  34. 
J}eed9, 

Uttates,  No.  8. 

Babendum^  No.  2. 

Xntention  of  the  partieê.  No*.  3. 

JVW,  No.  1,2. 

J'arton,  No.  7, 8, 9. 

J^oenbiHty. 

JUnti,  No.  7,  8, 10, 11, 12, 13,  H  16, 
17,19,20,21,22. 

Grava. 

1.  What  grava  is,  4.  b. 

Guardian. 

l*The  several  sorts  of  guardians,  85.  a. 

2.  Who  shall  be  guardian  of  inheritances 
which  lie  not  in  tenure  during  the  minority 
of  the  heir,  87.  b. 


3.  To  what  punoM  the  guardian  shall  be 
said  possessed  of  his  ward  before  entry  or 
seizure,  and  to  what  not,  38.  su  b. 

4.  How  many  kinds  of  gua^ans,  87.  b. 

5.  When  the  ftither,  and  not  the  lord,  shall  be 
guardian,  84.  a.  88.  panim. 

6.  Guardian  by  tenure,  what  he  might,  and 
what  he  might  not  do,  75.  b.  per  tot.  pag,  79' 
pa99, 

7.  — — —  in  chivalry,  what  profit  he  bad, 
81.  and  82.  pattim. 

8.  Who  shall  be  guardian  in  socage,  and  why, 
87.  and  88.  pateim. 

9.  Guardian  in  socage,  how  long  he  shall  be 
so,  87.  and  89.  pairim. 

10.  ■  ■  in  socage,  when  and  in  what  man- 
ner he  shall  account,  87,  89.  patHm.  90.  b. 

11.  Guardianship  of  tenant  in  chivaliy  and 
tenant  by  socage,  to  whom  they  go  on  tha 
guardian's  death,  90.  paonm. 

12.  What  interest  guardian  in  socage  hath  in 
the  estate  of  the  ward,  88.  b.  89.  a. 

13.  Guardian  in  socage  to  educate  the  ward, 
&c.  89.  b. 

14.  Where  he  shall  be  chargeable  as  guaidian, 
and  where  as  bailiff,  90.  a. 

See  Admeamrement, 

Dover,  No.  53,  54, 55. 
Marriage^  No.  4, 5,  6, 7,  9, 10,  II,  13, 
14. 

Socage,  No.  5,  6,  7,  8,  9,  10,  12, 13, 
14,  15,  16, 17,  18, 19. 

Wardship, 

Watte,  No.  4, 19,  26. 

Gorges. 

1.  The  meaning  of  it,  5.  b. 

2.  What  passes  by  this  name,  ibid. 

Habendum.  . 

1.  The  office  and  force  of  the  habendum  in  a 
deed,  183.  a. 

2.  Where  it  shall  be  said  repugnant  in  the 
grant  of  an  estate  tail,  and  where  not,  21.  a. 

3.  Where  one  named  after  the  habendum  shall 
take  by  the  gift,  and  where  not,  7.  a.  21.  a. 
26.  b.378.  b. 

4.  Where  the  several  limitations  in  the  haben» 
dum  shall  destroy  the  joint  implication  of 
the  premises,  183.  b.  190.  b. 

5.  Where  an  habendum  may  enlarge  the  pre- 
mises, but  cannot  abridge  them,  299.  a. 

6.  It  may  sever  a  joint  estate,  184.  a. 
See  Deede,  No.  3,  5. 

Hxreditamentum. 
1.  What,  and  what  things  pass  by  it,  6.  a. 

Haga, 

U  The  meaning  of  it,  5.  b.  56.  b. 
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Haogh  and  Honsli. 
Hair. 

1  Tke  ctmolofy  and  legid  McepUUoB  of  tbe 

ward{hnr),7.b.237.  b. 
%  Wliaft  iMMC  aad  penon  may  he  w  bcir,  and 

vlialBot,7.  b.aa. 

4  ICrm  amirrariui,  quUt  S.  bu 

A,  Whm  and  whal  chattels  tbe  beir  shall 

haw  «lier  the  death  of  his  ancestor,  aod 

lriiatiiol,aa.l8.  b.  185.  b. 
6u  Vihtm  tbe  word  (hetra)  abaU  be  necessary 

to  the  arralMO  of  as  t»tate  of  inheritance 

sad  vhere  not,  8.  k  9.  b.  3a  a.  21.  b.  32.  a. 

4r.a.l93.b.  322.  b.  3fr5.  k 
7*  ^hcie  tbe  word  heirs  shall  be  good  of  it- 

aelf,  and  where  not  without  the  conjunctioo 

of  the  word  (ses),  8.  b. 
t.  Tbe  extent  and  latitude  of  the  word  (hoirs)» 

9.  a. 

9.  Heirs  a  good  name  of  purchase,  36.  b. 

10.  Who  shall  be  said  tbe  next  heir  to  take  by 
purchase,  and  who  take  bgr  discent,  10.  b. 
to  16.  a. 

11.  Where  the  heir  to  take  by  purchase  ought 
to  be  a  complete  right  heir  in  judgment  of 
law,  24.  b.      b.  164.  a. 

13.  Where  the  ancestor  may  make  his  right 
heir  a  purchaser,  and  where  not,  22-  b. 

13.  Where  a  rrmainder  is  limited  to  the  right 
heirs  of  a  particular  tenant,  Uie  iee  simple 
shall  be  said  to  vest  in  him  presently,  and 
wh«-f«  not,  32.  b.  319.  b.  376.  b. 

14.  Where  the  heir  conveying  hy  discent 
ought  to  make  himself  heir  to  him  which 
was  last  seised,  11.  b.  15.  a.  239.  b. 

15.  Where  by  the  birth  of  an  heir  more  near, 
the  discent  to  another  shall  be  defeated, 
II.  b. 

16.  When  the  heir  of  tl^  part  of  tbe  father 
•hall  inherit  before  the  heir  of  the  part  of 
the  mother,  and  è  conver§o,  12.  a.  and  b. 
i3.a. 

If.  The  differenee  between  an  heir  in  the  civil 
law,  and  an  heir  at  the  common  law,  237.  b. 

ifi.  Where  the  sons  of  an  alien,  bom  within 
the  ligeance  of  the  king,  shall  not  be 
heirs  either  to  other. 

19.  The  same  of  the  sons  of  a  person  attaint- 
ed; 9ecui  if  bom  before  the  attainder,  8  a. 

20.  Where  and  what  attainder  shall  disable 
the  party  attainted  to  inherit,  or  to  liave 
heir,  and  where  and  what  not,  8.  a. 

21.  Where  the  heir  shall  not  be  bound  by  the 
obligation  or  warranty  of  his  ancestor, 
without  naming,  209.  a.  383.  b.  384.  b. 
386.  a. 

22.  Where  a  man  binds  his  heirs  to  warranty, 
or  to  pay  a  aum  qf  money  without  naming 
himself,  such  lien  shall  be  void,  386.  a. 

33.  W^herc  «n  Mtioo  of  debt  shall  Ue  agaiott 


the  specia]  heir,  withont  naimng  tbe  kir 
at  the  common  law  ;  wcnu  of  a  voodicr 
by  reason  of  a  warranty,  376.  b.  386.  h. 
94^  A  gift  to  a  man,  his  heirs  and  sacoesm, 

how  it  shall  enure,  9.  a. 
35.  When  the  heir  shall  have  an  acti<xi  for  de. 

facing  his  ancestors'  OMmument,  18.  b. 
26,  None  but  of  the  whole  blood  can  diin  in 
inlieritance  by  descent  »  14.  a.  b. 
See  Anmdhft  No.  2,  3. 
Jppeal,  No.  6. 
Mtttindtr,  No.  7,  15,  16,  18. 
ChatteUy  No.  2. 

CorrupHmt  «/  Blomd,  No.  3,  4, 5. 

IH9cent^  No.  3.  * 

ZiKry,  No.  21, 30, 31, 32, 33, 35, 36, 37, 

38,44,45,47.  50. 
Jteêervatiûtif  No.  4^  5,  6. 
Voucher,  No.  6|,  7,  13. 
Warranty,  No.  6, 13,  23, 28, 33,40, 4^ 

46,54,61,65,  70,76.  *. 
Waite^  No.  15, 16, 33.. 

Heir  Appaveat. 
See  TreifHu;  No»  2. 

Heirloom. 

1.  What  heirloom,  is,  and  who  may  sue  for  h, 
18.  b. 

3.  Cannot  be  devised,  185.  b. 

Herbage. 

1.  What  shall  pass  by  the  grant  of  tbe  Urb- 
age  of  land,  4.  b. 

2.  Where  the  owner's  acceptance  of  a  lease  of 
the  herbage  of  his  land  by  indenture  tball 
be  no  estoppel  as  to  the  land»  47.  b. 

3.  Where  a  reservation  of  rent  out  of  the  her* 
bage  of  land  shall  be  good,  142.  a. 

See  JoitUtnatUêg  No.  24 

Heresy. 

1.  Attainder  of  it  doth  not  forftit  landor  ca'- 
rupt  the  blood,  391-  a. 
See  //«>,  No.  2. 

HerioL 

1 .  How  called  in  the  Saxon  tongne,  185.  b. 

2.  From  what  antiquity  due  to  lorcUjiAwJ- 

3.  Where  a  devise  by  the  tenant  of  all  W 
goods  shall  not  defeat  the  lord  of  liia  henoU 
185.  b. 

4.  Where  by  purchase  of  part  of  the  tesanc) 
by  the  lord,  a  heriot  shall  be  extinct,  ana 
where  not,  149.  b. 

5.  Where  a  heriot  shall  be  paid  before  ■  bwT' 
tuary,  185.  b. 

Sec  £setimvUhmsn$9  No.  4. 
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Hermaphrodite.^ 

See  Zfinr,  No.  2. 

I*urc/MMe,  No.  3. 

Hida  Terrft* 
t  What  hifia  Urr^  is»  5.  a.  69.  a. 

Hirst  and  Hurst 
l.The  meaning  of  them>4.  b, 

Hdm  aud  Hulmus. 
1.  What  they  mean,  5.  a. 

Holt. 

1.  The  signification  of  it,  4  b. 

Homage. 

1.  The  etymology  of  the  word,  64.  b. 

2.  The  division  of  homage,  65.  b. 

3.  The  manner  of  doing  homage,  64.  a. 

4  In  what  respect  it  is  said  to  be  the  most 
honourable  and  humble  service,  65.  a. 

I.  The  league  between  such  lord  and  tenant» 
65.  a.  100.  b. 

6.  Where  in  doing  homage,  homage  due  to 
the  Viing,  oit|^ht  to  be  excepted,  and  the  pe* 
nalty  for  omitting  it,  64.  b.  65.  a>  b* 

7.  What  person  may  do  ai)d  take  homaee, 
and  what  not,  65.  b.  66.  b.  67.  a.  and  b.  08. 
a.341.b. 

1  The  form  of  homage  by  an  abbot  or  other 
ecplesiastical  person,  65.  b. 

9.  The  form  of  homage  by  husband  and  wife 
jointly,  66.  a. 

10.  Wliere  and  what  corporation  may  do  and 
take  homage,  and  where  and  what  not,  65. 
b.66.b.  67.  a.341.b. 

11*  Where  the  husband  shall  do  and  take  ho- 
mage alone,,  and  where  jointly  with  his 
wife,  30.  a.  67.  b. 

12.  Where  there  are  divers  tenants  of  the 
same  land,  where  all  and  where  but  one 
shall  do  homage,  67-  a.  b. 

13.  Where  and  wny  the  tenant  shall  not  be 
sworn  in  doing  homage,  68.  a. 

14  Where  homage  done  to  one  joint  lord 
shall  excuse  against  the  other,  67.  b. 

15.  The  benefit  which  accrues  to  lords  by  re- 
ceiving homage,  78.  a.  92.  b. 

16.  Where  the  tenant,  notwithstanding  ho- 
mage once  done  to  the  lord,  shall  be  com- 
pelled to  do  homage  again  to  his  heir,  and 
where  not,  103.  b. 

X7.  Where  the  tenant,  upon  translation  of  the 
seigniory  to  another,  shall  be  compelled  to 
do  homage  again,  and  where  not,  104.  a. 
and  b. 

1^.  Where  aller  refusal  the  lord  shall  not  dis- 
train his  tenant  for  homage  until  request, 
105.  a. 


19.  By  what  means  fealty  shall  be  separated 
from  homage,  and  by  what  not,  150.  b. 
151.  a. 

90.  The  writ  of  h»magio  capimd»,  and  'Where 
itlieth,  101.  a. 

21.  The  form  of  homage  by  a  feme,  <6.  a. 

22.  Also  where  a  man  has  several  tenancies, 
66.  b. 

23.  To  what  estates  homage  is  incident,  67.  a. 
See  Fealty t  No.  5. 

Homage  Auncestrel. 

1.  The  description  of  tenure  by  homage  aun- 
cestrel, 100.  b.       '  . 

2.  Blood  on  the  lord's  side  not  always  requi- 
site to  such  tenure,  100.  b.  102.  b. 

3.  Where  such  tenure  draweih  to  it  warranty 
and  acquittal,  101.  a  384.  a.  100.  b. 

4  What  shall  be  a  good  counterplea  to  a  war- 
ranty by  cause  of  homage  auncestrel,  101.  a. 

5.  What  lands  the  tenant  shall  recover  in 
value  upon  such  warranty,  102.  a. 

6.  The  reciprocality  of  reverence  and  protec- 
tion between  such  lord  and  tenant,  100.  b. 

7.  Where  such  tenant  shall  be  compelled  to 
attorn  to  the  grantee  of  his  lord,  and  where 
not,  101.  a. 

&  Where  the  lord  by  homage  auncestrel  may 
disclaim  in  the  seigniory,  and  where  not, 
101.  b.  102.  a. 

9.  Where  a  man  may  hold  by  homag«  aun- 
cestrel of  a  body  politic,  but  not  è  confoertOp. 
103  b. 

10.  Where  such  tenure  shall  remain,  notwith^ 
standing  the  alteration  of  the  name  and 
nature  of  the  corporation,  and  where  not,. 
102.  b. 

11.  Where  an  abbot,  bishop,  &c.  shall  not  dis- 
V   claim  in  a  seigniory  by  homage  auncestrel,. 

102.  b.  103.  a. 

12.  After  attiration  by  the  tenant  by  homager 
auncestrel,  what  service  shall  be  due  to^ 
the  lord,  102.  a. 

13.  What  act  by  the  tenant  shall  be  an  inter., 
ruption  of  the  privity  between  him  and  the 
lord,  and  what  not,  103.  202.  b. 

14  Where  such  tenure  may  belong  to  knight's 
service»  105.  a. 

Hope. 
1.  What  it  is,  4  b.  5.  b. 

Horngeld. 
1.  The  meaning  of  it,  107.  a. 

Hors  de  soo  Fee. 

1.  Where  such  plea  shall  be  good  by  the  te- 
nant  upon  a  distress  and  avowry  by  a  stran- 
ger who  claims  the  seigniory,  and  where 
not,  1.  b. 

Hospital. 
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HotpitaU 

1.  The  divert  klndi  of  hospitals,  342.  a. 

3.  What  hospitals  were  given  to  the  crown  hf 

the  sutute  of  27  H.  8.  31  U.  8.  57  a  8. 

and  1  E.  6.  and  what  not»  342.  a.. 

HotchpoL 

1.  What  it  ts»  176, 177,  patnm. 

2.  What  things  may  be  put  in  hotchpot,  176. 
a.  b. 


How  and  Hoa 
1.  The  signification  of  the  words,  4  b.  5.  b. 

Jampna. 
L  The  meaning  of  jampna^  5.  a. 

IdeoL 

1.  Who  properly  said  to  be  an  ideot,  247.  a. 
S.  Where  an  ideot  shall  be  bound  by  a  discent» 
247.  a. 

3.  By  what  means  a  feoffment,  &c.  by  an  ideot 
may  be  avoided  during  his  life,  and  by 
what  not,  247.  b. 

4.  Where  a  stranger  may  tender  money  in  per- 
formance of  a  condition  to  save  the  estate 
•f  an  ideot  without  his  consent,  206.  bl 

5.  Where  an  ideot  ought  to  sue  in  proper  per- 
son, and  not  by  guardian  or  attorney,  135.  b. 
See  Dum  non  Compos. 

Entry t  No.  35. 
ife/r,  No.  2. 
Mortjra^e,  No.  3. 

Iropritonment* 

1.  Imprisonment  a  good  cause  to  reverse  an 
outlawry,  297.  b.  259. 

2.  Where  it  shall  save  a  default,  259.  b. 

3.  Where  and  how  a  man  in  prison  may  be 
proceeded  against  by  suits  and  process  of 
law,  260.  a. 

4.  How  a  man  in  prison  ought  to  be  ordered 
and  used,  260.  a. 

5.  A  precedent  where  afler  judgment  in  an 
appeal  against  a  woman,  her  imprisonment 
was  respited  by  reason  of  pregpiancy,  289.  a« 

6.  A  precedent  where  after  judgment  in  a  tres- 
pass qiMre  vi,  &c.  against  an  infant  he  was 
excused  of  imprisonment  by  reason  of  his 
age,  i6id. 

See  Entry,  No.  16. 

Incident. 

See  appendant. 

Incumbent. 
1 .  The  ctymolog}'  of  the  word,  119.  b. 


See  Parwtu, 

Quare  Impedit. 

Indenture. 

1.  What  it  is,  and  that  it  nay  be  in  the  first  sr 
third  person,  and  forms  of  both  ;  and  thst 
all  the  paru  make  but  one  deed,  229.  aad 
730.  per  tot  pagr^ 

2.  When  it  is  an  estoppel,  and  wiien  not.  45.S. 


Indictment. 

1.  The  signification  and  derivation  of  the 

word,  126.  b. 
3.  What  certainty  requisite  in  an  indictment, 

303.  a. 

3.  Where  the  indictment  shall  say  (felonià) 
albeit  the  offence  be  no  felony,  127.  a. 

4.  The  difference  between  an  appeal  and  sa 
indictment,  126.  b. 

See  i^pp^ol. 

Felony^  No.  5. 
Pleadingê,  No.  13. 

Infant. 

1.  Where  an  infant  may  be  a  purchaaer,  2.  b. 
3.  b. 

2.  WTiere  assignment  of  dower  by  the  heir, 
being  an  infant,  shall  be  good,  and  where 
not,  35.  a. 

3.  Where,  by  custom,  at  nxteen  he  may  mtke 
a  lease,  43.  t>. 

4.  Where  and  for  what  things  the  deed  of  ob- 
ligation of  an  infant  shall  bind  him,  and 
where  and  for  what  not,  171.  b.  172.  a. 

5.  Wliere  and  within  what  time  a  fine  levied 
by  an  infant  may  be  avoided,  and  wherr  it 
mav  be  reversed  by  his  heir  afur  his  death, 
and  where  not,  131.  a.  380.  b. 

6.  Wliere  the  breach  of  a  condition  in  law 
shall  be  a  forfeiture  of  the  office  or  esUte 
of  an  infant,  and  where  not,  233.  b. 

7.  Where  laèhes  in  an  infant  shall  be  preju- 
dicial to  him,  and  where  not,  346.  a.b. 
380.  b. 

8.  Where  a  feme  covert  shall  be  prejudiced 
by  lachoa^  and  whei-e  an  infant  shall  not, 
146  b. 

9.  Where  and  at  what  age  the  act  or  wrong  of 
an  infant  in  criminal  matters  shall  be  im- 
puted to  him,  and  where  and  at  what  not, 
247.  b. 

10.  MHiere  a  lease  for  years  by  an  infant  shall 
be  good,  308.  a. 

11.  Where  the  release  of  a  debt  by  an  infant 
shall  be  good,  and  where  not,  264  b. 

12.  What  things  are  avoidable  by  an  infmt 
after  his  full  age,  and  what  only  during 
his  nonage,  380.  a.  b. 

13.  Where  an  action  of  waste  or  censnit  lieth 
against  an  infant,  380.  b.  381.  a. 

14.  Where  an  infant  shall  be  compelled  to  st- 
torn  in  a  quid  jwrit  clamaS,  or  /«r  pt^  ter- 
vitia,  315.  a. 

15.  Whoa 
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15.  Where  an  usurpation  upon  an  infant  shall 
put  him  out  of  possession  of  the  adyow- 
son,  344,  b. 

16.  By  what  acts  an  infant  en  ventre  $a  mere 
sliall  be  bound,  and  by  what  not,  100-  b. 
244.  a.  245.  b. 

IT.  An*  Infant  not  capable  of  the  stewardship 
of  a  court,  3.  b. 

18.  Not  capable  to  perform  grand  sergeanty 
at  the  coronation,  107.  b. 

19.  Not  capable  to  be  of  an  inquest,  157.  a. 
172.  b. 

20.  Where  an  infant  shall  not  be  amerced  for 
a  nonsuit  or  default,  127.  a. 

21.  Where  upon  a  judgment  against  him  quod 
capiatur,  he  shall  not  be  imprisoned, 
289.  a. 

22.  Where  an  infant  shall  not  be  charged  in 
an  account,  171.  b. 

23.  Where  an  infant  may  do  homage,  but  not 
fealty,  65.  b. 

24.  Where  an  infimt  ought  to  sue  bv  pvchtin 
amie^  and  defend  by  guardian,  135.  b. 

25.  Where  a  stranger  and  where  the  special 
heir  shall  take  advantage  of  the  infancy  of 
his  ancestor,  336.  b.  337.  b. 

26.  Where  execution  shall  not  be  sued  against 
an  infant  heir,  290.  a.  ' 

See  Account,  No.  1. 
3aetardy,  No.  1& 
Coverture,  No.  3. 
Dvwer,  No.  28,  36,  47. 
Bum  Fuit  infra  xtatem.  No.  2, 3,  4^  5. 
Entry,  No.  24,  33,  37,  38,  43,  44,  45, 

46,  51. 
Rechange,  No.  8.  . 
JRxecuHon^  No.  8- 
Stat.  of  fiferton,  cap,  5,  No.  3. 
Wamxnty,  No.  31,  51. 

Infidel. 
See  TetHmonUe,  No.  1« 

r 

Infranchisement 

1.  The  derivation  and  several  acceptations  of 
the  word,  137.  b. 
See  Manumiuienm 

Ing. 

1.  What  it  is,  5.  b. 

Inheritance. 

^«  The  extent  and  signification  of  the  word, 
«Ml  what  shall  pass  by  the  grant  of  inherit- 
»nces,6.a.  16.  a.  383.  a.  b. 

2.  ^e  several  soru  of  inheritances,  1.  b.  9.  b. 

Where  a  man  may  have  an  inheritance 
moveable  in  lands,  and  how.  such  inherit- 
*^  may  be  alienated  and  charged,  4.  a- 


4.  Where  an  inheritance  shall  ascend,  and 
where  not,  11-  a. 

5.  New  inheritances  rejected  in  law,  13.  a.  27. 
a.  337- b.  379.  b. 

6.  The  ancient  course  of  inheritances  not  al- 
terable: but  by  parliament,  27.  a. 

7.  Where  a  man  shall  inherit,  where  he  by 
whom  he  conveyeth  cannot  by  possibility, 
et  è  convereoy  25.  a. 

8i  The  blood  only  of  tlie  first  purchaser  inhe- 
ritable to  lands,  12.  a. 
9.  In  what  cases  inheritances  may  be  created 
without  the  word  ("heirê J,  9.  b. 
See  Charge^  No.  1. 
DiMcent, 
«    Fee  Simple. 
Heirt, 

lïtlee  of  MHlity,  No.  2. 

Inrollments. 

1.  Where  inrollments  ought  always  to  be  tn 

parchment,  35.  b. 
3.  Where  an  inrollmerit  shall  not  be  pleadable 

without  shewing  the  original  deed,  225.  b. 

See  J}eeda,  No.  1, 12. 

Instalment. 
See  Payment,  No.  4. 

Instant 

1.  The  definition  of  an  instant,  185.  b. 

2.  Where  the  law  alloweth  priority  of  time  in 
an  instant,  185.  b. 

3.  Where  a  fee  shall  be  divested,  and  vest  in 
one  person  in  an  instant,  297.  b. 

See  Remainder,  No.  3,  ^  5. 

Institution. 

1.  The  meaning  of  the  word  institution,  344.  a. 
See  Paraon. 
Flenarty, 

Intention  of  the  Parties* 

1.  Where  the  intention  of  the  parties  shall 
operate  in  the  raising  and  direction  of  uses, 
49.  a. 

2.  Where  the  entry  of  him  that  right  hath 
into  Und,  shall  be  guided  ht  his  mtent, 
49.  b. 

3.  Where  a  man  hath  two  ways  to  pass  lands, 
and  he  intendeth  to  pass  them  by  one  of  the 
ways,  yet  it  shall  pass  by  the  other,  and 
where  not,  49.  a. 

^   See  GrantM,  No.  6. 

Intéresse  Tormini. 

1.  What  it  is,  47.  b. 

2.  How  it  may  or  may  not  pass,  47.  b.  338.  b. 

3.  To 


THE 

S.  To  wkom  H  shall  go»  47.  b. 

4. 1«  '  ot  lost  by  th«  lesior't  death,  il.  b.* 

5.  Carikot  be  coofinned,  396.  a. 

6.  Cannot  be  enlarged  by  reltate,  370.  à. 

iDtereat 

1.  The  e^ent  and  signification  of  the  word, 
345.  b. 

1  Mr  list  pasteth  by  the  grant  of  toium  rViit- 
rf  Me,  ihid, 

IntrasioD. 

I .  What  properly  said  to  be  an  intrusion,  and 
how  it  diffère  Ui  from  abatement,  disseisin, 
&c.  37r.  a.  b. 

JointeimotSi 

I.  Jointenants,  whence  so  called,  and  how  they 

ci\vt  11  cm  parceners,  180.  b. 
3.  ^•  >.at  things  roa^  ^tand  iii  jointure  one 
id*  the  other,  and  what  not,  lUS.  a.  per  tot. 

p.rg.  l&i.  b. 
3.  Wl.cre  the  parties  »b»\l  be  jointenar.it  not- 

w.t'tsranUing  the  sevtriki  knd  mdifTerent 

lioiitatiors  to  each  o*  litem,  Ib^j.  b. 
4-  Whtre  <hcrc  m%s  be  é  jointenancy  albeit 

•m  sii^fc  r'-rrship,  181.  a.  b. 

5.  Where  citdttel^  or  debts  in  jointenancy 

survive,  &i  d  where  not,  181.  b.  183.  a. 

6.  tVî.cre  jouïtr'  a.Us  may  be  albeit  the  es- 
statfs  vest  in  them  at  sereral  times,  and 
whe.e  II at,  Itta  a. 

y.  Whtr.»  11»  o  may  have  joint  estates  for  their 
li^es,  and  several  inheritances,  or  the  inlie- 
rit'  f  ( to  one  of  them,  182.  a.  b.  183.  a.  184. 
a.  !<S9  b. 

8.  To  what  purposes  sueh  inheritance  shall 
be  said  to  btr  executed  in  the  life  of  the 
parties,  and  to  what  not,  182.  b.  183.  a.  184. 
a.b. 

9.  Where  and  by  what  acts  an  estate  in  join, 
ture  may  be  severed,  and  where  and  by 
what  not,  182.  a.  per  tot,  pag,  183.  a.  190-  a. 

10.  Where  two  may  be  jointenants  of  the  free- 
hold and  fee  simple,  and  tenants  in  com- 
mon of  an  esute  tail  in  the  same  land, 
183.  b.  184.  a. 

II.  Where  the  jointenant  surviving  shall  be 
liable  to  the  charges  of  his  companion, 
and  where  not,  184.  b.  per  tot,  fag.  185.  a. 

13.  Where  the  charffcs  of  one  jointenant, 
avoidable  by  his  companion,  shall  be  good 
against  himself  surviving,  184.  b. 

13.  Where  upon  a  recovery  against  one  join- 
tenant  execution  shall  be  sued  against  his 
companion,  185.  a. 

14.  Where  an  estoppel  to  one  jointenant  shall 
not  bind  his  companion  surviving,  ibi<L 

15.  Where  a  devise  by  one  jointenant  shall  be 
void  against  his  companion,  185.  a.  b. 

Id.  Where  by  the  death  of  the  wife  jointenant 
with  a  stranger  for  years,  the  term  shjdl 


TABLÉ. 

surrive  to  the  other  joiateaaat,  and  lot  ts 
tbehuaband,  185.  b. 

17.  Where  a  disparagement  of  the  heir  bt  ok 
jointenant  shall  he  a  fbrlbtiiie  of  ihk 
ward  as  to  both,  80.  b. 

18.  Ulliere  one  jointenant  of  the  ward  dull 
be  Unbie  to  the  waste  daw  fagr  his  ooa^a. 
nion,  54.  a. 

19.  Where  an  anignment  of  dower  by  m 
jointenant  shall  be  good  against  his  oooi- 
panion,  35.  a. 

30.  Where  upon  a  grant  of  a  rent  to  two,  tk 
election  of  one  to  have  it  as  an  sanaity  or 
rent  shall  bind  his  oempmion,  14&a. 

31.  Where  a  reseous  by  one  jointenant  sbD 
make  his  companion  a  disseisor,  161.  b 

33.  Where  each  jointenant  ahaU  be  said  to  be 
seised  petrnget  per  imtt,  and  to  what  pur. 
poses  either  hath  right  but  to  a  laoietT, 
186.  a.  350.  b. 

33.  Where  a  lease  for  years  by  one  jointeniiit 
for  life  or  in  fee,  to  begin 'afler  his  4ntb, 
shall  be  good  against  the  survivor,  lad 
where  not,  184.  b.  185.  b.  186.  a.  b. 

34.  Where  a  grant  of  the  birba,^  or  vertare 
of  the  Und  by  one  jointenant  shall  bind 
the  survivor,  186.  b. 

25.  Where  a  presentation  to  a  church  by  one 
jointenant  shall  not  put  his  companion  out 
of  (possession,  186.  b. 

36.  Where  a  partition  between  jointenanti 
shall  he  good  without  deed,  and  where 
noi,  169.  a.  187.  a. 

37.  Where  by  partition  between  jointenants,  a 
warranty  siiall  be  destroyed,  kod  where 
not,  187.  a. 

38.  Wi>erc  h  ti  s  band  and  wife  shall  be  jointe- 
nants, and  where  by  enticrties,  and  where 
hy  moieties,  187.  a.'  b.  per  tot.  pag. 

39.  Where  baron  and  feme  and  a  stranger  are 
jointenants,  the  sole  alienation  of  thebaroo 
shall  bar  the  stranger  as  to  a  moiety,  and 
where  not,  167.  b.  18a  a  337.  b. 

30.  Where  one  jointenant  or  parcener  enters 
or  recovers,  the  whole  estate  being  put  to 
a  right,  the  other  sliall  enter  and  occupy 
with  iiim,  and  where  not,  188.  a  364i  b. 

31.  Where  a  lease  of  part  of  the  term  by  oae 
jointenant  for  years  shall  be  a  severance 
of  the  jointure  as  to  the  whole,  193.  s. 
199.  a. 

33.  Where  a  severance  of  the  jointure  of  the 
freehold  shall  be  a  severance  of  the  refe^ 
sion,  191.  b.  193.  a.  b. 

S3.  Where  a  reservation  of  the  reversion  to 
one  jointenant  by  deed  indented  i^wn* 
lease  by  both  aball  not  estop  the  other, 

193.  a. 

34.  Where  a  lease  is  made  by  two  joinCiensa^ 
the  remainder  in  fee  to  one  of  them,  this 
shall  be  a  good  remaiifder  for  a  moietf, 

194.  b. 

35.  Where  olie  Johitenant  ttiket  a  lease  nr 
his  own  life,  and  dieth,  no  surtivor,  ^«e»» 
193.  a. 

36.  Wh«i^  the  feofimest  of  one  joinMaat  to 
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his  companion  and  a  stranger^  shall  be 

g^ood  only  to  the  stranger,  335.  a. 

37.  Where  two  infants  jointenants  make  a 
feoffment,  by  the  death  of  one  hîa  right 
shall  survive  ;  *ecu*  of  a  feoffment  by  one 
solely,  337.  a.  b. 

38.  Where  the  father,  jeintenant  with  the  son 
and  a  stranger,  makes  a  feoffment  of  the 
whole  with  warranty,  the  stranger  surviv- 
ing shall  avoid  the  whole,  367.  a. 

39.  Where  jointenants  and  tenants  in  common 
shall  be  compelled  to  make  partition, 
1»7.  a. 

40.  What  grants  and  alienations  shall  create, 
or  sever  a  jointenancy,  and  what  not,  188.  a. 

41.  The  diversity  between  «tenants  and  join- 
tenants  in  .  common,  as  to  joinder  in  ac- 
tion, 196.  b. 

See  Aecotmi,  No.  5. 

AUommeniy  No.  38,46. 

Dum  fuit  infra  JStatem,  No.  4,  5. 

Ent^,  No.  46,  48,  51. 

Judgment^  No.  3. 

^eëenuuim.  No.  4. 

Proftttion^  No.  3. 

JieleoHft,  No.  38,  38,  54,  55,  62. 

Bewitter^  No.  30,  38. 

Réservation,  No.  7. 

Stat.  West.  2.  cap.  23.  No.  11. 

 ^32.  H.  VIII.  cap.  32.  No.  30. 

Surrender,  No.  10. 
Warrantyt  No.  74. 
ira«/e,No.30,40. 

Jointure. 

1.  What  shall  be  a  good  jointure  within  the 
statute  of  27  H.  8.  and  what  not,  o6.  b. 

2.  Where  the  wife  may  waive  her  jointure, 
and  where  not,  36.  b. 

3.  May  be  made  determinable  by  the  party's 
own  act,  36.  b. 

See  Uover,  No.  56, 
Suu.  11.  H.  VU.  cap.  20.  No.  3. 

Ireland. 

1.  How  and  when  the  laws  of  England  were 
first  established  in  Ireland,  and  bow  after- 
wards confirmed,  and  by  whom,  141.  a.  b. 

Issue. 

1.  An  issue,  and  the  several  kinds  of  issues, 
126.  a. 

2.  Where  an  issue  generally  taken  shall  refer 
to  the  count,  and  not  to  the  writ,  126.  a. 

3.  Issue  upon  a  negative  pregnant,  not  £^o<l, 
126.  a. 

4.  Where  two  affirmatives  shall  make  an  issue, 
and  where  not,  126w  a. 

5.  Where  an  issue  shall  be  good^upon  a  mat^ 
ter  affirmative  and  negative,  albeit  it  be 
not  in  express  words,  iSid. 

6.  The  form  of  the  entries  of  issues  on  the 
.  part  of  the  plaintiff,  and  on  the  part  of  the 

defendant,  ibid. 

7.  What  pleas  are  issues  thernselves  whereto 

Vol.  11. 


the  plahitiff  or  defendant  cannot  r<ply, 

126.  a. 

8.  Where  nutdo  et  forma  shall  be  of  the  sub- 
stance of  the  itisue,  and  where  but  matter 
of  form,  281.  b.  per.  tot.  pag. 

9.  Where  the  substance  of  the  issue  being 
found,  the  verdict  shall  be  sufficient,  not- 
withstanding the  omission  of  circumstan- 
ces, 227.  a.  282.  a. 

10.  Where  the  plea  of  the  part^  amounts  to  s 
general  issue,  the  general  issue  shall  be 
entered,  303.  b. 

11.  Issue  shall  be  joined  on  a  traverse  when 
well  taken,  126.  a. 

12.  Issues  m  certain  cases,  where  to  be  tried, 
124.  b. 

13.  Special  issue  how  taken,  126.  a. 
See  Pleadingê. 

Verdict,  No.  5,  7. 10,  14. 
ViUenage,  No.  10,  21. 

Judgment. 

1.  The  signification  and  derivation  of  th^ 
word,  39.  a.  168.  a. 

2.  The  several  sorts  of  judgments,  ibid. 

3.  Where  in  a  real  action  by  one  jointenant 
or  parcener  against  another,  judgment 
shall  not  be  g^ven  in  severalty,  lo7.  b. 
187.  a. 

4.  In  what  actions  judgment  shall  be  given, 
294.  b. 

5.  The  form  of  the  judgment  when  it  is  for 
the  tenant  or  defendant  m  plea  in  bar,  or 
to  the  writ,  363.  a. 

6.  How  and  by  what  means  every  case  judi- 
cially depending  sliaU  receive  end,  71*  b. 
72.  a. 

See  Error. 

Partition.  No.  9, 18. 

Jugum  7Vmf. 

1.  What  it  is,.5.  a. 

Juncafi<h  Jonearia. 

1.  What  it  is,  5.  a. 

3.  What  passes  by  this  name,  ibid. 


Jitriê  utrum. 


See  Parton. 


Juror,  Jury. 


1.  The  properties  of  a  juror,  155.  a.  b. 

2.  What  person  may  be  a  juror,  and  what 
not,  156.  b.  157.  a.  172.  a.  b.  158.  a. 

3.  How  they  shall  be  treated  if  they  do  not 
agree,  227.  b.  40.  a. 

4.  Where  a  cetiuy  que  uH  shall  be  a  sufficient 
juror  within  the  statute  of  2.  H.  5.  c.  3. 
272.  b. 

5.  Where  tenant  fur  au$.  yU,  or  the  husband 
seised  in  his  wife's  righl;^  is  returned  on  a 
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jwj»  after  tktdMth of  tbe«lfe«r  «01119 
fi»  we,  ther  mm/  be  cbaUeo^d,  ibiiL 
fl.  Wbere  «  mtneM  thall  be  bad  in  eaual  «fe- 
apMwitliajiiror,  and  where  not,  1  a. 
8ce  OuUUmge, 

Sun.  W.  a  M^.  38.  No.  14. 

— Ardc.  Mil».  Cbatt  co^  9. 

.~aiL  V.cii|^3.iro.  1. 

Trial,  No.  3,  4» 5, 6»  7,8, 13,  13,  14. 


Coron£, 

1.  It  dilTen  from  tbe  feoeral  law  relatire  to 
diicenti,  lu:.  15.  b.  19.  a.  b. 

JutUcet. 

1.  By  what  namea  andentijr  called,  16a  b. 
3.  Juatioea  of  aaaiae,  whence  so  called,  263.  a. 

3.  Their  office  and  jiêriadiction,  iàid 

4.  In  what  caaea  anciently  juaticea  of  nUi 
priiu  mi^t  give  judgment^  and  in  what 
not,  363.  a. 

5.  The  namea  of  dÎTert  bîshi^  and  ckm- 
men  that  were  anciently  justkea  of  the 
Ung'scourU,  304.  b. 

See  C^urt. 

King. 

1.  The  «M^plogy  of  the  word  (king),  and 
how  called  in  other  languagea,  65.  b. 

%  The  atyle  of  erety  king  of  £n^lmd  sinoe 
the  Conqueat,  7.  a.  and  b. 

3.  The  aeveral  compellations  of  divera  kings 
o(  England,  7.  a. 

4.  The  aeveral  councils  of  the  king,  110.  a* 

5.  The  king  may  take  a  fee  aimple  without 
tlie  word  (heira,)  15.  b. 

6.  may  reser\'erent  out  of  incorporeal  in* 
heritances,  47.  a. 

7.  ■  cannot  be  nonsuit,  139.  b. 
See  Prerogative. 

Kuight. 

1.  The  dérivation  of  the  word,  and  how  called 

in  other  languages,  74.  b 
3.  The  dignity  of  a  knight,  107.  b. 
3.  What  shall  be  said  a  knight's  fee,  or 

cenru*  militari*,  69.  a.  b. 

Knights  Service. 

1.  The  description  of  a  knight's  service, 

74.  b. 

2.  By  what  names  such  s^vioe  is  distinguish- 
ed in  Uw,'74.  b.  75.  a.  b.  108.  a. 

3.  To  what  end  this  serrice  waa  created, 

75.  b. 

4.  The  respect  which  the  law  hath  to  the  sup- 
portation  of  this  service,  39.  a.  b. 

5.  The  privileges  of  tenanu  by  knights  ser« 
viee,  75.  a. 

6.  At  what  age  tlie  tenant  shall  be  intendable 


to  fwrfiirm  tlua  serviee,  74.  b.  71  b.  7&  b. 

7.  What  things  incident  to  this  teaiue,  aod 
from  what  antiq«ity,  76.  a.  b.  305.  b. 

8.  For  what  caose  the  law  gave  the  wsrd  ind 
marriage  of  the  heir  of  auch  tenaat  to  hîi 
lord,  75.  b.  76.  b. 

9-  Where  the  tenure  ceasioff,  tbe  winhki^ 
and  all  other  tncideiils  shall  aliocesM,7& 
a.b.9i8.a. 

10.  Where  the  fruiu  of  knighU  service  beti^ 
suspmded,  the  tenancy  being  in  a  corpo- 
ratkm,  shall  be  revived  again  in  the  hasdf 
of  a  natural  person,  70.  b.  99.  a. 

11.  Where  a  tenure  may  be  knights  service 
and  no  escuage,  83.  b. 

13.  Where  tenure  by  castlegoard  shtD  Ik 
knighU  service,  and  where  not,  83.  b.  83. 

a.  87.  a 

13.  Where  the  tenure  shall  remain  albeit  tbe 
caslle  be  ruined,  83.  a. 
See  Ouardian,  No.  1, 4,  5,  6,  7,  II. 

Marria^,  No.  5. 

ProfiMMfi,  No.  3. 

Belief,  No.  1,  3,3,5,14 

Wardihip. 

WiUe,  No.  1. 

Knol. 
1.  What  it  is,  5.  b.  ' 

Laccrta. 
1.  What  it  Is,  4  b. 

Laches. 

1.  The  signification  of  tbe  word,  346.  b. 
380.  b. 

2.  Where  laches  shall  be  imputed  to  *  imb 
beyond  sea,  and  where  not,  260.  b. 

3.  Wliere  laches  shall  be  imputed  to  inftnta 
and  femes  covert,  and  where  not,  346.  b. 
See  Barvn  and  Feme,  No.  18. 

Cwerture,  No.  3. 
Jhm  n»n  ftdt  Cempt. 
Entry,  So.  33,34, 35,  51. 
Tine*t  No.  S.  6,  7. 
Jdeût,  No.  2,  3. 
Jf\fant,  No.  5,  7,  8. 
Prerogative,,  ]No.  3a 

Lagaroan% 

1.  What  it  U,  58.  a. 

Laod. 

1.  The  signification  of  the  word,  4 1. 19.  b. 
3.  By  what  names  lands,  Sic.  shall  ptfii  4  »^ 

b.  5.  a.  b.  6.  a. 

Lannemannl 
1.  ThQ  meaxung  of  U,  5.  a. 
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Lapse. 

See  Qvar«  A^edSt,  No.  15»  16. 
Law* 

I.  The  aeveral  Uws  used  within  thi«  king- 
dom, 11.  b. 

3.  XhedîTîtionofthel&wofJBft^/àiid;  110.  b. 
115.b.  344w«. 

3.  The  seTeral  names  whereby  tlie  common 
law  of  England  it  called,  14:2.  a. 

4.  How  the  common  law  and.  the  law  of  the 
crown  differt,  15.  b. 

5.  The  law  spiritual,  what,  344.  a. 

6.  Intendment  of  law,  what,  78.  b. 

7.  No  proof  to  be  admitted  sgainst  the  pre- 
sumption  of  law,  373.  a.  b. 

S.  What  things  the  law  most  favoureth»  134. 
b. 

9.  How  the  law  respects  the  order  of  nature, 
92.  a.  197.  b. 

10.  The  ancient  rules  and  caurse  of  the  law 
not  to  be  innovated,  382.  b. 

II.  The  commendation  of  the  law  of  England^ 
97.  b. 

12.  The  delight  and  facility  of  the  study  of 
the  law,  ri.  a. 

13.  Admonitions  and  directions  concerning 
the  study  and  practice  of  the  law,  70.  a.  b. 
949.  b. 

Lalve. 

See  C9pe, 

Lea  and  Ley. 
1.  ^'hat  they  are,  4^  b. 

Leases,  Lessor,  Lessee. 

I.  The  derivation  of  the  word  (lease),  43.  b. 
3.  The  several  kinds  of  leases,  45.  a.  b. 

3.  What  shall  be  sufficient  words  of  lease,  45. 
b.  301.  b. 

4.  What  persons  may  make  leases  at  this 
day,  which  could  not  by  the  common  law, 
et  è  eoHverto,  44.  a.  b. 

5.  What  things  requisite  to  the  perfection  of 
a  lease  within  the  sUtute  32.  H.  8.  44.  a. 
b. 

6.  What  leases  shall  be  good  within  the  sta- 
tutes  of  1  &  13  EHm.  and  what  not,  44.  b. 

7.  Where  a  concurrent  lease  shall  be  good 
within  those  statutes,  and  where  not,  45.  a. 

8.  What  shall  be  said  a  sufficient  certainty 
whereupon  a  lease  for  years  may  depencl, 
and  what  not,  42.  b. 

9.  Where  a  lease  for  years  may  ceape  and  re- 
vive again,  as  to  several  persons,  and  where 
not,  46.  a. 

10.  To  what  purposes  the  party  shall  be  said 
a  lessee  for  years  berore  entry,  and  to 
what  not,  46.  b.  51.  b  270.  a.  b. 

II.  Where  a  lease  is  made  to  have  from  the 
date,  or  day  of  the  date,  or  from  the  mak« 
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ing,  or  from  henceforth,  Ice.  where  it  shall 
be  said  to  have  be^ning,  46.  b. 

12.  Where  the  deed  hath  no  date,  or  beareth 
an  impossible  date,  when  the  lease  shall  be 
said  to  have  commencement,  ibid, 

13.  Where  the  deedreferreth  to  a  void  lessee 
or  misrecite  a  lease  in.  e««e,  to  have  from 
the  ending  of  that  lease,  whaa  it  làaU  be« 
gin,iMl 

14.  The  signification  of  the  word  (ter»),  and 
the  diffierence  inter  termimm  anmtum  et 
temfna  annarum,  45.  b. 

15.  Where  a  lease  to  the  party  generally, 
shall  be  construed  to  be  for  the  fife  of  the 
lessor,  and  where  for  the  life  of  the  lessee, 
43.  a.  183.  a.  b. 

16.  Where  divert  persons  join  in  a  lease, 
whose  lease  it  shall  be  construed,  45.  ^ 

17.  Where  a  lease  for  j^ears  by  tensnt  in  tail 
shall  be  void  by  his  death  without  issue, 
45.  b. 

1&  Where  a  lease  by  parson,  vicar,  &c  ba- 
fore  the  sutote,  was  void  1^  his  death,  and 
where  but  voidable,  45.  b. 

19.  What  leases  are  void,  and  what  voidable, 
45.b.46wa.b. 

30.  To  be  beginning  and  end  of  the  term  to 
be  certain,  45.  b. 

31.  In  what  cases  the  lessee  may  deny  title 
to  his  lessor,  47.  b. 

83.  Whether  a  corporation  aggregate  may 
make  a  lease  without  deed,  85.  a. 
See  CenfirmoHent  No.  7,  8, 13,  33,  43. 

MeUaeee,  No.  17, 36,  36, 43, 60. 

MmUê. 

Haervation. 

Stat.  32  H.  Vm.  cap.  28.  No.  17. 
Lectures. 

1.  The  qualities  of  lectures  anciently,  and 
how  they  differ  from  our  readings  at  this 
day,  280.  a.  b. 

Leper. 
1.  May  be  heir,  8.  a. 

3.  May  sue,  tho*  removed  by  writ,  135.  b. 
See  Purchate,  No.  3. 

Lcêweê  et  Lentes, 

1.  The  meaning  of  the  words,  4.  b. 

Lethewrite,  Childwite,  &  Wardwitc. 

1.  Their  meaning,  137.  a. 

Lewad,  Leuga,  Lewed,  &  Lewe. 

1.  What  they  are,  5.  b. 

LibrataTerrae. 

1.  What  it  is,  5.  b. 

g.  What  pasm  by  this  name» 

Licenct^ 
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Licence. 
Set  Autherity. 

Ligeance« 

1.  The  definition  of  ligeanoe,  139.  a. 

2.  The  divbion  and  several  sorts  of  ligeance, 

ma. 

Seewttok 
Denixen. 

Limitation. 

1.  What  shall  be  said  rood  words  of  limita- 
tion in  grants,  he,  and  the  several  soru  of 
them,  m  b.  935.  a. 

3.  Limitation  twofold,  115.  a. 

8ee  Fine,  Ho.  1,  2,  4. 

Livery  out  of  the  Hands  of  the  King. 

1.  Where  the  heir  of  the  tenant  of  the  king 
ahall  sue  livery,  and  where  eutter  le  mnn, 
77.  a. 

S.  Where  the  king  shall  have  the  mean  pro- 
fits until  livery,  or  euiter  le  main  sued  by 
the  heir,  and  where  not,  ibid, 

3.  The  scTcral  kinds  of  liver>',  and  which 
shall  be  the  best  and  most  safe  for  the  heir, 
77.  a. 

4.  Where,  by  the  livery  of  a  manor  an  advow- 
son  appendant  shall  pass  from  the  king, 
without  special  mention,  77.  a. 

Livery  and  Seisin. 

1.  The  description  of  livery  of  seisin,  48.  a. 

5.  The  several  kinds  of  livery,  iàid. 
3.  The  antiquity  of  Tiyery,  49-  b. 

4b  To  the  passing  what  estates  livery  requi- 
site, and  of  what  not,  48.  a.  216.  a. 

5.  What  act  or  words  by  the  lessor  or  feoffor 
shall  be  said  a  gttod  livery  indeed,  and 
what  not,  48.  a.  49.  b.  56.  b.  57.  a. 

6.  Where  a  livery  expresHing  one  estate  re- 
ferrrth  to  a  charter  expressing  another,  or 
which  is  void,  how  it  shall  bie  construed, 
48,  a.  b.222.b. 

7.  Where  livery  referreth  to  several  charters 
of  different  Umitations,  how  it  shall  be  con- 
strued, 21.  a. 

S.  Where  livery  of  the  one  parcel  shall  be  a 
liveij  of  the  other,  and  where  to  one  feoffee 
good  to  the  other,  and  where  not,  48.  a.  50. 
a.  253.  a.  290.  a. 

9.  How  livery  shall  be  made  to  pass  a  move- 
able inheritance,  48.  b. 

10.  Livery  in  law,  or  within  the  view,  what, 
48.  b. 

IL  Where  such  livery  shall  be  good,  and 

where  not,  iM,  353-  a. 
13.  Such  livery  by  an  attorney  void,  53  b. 
13.  Such  livery  not  good  but  to  him  who 

takes  the  freehold,  49.  b. 
14  Where  a  claim  shall  amount  to  an  entiy 

to  perfect  a  livery  within  view,  and  where 

not.  48.  b. 


15.  Where  livery  shall  be  made  of  sn  upper 
chamber,  ibid. 

16.  What  things  properif  lie  in  grant,  and 
what  in  livery,  49.  a. 

17.  Where  a  freehold  in  lands  shall  pan  st 
the  common  law  without  livery,  and  where 
not,  49.  a.  50.  a.  b. 

18.  Where  livery  made,  another  being  in  poi- 
session,  shall  be  good,  and  where  not,  48. 
b.  369.  b. 

19.  In  what  respects  a  conveyance  by  livery 
said  to  exceed  all  others,  49.  a. 

20.  Where  a  charter  of  feoffment  by  t  dii. 
seisee,  and  a  letter  of  attorney  to  enter  tn4 
make  livery,  shall  be  a  good  feoffment  diet 
livery  made  ;  eeau  of  a  lease  for  yean  by 
deed,  and  an  entry  after,  48.  b. 

21.  Where  livery  shall  be  made  to  a  letaee 
for  years,  49.  a. 

22.  Wliere  livery  to  one  feoffee  in  the  name 
of  the  other  ahall  be  good  to  both,  and 
where  not,  49.  b.  359.  a.  b. 

33.  Where  livery  to  one  jointenant,  lessee  fer 
years,  shall  be  sufficient  to  pass  ibe  free* 
hold  to  him  in  tlie  rema  nder,  49  b. 

34.  What  person  may  be  an  attorney  to  ddi- 
ver  seisin,  52.  a. 

35.  Where  and  when  the  authority  of  an  at- 
torney shall  be  said  to  be  punned,  and 
where  and  when  not,  52.  a.  25&  a. 

36.  Where  the  making  of  livery  shall  prejs- 
dice  the  title  or  interest  of  the  attorney  aa 
to  the  land,  and  where  Kot,  52.  a. 

27.  Where  a  letter  of  attorney  may  be  coo- 
tained  in  a  deed  of  feoffment,  and  where 
not,  and  why,  52.  b. 

28.  Where  livery  made  afler  the  death  of  the 
feoffor  shall  be  good,  «nd  where  not,  and 
why,  53.  a.  b. 

39.  Livery  not  good  to  expect  injiaw;  Sir. 
a. 

3a  Where  the  charter  is  absolute,  and  liveiy 
upon  condition,  upon  which  the  estate  shall 
operate,  222.  b. 

31.  Where,  after  an  agreement  of  a  fcofiineDt 
is  made  upon  condition,  livery  is  msde  ab- 
solute, how  it  shall  be  construed,  232.  b. 

32.  Where  livery  relatetli  to  a  deed  made  and 
dated  in  a  foreign  kingdom,  what  shall  ope- 
rate thereby,  228.  a. 

33.  Livery  of  seisin  to  be  made  to  the  (enant 
for  years,  in  case  a  freehold  estate  be  Uni- 
ted over. 

34.  The  difference  between  a  feoffment  and 
an  entry,  as  to  livery  of  seisin,  ^.a. 

See  Mtemey^  No.  6. 
Authority,  No.  2. 
Feoffment,  No.  4^  5»  6. 
G'roiUa,  No.  3- 

Lupulicetam. 

1.  What,  4.  h. 

Madmen. 
See  Enrt,  No.  3. 

Magna  Chari 


THE  TABLE 


Magna  Charta. 

1.  The  Ibundation  and  confirmation  of  the 
common  lav,  &c.  81.  a. 

Maihem. 

1.  The  sifpiification  and  derivation  of  the 

word,  126.  a.  b.  288.  a. 
S.  The  nature  and  degree  of  the  offence, 

127.  a. 

3.  Where  the  writ  ahall  say  (felonicé)  albeit 
the  offence  be  no  felony,  127.  a. 

4u  The  punishment  anciently  in  an  appeal  of 
maihem,  and  at  this  day,  127.  a. 

5.  A  release  of  actions  personal  a  good  plea 
in  maihem,  288.  b. 

6.  Where  a  m«n  was  indicted  for  mûroing 
himself,  127.  b. 

7.  Where  an  appeal  of  maihem  will  be  i^ainst 
the  lord  for  maiming  liis  villein  and  where 
nor,  126,  a.  b. 

Machicollere  and  Machecoaare. 
1.  The  meaning  of  the  words,  5.  a. 

Maintenance. 

1.  The  signification  and  derivation  of  the 
word,  S68  b 

2.  The  several  kinds  of  maintenance,  and  how 
punishable,  368.  b.  369.  a. 

3-  Where  an  action  of  maintenance  lieth  for 
labouring  the  jury,  albeit  they  rive  no  ver- 
dict, or  pass  against  the  plaintiff,  369.  a. 

4.  As  to  what  persons,  feonments,  &c.  made 
for  maintenance,  shall  be  void,  369.  a. 

5.  What  persons  are  within  the  ttatute  of  32 
H.  Y  III.  relative  to  unlawful  mûntenance, 
369  a.b. 

See  Stat.  1.  R  2.  cop.  9.  No.  1. 

 32.  H.  VIll.  cap.  9.  No.  13,  14, 

15,  16. 

Maison  or  Messuagium. 
1.  What,  56.  b. 

Mant>ote. 

1.  What,  127.  a. 

Manor. 

1*  The  description  of  a  manor  ;  and  whence 
so  called,  58  a. 

2.  How  manors  began  at  first,  58.  b. 

3.  Of  what  things  a  manor  may  consist,  58.  a. 
.   4.  The  office  and  duty  of  the  lord  of  the  ma- 
nor, 59.  b. 

5.  Where  a  court  baron  holden  out  of  the 
limits  of  the  manor  shall  be  good,  and 
where  void,  58.  a. 

6.  Where  and  what  things  shall  pass  by  the 
grant  of  a  manor  without  (" cumberUnaOUt  J 
and  where  and  what  not,  121.  b. 


7.  Where  a  rent  seek  may  be  parcel  of  a  ma- 
nor ;  tecut  of  a  rent-charge,  150.  b.  153.  a. 

8.  Where  a  reversion  upon  an  estate  tail  shall 
be  parcel  of  a  manor,  and  pass  by  the 
grant  of  the  manor,  324.  b. 

9.  Where  upon  a  lease  of  a  manor,  except 
parcel,  the  part  excepted  shall  continue 
parcel  of  the  manor,  and  where  not,  324w  b. 
325.  a. 

10.  Where  upon  trial  of  a  fact  supposed  with- 
in a  manor,  the  time  shall  come  out  of  the 
manor,  and  where  out  oi  the  town,  125.  b. 

See  OrarUa,  No.  10. 
I*rerogative. 
Steward^  No.  2,  4 
Trial,  No.  5. 

Mansioners,  Mansurae,  £c  Domus. 
1.  What  they  arc,  5.  b. 

Manumission. 

1.  The  signification  and  derivation  of  the 
word,  137.  a. 

2.  The  several  kinds  of  manumission,  137.  b. 

3.  By  the  manumission  of  a  villein  cum  tota 
«eçtte^,  what  persons  are  infranchised,  3.  a. 

4.  Where  and  what  actions  brought  By  the 
lord  agahist  his  villein  shall  be  an  infran- 
chisement  to  the  villein,  and  where  and 
what  not,  138.  a.  b.  139.  b. 

5.  Where  the  answer  of  the  lord  to  the  action 
of  the  villein  shall  be  an  infranchisement  to 
the  villein,  and  where  not,  125.  a.  138.  b.  ' 

6.  The  solemnity  of  manumissions  ancientlv. 
.137  b.  ^' 

7.  What  estate  or  gift  from  the  lord  to  his 
villein  shall  be  an  infranchisement  to  him, 
and  what  not,  137.  b.  138.  a. 

8.  Where  a  void  release,  or  an  attornment  by 
the  lord  to  his  villein,  shall  be  no  infran- 
chisement,  138  a. 

9.  Where  the  appeal  of  the  lord  against  his 
villein  for  felony  being  found  against  him 
shall  be  an  infranchisement  to  the  villeii^ 
and  where  not,  138.  a.  139.  b. 

10.  Where  a  nief  marrying  a  freeman  shall  be 
infranchised,  and  for  what  times.  132.  a. 
136  b.  137.  b. 

See  r»^,No.23. 

Marches. 
1.  What  it  is,  106.  b. 

Marchet 

1.  The  meaningof  the  word,  117.  b.  140.  a. 

Maremium. 

1.  The  signification  and  derivation  of  it,  58.  a. 

Marettum. 
1.  Its  signification,  5.  a. 

Mariscua. 


THE 

Mariscut  and  Mora. 
1.  What  mttri9CU9  and  m9ra  are,  5.  a. 

Marriage. 

I.  Maritagium^  qttid^  etqmiupUx^  21.  b.  76.  a. 
3.  Of  what  respect  in  the  law,  9.  b. 

3.  "Where  the  marriage  of  eccletiasUcal  per- 
sona formerly  «aa  void,  and  where  but 
voidable,  136.  a. 

4.  AVhere  the  father  shall  have  the  custody, 
and  marriage  of  his  son  and  daughter,  and 
where  not,  Si.  a.  b  38  b. 

5.  Wherefore  the  law  çave  the  marriages  of 
the  heirs  females  to  the  lord  by  knighu  ser- 
vice, 78.  b. 

6.  Where  the  lord  shall  have  two  years  to 
make  a  tender  of  marriage  to  the  heir  fe^ 
male  of  his  tenant  after  her  age  of  four- 
teen, and  where  not,  78.  b. 

7.  Where  the  lord  shall  have  the  double  va- 
lue  or  forfeiture  of  the  marriage,  and  where 
not,  79.  a.  b.  83.  a.  b. 

8.  Where  the  executors  or  administrators  of 
the  lord  shall  have  two  years  to  make  % 
tender,  79.  a. 

9.  Where  the  tender  of  marriage  to  an  heir 
female  befere  her  age  of  fourteen  shall  be 
good,  and  where  not,  79.  a. 

10.  Where  the  lord  ma^  tender  marriage  to 
the  heir  already  married,  and  where  not, 
79.  b. 

II.  Where  the  lord  shall  have  the  custody  of 
the  heir  married  in  the  liie  of  his  ancestor, 

•  and  where  not,  80.  a. 

12.  At  what  age  each  party  married  may 

Xe  or  disagree  to  the  marriage,  and  at 
t  not,  79.  a.  b.  80.  a. 

13.  Where  the  lord  shall  have  the  aingle  va- 
lue of  the  marriage  without  tender,  82.  a. 

14.  What  remedy  the  lord  hath  for  ihe  single 
value  or  forfeiture  of  the  marriage,  79.  a. 
82.  b. 

15.  Whether  a  custom  of  a  manor,  that  the 
tenant,  on  the  marriage  of  hia  daughter, 
shall  paya  fine  to  the Xordt  be  good  or  not, 
139.  b.  140.  a. 

See  Barm  atid  Femt. 

Coverture. 

lH*puragement. 

Divorce. 

Stat.  32  II.  VIII.  cap.  38.  No.  25. 
fVardihip,  No.  12. 

Marke. 

1.  What,  294.  b. 

Marshall. 

1.  The  derivation  of  the  word,  74.  a. 

2.  The  office  of  marshall  of  the  king's  host, 
74.  a. 

3.  Who  first  earl  marshall,  106.  a. 

4.  The  jurisdiction  of  the  court  of  tiie  con- 
•table  and  marshall,  and  according  to  what 
law  they  proceed,  391.  b. 


TABLE. 

Maxim. 

1.  What  and  wlienee  so  called,  II.  a.  34S.  a. 

2.  Not  to  be  diaputed,  11.  a.  67.  a.  3i3u  a. 

3.  Quùd  eemel  eei  Mmm,  ampUue  wieum  eaoe 
non  poteei,  49-  b. 

4  JfjfecUo  tua  impomt  nomen  operi  tuo,  49.  h. 
5L  Ce$oon0e  rmHoHo  legio  cêêwat  far,  70w 
6.  Onme  magu  dignom  trahit  ad  ae  vmnu 
dignitm,  355.  b. 

Mayor  and  Cominaoalty. 

See  Corpora$ion, 

Meatoo. 

1.  What  and  how  favoured  in  law,  4.  b.  54. 
5&b.a00.  b. 

I 

Merchants, 

1.  How  favoured  in  law,  %  b. 

2.  MThere  the  joint  debts,  &c.  of  merchants, 
by  the  death  of  one  shall  not  mirvivn  to 
the  other,  182.  a. 

3.  Where  one  joint-merchant  shall  have  al- 
lowance of  his  expenc^  and  charges  in  an 
acoompt  against  him  by  his  companion, 
as  receiver,  172.  a. 

Mesiulor.  Meauil. 
1.  What,  5.  b. 

Mesne. 

1.  Whence  such  writ  so  called,  and  where  it 
lieth,  100.  a. 

2.  The  several  judgments  in  a  writ  of  mesne, 

loaa. 

3.  The  process  in  such  a  writ,  ibid. 

4.  Where  by  purchase  of  the  tenancy  by  the 
lord  paramount,  the  mesnality  shall  be  ex- 
tinct, 152.  a.  b. 

5.  Where  the  lord  paramount  releases  or 
confirms  to  the  tenant  to  hold  in  frankal* 
moirn,  or  by  lesser  services,  the  mesnalitf 
shall  be  extinct,  152.  b. 

6.  What  remedy  the  mesne  hath  for  the  sur- 
plusage of  his  rent,  upon  such  extinguish* 
ment,  153.  a. 

See  Jieeeptanee,  No.  7. 

Forejudger^  No.  2,  4^  5,  6. 
Sua,  W.  2.  cap.  9,  No.  6. 

MesBuaginm. 

1  What  meaauagittm  is,  and  what  passes  bj 

it,  5.  b.  56.  b. 

Minera. 

1.  The  meanbg  of  the  word,  6.  a. 

2.  What  passes  by  lk»  sM 

MkoDUnualice. 


f 
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MMcootinuAiice. 
1.  Tbe  mcaningofit,  325.  b. 

Mise. 

1.  The  deiÎTâtion  and  t eveml  accepUtiont  of 
the  word,  m  b. 
See  Bit^U  No.  7,  9, 10, 11. 

Modus. 

1.  The  meaning  of  the  void,  304.  a. 

Monasteries. 

1.  How  many  there  were  in  England,  and  by 
whom  founded,  97.j&ar  Utpag, 

2.  Some  held  per  baronium,  97.  per  toL  pag. 

Moiiey. 

1.  The  derÎYatîon  of  the  weird,  S07.  b. 

2.  lu  êynonyffue,  and  their  etvtnologiea,  iUd. 

3.  What  shall  be  said  lawful  money  of  Eng- 
land, and  what  not,  207.  a.  a. 

4.  The  value  of  a  nark,  poOnd»  shilliiigi  &c. 
anciently,  294  b. 

Monk. 

1.  Id  what  cases  a  monk  may  maintain  an 
action  at  the  common  law,  and  in  what 
*  not,  132  b. 

%  The  several  orders  of  monks  and  friars 
formerly  in  this  realm,  132.  a. 

Monster. 

1.  What  issue  reputed  in  law  a  monster^  and 
whatnot,  3.b.7.b.29.  b. 

Month. 
See  Day,  No.  10. 

Mortdancestor. 

1.  Where  such  writ  lieth,  159.  a. 

2,  Where  it  lieth  not  against  privies  in  blood. 
242.  a. 

5.  Where  it  lieth  not  against  a  basUrd  eiene, 
244.  b.  ^  ^  ' 
See  Etteppek  No.  12, 16. 


Mortgage. 

1.  The  signification  and  derivation  of  the 
word,  205.  a. 

2i  Wliere  a  day  of  payment  being  limited,  a 
tender  by  the  heir  of  the  mortgagor  after 
his  death  shall  be  a  good  performance  of 
the  condition,  205.  b.  208.  b. 

^  What  persons  may  tender  money  in  per- 
lormance  of  a  condition  in  mortgage,  and 
what  not,  206.  a.  b.  208.  b.  209.  a. 


4.  Where  payment  by  a  stranger  shall  be  a 
good  performance,  and  where  not,  206.  b. 
207.  a. 

5.  Where  no  place  is  expressed  for  the  pay- 
ment of  money  upon  the  mortgage,  where 
.the  tender  shall  be  made,  210.  a.  . 

6.  Where  no  time  being  expressed,  notice  of 
payment  shall  be  given  to  the  mortgagee^ 
211.  a. 

7>  Where  acceptance  of  a  collateral  thing  by 
the  mortgagee  in  satisfaction  shaU  bind 
him,  and  where  not,  122.  b. 
See  Acceptance,  No.  2,  3,  4. 

J^Totice,  So,  4. 
J*a^nent,  No.  1,  2,  3. 
Tender, 

Mortmain. 

1.  The  derivation  of  the  word,  2.  b. 

2.  What  person  sliall  enter  for  alienation  iti 
mortmain,  and  within  what  time,  3.  b. 

See  Appropriation. 


Mulier. 

1.  The  several  significations  of  the  word,  and 
how  taken  in  the  kw  of  Enghnd,  243.  b. 
See  BoMtardy,  No.  11,  12,  13,  14|  15, 16, 
17,  18, 19,  2U,  21,  22, 23>  24,  26. 

Murder* 

1.  The  etymology  and  ngnification  of  the 
woi-d,  287.  b. 

2.  How  it  diflTerethfrom  homicide  and  chance 
medley,  287.  b. 
See  Felomf,  No.  1,  2,  4. 

Mute. 
See  Treaton,  No.  1. 

Name. 

1.  Where  the  misprision  or  alteration  of  the 
name  shall  vitiate  a  grant,  and  where  not, 
3.  a. 

2.  Where  a  grant  witliout  mention  of  surname 
or  christian  name,  or  both,  shall  be  good  to 
tlie  grantee,  and  where  not,  3.  a. 

3.  Wiiere  a  man  is  baptized  by  one  name  and 
afler  confirmed  by  another,  which  he  shall 
use,  3.  a. 

4  Where  the  privileges,  8cc.  of  a  corporation 
shall  remain  notwithstanding  the  aUcrtitioii 
of  tbe  name,  102.  b. 
See  Mbility, 

JPvrchaee,  No.  5,  6. 

Nicf. 

1.  de  en  et  treme,  25.  b. 

2.  The  legal  acceptation  of  the  word  nief, 
122.  b. 

See  Tiltein, 

NobUltir 
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Nobility. 

I.  The  lèverai  limitations  of  nobifity,  and 

what  ^tate  of  nobility  the  king  may  grant, 

and  what  not,  16.  b. 
3.  When  the  title  and  degree  of  duke,  mar- 

quia  and  TÎacount,  began  in  England,  69.  b. 
5.  Earla,  barons,  &c.  how  created  by  a  writ 

in  ancient  times,  and  when  creations  by 

patents  first  began,  9.  b.  16.  b. 
4  What  shall  be  said  the  relief  of  a  nobleman 

of  each  degree,  69.  b. 

5.  Where  a  noblewoman  hj  marrying  one  in- 
ferior to  her  degree  shall  lose  her  nobility, 
and  where  not,  16.  b. 

6.  Where  a  dignity  or  name  of  nobility,  or 
office  of  honour,  descends  upon  divers 
daughters  ;  how  it  shall  be  divided,  and 
which  shall  have  the  dignity  and  execute 
the  office,  165.  a. 

f .  Issue  of  duke,  earl,  &c.  or  no  duke,  &e. 

how  triable,  16.  b. 
8.  Beaiichûmpe,  king  of  ffifkt,  83.  b. 

See  Barony. 

ValuatioHf  Ko.  1. 

Nonage. 

See  Infant. 

Nonclaim. 
See  Continual  claim,  No.  18. 

Aon  Comfioê  Mentig, 
See  DuM  non  Compot  Mentiê^ 
Nonsuit 

1.  When  the  plaintiflT  said  to  be  nonsuit^ 

138.  b. 

2.  The  several  kinds  of  nonsuit,  iHd. 

3.  In  what  actions  nonsuit  after  appearance 
shall  be  peremptory,  and  in  what  not^ 
239.  a. 

i.  Where  the  nonsuit  of  one  demandant  or 
plaintifT  shall  be  the  nonsuit  of  both,  and 
where  not,  139.  a. 

5.  What  person  may  be  nonsuit,  and  what 
not,  139.  a.  227.  b. 

6.  At  what  time  the  plaintiff  may  be  nonsuit- 
^  ed,  and  at  what  not,  139.  a. 

See  Jletraxit,  No.  1. 

Stat.  2.  H.  IV.  cap.  7.  No.  2. 

Notice. 

1.  The  several  kinds  of  notice,  309.  b. 

2.  Notice,  an  incident  inseparable  to  attorn- 
ment, tbid. 

3.  WI.ere  the  lord  shall  not  be  compelled  to 
avow  upon  the  feoffee  of  his  tenant  with- 
out notice,  269.  b. 

4.  Where  the  obligor  or  mortgager  hatli  time 
during  his  life  to  pay  money,  paymc  ni  at 
the  place  without  notict  ihaU  be  no  per« 
formance»  211.  a« 


5.  Where  the  grantee  of  a  reversion  shall  not 
take  advantage  of  a  condition  within  33  H. 
8.  whhoat  notice  to  the  leasee,  215.  bi 

6.  Where  a  man  is  bound  that  J.  S.  shall  in- 
feoff  a  stranger  such  a  day,  notice  ought  to 
be  gives  by  J.  S.  to  thestranger,  211.  a. 

See  Z%,  No.  a;  3. 

Nun. 

See  Prù/eêHm,  No.  5. 
.  »  Nttsance. 

1.  Where  a  roan  nuiy  have  a  particular  reme- 
dy by  action  for  public  nuisance,  and  wheie 
not,  and  why,  56.  a. 

2.  How  publick  nusances  are  punishable, 
ibid. 

Oath. 

1.  Form  of  to  be  administered  to  the  grand 
assise,  293.  a. 

2.  The  oath  absolute,  293.  a.  294.  b. 

Obligation. 

1.  The  legal  acceptation  of  the  word,  17%  a. 

2.  Where  obligations  made  in  th«  third  per- 
aon  shall  be  good,  and  where  not,  239.  230. 
a. 

3.  Where  an  obligation  made  and  dated  fae- 
vond  sea  shall  be  good,  and  how  triable^ 

261.  b. 

4  Where  the  intermarriage  of  one  feme 
obligee  with  the  obligor  shall  extinct  tke 
debt  as  to  both,  264.  b. 
See  Condition. 

Debt,  No.  5,  7. 
Pojfmentf  No.  4. 
Releate*^  No.  75. 
Siat.  34  B.  HI.  cap.  4.  No.  7. 
Triai,  No.  11. 

Occupant 

1.  Who  is  said  to  be  an  occupant*  41.  b. 

2.  Of  what  inheritances  occupancy  m^iy  be, 
and  of  what  not,  41.  b.  388.  a. 

3.  How  occupancy  may  be  prevented,  41.  b. 
387.  b. 

4.  Where  an  occupant  shall  be  liable  to  waste 
and  payment  of  rents.  4L  b. 

5.  No  occupancy  against  the  king,  41.  b. 

Occupation. 

1.  The  several  significations  of  the  word,  aoA 
to  what  properly  applied,  249.  b. 

2.  The  writ  of  «ceints/,  4uid  where  it  lietk. 

ibid. 

Office  and  Officers. 

1.  Offices  of  justice;,  &c.  granted  to  petsoat 
insufficient,  void|  3.  b. 

3.  Swà 
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S.  Such  offices  not  grantable  in  reversion, 
ibid. 

3.  M'obère  non-user  shall  be  a  forfeiture  of  an 
office,  and  where  not,  233.  a. 

4.  Where  offices  may  be  executed  by  depu- 
ty, and  where  not,  234.  a.  b. 

5.  Where  the  grantor  ntay  oust  his  officer  at 
his  pleasure,  and  where  hot,  233.  a  b. 

6.  What  persons  capable  of  offices  of  honour, 
and  what  not;  107.  b.  per  tot.  pag, 

7.  What  persons  capable  of  the  stewardship 
of  a  manor,  and  what  not,  3.  b.  61.  b. 

8.  Where  the  selling  or  contracting*  for  an 
ofBce  of  justice,  &c.  shall  disable  the  party 
to  be  capable  thereof,  234.  a. 

9.  Where  and  what  offices  may  be  entailed, 
and  where  and  what  not,  20.  a. 

10.  Where  a  man  shall  be  tenant  by  the  cur- 
tesy of  an  office,  29.  b. 

11.  What  things  may  be  appendant  to  an  of- 
fice, and  shall  pass  by  grant  of  the  office, 
49.  a. 

12.  The  office  of  the  king*s  almoner  describ- 
ed, 94.  a. 

13.  When  he  may,  and  when  he  mny  not  be 
discharged,  2^3.  b. 

See  JldmiraL 

appendant,  No.  3. 

w^ttorngy, 

BaiUf. 

Bithop. 

Chamberlain. 

Coiutable,  '  . 

Juror. 

Justice. 

King. 

Marshall. 

Mit/or,  Uc. 

J^obiUty. 

Ofice  or  InquisitioTU 
Ordinary, 
^'arson. 
Qtieen. 
Jleve. 
Sheriff. 

Stat,  12  R.  II.  cap.  2.  No.  4. 

Stevjard. 
Visitoi\ 

Office  or  Inquisition. 

1.  Where  the  estates  of  particular  tenants 
shall  be  saved,  albeit  they  be  not  mention- 
ed within  the  office,  77.  b. 

2.  What  remedy  for  the  heir,  where  he  is 
found  by  the  office  of  fewer  years  than  in 
truth  he  is,  ibid. 

S.  What  remedy  for  the  true  heir,  where 
another  is  found  heir  by  the  office,  and 
where  one  is  found  heir  in  one  county,  and 
another  in  another  county,  77.  b.  243-  a. 

4.  What  remedy,  where  one  is  untruly  found 
by  office  lunatick  or  dead,  &c.  ibid. 

5.  Where,  upon  office  found  that  a  person  at- 
tainted is  seised,  the  party  having  title  may 
have  a  traverse  or  mojutraru  de  droit,  77.  b. 

6.  Where,  upon  an  ignoramus  found  by  office. 
Vol.  il  \ 


it  shall  be  taken  to  be  a  tenure  in  capice, 
and  where  not,  ibid. 
7.  Where  the  heir  within  age  shall  have 
a  traverse  to  an  office,  which  falsely  finds 
an  immediate  tenure  of  the  king,  77.  b. 
See  Stat.  2.  E.  VI.  cap.  8.  No-  2. 

Ordinance. 

1.  What,  and  how  different  from  a  statute. 
159.  b. 

Ordinary. 

1.  The  office  and  duty  of  the  ordinary,  and 
whence  so  called,  96  a.  344.  a. 

2.  Where  a  release  of  the  action  by  the  ordi- 
hary  shall  be  good,  292.  b. 

3.  Where  a  church  donative  shall  be  visited 
by  tlie  patron,  and  not  by  the  ordinary, 
344.  a. 

4.  Where  tlie  king  founds  a  church  donative 
without  any  special  exemption,  his  chancel- 
lor shall  visit,  and  not  the  ordinary,  344.  a. 

See  Confirmation,  No.  24,  25,  26,  27,  28, 
29,  30,  31. 
Parson,  No.  7,  8. 

Ouster  le  Main. 

See  livery  out  of  the  hands  of  the  kingp 
No.  1,  2., 

Outlawry. 

1.  The  derivation  of  the  word,  122,  hi 

2.  Why  a  feme  outlawed  is  called  a  waiVé^ 
ibid. 

3.  Where  outlawry  in  the  plaintiff  shall  disa- 
ble him  to  bring  an  action  at  the  common 
law,  and  where  not,  128.  a. 

4.  Ill  what  actions  outlawry  may  be  pleaded 
in  disability  of  the  person,  and  in  what  not» 
128.  a. 

5.  At  what  age  a  man  may  be  outlawed,  and 
at  wliat  not,  122.  b.  128.  a. 

6.  Where  in  a  plea  of  outlawry  the  defendant 
ought  presently  to  shew  the  record  in  court» 
and  where  he  shall  have  a  day  over,^  128.  b. 

7.  Where  outlawry  in  a  foreign  jurisdiction 
shall  not  disable  tlie  plaintm  at  IVestmin» 
ster^  128.  a. 

8.  Outlawry  in  the  executor  no  disability  to 
bring  an  action  in  right  of  his  testator* 
128.  a. 

9.  Outlawiy  in  the  mayor  no  disability  to  th« 
corporation  to  bring  an  action,  ibid, 

10.  In  what  actions  outlawry  mav  be  pleaded 
in  bar,  and  in  what  not,  128.  b. 

11.  Where  process  of  outlawry  lay  at  th© 
common  law,  and  in  what  actions  it  lieth 
at  this  day,  128.  b. 

12.  How  anciently  persons  outlawed  might 
be  put  to  death  by  any  man,  and  when  that 
was  KStrainedi  128.  b. 

13.  The 


! 
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13.  Tbe  êewenl  wtj*  of  rerertîni^  outUw- 
ries,  259.  b. 

14.  What  mattert  thall  be  said  good  causes 
to  reverse  an  outlawry,  and  which  of  them 
are  pfe^dable,  and  which  not,  359.  b.  260.  b. 

15.  Outlawry  no  prejudice  to  the  party  until 
return  of  the  exigent,  or  remoYal  by  certio- 
rari,  128.  b. 

16.  Where  a  person  outlawed  may  be  a  wit- 
nessf  and  where  not,  6.  b. 

17.  The  form  of  the  judgment  upon  process 
of  outlawry  in  the  county  court,  and  the 
form  in  JÛndm,  and  by  whom  giyen,  288. 
b. 

18.  When  it  may  be  avoided,  and  how,  128. 
b. 

19.  What  maimer  of  appearance  necessary  to 
avoid  jH<lgment  of  outlawry,  128.  b. 

20.  In  what  cases,  outlawry  at  the  suit  of  one 
roan  may  be  taken  advantage  ot  by  all 
others,  128.  b. 

See  Forfeiture,  No.  9. 
Heir,  So.  2. 
7?ir«r,  No.  2. 

Oxgang. 
1.  What  it  is,  5.  a.  69.  a. 

Oyer. 

1.  Of  deeds,  &c.  in  what  cases  to  be  given, 
and  reason  thereof,  35.  b.  121.  b. 

2.  Deeds  produced  on  oyer,  how  to  be  dispos- 
ed of,  231.  b. 

Sec  Deed*,  No.  15, 17,  18,  19, 20. 

Pannel. 

1.  The  signification  of  the  word,  158.  b. 
See  .^rrntf. 

ChaUenge,  No.  2,  3,  4,  5,  6, 15,  16, 
1«. 


Pardon. 

1.  Pardon  after  attainder  no  restoration  of 
blood,  391.  b.  392.  a. 

2.  Where  a  pardon  after  the  action  brought, 
and  before  judgment,  shall  discharge  the 
party  of  an  amiTciament,  126.  b. 

3.  A  charter  of  pardon  restoreth  a*  party, 
after  plea  of  outlawry,  128.  b. 

See  Corruptim  of  JSlood. 
Felony^  No.  1. 


3.  Il<nr  cslled  in  ancient  times,  sod  hovcifl.  | 
ed  at'tliis  day  in  other  countries,  110.  a. 

4l  The  antiquity  and  jurisdiction  of  this  court, 
110.  a. 

5.  The  number  of  sessions  of  ptrUaaest 
since  the  conquest,  Und. 
See  StatttU»,  No.  6, 15. 

Parol  Demur. 

1.  Where  the  parol  ahall  demur  for  tbe  im- 
age of  one  parcener,  where  her  sister  is  of 
full  age,  164.  a. 
See  Jge,  No.  6. 

Parson  and  Patron. 

1.  The  legal  acceptation  of  the  word  (psn(fi)t 
and  why  so  called,  300.  a. 

2.  Who  said  to  be  a  parson  impermee.  M 
b. 

3.  To  what  intents  a  parson  or  vicar  esteeii- 
ed  in  law  to  have  a  fee  simple,  andtovhit 
but  for  life,  67.  a.  300.  b.  341.  a.      ,  . 

4.  What  actions  a  parson  may  maintaioinbis 
politick  capacity,  and  what  not,  341.1.  b. 
342.  a. 

5.  Where  one  church  may  have  two  panws, 
and  where  two  incumbents  shall  be  slid 
but  one  parson  in  a  church,  18  a. 

6.  Where  two  parsons  be  in  debate  fortitbei 
above  the  fourth  part,  one  man  being  pa- 
tron of  both  churches,  no  indkavit  iietb, 
243.  a. 

7.  Where  a  rent  granted  by  the  patron  and 
ordinary,  in  time  of  vacation,  shall  bind 
the  succeeding  parson,  .'viS.  b. 

8.  Where  an  annuity  granted  by  the  parson 
and  ordinary  shall  bind  the  successors, 
without  assent  of  the  patron,  and  where 
not,  343.  b.  344.  a. 

9.  Where  the  patron  and  incumbent  mj 
charge  a  donative  in  perpetuity,  SOL  b. 
344.  a. 

10.  The  fee  simple  of  the  parsonage  iniiNi- 
ance,  and  in  no  person  certain,  341.  a.  3i3. 
a. 

11.  Whereby  the  death  of  the  parson  tbe 
"freehold  shall  be  in  abeiance,  343.  b. 

See       No.  1,  3. 

Confirmation,  No.  24,  25,  26,27, 28, 
29. 

Ducontimtancef  No.  3,  6^  S3. 
Lecuet,  No.  4,  6, 18. 
Preientatim, 
Quare  Impedit. 


Park. 


See  Forest, 


Parliament 

1.  The  derivation  of  the  word,  110.  a. 

2.  The  court  of  parliament,  what  and  of  what 
members  it  consisteth»  109.  b. 


Partition  and  Parceners. 

1.  Parceners,  whence  so  called,  164.  b.  16  >> 
b. 

2.  The  description  and  dirision  of  parceoefî. 
163.  a. 

3.  Of  what  inheritances  coparcenary  rnayb^* 
and  of  what  not,  and  in  what  manner  ptf^ 
tion  ahall  be  made.  164.  b.  165.  a. 

4.Wb«« 
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4.  "Where  parceners  shall  be  deemed  in  law 
as  one  heir,  and  where  as.  several  heirs, 
163.  b.  164.  a.  196.  b. 

5.  To  what  purposes  parceners  are  said  to 
have  several  freeholds,  and  to  what  but 
one,  164.  a. 

6.  'Where  parceners  in  several  degrees  shall 
join  in  a  real  action,  and  where  not,  164. 

a.  169.  a.  b. 

7.  The  several  ways  of  making  partition,  and 
what  partition  shall  bind,  and  by  what  per- 
sons, and  what  not,  165.  b.  166.  a  and  b. 

167.  a.  b.  169.  a.  170.  a.  b.  171.  a.  b.  172.  b. 
173.  a.  b. 

8-  What  act  by  one  parcener  shall  be  deem- 
ed in  law  a  division  of  the  coparcenary,  and 
what  not,  167.  b.  174.  b. 

9.  The  several  judgments  in  a  partition,  and 
upon  wliich  a  writ  of  error  iieth,  167.  b. 

168.  a. 

10.  Where,  upon  partition  made,  the  eldest 
daughter  shall  have  election,  and  where 
not,  166.  a.  b.  167.  a.  168.  a.  b.  186.  b. 

11.  Where  such  partition  shaU  be  good  with- 
out deed  ;  secw  between  jointenants,  169.  a. 

12.  Where  a  rent,  &c.  granted  for  owelty  of 
partition,  shall  be  good  without  deed,  and 
where  not,  169  a.  b.  • 

13.  Where  a  rent  is  granted  generally  for  ow- 
elty of  partition,  out  of  what  land  it  shall 
be  intended  to  issue,  169.  b. 

14.  Where  a  rent  is  granted  to  two  coparce- 
ners for  owelty  of  partition,  or  where  re- 
served upon  a  feoffment  in  fee,  in  what  na- 
ture they  shall  be  said  seised  of  this  rent, 
169  b. 

15.  Where  a  rent  granted  by  the  husband 
for  owelty  of  partition  shall  bind  the  wife, 

169.  b. 

16.  Where  partition  made  between  the  issue 
in  uil,  and  her  sister  not  inheritable  to  the 
tail,  shall  bind  the  issue,  tecita  of  a  partition 
between  issue  and  a  stranger,  170.  b. 

17.  Where  a  partition  between  bastard  eifne 
and  muUcr  puisne  shall  bind  the  muUer  and 
her  heirs,  170.  b.  244.  b. 

18.  Where  a  partition  in  chancerf  shall  be 
avoided  by  an  infant  ;  êecw  where  a  writ  of 
partition  is  brought  and  judgment  had, 
171.  a. 

19.  Where  the  issue  of  one  parcener  upon 
the  not  discent  of  assets  shall  enter  into 
the  moiety  of  lands  in  tail  allotted  to  the 
other  parcener,  172.  b.  173.  a. 

30.  Where,  by  a  partition  against  common 
right,  the  parcener  shall  be  liable  to 
charges  made  since  the  discent,  173.  a. 

21.  Where,  by  the  eviction  of  part  of  the  land 
allotted  to  one  parcener,  the  whole  parti- 
tion shall  be  defeated,  and  where  not,  173. 

b.  174.  a. 

22.  Where,  the  privity  between  parceners  be- 
ing destroyed,  the  condition  and  warranty 
in  taw  shall  be  extinct,  174.  a. 

33.  What  shall  be  said  a  sufficient  conti- 
nuance of  the  privity  to  take  advantage  of 
such  warranty,  &c.  and  what  not,  174.  a.  b. 

24.  Where  the  feoffee  of  one  parcener  shall 


have  aid  of  the  other  parceBert  to  deraign 
a  warranty  paramount,  and  where  not,  174. 
a  b. 

25.  Where,  by  whom,  and  agûnst  whom,  a 
writ  of  partition  lay  at  the  common  law, 
and  where  and  by  whom  it  lieth  at  this 
day,  175  a*  b. 

26.  The  difference  between  a  partition  and 
exchange,  51.  a.  172.  b. 

27.  Parcener  by  the  custom  described,  175.  b. 

28.  The  manor  of  partition  in  hotchpot,  and 
where  such  partition  shall  be  made,  and 
where  not,  167.  a.  b.  177.  a.  b.  178,  a.  b. 
179.  a.  b. 

29.  Who  ought  to  be  first  agent  in  such  par- 
tition, and  to  whom  the  lands  shall  descend 
in  the  interim,  176. -b. 

30.  Where  after  such  partition  the  lands  gi- 
ven in  frankmarriage  shall  be  of  the  nature 
of  lands  descendable,  177.  b. 

31.  Where  in  such  partition  the  value  of  the 
lands,  &c.  shall  be  accounted  as  at  the  time 
of  the  partition,  and  not  as  at  the  time  of 
the  gifl,  179.  a. 

32.  Upon  whom  the  reversion  of  such  estate 
in  frankmarriage  shall  descend,  179.  a. 

33.  Where  a  partition  between  three  parce- 
ners, one  to  hold  in  severalty,  and  the 
other  in  parcenary,  shall  be  good,  and 
where  not,  180.  a. 

34.  Where  one  daughter  disseises  the  dis- 
continuee  of  her  father  to  the  use  of  her- 
self and  her  sister;  and  being  ousted  by 
the  discontinuee  recovers  in  an  assise,  by 
the  agreement  of  the  other  sister,  after  they 
shall  be  jointenants  and  not  parceners, 
374.  a. 

35.  Where  a  tenancy  by  homage  descends 
upon  divers  parceners,  the  eldest  alone, 
and  where  all,  shall  do  homage,  67.  a.  b. 

36.  In  what  cases  coparceners  shall  inherit 
per  sterpet,  and  in  what  per  capita^  164.  a.  b. 

37.  In  what  manner  indivisible  inheritances 
may  be  enjoyed  in  coparcenary,  165.  a. 

38.  Inheritances  of  honour  and  dignity  how 
descendable  in  coparcenary,  and  when  divi- 
sible, and  when  not,  165.  a. 

39.  Inheritances  how  to  descend  in  coparce- 
nary, in  case  a  man  dies  without  issue,  165. 
b. 

40.  Of  what  thines  and  in  what  cases  a  writ 
of  partition  will  lie,  167.  a. 

41.  The  privity  between  parceners  threefold, 
secuê  as  to  jointenants  and  tenants  in  com- 
mon, 169.  a. 

42.  Where  partition  by  parole  may  be  good, 
and  where  not,  169.  a. 

43.  Females  only  may  be  parceners  by  the 
common  law,  170.  a. 

44.  Where  partition  of  lands  in  fee  simple, 
&c.  between  two  parceners  shall  be  bind- 
ing, and  where  not,  and  where  the  heirs  of 
one  of  them  may  disagree  to  such  partition, 
170.  a.  b.  171.  a.  b. 

45.  What  acts  shall  confirm  the  partition,  al- 
though the  parts  be  unequal  in  value,  171, 
a.  b. 

46.  IQ 
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46.  In  vhtt  esses  new  ptftHion  naj  be 
ir.xie,  174.  b. 

47.  1  ni^t  of  patting  lands  into  hoicbpot 
<lc»rcnoAti^,  im.  a. 

8ce  .ire.  So.  6. 

J) amours.  No.  Z 
JE->/  "i'.Xo.  4,  31. 
Jotnr<num<«,  Ne.  1, 36,  27,  30. 
Juà;^ment,  No.  3. 

Demur. 
Jie'ras'  ;  Nr>.  39,  40,  55. 
MentM,  No.  2Z 
£ra/.  Gloa.  cap,  6.  No.  4. 

 52  H.  \  III.  cap,  32  No.  CO. 

Tenant*  in  Ctmmtn^  No.  9. 

Pascaam,  Pastara. 

1.  The  mesn'mi^  of  the  vords,  sod  tbe  difiè- 
renoe  between  them,  4.  b. 

Pateots. 

See  Granti. 

Prérogative,  Ko.  1 L 

Pay^ment. 

1.  Where  pa^rment  of  money  in  tbew  and  ap- 
pearance and  not  really,  shall  be  no  per- 
formance of  a  condition,  209.  b. 

2.  NVhere  tbe  mortgagee  dying  before  tbe 
day,  payment  shall  be  made  to  Sis  execu- 
tors, and  wh  re  to  his  1.  j'-s,  209.  b.  210.  a. 

3.  W»i  re  upon  condition  of  [«^yment  to  one, 
liU  heirs  and  assi,;tis,  p.a}i»:ent  to  his  ex- 
ecutors shall  be  a  good  performance,  and 
vhere  not,  210.  a. 

4.  Where  upon  nayment  of  money  at  several 
days  an  action  lieth  for  not  payment  at 
each  day,  and  where  not  before  the  lasjt  day 
be  past,  47.  b.  292.  b. 

5.  Money  given  before  thf.  day  of  payment  of 
rent  not  to  be  deducted  therefrom,  315.  a. 

Per  qux  Servitia. 

1.  Where  tenant  in  uil  shall  be  eompelled  to 
attorn  in  a  per  qux  tervitia,  316.  b. 

2.  Where,  in  a  per  qua  tervitia,  the  tenant 
shall  not  be  compelled  to  attorn  until  al- 
lowance of  his*  privileges,  320.  b. 

3.  Where,  upon  grant  of  leigniory  for  life,  the 
remainder  in  tee,  be  in  the  remainder  after 
the  death  of  the  tenant  for  life»  shall  have 
a  per  quit  eervita,  252.  a. 

See  Attornment,  No.  43,  51. 
Quid  Juris  Clamat,  No.  2, 4. 

Petit  Serjcanty, 
See  Serjeanty,  No.  11,  12. 

Pew. 
5.  What  it  i8,50.b. 


Piracy. 
Se*»  Jftc.  '      No.  12. 

Pleading  and  Pleas. 

1  Plaatun^  vndr^  1 T-  a-  303.  a. 

2.  The  contmendation  of  good  pleadinr,  and 
the  means  to  attain  it,  17.  a.  168w  a  303.  a 

3.  Pleading  a  good  argument  in  lav,  115.  b. 

4.  Rules  concerning  the  matter  and  order  of 
good  pleading,  303.  a. 

5.  The  several  parts  of  pleading,  snd  by 
what  name  distinguished,  303.  b. 

6.  Uliere  plea  of  e«ery  man  shaD  be  cos- 
stnied  most  strongly  against  himself,  jû3. 
b. 

7.  Things  dene  beyond  sea,  bow  to  be  plead- 
ed, 261.  f*L^um. 

8w  When  iieccssar}'  circumstances  inpliedbT 
l*w  need  not  be  expressed,  303-  b. 

9.  Where  a  defectiv  e  plea  shall  be  made  good 
by  the  plea  of  the  adverse  party,  and  vliere 
not,  303.  b. 

10.  Where  surplusage  shall  ntiatespleSjind 
where  not,  ibid, 

11.  What  pleaa  ought  to  be  averred,  ind 
what  not,  303.  a.  b. 

12.  Plea  by  argument  or  rehearsal  not  good, 
ibid. 

13.  Hliat  certainty  is  r^^quired  in  counts,  bsn, 
replication,  estoppels,  &c.  303.  a. 

14.  Where  an  inducement  to  the  matter  gr- 
nerally  alledged  m  the  pica  shall  be  siâî- 
cient  ;  *ecw#  of  the  matter  itself,  303.  a. 

15.  Where  a  general  altrgation  of  proceed- 
ing's in  ecclesiastical  courts,  or  a  matter  of 
record  in  pleading,  shall  be  sufficient,  and 
where  not,  ibid. 

16.  What  estates  in  pleading  may  generally 
be  alledged,  and  where  the  comnienceioent 
of  particular  estates  must  be  shewed,  and 
the  life  of  tlie  tenant  averred,  and  where 
not,  303.  b. 

17.  Where  and  in  what  kind  of  pleading  the 
donee  or  lessee  ought  to  allcdge  seisin  in 
his  donor  or  lessor,  and  where  ain  dimiiit, 
or  cum  (ledit,  &c.  303.  a 

18.  Where  the  party  mav  plead  performance 
of  all  covenants  generally,  and  *Iiere  they 
ought  to.be  specially  pleaded,  303.  b. 

19.  Where  the  conclusion  of  a  plea  (ct  essint 
et  sic)  shall  be  a  waiver  of  a  special  matter, 
and  where  not,  ibitL 

20.  Where  a  thin^ts  done  by  force  of  a  war- 
ranty or  authority,  it  ought  to  be  pleaded, 
283.  a.  303.  b. 

21.  Where  a  special  cause  of  justification  or 
excuse  may  be  given  in  evidence,  and 
where  it  ought  to  be  pleaded,  282.  b.  283. 
a.^er  tot.pa^. 

22.  Where  the  tenant  by  hts  false  plea  shall 
lose  a  benefit  or  advantage  gi^-enhimby 
the  law,  3Ô.  a.  366.  a. 

23.  How  a  feoffment  in  fee  and  a  lesiefor 
years  ought  to  be  pleaded^  200.  b. 

24.  Vkere 
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54.  WhcTÇ,  in  pleading  an  estate  of  freehold, 
the  party  ihall  not  plead  an  entry  ;  Becru  of 
an  estate  for  years,  300.  b. 

25.  "Where  in  pleading  the  party  shall  be  said 
^eiêitut  in  dominies  vel  de  feodo,  and  of  what 
things  ut  defeodo  etjure^  17.  a.  b. 

2^  The  necessity  of  making  a  defence  in  eve- 
ry plea,  127.  b. 

27-  The  form  of  a  defence  in  a  personal«c- 
tion,  127.  b. 

28.  The  effecc  and  consequence  of  such  de- 
fence, 127.  b. 

29.  Where  at  this  day,  after  demurrer,  judg- 
ment shall  be  given  according  to  the  mat- 
ter in  law,  without  respect  to  the  imper- 
fection of  the  pleading,  304.  b. 

SO.  The  course  and  estimation  of  pleading, 
in  the  time  of  £.  1.  £.  2.  E.  3.  H.  6.  &c.  334. 
a.  b. 

«  31.  Where  a  condition  may  b&  pleaded  with- 
out shewing  forth  the  deed,  226.  a.  227.  b. 
228.  b. 

32.  A  lease  for  life  may  be  pleaded  in  bar  of 
an  assise  ;  eectu  of  a  lease  for  years,  &c. 
228.  b.  229.  a. 

33.  Where  the  words  modo  et  forma,  &c.  shall 
be  considered  matter  of  substa!».ce,  and 
vhere  matter  of  form,  281.  b. 

34w  Ancient  forms  of  pleading  to  be  observed, 
303.  a. 

35.  How  special  and  substantial  matter,  al- 
ledged  by  either  party,  ought  to  be  answer- 
ed, 303.  b. 

36.  Pleas  which  amount  to  thé  general  issue 
not  to  be  allowed,  but  the  general  issue 
to  be  entered,  303.  b. 

37.  Pleas  how  to  conclude,  ibid. 

38.  Duplicity  in  pleading  not  allowable,  and 
of  what  plea8.it  is  predicable,  304.  a. 

39.  l>eparture  in  pleading,  what,  3U3.  b. 
3ee  Condition. 

Deedt,  No.  15,  16, 17, 18,  19. 

Demurrer. 

Departure. 

Double  Plea. 

Intue 

Helea^et,  No.  21,  22, 25, 61,  62,  63, 64^ 

67,  68,  69, 70,  71,  72. 
Stat.7.  J.  I. cap.  5.  No.  2. 

 36.  E.  3.  cap.  15.  No.  6. 

Tender  and  Réfutai,  No  2,  3. 
yilLeniage,  No.  20,  22,  23,  31. 

Plcnarty. 

1.  Where  and  against  what  persons  plenarty 
shall  be  by  institution,  and  against  whom 
not  until  induction^  119.  b.  344.  a. 

2.  Wliere  and  against  whom  plenarty  was  a 
good  plea  in  a  guare  impedit,  or  darrien  pre- 
eentment  at  the  common  law,  and  where 
not,  133.  a.  134.  a.  344.  b. 

3.  Where  trial  for  plcnarty  shall  be  by  the 
common  law,  and  where  by  certificate  of 
the  bishop,  344.  a. 

See  Advorteton, 
Partmi. 

Quare  Impedit. 


Plough-land. 
1.  Wliat  it  is,  69.  a.  86.b. 

Porcania. 
1.  The  signification  of  the  word,  5.  b. 

Possessio  Fratrig. 
1.  What,  14.  b.  15.  b. 

Possession. 

1.  The  continuance  of  possession  a  violent 
presumption  of  title,  6.  b. 

2.  Where  a  long  possession  anciently  took 
away  a  right  of  entry,  237.  b.  , 

3.  Where  a  possession  of  a  part  of  the  land 
demised  shall  be  a  possession  of  the  whole, 
and  wliere  not,  48.  b. 

4.  Wherè  the  possession  of  a  lessee  for  years 
shall  be  the  possession  of  him  in  the  rever- 
sion, 15.  a.  243.  a. 

5.  Of  what  things  a  man  cannot  be  put  out  of 
possession,  and  of  what  only  at  his  own 
election,  306.  b.  307.  a. 

6.  Where  divers  persons  being  upon  the  land, 
the  latv  shall  adjudge  the  possession  to  him 
that  right  hath,  and  where  not,  368.  a. 

7.  Where  the  seisure  of  the  king  witliout 
cause  shall  be  adjudged  the  possession  of 
him  for  wborse  cause  he  seised,  245.  b. 

8.  What  shall  be  a  sufficient  possession  to 
make  the  sister  or  uncle,  &c.  to  inherit, 
and  what  not,  11.  b.  14.  b.  15.  a.  281.  a. 

9.  Of  what  things  and  estate  a  poisestio  fra- 
tris  may  be,  and  of  what  not,  14.  b.  15  b. 

;10.  Where  there^shall  be  a  poswessio  fratvis 
without  entry,  "et  è  converso,  15.  a. 
bee  Curtesy,  No.  4,  6,  7, 12. 
Guardian,  No.  3. 
Presentation,  No.  6,  8,  9. 
Quare  Impedit,  No.  6,  7,  8,  9. 
Mighty  No.  7,  10, 11,  13. 

Possibility. 

1.  A  gift  to  a  man  and  woman  not  married, 
or  where  one  or  both  of  them  are  married 
elsewhere,  and  to  the  heirs  of  their  bodies, 
a  ^od  tail  for  the-possibility,  20.  b.  25.  b. 

2.  Possibility  upon  a  fpossibility  rejected  in 
law,  25.  b.  184.  a. 

See  Grants,  No.  8. 

Pound. 

1.  The  writ  of  parcofracto,  whence  so  called, 
and  where  it  lieth,  47.  b. 

2.  Where  the  defendant  may  justify  in  that 
writ,  and  where  not,  ibid. 

See  Distress,  No.  3, 4. 

Prscipe 
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Pf€eifte. 

1.  r\àt  terml  wriu  fdftrmpe^  lOL  b.  1J9. 
h. 

2L  Wï  at  vords  arc  proper,  vliat  aot,  aad 
ho  V  to  be  ranged  in  prmpe,  40.  a. 

Pncmviiire* 

1.  \\\  ence  rach  writ  «o  called,  129.  b. 

2.  Hie  j<Hj^iDcnt  in  a ^^rvMnirr,  lJ9.b. 

3.  T}  c  nature  and  qoalhj  of  the  oflence, 

1  y).  a. 

4^  What  lands,  &c.  forfeitahle  by  attnnder  io 
prrmumre,  asMi  «hat  not,  130.  a.  391.  a. 

5.  ^^  licrc  tuch  attainder  shall  be  a  good  plea 
in  disabil'ty  of  the  person  to  bring  an  ac- 
tion, 129.  b. 

See  Attainder^  So.  13. 

Prerogatire. 

L  The  etymology  and  signification  of  the 
word  (prerr»{^Uvc),  and  by  what  names 
anciently  called,  \fO.  b. 

2.  Where  the  grant  of  a  reversion  to  or  by 
the  king  sliall  be  good  without  attornment, 
109.  b.  314.  b. 

3.  Where  the  title  of  the  king  and  a  common 
person  concur,  the  king's  title  shall  be  pre- 
ferred, 30.  b. 

4.  Where  a  man  being  indebted  to  the  king* 
and  to  a  common  person,  the  common  per- 
son shall  be  satisfied  before  the  king,  and 
where  not,  131.  b. 

5.  Where  the  king,  after  seisure  of  the  tempo- 
ralities, shall  present  to  a  church  which 
voided  in  the  life  of  the  bishop,  90.  a. 

6.  Where  the  king  gave  land  with  his  cousin 
in  frankmarriage,  by  the  death  of  the  feme 
without  issue  the  estate  of  the  husband' 
shall  determine  :  secw  of  a  gift  by  a  com- 
mon person,  21.  b. 

7.  Where  a  quart  impeSt  lay  by  the  king  at 
the  common  law  upon  an  usurpation,  but 
not  by  a  common  periwn,  344.  b. 

8.  Plenarty  in  a  quare  impedit  no  plea  against 
the  king,  133.  a.  344.  b. 

9.  Where  the  king  may  revoke  his  presenta- 
tion after  institution,  and  before  induction, 
344.  b. 

10.  In  what  cases  tlie  king's  grant  upon  a 
non  obttante  shall  dispense  with  the  penal- 
ty of  a  statute,  and  in  what  not,  and  where 
it  shall  be  good  without  a  non  obttante,  99. 
a.  120.  a.  2^.  a. 

11.  What  shall  be  said  a  good  plea  against 
the  If'tters  patent  of  the  king,  and  what 
not,  260.  a. 

12.  ny  what  act  an  estate  settled  in  tlie  king 
sliall  b«  divested  witliout  petition,  or  mon- 
tirant  de  dirait,  and  by  .what  not,  354.  b. 

13.  Where  an  aidvowson  shall  pass  from  the 
king  within  the  words  C cum pertinentiit  J 
without  express  mention,  and  where  not, 
77.  a. 

14.  Wliere  an  act  of  parliament  shall  bind 


thekmf  wklrnvt         ump  i,  — A  wfcoe 

B0l.4Xh.9«.bL9».a.l»a. 
15.  Where  aa  act  dme  bvtheki^gdsri^  his 

MMagcskattb;ndlûm;4J  a. 
16l  Where  a  gift  of  ibe  kii^  wilhamt  the 

words  Chearaor  ■■ccimuri)  tfcaH  p—  a  fae 

■impie,  9.  hi 
17.  I'poasBchpvchaael^  the  kim^.B  what 

«fwâly  he        be  amdsemed,  IfiL  a.  190. 

a. 

UL  Where  the  pcm  of  the  kin^  abaB  akcr 

the  monre  of  a  diaoeat,  LSl  hi 
19.  Where  the  gvMt  afthe  ki^  «tecÂ  he 

was  dcceited  shall  he  void,  27.  a. 
sa  Xo  lachea  impaled  to  the  kia^  41.  hL  57. 

h.  9a  h.  1 18.  a.  119.  a.  394.  h.  344.  b. 
31.  Where,  vpoa  a  gift  to  the  kiai^  aad  the 

heirs  of  hU  body,  hefime  taL  W.  3.  sb 

alienatioa  by  him  before  iaaoe  waanahar 

oftheirvcrskm,19.b. 
2Z  What  righu  shall  he  aaied  ID  the  long  af^ 

ter  judgment  against  him,  iipon  trsveraeof 

office  foond,  he  77.  b. 
23.  What  iahtritaaces  the  kmpahan  have  by 

Tiitoe  of  his  ptcrogative,  77.  b.  7&  a. 
8ee£i^.Ko.  25.  38. 
Oramt*^  No.  33. 
Queen. 

Memitter,  Kol  33. 
hartbMp^No.  7. 
ITarraa^,  No.  10,  35.  . 

Prescription. 

L  The  definition  of  a  prescription.  113.  a. 
Z  How  it  diifereth  from  a  custom,  113  b. 

3.  The  incidents  inseparable  to  a  pi^^scrip- 
tion,  1 13-  b. 

4.  To  what  things  a  man  may  take  title  by 
prescription  without  charter,  and  to  what 
not,  114  a.  b.  144  a. 

5.  Where  atitle  to  lands  by  prcacriptkm shall 
be  good,  195.  a. 

6.  By  what  means  a  title  by  prescription  or 
custom  may  be  lost  by  interruptioii,  and 
by  what  not,  114  b. 

7.  Where  a  prescription  or  custom  may  be 
alledged  against  an  act  of  parliament,  and 
where  not.  111.  b.  115.  a.  b^ 

8.  How  a  man  ought  to  prescribe  in  things 
which  lie  in  grant,  and  how  in  things  which 
lie  in  livery,  121.  a. 

9.  What  shall  be  a  sufficient  continuance  to 
make  a  title  of  prescription,  and  what  not, 
113.  b.  114  a. 

la  Prescription  for  common,  exclusive  of  tbe 

lord,  is  void,  122.  a. 
11.  ~  ■       foreolam  veoinram  icrrir,  exclu- 
sive of  the  lord,  is  good,  ibid. 
See  Cuetmuo^  No.  3,  8. 
Que  Estate. 


Presentation. 
1.  The  description  and  derivation  of  the  word, 
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2.  How  many  several  ways  a  ehurch  presen- 

tative  may  become  void^  ibid, 
S.  IVbere  a  presentatioo  by  parol  ahall  be 

suiRcienty  13(X>  a. 

4.  Where  one  jointenant  or  tenant  in  common 
presents,  or  both  present  sererally.  the  or- 
dinary may  admit  or  refuse  such  presentee 
at  his  pleasure,  186  b. 

5.  Where  two  parceners  present  one  clerk, 
and  the  other  two  another,  the  ordinary 
maj  refuse  both,  ihid. 

6.  Where  the  presentation  of  one  parcener  in 
the  turn  of  anotlier  after  partition  shall  not 
be  put  out  of  possession,  343.  a. 

7.  Where  the  several  presentations  of  parce- 
ners shall  not  make  the  church  litigious, 
ihid. 

8.  Presentation  in  time  of  war,,  and  admission 
and  institution  in  time  of  peace,  shall  not 
pat  the  patron  out  of  possession,  249.  b. 

9.  Where  a  presentation  to  a  church  in  time 
of  vacation  of  an  abathy  shall  not  put  the 
successor  out  of  possession,  263.  b. 

10.  Where  by  presentation  to  a  church  dona- 
tive, and  admission  and  institution,  the 
church  IS  forever  become  presentative,  and 
where  not,  344.  a. 

11.  How  donatives  first  began,  and  how  they 
may  be  created  at  this  day,  344.  a. 

13.  Where  the  husband  shall  present  to  a 
church  which  voided  in  the  life  of  his  wife, 
120.  a. 

13.  Where  upon  discent  of  an  advowson  to 
divers  parcetiers,  the  eldest  and  her  as- 
signee shall  have  the  first  presentment, 
1&  b.  18&  b. 

See  Baron  and  Femef  No.  2^  3. 
JPrerùgative,  No.  9. 

Presumption. 

1.  Qtdd,  et  quotupUx,  6.  b. 

2.  Where  the  presumption  shall  stand  till  the 
contrary  is  proved,  67.  b.  373.  a.  b. 

3-  No  proof  to  be  admitted  against  a  pre- 
sumpdon  in  law,  373.  a.  b. 

Primer  Seisin. 

1.  Where  it  shall  be  due  to  the  king  upon  the 
death  of  his  tenant,  and  where  not,  77.  a. 

2.  What  valué  shall  be  paid  to  the  king  upon 
livery  or  primer  mnn,  77.  a. 

3.  At  what  age  the  kui^  shall  have  primer 
teitin  of  the  heir  of  his  tenant  in  socage, 
9L  b. 

See  lv9ery  mtofthe  hand*  of  the  king. 
Privies  and  Privity. 

1.  The  several  sorts  of  privies,  271.  a. 

2.  What  privity  between  jointenants,  what 
between  tenants  in  common,  and  what  be- 
tween parceners,  169.  a.  200*  b, 

3.  Where  a  privity  once  discontinued  shall 
forever  be  extinct,  103.  a.  b. 

See  Attornment^  No.  27»  28,  29,  30,  32, 
33,38. 


See  Homage  Auncettrel,  No.  13. 
Parceners^  No.  22,  23. 
Beleate»,  • 

Prochein  Cousin. 

1.  What,  10.  a.  b. 

Profession. 

1.  When  a  man  shall  be  said  to  be  professed 
in  religion,  132.  a.  136.  a. 

2.  At  what  age  a  man  may  be  professed  in 
religion,  137.  ft. 

3.  To  what  purposes  a  profession  hath  the 
effects  of  a  natural  death,  and  to  what  not, 
132.  a.  b. 

4.  Where  and  what  profession  in  religion 
•hall  disable  the  party  to  bring  an  action, 
and  where  and  what  not,  132.  b.  133.  b. 

5.  Where  the  husband  and  wife  may  be  pro- 
fessed in  religion  without  either*s  consent, 
and  where  not,  ibid. 

6.  Where  a  monk,  who  is  made  abbot  of  an 
abbey,  may  sue  his  own  executors,  133.  b. 

Property. 

1.  The  several  kinds  of  property,  145.  b. 

2.  Where,  in  a  replevin,  the  claim  of  proper- 
ty by  the  defendant  shall  hinder  the  delive- 
ry of  the  goods  by  the  sheriff,  i&id, 

3.  Such  claim  of  property  by  the  bailiff  or 
servant  of  the  defendant  not  available,  ihid: 

See  MaiUjr. 

Beplevin^  No.  4,  8,  10. 

Proprietate  Probando. 

1.  When  this  writ  is  to  be  sued,  145. 

Protections. 

1.  The  several  sorts  of  protections,  130.  a. 

2.  Protections  cum  claunUâ  volumtu,  Why  so 
called,  and  the  several  kinds  of  them,  ibid. 

3.  Protections  quia  profectunu,  and  quia  mo- 
ratunts,  what,  and  why  so  called,  ibid, 

4.  For  what  causes  such  protections  are  grant- 
able,  and  for  what  not,  130.  a. 

5.  For  what  persons  such  protections  are  al- 
lowable, and  for  what  not,  130-  a.  b. 

6.  In  what  action  or  plea  a  protection  cast  for 
one  defendant  shall  put  the  plea  without 
day  for  all,  and  in  what  not,  130.  b. 

7.  Where  and  what  protection  may  be  pur- 
chased, pendente  placito,  and  where  and 
what  not,  130.  b. 

8.  At  what  time  a  protection  may  be  cast,  and 
at  what  not,  ibid. 

9.  Where  a  protection  cast  at  the  nisi  print, 
and  repealed  before  the  day  in  bank,  shall 
notwithstanding  save  the  default  of  the 
party,  and  where  not,  ibid. 

10.  For  what  continuance  of  time  such  pro- 
tections ought  to  be,  130.  b.  254.  b. 

11.  To 
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11.  To  what  pUces  tuch  protectiont  ought  to 
be  directed;  and  to  wliat  not»  130.  b. 

12.  In  what  actions  protections  are  allowable, 
and  m  what  not,  131.  a. 

13.  Under  what  seal,  and  to  whom,  they  are 
directed,  131.  a. 

14.  What  persons  ought  to  allow  or  disallow 
of  the  m,  131.  a. 

15.  by  whom  they  may  be  cast,  and  in  what 
roiinner,  iàij, 

16.  By  what  means  tliey  may  be  avoided,  and 
by  wl.at  uu^,  131.  a.  b. 

ir.  Where,  upon  a  r(>peal  of  the  protection,  a 
resummons  or  re-attachment  may  be  had 
within  the  year,  131.  b. 

18.  Protection  quia  iruielntatiu  nobis  existit, 
what,  and  where  it  lieth,  131.  b. 

19.  Protection  cum  clamnfa  nolumiUf  why  so 
called,  and  where  it  lieth,  130.  a.  131.  b. 

20.  Where  a  protection  shall  be  allowed 
against  the  queen  ;  secut  against  the  king, 
131.  a.  133.  b. 

See  Quant  Impedit,  No.  21. 

Siat.  25.  Ë.  IIL  cap.  19.  No.  2. 

Protesution. 

1.  The  description  of  a  protestation,  124.  b. 

2.  Where  a  protesution  shall  avail  the  party, 
albeit  the  issue  be  found  against  him,  and 
where  not,  124.  b.  125.  a.  126.  a. 

3.  Where  the  tenant  shall  not  be  compelled 
to  attorn,  witliout  entry  of  his  protestation 
and  allowance  of  his  privileges,  320.  b. 

4.  Where  the  lord  may  save  the  right  to  his 
villein,  without  pleading  by  protesution, 
127.  b. 

See  Per  quae  Servitia. 
Pleading. 

Quid  Juris  Clamat. 
Pudzeld. 

1.  The  signification  of  the  word,  233.  a. 
Purchase. 

1.  The  description  and  derivation  of  pur- 
chase, 3.  b.  18.  a.  b. 

2.  What  persons  are  of  capacity  to  purchase, 
and  what  not,  and  who  to  their  own  use, 
and  who  only  to  the  use  of  others,  2.  a.  b. 
3.  a.  and  b. 

3.  What  shall  be  said  a  good  name  of  pur- 
chase, and  «bat  not,  3.  a.  22.  b.  24.  b.  27. 
a.  163.  b. 

4.  The  several  conveyances  of  purchase,  10. 
a. 

See  Huron  and  Feme,  No.  8,9,  13,  14. 
Il^tate*. 

Fee  Simple,  No.  4. 
Freehold,  No.  8. 
Infant,  No.  1. 

Purpresture. 

1.  The  etymology  and  signification  of  the 
word,  277.  b. 
See  Abatement^  No.  3. 


Quart  Impedit 

I.  What  remedy  agamst  an  usurpation  and 
plenarty  at  thé  common  law,  and  wiiat  at 
this  day,  344.  a.  b. 

3.  Where,  and  why,  at  the  common  law,  a 
quare  impedit  lay  of  a  church  in  Walet  in 
the  county  next  adjoining,  134.  b 

3.  Damages' at  the  common.  Uw  not  recover- 
able in  a  quare  impedit,  17.  b  ^44i.  b. 

4.  Where  a  quare  impedit  lay  at  the  rummoo 
law  by  a  common  person,  and  where  not, 
344.  b. 

5.  Where  and  by  what  means  a  common  per- 
son  may  remove  an  incumbent  at  the  com- 
mon Uw  by  quare  impedit,  and  where  and 
by  what  not,  ibid, 

6.  Where  an  usurpation  by  collation  shaH 
not  put  the  patron  out  of  possession  ;  eeau 
of  him  that  hath  a  right  of  collation,  ibid. 

7.  AVhere  the  patron,  by  presenting  as  procu- 
rator for  another,  shall  put  himself  out  of 
possession,  6%  a. 

8.  Where  an  usurpation  afler  judgment,  and 
before  execution,  shall  put  the  recoveror 
out  of  possession,  238.  a. 

9.  Where,  upon  a  grant  of  the  three  next 
avoidances,  the  usurpation  of  the  grantor 
at  the  first  avoidance,  shall  not  put  his 
grantee  out  of  possession  as  to  the  other 
two,  249.  a. 

10.  Where  a  presentation  by  one  jointcnant 
shall  serve  for  a  title  in  a  guare  impetSt 
brought  b^  the  survivor,  186.  b. 

II.  Where,  in  a  quare  impedit  by  two  tenanU 
in  common,  ,the  death  of  one  shall  not 
abate  the  writ,  198.  a. 

12.  Where  a  quart  impetStXieth  of  a  church  do- 
native, and  tlie  writ  shall  say  quod permiitat 
ipium  prétMentare,  he.  344.  a. 

13.  Where,  in  a  quare  impedit  brought  within 
the  six  months,  the  incumbent  ought  to  be 
named,  or  otherwise  he  shall  not  be  remov- 
ed. 344.  b. 

14.  Where  the  clerk  of  the  riphtiUl  patn» 
being  instituted,  pindente  lite  m  a  quare  tis- 
pedit  between  the  bishop  and  a  stranger,  he 
shall  not  be  removed;  aecut  of  an  usurpa- 
tion, 344  b. 

15.  Where,  the  bishop  being  named  in  a  quare 
impedit,  shall  not  present  by  lapse  pendente 
Ute,  ibid, 

16.  Where  in  such  case  time  (fevolving  to  the 
metropoliUn,  or  the  Ling,  they  shall  col- 
late, albeit  they  be  not  named  in  the  quare 
impedit,  ibid. 

17.  Where  the  ehurch  of  the  unfe  becomes 
void  during  coverture,  the  husband  shall 
maintain  a  quare  impedit  in  his  own  name, 
351.  a. 

18.  Where  the  patron  being  outlawed,  a 
stranger  usurps,  and  six  montlis  pass,  tbe 
recovery  of  the  king  in  a  quare  impedit  sh»)i 
be  a  continuance  of  the  advowson  to  the 
patron,  363.  b. 

19.  Conusance  not  granUble  in  a  quare  i»- 
pedù,  134.  b. 

20.  A  release  of  all  actions  real  or  personal  & 
good  bar  in  a  quart  impedit,  285.  a.  b. 

21.  A 
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SI.  A  protection  not  gmtable  tn  a  qttare  im- 
pedit,  131.  a. 
See  Mvo-:v9ofl. 

J^oiuitit,  Ne  3. 

Ptenarty. 

JPrettnttation. 

lieleofe».  No  1^  29. 

Stat.  Vf,  11.  cap.  5.  No.  5. 

Quarenteoa. 

J .  The  meaning]  of  the  word,  5.  b. 

2.  Where  the  wife  shall,  and  where  she  ahall 
not  have  it,  32.  b.  34.  b. 

Queen. 

1.  An  exempt  person  from  the  king,  and 
where  she  ma^  grant  and  purchase,  sue 
and  be  sued,  .without  him,  3.  a.  133.  a. 

3.  Her  several  prerogatives  agreeing  with 
those  of  the  king,  133.  a.  b.  127.  a. 

3.  Where  she  partaketh  of  the  condition  of 
common  persons,  131.  a.  133.  b. 

4.  Where  the  queen,  albeit  she  be  an  alien, 
or  Jew,  ahall  be  endowed,  3 1.  b. 

Que  Estate. 

1.  Tn  what  things  a  prescription  by  a  que 
estate  shall  be  good,  and  in  what  not, 
131.  a. 

%  Where  a  man  may  plead  a  que  ettate  of  a 
thing  that  lieth  in  grant,  and  where  not, 
121.  a. 

5.  By  whom,  aivd  of  what  estate,  such  plea 
shall  be  good,  and  by  whom,  and  of  what 
not,  121.  a. 

4.  In  what  person  a  que  estate  ought  to  be  al- 
ledged,  and  in  what  not,  121.  b. 

Quid  guris  Clamât 

1.  Where  tlie  particular  tenant  shall  be  com- 
pelled to  attorn  in  a  quid  jurUrciamat,  upon 
gnxit  of  the  reveruon,  and  where  not, 
318.  a. 

2.  Where  the  leasee  shall  not  be  compelled  to 
attorn  in  a  quid  jtirU,  8cc.  until  allo«rance 
of  his  privileges,  320.  b. 

3  Where,  in  a  quid  Juris  elamat  by  baron  & 
feme,  the  privileges  of  the  lessee  shall  be 
entered  of  record  notwithstanding  the  co- 
verture; êecuê  in  case  of  an  infant,  320.  b. 

4.  Tenant  in  tail  not  compellable  to  attorn  in 
a  quid  juris  clamati  secus  in  a  per  qua  ser- 
vitiOj  or  quern  redditum  reddit,  316.  b. 

5.  Where  one  parcener  grants  her  estate  in  a 
reversion  by  fine,  the  conusee  shall  have 
a  quid  juris  clamat  for  a  moiety,  310.  b. 

é.  Where  the  reversion  of  a  rent  charge  up- 
on a  g^t  for  life  is  granted  over,  a  quid 
juris  clamait  Ueth  against  the  grantee  for 
life,  and  not  against  the  tertenant,  311.  b. 

7.  Where  the  nonsuit  of  one  plaintiff  in  a 


quid  juris  elamat  shall  be  the  nonsuit  of 
both,'  139.  a. 

bee  JUtomment,  No.  43,  50,  51. 
Infant t  No.  14. 
Per  qux  servitla,  No.  1,  2. 

Quod  Ei  Deforceat. 

1.  Where  and  against  whom  such  writ  Hetl^, 
331.  b.  354.  b. 

2.  The  fonn  of  the  writ,  355.  a. 

3.  Where,  upon  a  recovery  by  default  in  an 
action  of  waste,  a  quod  ei  deforceat  lieth, 
355.  a.  and  b. 

4.  Where  it  lieth  upon  a  recovery  by  default 
in  assise,  355.  b. 

5.  Where,  notwithstanding  he  in  the  reveN 
sion  is  received  upon  the  default  of  tenant 
for  life,  and  a  verdict  found  against  Mm, 
a  quod  ei  deforceat  liedi  by  the  tenant, 

355.  b. 

6.  Where  it  lieth  upon  a  recovery  against 
baron  and  feme,  albeit  the  stat.  W.  2.  saith 
against  tenant  in  dower,  or  for  life,  356.  a. 

7.  Where  it  lieth  not  by  the  wife  upon  such 
recovery,  after  the  death  of  the  husband* 

356.  a. 

See  Stat.  W.  II.  cap.  4.  No.  4. 
Radmans  and  Radchemisteres. 
1.  Who  they  are,  5.  b.  86.  a. 

Ransom. 

1.  Wbat,  and  whence  derived,  127.  a. 
See  FineSt  No.  3. 

Rape. 

1.  The  signification  of  the  word,  123.  b. 

2.  Wliat  offence  accounted  in  ancient  time* 
and  how  punished,  and  what  at  this  day* 

iifid, 

Rationabili  Parte  Bonorum. 

1.  Where  and  by  whom  such  writ  lieth*  and 
where  and  by  whom  not,  176.  b. 

Ravi&hment  of  Ward. 

1.  Where  and  by  whom  it  lieth,  98.  b.  80.  a. 

89.  b. 

2.  Where  it  lieth  against  the  sovereign  of  a 
house  of  religion,  for  admitting  toe  heilr 
to  be  tlit  re  professed,  137.  a. 

See  Marriage,  No.  10,  11,  12. 
Stat.  W.  U.  rap.  35.  No.  15. 
Wardship,  No.  12. 

Re-attadunent. 
See  Bewm  notu. 
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Rebutter. 

1.  The  tigfitficatjon  and  derivatîoo  of  the 
vord,  303.  b.  36S.  x. 

2.  Where  an  aavipiec  shall  rebut  by  reason 
of  a  warranty  in  law,  and  where  not,  384.  b. 

3.  Where  a  disaeijor,  &c.  or  other  tenant  not 
privy  in  estjOe,  or  to  the  deed,  ahail  rebut» 
and  where  not,  389.  a. 

8cc  Voucher. 

Warranty^  No.  57,  59,  61,  62.. 

Recluse. 

1.  The  signification  and  derivation  of  the 
word,  2i8.  b. 

2.  Where  the  entry  of  a  person  recluse  shall 
be  lotud  bv  a  discent  without  claim,  ibid. 

3.  Where  such  person  shall  appear  by  attor- 
ney, where  others  must  in  proper  person, 
258.  b. 

ice  Entry.  Ho.  16,  39. 

Recognizances. 
8ee  Stame-^MereharU  and  StapU. 
Record. 

1.  Record,  what,  and  whence  derived,  117. 
b.  26a  a. 

2.  How  triable,  117.  b.  260.  a. 

3.  When  a  record  is  alterable,  and  when  not, 
260.  a. 

4.  Nul  tUl  record,  no  plea  against  the  king's 
letters  patent,  ibid. 

5.  Outlawry  no  prejudice  until  it  be  of  record, 
128.  b.  28a  b. 

See  Court,  No.  4,  9, 10,  11. 
Outlawrjf,  No.  6. 

Recovery. 

1.  The  etymology  and  signification  of  the 
word,  154.  a. 

2.  What  remedy,  at  the  common  law,  he  in 
tlie  reversion  or  remainder  had,  upon  a 
feigned  recovery  suffered  by  tenant  for 
life,  and  what  at  this  day,  356.  a.  362.  a. 

3.  Where,  upon  a  recovery  against  tenant  in 
tail,  execution  may  be  sued  against  his 
issue,  and  where  not,  361.  b. 

4.  Where  a  recovery  by  default  against  one 
out  of  the  realm  in  the  king*s  service  shall 
not  be  avoided  by  error,  260,  b. 

5.  \Vhere  the  recoverur  shidl  have  waste,  or 
distrain  for  a  rent,  for  which  the  recoverce 
could  not,  and  where  not,  104.  b. 

See  Error,  No.  3,  4»  6. 
Execuioro, 

FaUifying  of  Recweriet. 
ForfeUvre,  No.  2,  7. 
Heir,  No.  6. 
lienUtter,  No,  10,  23. 
atat.  W.  2,  cap.  3.  No.  3. 

 14.  Kl  cup.  b  So.  4, 

 21  U.  Vm.  ca^.  15.  No.  3. 


Recovery  in  Value. 

1.  Where  lands,  by  purchase,  shall  be  liAble 
to  execution  in  value  in  case  of  a  wammy 
by  discent,  and  where  not,  102.  a. 

2.  Where  the  huids  which  the  voucheebad 
at  the  time  of  the  voucher,  or  warramia 
chartm  brought,  shall  be  liable  to  execu- 
tion in  value,  notwithstanding  alienatioo 
before  judgment,  ibid. 

3.  Where  a  recovery  betng  had  against  tc* 
nant  in  tail,  and  his  wile  who  had  nothing:, 
upon  a  recovery  over  the  recompeace  shaU 
enure  to  the  husband  only,  376.  b. 

See  Execution,  No.  6. 
Voucher,  No.  4^  7. 
fVarranty,  No.  32, 55,  56,  75. 

Redi&seino. 

1.  Where  it  Ueth  not  upon  a  recovery  in  t 
'  writ  of  right  close,  ki  nature  of  an  asiix  in 

ancient  demesne,  or  in  an  assise  of  fieib 
force  by  biU,  154.  a. 

2.  When  ^ven,  and  in  what  case,  154  a. 

3.  Where  it  lieth  against  one  disseisor  aboft, 
albeit  the  recovery  in  assise  was  against 
two;  secuo  where  one  disseisor  and  a 
stranger  redisseise  the  plaintiff,  154.  b.  > 

4.  Where  it  lieth  not  against  the  huaband 
and  wife  upon  a  recovery  in  asûse  against 
the  wife,  but  where  tlie  wife  was  pbunofT 
in  an  assise,  she  and  her  husband  my 
join  in  a  redisseisin,  ibid, 

5.  Where  two  several  redisseisins  may  lie 
upon  one  recovery  in  assise,  ibid. 

6.  Where  it  lieth  against  the  disseisor,  and 
his  feoffee,  after  tlie  second  disseisin,  ibid. 

7.  Where  it  lieth  not  against  the  tenant  in 
tlie  first  assise,  being  no  disseisor,  albeit 
he  disseise  the  plaintiff  afler,  154.  b. 

8.  Where  it  lieth  upon  a  redisseisin  of  parcel 
of  the  tenements  formerly  recovered,  ibid. 

9.  Where  it  Ueth  of  a  rent-seek  by  surplusage 
formerly  recovered  by  the  mesne  as  a 
rent  service,  154.  b. 

10.  Where  it  lieth  by  tenant  in  tail  after  pos- 
sibility, &c.upon  a  recovery  by  him,  beioj: 
tenant  in  special  tail,  ibid. 

11.  Where  it  lieth  of  a  redisseisin  of  a  com- 
moil  afler  a  recovery  of  the  land  out 
which,  tie.  ibid. 

Register  of  Writs. 

1.  Wliat,  and  its  antiquities,  16.  b.  73.  b. 
159.  a. 

Relation. 

1.  How  the  word  f  prmdict J  in  grants  iball 
have  relation,  20.  b. 

2.  Uow  tlie  word  f  eadetn J  shall  hare  rcU- 
tlou  where  two  things  are  mentioned  b^ 
fore,  20.  b. 

3.  The  relation  and  force  of  the  word  C^^J 

b.  2J3.  a. 

4.W1« 
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4.  Where  a  feoffment  relating  to  the  estate 
oF  another  shall  pasë  a  fee  simple  witliout 
the  word  (heirs),  9.  b. 
5-  Where,  and  to  what  intents,  an  escheat  or 
forfeiture  shall  relate  to  the  time  of  the 
felony  committed,  and  where  and  to  what 
not,  13.  a.  390.  b. 
6.  Where  a  relation  shall  not  work  a  wrong 

or  charge  to  a  third  person,  150.  a. 
r.  Where  the  relation  of  an  estate  gained  by 
wrong  shall  not  defeat  an  estate  subse- 
quent gained  by  right,  277.  b. 
See  Men,  No.  6. 

Attornment,  No.  16. 

Bargain  and  Sale,  No.  2. 

Condition, 

Telony,  No.  5. 

GranU. 

Leoêeê,  No.  11,  12,  13. 
Xeleatei, 

Releases. 

1.  The  form  of  a  release,  264.  b. 

2.  The  several  sorts  of  releases,  264,  a.  b. 

3.  The  proper  words  of  releases,  and  what 
words  shall  be  said  to  amount  to  a  release, 
and  what  not,  264.  b. 

4.  What  act  by  him  tliat  right  hath  shall  be 
said  a  release  in  law  of  his  right  or  action, 
and  what  not,  and  how  il  diifereth  from 
a  release  in  deed,  264.  b. 

5.  How  many  several  ways  a  release  may 
enure,  191  b.  273.  b. 

6.  Where  a  release  of  right  to  one  that  hath 
neither  freehold  in  deed  or  in  law  shall  be 
good,  and  where  not,  265.  b.  266.  a.  b. 

267.  a.  284.  a.  b. 

7.  Where  a  release  of  an  annuity  to  tlie 
patron  in  time  of  vacation  shall  be  good; 
êeeut  to  the  ordinary,  266.  a. 

8.  Where  privity  shall  be  requisite  to  the  re- 
lease or  a  right,  and  where  not,  266.  a. 

268.  a.  275.  a. 

Where  and  bpr  what  means  a  disseisee  may 
release  his  right  for  life  only,  and  where 
and  by  what  not,  264.  b 

10.  Where,  by  a  release  of  all  right  in  the 
land,  a  power  or  authority  shall  be  deter- 
mined, and  where  not,  265.  b. 

11.  Where  such  release  shall  not  extinguish 
a  future  right  or  possibility,  265.  a.  b. 

12. '  Where  a  release  of  dower  to  him  in  the 
reversion  upon  an  esUte  for  life  shall  be 
good,  265.  a. 

13.  Where  a  release  to  the  tenant  for  life 
shall  enure  to  him  in  the  reversion  or 
remainder,  et  è  convereo,  and  where  not, 
267.  b.  per  totpag,  275.  a.  b.  279.  b.  285.  b. 
297.  b. 

14.  Where,  and  to  what  purposes,  a  release  to 
him  that  hath  buta  bare  right  shall  be 
good  and  available,  and  where  and  to 
what  not,  267.  a.  268.  a.  b.  269.  a.  270.  a. 

15.  How  many  ways  a  seigniory,  rent  or 
right,  may  be  released,  268.  a. 

16.  Where  a  release  to  him  that  hath  no 


estate  or  right  shall  be  good,  265.  b.  268. 
a.  269.  a. 

17.  Where  a  disseisor  makes  a  release  to  one 
and  his  heirs  pur  auter  vie,  a  release  by 
the  disseisee  to  the  heir  after  the  death  of 
the  lessee  before  entry  shall  extinguish  his 
right,  275.  a. 

18.  Where  a  release  to  one  disseisor  shall 
enure  to  the  companion,  and  where  not, 
194.  a.  275.  b.  276.  a.  per  tot,  pag,  378.  a. 

19.  Where  a  release  by  the  patron  to  one 
usurper  shall  enure  to  both,  194.  a. 
276.  a. 

20.  Whei-e  a  release  to  one  feoffee  of  the 
disseisor  shall  enure  to  both,  194.  b.  276. 
a.  277.  a. 

21.  Where  a  release  to  one  trespassor  shall 
be  available  to  his  companion,  232.  a. 

22.  Where  a  release  to  the  executors  shall 
be  a  good  bar  in  an  action  against  the 
heir,  232.  a. 

23.  Where,  and  to  what  purposes,  after  a  fe- 
offment in  fee  by  the  tenant,  the  release 
of  tlie  lord  shall  be  good  to  the  feoffor, 
and  where  and  to  what  not,  269.  a.  b. 

24.  Where  such  feoffor  shall  take  advantage 
of  a  release  by  the  lord  to  the  feoffee,  but 
not  ^  converio,  269.  b. 

25.  Where  a  release  to  the  assignee  of  te- 
nant for  life  shall  be  a  good  plea  in  an  ac- 
tion against  the  tenant  for  waste  done  be- 
fore the  assignment,  269.  b. 

26.  To  what  purposes  a  release  to  a  lessee 
for  years  before  entry,  or  to  him  that 
hath  a  future  interest,  shall  be  good,  and 
to  what  not,  46.  b.  270.  a. 

27.  Where  a  release  to  one  in  reversion  or 
remainder  for  years  shall  be  good  to  en. 
large  his  estato,  270.  a. 

58.  Where  the  release  by  one  joint  lessee  for 
years  to  his  companion  shall  be  good  be- 
fore'entry,  270.  b. 

29.  Two  grantees  of  the  next  avoidance,  a  re- 
lease by  the  one  to-thc  otlier  before  the 
church  voids  good  ;  necut  after,  270.  b. 

30.  Where  a  release  to  a  tenant  at  will  shall 
be  good  to  enlarge  his  estate  ;  tecut  to  a 
tenant  at  sufferance,  270.  b.  271.  a. 

31.  Where  upon  a  feoffment  in  trust  the  fe- 
offor occupies  and  takes  tlie  profits,  a  re- 
lease to  him  by  the  feoffees  shall  be  good, 

271.  a.  b.  272.  a.  b. 

32.  What  shall  be  said  a  sufficient  privity 
whereupon  a  release  may  enure  by  way  of 
enlargement  of  the  estate,  and  whatnot, 

272.  b.  273.  a.  per  tot.  pag. 

33.  In  what  release  words  of  limitation  are 
requisite  to  the  passing  of  an  inheritance, 
and  in  what  not,  273.  b.  274.  a.  b.  275.  a. 
280.  a. 

34.  Where  a  feme  covert  is  tenant  for  life,  a 
release  to  the  husband  and  his  heirs  shall 
be  good,  173.  b.  299.  a. 

35.  Where  a  release  to  tenant  by  statute- 
merchant,  8ic.  or  guardian,  which  hold 
over  for  the  value,  shall  be  good  to  enlarge 
their  esutes,  273.  b. 

36.  Lessee  for  ten  years,  the  remainder  for 

twenty 
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tvcmj  mn,  bj  the  release  of  hm  in  tlae 

remainder  to  the  lessee,  be  siull  bare  fer 

tlûftv  jears,  27 J.  b. 
37*  Wbst  pririty  reqaitite  to  m  release  which 

enures  by  vaj  of  laîttr'-  iettate^  273.  b. 
38. 1%1ieTe,  and  to  vhat  pirposes,the  release 

of  one  jointenant  to  his  companion  shall 

enure  by  waj  of  mitter  IsMlatt,  and  where 

and  to  what  not,  273.  b. 
39.  Where  the  release  of  one  coparceny  oia 

rent  shall  enure  to  the  othtfr  bj  way  of 

witter  Uttate,  albeit  her  moiety  be  in  sus- 

pence,  «f  nc  è  notmo,  273.  b. 
'40.  Where  one  coparcener  of  a  rent  Marries 

the  tertenant,  and  the  other  releases  to 

the  husband  and  wife,  how  it  shali  enore, 

^putre^  ibid. 

41.  Where  a  release  of  a  right  upon  condition 
shall  be  good  ;  mcu$  of  a  condition  upon 
condition,  274.  b. 

43.  Wliere  lessee  for  years  is  ousted,  and  he 
in  the  reversion  dîstrised,  by  the  release 
of  the  lessee  to  the  disseisor,  the  disseisee 
nay  enter  ;  M9cm  in  case  of  a  lease  for  life, 
175.  b.  276  a. 

43.  Where  a  release  by  one  whose  entry  is 
lawful  to  him  that  is  in  by  wrong,  shsll 
purge  and  take  awav  all  mean  estates  and 
titles  ;  êecut  where  his  entry  is  not  lawful, 
276  b  277.  a.  b.278a. 

44.  Where  a  release  to  the  feoffee  of  lessee 
for  life  of  the  disseisor  shsll  exclude  tlie 
disseisor  of  his  entry,  27&  b. 

45.  Where  a  release  to  one  feoffee  of  such 
lessee  shall  bar  tlie  disseisor  as  to  both, 
277.  a. 

46.  Where  the  feoffee  of  a  disseisor  upon 
condition  makes  a  feoffment  over,  a  release 
by  the  disseisee  to  the  second  feoffee  shall 
extinct  the  condition  ;  tecxu  of  a  release  to 
the  first  feoffee,  277.  b. 

47.  Where  the  release  of  the  disseisee  to  a  dis- 
seisor to  the  use  of  another,  shall  take  away 
the  agreement  of  cetUiy  que  f«e,  277.  b. 

48.  Where  two  disseisors  release  to  their 
disseisor,  and  after  disseise  him,  the  release 
of  the  disseisee  to  one  or  botli  of  them 
shall  not  exclude  tlie  second  disseisor  to 
re-enter,  278,  a« 

49.  To  what  purposes  the  release  of  the  dis- 
seisee to  one  disseisor  shall  be  said  to 
enure  by  way  of  entry  and  feoffment,  and  to 
what  not,  194.  b.  27».  a.  b. 

50.  Where  acis  done  to  or  by  the  disseisor 
shall  not  be  avoided  by  the  alteration  of  his 
estate,  by  the  release  of  tlic  disseisee,  27^- 
a.  b. 

51.  Where  an  alien  disseisor  is  indcnizcned, 
bjr  the  release  of  the  disseisee  to  him,  the 
kmg  shall  not  have  the  lan<I;  JccM^ifhe 
were  the  feoflce  of  a  disseisor,  27ii.  b. 

52.  Where  the  lord  disseises  his  tenant,  and 
is  disseised,  the  release  of  the  tenant  to  the 
second  disseisor  shall  not  revive  the  seig- 
niory ;  ftfcut  if  the  lord  and  a  stran^r  had 
disseised  tJie  tenant,  and  the  disseisee  re- 
leased to  the  stranger,  278.  b. 

63.  Where  a  release  shall  be  said  to  enurç 


toUlly  bj  way  of  extii^dsluacBl,  «d 
where  only  as  to  some  purposes,  b. 
280  a.  313.  b. 

54.  ^"hepc  a  release  to  one  jointenant  shall 
enure  to  his  companion,  and  where  not, 
194.  a.  b. 

55.  Where  a  release  by  one  jointenaotor 
parcener  to  his  companion  shall  be  good, 

and  where  not,  and  how  such  release 
«hall  enure,  193^  a.  ^  tt.  pag-.  SIS.  a. 

56.  Where  the  feme  mesne  and  the  tenant 
inlermarr)-,  and  the  lord  paramount  re- 
leases to  the  husband  and  wife,  how  it 
ahall  enure,9VtfTv,  280.  a. 

57.  Where  a  release  which  enures  by  way  of 
extinguishment  may  admit  of  a  limitation, 
and  where  not,  280.  a. 

58.  Where  by  the  release  of  the  lord  to  his 
tensnt  of  all  his  ri^t  in  the  land,  the  seig- 
niory shall  be  extinct  without  words  of  in* 
beritance,  280.  a. 

59.  Where  one  release  shall  enure  to  extin- 
guish several  rights  in  one  and  the  same 
land,  280.  a. 

60.  Where  the  release  of  the  lord  of  all  fais 
right  to  the  tenant,  and  a  lease  for  years  of 
the  seigniory,  shall  extinguish  the  seignio- 
ry and  estate  of  the  lessee  also;  secas  of  a 
release  to  them  and  their  heirs,  280l  a. 

61.  Where  in  mixt  actions  a  release  of  ail  ac- 
tions real  or  personal  shall  be  a  good  bar, 
285.  a.  b. 

62.  Where,  in  an  assise  by  three  jointenants, 
a  release  of  actions  personal  by  one  to  tfae 
disseisor  shall  not  bar  bis  cofopinion,  385. 
a. 

63.  Where  in  a  writ  of  ward  by  two  areles«e 
by  ono  to  the  defendant  sliaJI  enure  to  the 
benefit  of  his  companion  Ibr  tlie  whole, 
285.  a. 

64.  Where  a  release  of  actions  personal  shall 
be  a  good  b^r  in  actions  real,  where  dama- 
ges are  to  be  recovered,  und  where  not, 
285.  a  b. 

65.  \\  here  a  release  of  all  actions  to  the  dis- 
seisor or  .lis  tenant  for  life  shall  not  extend 
to  his  feoffee,  or  liim  in  the  remainder,  STi. 
b.  285.  b.  2S6.  a. 

66.  Where  siicb  release  shall  not  prejudice 
the  heir  of  ihe  disseisee  of  his  action  after 
the  death  of  his  ancestor,  285.  b. 

67.  Where  a  release  of  actions  real  shall  be 
available  only  to  the  tenant,  285.  b.  286.  a. 

68.  Where  a  release  of  all  actions  shall  bar 
a  right,  and  where  not,  but  the  party  not- 
withstanding may  enter  or  disseise,  286.  s. 
b.  ^ 

69.  Where  a  release  of  actions  real,  before  the 
statute  of  uses,  was  a  good  plea  by  the 
pernor  of  the  pro6u,  287.  a. 

70.  Where  a  release  of  all  actions,  appeals  or 
demands,  shall  be  a  good  bar  in  an  appeal 
of  death  ;  secus  of  a  release  of  all  actions 
real  and  personal,  287.  a.  b.  288.  a.  291.  b 

71.  Where  a  release  of  actions-  personal  shall 
be  a  good  bar  in  an  appeal  of  mayhem, 
288.  a. 

72.  Whert 
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72.  Wbere  a  reliease  of  all  actions  shall  be  a 
g-ood  plea  in  a  writ  of  error  or  attaint,  and 
where  not,  288.  b.  289.  a. 

73.  By  a  relea.se  of  demands  what  things  are 
released,  291.  a.  b.  292  a.  392.  b. 

74.  Where  by  a  release  of  quarrels  all  actions 
and  causes  of  actions  are  released,  292.  a. 

75.  Where  a  release  of  all  actions  shall  dis- 
charge an  obligation  before  it  be  broken  ( 
9ecw  of  a  covenant,  292.  b. 

76.  Where  by  a  release  of  all  actions  a  rent 
at  a  day  after,  or  an  annuity  not  behind,  is 
not  released,  292.  b. 

77.  Where  he  in  the  remainder  in  tail  releases 
to  the  tenant  for  life  in  possession  of  all  his 
rig-bt,  what  shall  pass,  345.  b. 

78*  The  effect  of  a  release,  as  between  join- 
tenants  and  tenants  in  common,  193.  a.  b. 

79.  How  privies  may  avail  themselves  in  plea- 
ding releases,  267.  b. 

80.  Whether  a  release  to  a  tenant  at  will  be 
g^od,  271.  a. 

81.  Apt  words  of  inheritance,  where  neces- 
sary in  releases  which  enure  by  way  of  en- 
largement of  estates,  273.  b. 

82.  Where  a  release  may  enure  to  the  dissei- 
sor, by  way  of  ndtter  de  droits  274.  a. 

83.  Where  the  debtor's  body  is  in  execution, 
a  release  of  the  judgment  shall  discharge 
kim,  291.  a. 

84.  Where  an  executor  may  release  an  action 
before  probate,  and  where  ordinary  may  do 
it,  292.  b. 

85.  A  release  to  one  of  two  joint  and  several 
obligors  shall  discharge  both,  232.  a. 

See  Mtiofu,  No.  11. 
Condition^  No.  15. 
Confirmatiott,  No.  7,  38, 39. 
KrecHtion,  No.  12,  13,  14,  18. 
Grantt,  No.  9. 
heir,  No.  6. 
HeUitioHf  No.  7. 
Jieservatitm^  No.  13,  17- 
Villeinage,  No.  31. 

JVarranty,  No.  44,  62,  70,  72,73,  74. 
Watte,  No.  37,  40. 

Relief. 

1.  Relief,  what,  and  whence  derived,  76.  a. 
8.^.  a.  b. 

3.  What  the  relief  of  a  knight  and  each  no- 
bleman was  by  the  common  law,  and  what 
now  by  the  sutuce,  76.  a.  69.  b.  83.  b.  106. 
a.  b. 

3.  The  relief  of  tlie  tenant  who  holdeth  by 
the  entire  fee  of  a  kni^t's  moiety  or  tliird 
part,  83.  a.  b.  106.  a. 

4.  The  remedy  which  the  lord  hath  for  his 
relief,  and  where  not,  83.  a. 

5.  Where  the  lord  by  knight's  service  shall 
have  both  wardship  and  relief  of  the  same 
heir,  and  where  neither,  83.  b. 

6.  Where  tlie  heir  within  age  shall  pay  re- 
lief, and  wbere  not,  iUd, 

7.  Where  the  successor  of  ao  abbot  ev  bi- 
shop shall  pay  relief,  andjvhere  not^Bl  e. 
99,  a.  70.  b. 


8.  Where  the  lord  shall  bave  relief  of  the* 
heir  infeoffed  by  collusion,  84.  a. 

9.  The  relief  of  a  tenant  in  soca^fe,  90.  b.  91.  a. 

10.  Where  the  rent  is  ten  shilhngrs  or  a  pair 
of  spurs,  what  relief  shall  be  paid,  and  who 
shall  have  the  election,  90.  b.  91.  a. 

11.  Where  the  rent  is  not  annual,  what  re- 
lief shall  be  paid,  91.  a. 

12.  At  what  time  the  relief  of  such  tenant 
shall  be  due  to  the  lord,  and  where  the  lord 
shall  not  distrain  till  a  certain  time,  91.  a. 
b.  92.  a. 

13.  Where  the  heir  of  ceatuy  qtie  use  shall  pay 
relief,  91.  a 

14.  Of  what  service  a  relief  shall  be  due,  and 
of  what  not,  91.  b.  93.  a. 

15.  Relief,  where  due  froip  corporations,  and 
where  not,  70.  b. 

16.  Where  it  shall  be  incident  to  newly  creat- 
'  ed  dignities,  and  where  not,  83.  b. 

J17.  What  relief  shall  be  paid  when  two 
knights'  fees  are  holden  of  the  lord,  84.  a. 
See  Debt^  No.  3. 

SergeanJty,  No.  3,  6. 

Stat,  of  Mag.  Chart  cap,  2.  No.  6. 

Religion. 
See  Profetnon, 


Remainder. 


1.  What,  and  whence  derived,  49.  a.  143-  a. 
3.  Where  it  shall  psss  without  deed,  49.  a. 
143.  a. 

3.  Where  a  remainder  may  depend  without  a 
particular  estate,  298.  a. 

4.  Where  the  defeating  of  the  particular  es- 
tate shall  defeat  the  remainder,  and  where 
not,  ibid, 

5.  A  rent  granted  to  the  tertenant  for  life, 
the  remainder  in  fee,  a  g^od  remainder, 
298.  a. 

6.  Where  a  rent  is  granted  fiur  outer  vie,  the 
remainder  in  tail  to  ceatuy  que  vie,  a  good 
remainder,  298.  a. 

7.  Where  by  the  grant  of  a  remainder  a  re- 
version shall  pass,  299.  b. 

8.  Where  the  execution  of  a  particular  es- 
tate upon  a  ûne  9ur  jp*ant  et  render  shall 
be  an  execution  of  the  remainder,  354.  b. 

9.  Where  a  remainder  not  vesting  at  tlie  time  . 
of  the  particular  estate  created  by  livery 
shall  be  good,  and  where  not,  264.  a.  377. 

b.  378.  a.  b. 
See  JSyifry,  No.  12, 22,  44,  45. 
Heir,  So.  13. 
Jnitant,  No.  2,  3. 
Prerogative,  No.  12. 
JHeleaeet,  No.  6,  11,  13,  26,  27,  36, 
65,  77. 

Remitter,  No.  20,  21,  22,  31,  32. 
RevertUm,  No.  4. 
^osfff.  No.  4^  15,25,37. 

Remitter. 
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Remitter. 

1.  The  etymology  mnd  description  of  a  remit. 
ter,  347.  b. 

2.  The  incldenU  to  a  remitter,  348.  a. 

X  Where  a  remitter  shall  operate  apon  a 
freehold  in  law  descended  before  entry, 
r*48.  a. 

4.  Where  tenant  in  tail  disseises  his  discon- 
tinuec,  bis  issue  shall  be  remitted,  notwith- 
standing the  infancy  or  coverture  of  the 
discontinuce,  348.  a. 

5.  Where  tenant  in  tail  infeoifs  his  issue 
within  age,  he  is  remitted  ;  tecii$  of  a  use 
remitted  to  him  upoa  a  feoffment,  348.  b. 
350.  b.  .151.  b. 

6.  What  charget  by  the  issue  shall  be  avoid- 
ed by  a  remitter,  and  what  not,  349.  a. 

7.  Where  an  usurpation  shall  work  a  remit- 
ter, 194  a.  349.  b. 

8.  Where  the  issue  in  tail  within  age  enters, 
or  intermarries  with  the  discontinuee,  be  is 
remitted,  $ecut  if  of  full  age,  203.  b.  350.  b. 

9.  Where  a  right  without  an  action,  or  an  ac- 
tion without  a  right,  shall  work  no  remit- 
ter, 348.  a.349.b.35d.a. 

10.  Where  tenant  in  tail  suffers  an  erroneous 
recovery,  and  disseises  the  recoveror  and 
dies,  his  issue  is  not  remitted,  349.  b. 

11.  Where  a  stranger  usurps  upon  a  pur- 
chaser of  an  advowson,  and  grants  to  him 
in  fee,  who  dies,  his  issue  is  not  remitted, 

349.  b. 

13.  Where  a  moiety  of  the  lands  discontinu- 
ed descending  upon  the  issue  in  tail  shall 
be  a  remitter  only  for  the  same  moiety, 

350.  a. 

13.  Where  tenant  in  tail  infeoffs  his  issue 
witiiin  age  and  a  stranger,  no  remitter  to 
the  issue  but  for  s  moiety,  350.  b. 

14.  Where  the  husband  discontinues,  and  re- 
takes to  himself  and  his  wife  during  his 
Ufe,  the  feme  is  remitted,  350.  b.  351.  b. 

15.  Where  an  infant  or  feme  covert  shall  be 
remitted  against  their  deed  indented,  or 
acceptance  Dy  suice,  353.  a. 

16.  Where,  upon  a  discontinuance  by  the 
husband  by  fine,  a  grant  and  render  to 
the  wife  shall  be  a  remitter  to  her,  albeit 
•he  be  no  party  to  the  writ,  or  conusans, 
353.  a. 

17.  Where  baron  and  feme  tenants  in  special 
tail  levy  a  fine  at  the  common  law,  and  re- 
take in  fee,  the  feme  is  not  remitted,  but 
her  issue  upon  the  discent  shall,  353.  b. 

18.  Where  the  issue  in  tail  of  full  age  takes 
husband»  a  release  to  her  and  her  bus- 
band  by  the  discontinuee  sliall  be  a  remit- 
ter, 353.  b. 

19.  Where  a  man  shall  be  remitted  against 
his  own  discontinuance  and  reprisal,  354  a. 

20.  Where  a  remitter  to  the  particular  es- 
tate  shall  be  a  remitter  to  all  in  the  rever- 
sion or  remainder,  354.  b. 

21.  Where  a  remitter  to  the  particular  estate 
shsll  be  a  remitter  to  the  reversion,  not- 
withstanding a  mean  remainder  be  barred 
during  the  dtscontinuance,  354  b. 


22.  Where  a  remitter  to  the  particaUr  eg. 
tate  shall  divest  a  remainder  or  rereraon 
settled  in  the  king  durin|^  the  discontinu- 
ance, ibid. 

23.  Where,  after  a  recovery  by  default  agsiut 
a  feme,  a  lease  to  her  aiid  her  husband 
shall  be  a  remitter  to  the  feme,  355.  a.  356. 
a. 

24  Where  the  discontinuee  of  the  husiwid 
enfeoffs  the  husband  and  wife  and  a  stran- 
ger, the  wife  is  remitted  to  a  moietj,  356. 
b. 

25.  Where  the  discontinuee  of  the  husband 
makes  a  lease  to  the  wife,  the  disagreement 
of  the  husband  shall  not  oust  the  feme  of 
her  remitter,  356.  b.  357.  a. 

26.  Where  the  wife,  remitted  during  the  co- 
verture,  may  after  the  death  of  her  hns- 
band  waive  her  remitter,  and  where  not, 
357.  a. 

27.  Where  tenant  in  tail  to  him  and  his  heirs 
females  discontinues,  and  retakes  in  fee, 
and  dies,  having  a  daughter,  the  son  bom 
after  shall  not  devest  the  remitter,  357. 
a. 

28.  Where  cevin  in  the  husband  and  wife  to 
disseise  the  discontinuee,  and  infcofT them, 
shall  hinder  the  remitter  to  the  wife,  357. 
a. 

29.  Where  tenant  in  tail  and  his  issue  dis* 
seise  the  discontinuee  to  the  use  of  the 
father,  who  dies,  the  issue  is  not  remitted 
against  the  discontinuee,  albeit  be  be 
against  all  others,  357.  b. 

30.  Where  one  jointenant  is  of  covin  to  dis- 
seise the  heir  of  their  disseisor,  and  infeoff 
them,  the  otlicr  being  not  privy  to  the  co- 
vin is  remitted  for  his  part,  357.  b. 

31.  Where  the  husband  discontinues  and  re- 
takes for  Ufe  the  remainder  to  his  vitfe,  by 
the  death  of  the  husband  the  wife  is  remit* 
ted  before  entry,  and  cannot  waive,  358.  a 
b. 

32.  Where  a  freehold  in  law  accruing  to  the 
issue  in  tail  or  disseisee  by  surrivorsbip, 
or  b^  reason  of  a  remainder,  shaU  work  a 
remitter,  and  where  not,  35a  b.  359.  a. 
and  b. 

33.  Where  an  abbot  or  bishop  discontinuei, 
and  retakes  in  fee  by  licence,  the  succès- 
sor  shall  be  remitted  and  defeat  the  mean 
charges,  360.  a.  b. 

34  Where  a  remitter  shall  be  wroug;fat  by  i 
matter  tn  pais,  albeit  the  discontinuance 
groweth  by  matter  of  record,  355.  a  356.  a 
361.  b. 

35.  Where  in  a  formedon  or  writ  of  entry 
the  tenant  pleads  nonentry  or  disclaims,  by 
the  entry  of  the  issue  in  tail  or  disseisee^ 
they  are  remitted  before  judgment,  36%  i 
363.  a. 

36.  Where  a  clum  in  paù  shall  not  hinders 
remitter  ;  §ecui  of  an  indenture  or  a  elatn 
of  record,  363.  b.  364  a. 

37.  Where  a  man  of  full  age  having  a 

of  entiy  takes  an  estate,  he  is  remittoii 
teciMof  a  right  of  acUon,  363.  b.  364.  a. 

3a  Where 
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58.  "Where  a  reinitter  to  one  jointenant  shall 
be  a  remitter  to  his  companion,  and  where 
not,  364.  b. 
39.  \¥here  a  remitter  may  be  upon  a  recove- 
ry  in  a  false  action»  S61.  a.  b. 
See  ^Ippendant,  No.  5.  6. 

£ntry.  No.  21. 

Finea^  No.  5,  6. 

JointenanU, 

fVarranty,  No.  68. 

Rents. 

1.  The  derivation  of  the  word,  141.  b. 

2.  The  division  of  rents,  141.  b. 

3.  Rent  service,  what,  87.  b.  141.  b.  142.  a. 

4.  Such  rent  distrainable  of  common  ri|;ht, 
142.  a.l>. 

5.  How  such  rent  may  become  seek,  150,  a. 
b.  151.  a.  b.  159.  b. 

6.  To  what  purposes  such  rent  become  seek 
shall  be  said  to  participate  of  the  nature  of 
a  rent  service,  and  to  what  not,  150.  b. 
153.  a.  154.  b.  309.  b. 

7.  Out  of  what  things  a  rent  may  be  granted 
or  reserved,  and  out  of  what  not,  47.  a. 

142.  a.  144.  a. 

8.  Where  a  tenure  being  by  homage,  fealty 
and  rent,  by  a  recovery  or'  grant  of  the 
rent  the  homage  and  feslty.shall  pass,  and 
where  not,  151.  a. 

9.  Kent  charge,  what,  243.  b.  144.  a. 

10.  Where  a  rent  to  distrain  shall  amount  to 
a  rent  charge,  146.  b.  148.  a.  308.  a.b. 

11.  Where  words  in  a  grant  shall  amount  to 
a  rent  charge,  albeit  there  be  no  express 
words  of  charge  or  distress,  147.  a. 

12.  Where  in  a  grant  of  a  rent  a  prm§o  not 
to  charge  the  person  of  the  grantor  shall 
be  good,  and  where  not,  146.  a.^  tot. 

13.  Where  in  such  a  grant  a  proviso  not  to 
charge  the  land  shall  be  void,  146.  a. 

14.  Where  the  person  of  the  grantor  shall  be 
charged  with  a  rent  charge,  notwitlistsHd- 
ing  a  proviso  to  discharge  his  person, 
146.  b. 

15.  Kent  seek,  what,  and  whence  so  called, 

143.  b.  144.  a.  151.  b. 

16.  Where  a  rent  is  {^ranted  out  of  one  ma- 
nor with  a  clause  of  distress  in  another, 
what  rent  it  shall  be,  and  how  construed, 
14/7.  tu  per  tot.pag, 

17.  Where  a  rent  is  panted  out  of  two  acres, 
with  a  clause  of  distress  .in  one,  or  to  two 
persons,  with  a  distress  to  one,  what  rent 
It  shall  be  construed,  147.  b. 

18.  Where  the  same  rent  may  be  both  charge 
and  seek,  diver tii  temporibuif  147.  b. 

19.  Where  a  rent  in  fee  is  granted  out  of 
lands  in  fee  and  a  term  for  years,  or  solely 
out  of  a  term  for  years,  how  it  shall  be  con- 
strued, ibid. 

20.  Where  a  man  seised  of  twenty  acres, 
grants  a  rent  of  20  s.  percipietia  de  quâli- 
bet  acrâ,  how  it  shall  be  consU'ucd,  147. 
b.267.  b. 


21.  Where  the  bargainor  and  bargainee  jom  . 
in  the  grant  of  a  rent,  how  it  shall  be  con- 
strued before,  and  how  after  enrolment, 

147.  b. 

22.  Where  a  rent  granted  for  owelty  of  par- 
tition shall  be  good  without  deed  ;  «sens  of 
a  rent  of  owelty  of  exchange,  169.  a. 

23.  What  real  actions  lie  for  the  ^recovery  of 
a  rent  charge,  or  seek,  afier  seisin,  160.  a. 

24.  Where  money  g^ven  in  seisin  of  a  rent  be- 
fore the  day,  shall  not  be  abated  out  or~ 
the  rent,  315.  a. 

25.  Rents  to  be  reserved  to  the  lessor,  &c. 
only,  47.  a.  114.  a. 

26.  To  be  received  by  the  mesne  lords,  when 
the  King  by  his  prerogative  hath  the  ward* 
ship  of  the  heir  during  his  minority,' 77. 
b. 

27.  Where  rents  may  be  reserved  witliout 
deed,  and  where  not,  142.  b.  143.  a. 

28.  Distress  for  rent  charge  and  rent  seek 
not  of  common  right,  143.  b. 

29.  Rent  may  be  claimed  by  prescription, 
144^  a. 

30.  The  difference  between  a  grant  and  a  re- 
servation of  rent,  as  to  apportionment, 

148.  b. 

31.  The  remedy  for  arrearages  of  the  se- 
veral kinds  of  rent,  and  demand  how 
made,  whether  the  lands  be  in  one  or  more 
counties,  47.  b.  153.  a.  b.  154.  a. 

32.  Where  the  grantee  of  a  rent  may  have  an 
assise  of  novel  dioeeitin,  for  rent  arrear, 
and  where  not,  159.  b.  ' 

33.  What  actions  may  be  maintained  for  the 
recovery  of  rent  seek  :  And  what  remedies 
are  provided  by  etat.  32  H.  VIIL  for  the 
recovery  of  rent  arrear,  160.  a.  162.  a.  b. 
Çee  »in7uafy. 

Appendant^  No.  12. 
Apportionment,  No.  2,  3,  4»  5, 6. 
Confirmation,  No.  22,  23,  24,  25,  26, 

27,  28,  29, 32,  36,  42. 
JJemand,  No.  2,  3. 
Discontinuance,  No.  14, 15. 
J)iiteisin,  No,  2,  3,  4,  5,  13. 
J)ietre%%. 
Election. 

Extingidshment,  No.  2, 3, 4, 7, 9, 13, 14. 
Fealtif.  * 

Grants,  No.  2,  3,  9,  13, 14. 

Manor,  No.  6,  7,  8. 

Beservation. 

Seisin,  No.  3,  4,  5, 6,  7. 

Stat.  32  U.  Vlll.  cap.  37.  No.  24. 

Suspence,  No.  2. 

Rent  Service. 

1.  What,  87-  b.  141.  b.  142.  a. 

Replevin. 

1.  Tiie  etymology  sud  signification  %f  th« 
word  (replevin),  145.  b.  161.  a. 

2.  Where  such  writ  lieth,  ihid. 

3.  How 
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3        «MBf  v^fs  flHf  bel 

US.  h. 

4,  WIM  •  RVlMB  brsafl*  by  hia  thrt  hia 
■Dprvfcm  Mthe  ffood^  at  the  Me  of 
the  tftkiB^  AjJI  begoed,  md  vbeie  Mt, 

USb, 

5.  Wb«  bwe«i«fie«»iirpirf« 
Mt  «fiitmed,  14S^  b. 

éi  TW  «vcrml  ptedc»  the  AcriffMKbito 

Ufce  HI  m  repèrm,  145.  b. 
7.  HFbete  m  refktnm  bctb,  wHiiitbMiafiMg  * 

gMt  to  keep  tbe  goods  diMMcd  «gûftit 

f  ages  liKl  plcdcca,  145.  b. 
S  l^-Wre  a  rep&m  fietb,  wMkbetaMimc 

Ibe  pf«pertir  once  tried  smI  bMttd  fer  tbe 

delbHtec  145.  b. 
f .  Wbetc  tbe  bea^  oTeevml  sea  are  tik- 

en,  they  fhall  not  jom  m  a  repievîn,  145.  b. 
la  lnaieirfe*»pwpeftytotbepbri«iff«d 

a  ftnmcer,  or  where  there  be  two  pbia- 


tHrsprôpertjtooMoftheaim  good  pica, 

ièéd. 

flee  Property,  Wo.  3;  3. 

«Ttftf.  Marlb^ctf^.  2L  Bfo*  3. 

Report/ 

1.  What,  aad  whence  derived,  293.  a. 
Rciqaeat. 


1.  Wbal  tbaU  be  a  niAeieDt  teqneat  bj  the 
wife  to  entitle  her  to  daoMgea  in  a  writ  of 
dowcr»  and  what  not,  39.  h. 
%  Wbete  an  etUte  ia  to  be  made  vpon  re- 
qncat  by  force  of  a  eondition,  by  whom, 
when,  and  where,  tneh  leqtiett  ought  to 
be  made,  220.  a. 
See  CmdUUn,  No.  17. 
JDemand, 

Resceit. 

1.  Tbe  etymology  and  signification  of  the 
word,  192.  b.S52.b. 

2.  WItere  a  feme  being  received  shall  plead, 
and  advanuge  shall  be  taken  against  her 
as  a  feme  sole,  and  where  not,  353.  a.  352. 
b. 

3.  Where  in  an  action  of  waste  again^  the 
husband  and  wife,  upon  the  default  of  the 
husband,  the  wife  shall  be  received,  355.  a. 
b 

4.  Where  he  in  the  reversion  shall  be  receiv- 
ed upon  the  default  of  tenant  for  life,  al- 
beit the  sutute  speaketh  of  a  remainder, 
356.  a. 

bee  Stat.  W.  2.  cap,  3.  No.  3. 

GU€eêter,  cap.  11.  Ko.  5. 

RescouB. 

1,  The  description  and  derivation  of  rescout, 
160.  b. 

3.  Where  the  cattle  distrained  go  into  the 
livute  of  the  owner,  the  not  delivery  of 
tit<*m  Hhall  be  cvicciiicd  ui  law  a  rcscous, 
161.11. 


5.  "wh^^d^Jrà  ÂanLTI^^M  ■  the 
birhwar  w\ihsi  his  fec^  the  tesaat  suv 
BAke  rescocs,  l*:!  au 

6l  Wbcre  tenact  mar  mnfce  vcaooas  ^oa 
a  dis-jesaof  tbe  kwd  takes  o«t  of  fas  fee, 
siid  where  aot,  161  au 

7.  WhcretbepartTMgnill^  MTmafceRS- 
coas.vpan  an  arrer  of  the  ibtiiffferfeb- 
ny,sâd  where  not,  161.  a. 


1.  Tbedenvatkm  of  the  word,  142.  k  llS.  a. 

2.  What  ibalibesaidgood  wwdsofRsenv 
tion,  47.  a.  144w  a. 

X  Tbe  diflèfcnce  between  wm  rsfffrisn  asd 

areaerration,  47.  a. 
4u  To  «bat  person  the  reaercaiioB  ongbt  to 

be  made,  and  wane  it  shall  be  gosd  t»  & 

•lfM^tothelaod,and  wtiere  not.C'  a 

14J.  b.  2U  au  aMi  b. 

5.  Wherea  resenration  to hia faeisa, wiikA 
any  thing  to  the  party  liimsflf,  Aslbe 
good,  and  wlKie  not.  99.  h.  US  b.  314 1. 

6.  Bcasiialkm  to  a  man  or  faia  hein,  bovk 
ahall  be  coBStraed,  214.  a. 

7.  Where  a  rent  reacrred  to  one  jointcant 
sbaU  be  good  alao  to  hia  cumpamoa,  aad 
where  not,  47.  a.  192.  a.  214w  au31&a. 

8.  Where  a  rent  ia  reaerved  geaerallf.to 
what  petwwa  it  sbattextcBd,  47.a. 

9.  Where  tbe  special  reserratioo  of  tbe  ptftj 
shaU  destroy  the  general  inMdoMnt  of  the 
Uw,  23.  a.  47.  a.  305.  b.  . 

10.  What  things  the  lord  may  reserve  fir 
rent,  mid  whatnot,  9L  b.  142.  a. 

11.  Upon  what  esUte  a  rent  serrice  laay  he 
reserved  at  this  day,  and  upon  what  boC, 
143.  b.  148.  a. 

12.  Where  a  rent  reserved  upon  a  bargain 
and  sale  ahaU  be  good,  144.  a. 

13.  Where  a  rent  may  be  reaerved  upoo  a 
release,  and  where  not,  193.  b. 

14.  Where  a  reservation  ahall  amonat  to  a 
grant,  and  where  not,  170.  a.  143.  b.  144.  a. 

15.  Where  an  entry  for  condition  broken  can- 
not be  reserved  to  a  stranger,  214.  h. 

16.  Where  tenant  for  life  and  hein  tberew- 
sion  join  in  a  lease  for  life,  reserving  a  reol» 
howit  shall  enure,  214.  a. 

17.  Where  the  lord  releaaes  to  his  tenaat  by 
fealty  and  rent,  saving  or  reserving  to  hi9 
his  rent,  *hat  rent  it  shall  be  conrtroeOt 
150.a. 

18.  Beservation  at  .WicAfleiniat  and  ow*^ 
dby,  upon  a  lease  made  in 

be  construed  at  our  Latfy-dajf  and 
mat,  217.  b. 
See  JmtuUy. 

C&nditiân,  "Ho.  SO^ 

Confirmation,  Ko.  37. 

Joinienmtt,  No.  53. 

Bentt,  No.  7. 

Rcspowalis. 
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1.  The  signification  of  the  word,  128.  a. 
Resummons. 

1.  The  nature  of  such  writ,  and  where  it  Ueth, 
135.  b. 

2.  The  several  kinds  of  resummons,  ibitl 

3.  Where,  aiter  judprment  that  the  tenant  shall 
go  without  day,  the  plaintiff  may  continue 
the  cause  by  a  resuntmons  or  reattach- 
ment, and  where  not,  135.  b.  363.  a. 

Retraxit, 

1.  A  retraxit^  what,  and  how  it  dlffereth  from 
a  nonsuit  and  departure,  138.  b.  139.  a. 

2.  The  several  sorts  of  retraxit,  and  the  form 
of  entering'  them,  139.  a. 

1.  The  signification  and  derivation  of  the 

word,  61.  b. 
2  The  office  and  duty  of  a  reve,  62.  a. 

Reversion. 

1.  The  etymology  of  the  word,  141  h. 

2.  The  description  of  a  reversion,  22.  b. 

3.  Where  an  use  after  divers  particular  cs- 
tat^  is  limited  to  the  riçht  heirs  of  the 
feoiFor,  it  shall  be  sùd  m  him  as  a  rever- 
sion, 22.  b. 

^  J^H**  *  •       »n      or  lease 

for  Ufe,  the  remainder  to  his  right  heirs,  it 
•hall  be  in  him  as  a  reversion,  32.  h. 
5.  Where  a  feoffment  is  made  to  the  use  of 
the  feoffor  in  tail,  and  after  to  the  feoffee  in 
fee,  the  feoffee  hath  no  reversion,  ibid. 
See  Appendant,  No.  12. 
Memainder, 


Reviver, 

See  ExHnjruUhment,  No.  9, 12, 13, 14. 
Revocation. 

1.  By  what  acts  a  power  to  revoke  uses  shall 
be  extinct  and  defeated,  and  by  what  not, 
237.  a.  265.  b. 
2L  Where  a  power  of  revocation  may  be  ap- 
portioned, and  where  not,  237.  a. 
Sec  I*rero^ative,  No.  9. 
CTset,  No.  7. 

Right. 

1.  The  ngnification  and  extent  of  the  word 
(rig^t),  158.  b.  265.  a.  345.  a.  b. 

2.  The  several  kinds  of  right,  266.  a.  345.  b. 

3.  Common  right,  what,  and  how  taken,  142. 
a. 

4.  Where  the  law  more  rcspectcth  a  less  es- 

voL.  n. 


late  by  right,  than  a  greater  by  wrong,  42. 

b. 

5.  A  right  cannot  die,  279.  b. 

6.  The  several  natures  of  writs  of  rights  158. 
b. 

7.  Where  in  such  writ  the  demandant  ought 
to  alledge  seisin  within  the  time  of  limita- 
tion i  âecuÉ  in  case  of  the  king,  294.  a.  b. 

8.  The  several  times  of  limitation  in  a  writ  of 
right,  114.  b.  116.  a. 

9.  By  what  means  a  future  right  may  be  bar- 
red, and  by  what  not,  265.  a.  b. 

10.  Where  a  recontinuance  of  a  right  of  pos- 
session out  of  the  hands  of  hiih  that  hatk 
the  absolute  right  shall  draw  with  it  the 
mere  right  to  the  land,  and  where  not,  366^. 

a.  278.  b.  279.  a.  283.  b. 

11.  Where  in  a  writ  of  right  the  mere  right 
shall  be  preferred  before  the  right  of  pos- 
session, 279.  a.  b.  283.  b.  284.  a. 

12.  Where  a  writ  of  right  lieth  for  a  rent. 
160.  a. 

13.  What  shall  be  said  a  sufficient  seisin  ta 
maintain  a  writ  of  right,  and  what  not,  310. 

b.  281.  a.  per  tot.  pq^.  293.  a. 

14.  Where  jud^rment  final  shall  be  givén  in 
such  writ,  albeit  the  grand  assise  give  not 
their  verdict  upon  the  mere  right,  295.  b. 

15.  The  form  of  the  judgment  in  a  writ  of 
right,  ibid, 

16.  Within  what  time  claim  ought  to  be  made 
for  the  avoidance  of  such  judgment,  254. 
262.  a. 

17.  Writ  of  right  how  limited,  293.  a. 
See  Corporation,  No.  8. 

Releases,  No.  4, 6,  8,  9,  10,  11,  14, 
15, 16, 41, 58,  59, 60,  68,  77. 

Riot. 

1.  How  many  persons  may  make  one,  257.  a. 
See  Forcible  Entry. 

Robery. 

1.  The  acceptation  and  derivation  of  the  word. 
28a  a. 
See  Appeal^  No.  2,  5. 

Roncaria  or  Runcaria. 
1.  What,  5.  a. 

Ro6. 
See  Bruera,  No.  1. 

Ruscaria. 
1.  The  meaning  of  ruscaria,  5.  a. 

Salicetam. 
1.  The  signification  of  the  word,  4.  b 

Saliva.  ^ 
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1.  WW  BoHva  if,  4.  b. 

Z  WbAl  fhaU  fMM  in  a  gnnt  by  that  name, 

Scilling. 

1.  What,  394  b. 

Scire  facias. 


See  SrolL  32  U.  VIIL  et^  ZXol  IL 
nUtmage,  Ko.  9L 

Seisxtus  and  Prafieana 

1.  Wheiice,aiidthedîficRac)ebet«caiftcB, 
17.  a. 

Selda. 

1.  The  signification  of  «esUo,  4.  b 


L  Such  writ  whence  so  called,  and  where  it 
lieth,  290.  b. 

a  A  release  of  actions  a  good  bar  in  a  wcire 
faeioê,  291.  b.  290.  a. 

3.  Where  and  upon  what  judgment  the  te- 
nant having  a  warranty,  and  a  recovery  be- 
ing had  againit  him,  sbtU  hare  a  •dre  fa- 
eioê  upon  asseu  descended  after,  and 
where  not,  366.  a. 

4  Where  in  such  writ  the  tenant  shall  reco- 
ver  the  land  lost,  and  where  the  asseU  de- 
scended,  366.  s. 
See  Stat.  W.  2.  cap.  45.  No.  16. 

Scutagium. 

1.  The  meaning  of  the  word,  68.  b.  75.  a. 
Bee  Eicuage. 

Seals. 

1.  The  antiquity  of  sealing  charters,  7.  a. 

2.  When  sealing  with  arms  began,  ibid. 

3.  Inheritances  passing  under  the  great  seal 
of  England  shall  be  discendable  according 
to  the  common  law  of  Eng'landy  9.  a. 

See  Pmectiom^  No.  13. 

Seisin. 

1.  The  signification  of  the  word,  153.  a. 

2.  Tiie  several  sorts  of  seisins,  29.  a. 

3.  Where  a  seisin  of  parcel  shall  be  a  suffi- 
cient  seisin  in  law  to  have  an  assise  for  the 
whole,  153.  a.  315.  a. 

4.  What  shall  be  said  a  sufficient  seisin  of  a 
rent  to  have  an  assite,  and  what  not,  159. 
b.  160.  a.  314  b.  315.  a. 

5.  Where  seisin  of  rent  by  the  lord,  before  his 
feoffment  of  the  manor,  ■hall  not  enable 
him  to  bring  an  absise,  after  entry,  for  a 
condition  broken,  202.  b. 

6.  To  whut  parposcs  the  seisin  of  a  rent,  shall 
be  a  scitin  of  tlic  reversion,  and  to  what 
not,  15.  a. 

7.  Where  seisin  of  a  rent  by  the  hands  of  one 
jointenant  shall  be  good  for  all,  315.  a. 

a  Where  the  seisin  of  homage  or  fealty  shall 
be  a  seisin  of  all  other  services,  68.  a. 
See  Boêtardy,  No.  12, 13,  14»  18. 
ConiUtion. 

Curteitf,  So.  4,  6,  7. 
Dover,  No.  11,  12,  30. 
JPritfcêiion* 


Selio  ierréT, 
1.  What  it  means,  5.  b. 

Sen. 

4.  The  meaning  of  the  word»61.  a. 

1.  What,  6L  a. 

Sequatur  êub  wo  I^ericuJo^ 

1.  Whence  so  called,  lOL  b. 

2.  Where  the  writ  lieth,  ibid. 

Seijeanty. 

1.  The  description  of  tenure  by  grsad  icr. 
jeanty,  and  why  so  called,  105.  b. 

2.  How  it  differeth  from  escuage,  105.  b.  106. 
a.  and  b. 

3.  The  special  properties  of  this  serrice,  105. 
b. 

4  The  holding  by  what  offices  shall  be  said 
grand  seijeanty,  106.  a. 

5.  Where  tenure  by  comage  shall  be  grsnd 
serjcantv,  and  where  not,  107.  a.  106.  b. 

6.  The  relief  of  a  tenant  by  grand  seijeanty, 
106.  b.  ,       ^  ^ 

7.  Where  such  tenant  may  make  a  o^tf, 
and  where  not,  107.  a.  b. 

8.  Tenure  invenire  kominem  ad  querrom  injra, 
4  Mante,  grand  serjeanty,  iAid. 

9.  What  persons  are  capable  to  perform  tlus 
rffervice  in  person,  and  what  not,  107.  b.^ 
tot,  pag. 

10.  The  incidenU  and  fruits  of  this  sernce, 
108.  a.  ^  ... 

11.  The  tenure  by  petit  seqeanty  deicniica, 
108.  a.  b. 

12.  Such  tenure  but  socage,  Und. 

13.  Lands,  &c.  not  to  be  held  in  P^jd  or  pe- 
tit  serjeanty,  but  of  the  king,  106.  b.  iw- 
a.  108.  a.  ^  . 

14.  How  it  differeth  from  kmgnU  acrnce, 
106.  a.  107.  a.  .  ^ 

15.  What  services  arc  due  by  tenant  in  pew 
serjeanty,  108.  a.  b. 

Scrri. 
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Sefr}. 

1.  What,  5.  U. 

Services. 

1.  Serritium,  quid,  et  quotupiex,  65.  a. 

2.  What  said  to  be  foreign  service,  68.  b.  69. 
b.  74.  b. 

3.  Where  a  corporal  service  may  be  perform- 
ed by  deputy,  and  where  not,  70.  a.  b.  83.  a. 
107.  a.  b. 

4.  What  corporal  services  may  become  seek, 
and  what  not,  151.  a. 

See  .Appendant, 
apportionment, 

Extingmthmentf  No.  3,  3,  4,  5,  7, 13. 
FeaUy, 

Grant* ,  No.  2,3,  11,  14. 
Jfotnq^pe, 
Knighift  Service, 
Rent9. 

Seiein^  No.  8. 

Tender  and  Befusal^  No.  6. 

Tenure, 

Shaw. 
1.  What  shaw  is,  4.  b. 

Sheriff. 

1.  The  etymology  of  the  word,  109.  b.  168.  a. 

2.  Whence  called  viscount,  168.  a. 

3.  His  ofhce  and  duty,  ibid. 

4.  The  antiquity  of  this  office,  and  how  called 
anciently,  1(58.  a. 

See  Eiegit,  No.  2. 
Execution. 
E.rtortion,  No.  2. 
Stat.  W.  2.  cap.  18.  No.  9. 

Shire. 


6.  What  person  may  be  capable  of  a  guar- 
dianship  in  socage,  and  what  not,  88.  b. 

7.  Where  a  gfuardian  in  socage  shall  have  a 
ward  by  cause  of  wand,  ibid, 

8.  Where  the  next  chosen  of  part  of  the  mo- 
ther  shall  be  guardian  in  socage  before  the 
next  part  of  the  father,  et  è  converto,  22.  a. 
88.  a. 

.  9.  Where  two  are  in  equal  affinity  to  the  heir, 
whicli  shall  be  guardian  in  socage,  88.  a. 

10.  Where  he  shall  be  guardian,  to  whom 
there  may  be  possibility  of  discent,  88.  b. 

11.  The  dinerence  between  the  common  and 
civil  law  in  that  point,  88.  b. 

12.  Where  such  guardian  cannot  forfeit  or 
dispose  of  his  interest,  88.  b.  89.  a. 

13.  Where  he  shall  not  present  to  the  benefice 
oftheheir,  ir.b.  89.  a. 

14.  At  what  age  the  heir  shall  have  an  ac- 
count against  guardian  in  socage,  89.  a. 

15.  For  what  things  he  shall  be  accountable, 
88.  a.  89.  b. 

16.  What  allowances  he  ought  to  have  upon 
his  account,  89.  a. 

17.  Where  upon  such  account  no  capiat  lietli 
agahist  the  guardian,  ibid^ 

18.  Where  a  stranger  shall  be  charged  as 
guardian  in  socage,  89.  b. 

19.  Where  the  guardian  occupying,  after  the 
heir  accomphsh  his  age  of  fourteen,  shall 
be  charged  in  an  account  as  bailiff,  90.  a. 

See  Eacuage,  No.  12,  19. 
Cruardian, 
Belief,  No,  9. 
Stat.  Marl,  cap,  17.  No.  1. 
 ^IV.  and  V.  Annse. 

Sokemana  llf  Sokmanm. 
1.  The  meaning  of  these  words,  5.  b.  86.  a. 

Solinus  ct  Solinuni  Tevruc. 
1.  Wha^they  are,  5.  a. 


1.  The  derivation  of  the  word,  50.  a.  168.  a. 

2.  From  what  antiquity  this  kingdom  divided 
into  shires,  168.  a. 

3.  County^  whence  so  called,  50.  a. 

^  Simony. 

1.  How  odious  in  law,  17.  b.  89.  a.  344.  b. 

2.  Disables  the  clerk  forever,  120.  a. 

See  Stat,  31  Eliz.  cap,  6.  No.  8. 

Socage. 

1.  The  etymology  of  the  word,  86.  a.  b. 

2.  Tenure  in  socage  described,  85.  b. 

3.  How  such  tenants  were  anciently  called, 
86.  a. 

4.  What  tenure,  which  is  not  knights  service, 
shall  be  sud  a  tenure  in  socage,  and  what 
not,  86.  a.  87.  a. 

5.  What  things  incident  of  commQn  right  to 
such  tenure,  91.  a. 


Special  Issue. 
See  /Mfi^,No.  1. 

Special  Verdict. 
See  Verdict,  No.  2,  5,  14 

Stadium  Terra, 

l.|The  signification  thereof,  and  what  may  be 
demanded  by  that  name,  5.  b. 

Stagnum. 
1.  Ç^id,  and  what  passes  by  it,  5.  a. 

Stanlaw. 

1.  The  etymology  of  the  word,  4.  b. 

Statute^ 
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Coocerning  Sututes  in  General 

1.  Rule*  obserrable  in  the  coiuitnicUon  of 
sUtutes,  381.  a.  b. 

2.  The  preamble  ft  goo4  meio  to  find  the 
meaning  of  a  tUtute,  79.  a. 

3.  The  equity  of  a  Btattttc,  what,  2i.  b. 

4.  Where  cases  within  the  same  mischief 
shall  be  taken  within  the  same  remedy  of  4 
sutute,  76.  a.  77.  b.  290.  b.  365.  b. 

5.  Where  a  penal  statute  shsll  be  taken  by 
equity*  and  where  not,  46.  b.  154.  a.  236.  a. 
268.  b.  54.  b. 

6.  What  shall  be  said  a  sUtute  or  act  of  par- 
liament  where  the  king  only  is  mentioned, 
and  where  not,  98.  a.  b. 

7.  Where  the  statute  law  and  common  law 
meet,  which  shall  be  preferred,  49.  a. 

8.  Where  a  statute  shall  be  extended  by 
equity  to  other  persons  than  are  named 
therein,  290.  a 

9.  Where  a  sUtute  speaking  of  a  reyersion 
shall  extend  to  a  remainder,  et  è  convertOf 
280.  b.  ,  .  . 

10.  Where  a  statute  shall  extend  by  equity 
to  other  actions  than  are  mentioned,  54.  b. 
365.  b. 

11.  Where  a  sUtute  shall  extend  by  çonstruc 
tion  to  another  manner  of  title  gr  convey- 
ance than  is  mentioned,  326.  a.  365.  b. 

12.  Where  tlie  generality  of  the  words  of  a 
SUtute  shall  be  restrained  by  equity,  and 
construction  made  against  the  letter,  272. 
a.  b.  290.  a.  360.  a.  365.  b.  366.  a.  3B1.  b. 

13.  Where  the  rcciul  of  a  sutule  in  oUier 
words  shall  be  good,  and  where  not,  98.  b. 

14.  Shall  never  be  construed  to  injure  an  in- 
nocent  person,  360.  a. 

is.  What  is  one,  what  not,  is  to  be  determin- 
ed by  the  judges,  98.  b. 
16.  It  IS  roost  naturally  expounded  by  some 
other  part  of  itself,  à83.  b.  381.  a. 
See  Prerog^ative,  No.  10,  14. 
Preêcription^  No.  7. 

Magna  Charta^  Edit.  Anno*  9,  Re^% 
H.  3. 

1.  The  divers  appellations  in  law  of  this  sta* 
tute,  81.  a.  ^  , 

2.  The  several  times  it  hath  been  confirmed, 
81.  a. 

3.  No  other  but  a  confirmation  of  the  com- 
mon law,  81.  a.  115.  b. 

4.  Judgment  or  statute  against  this  charter 
void,  81.  a.  . 

5.  Why  said  to  be  made  20  H.  3.  when  m 
truth  it  was  9  H.  3.  43.  a. 

6.  Magna  Charta,  c.  2.  of  reliefs,  76.  a.  83.  b. 
106.  a. 

7.  r  4.  of  waste,  53.  b. 

8.  r  7.  of  quarantines,  32.  b. 

9. '   c.  11.  of  common  pleas,  71. 

b. 

lOu      «1    ■       ■  c.  20.  of  casttaguard,  7 0. 


11.  Magna  CharHi^c  2ft.  of  wager  of  law* 
Who  said  to  be  ballhnu  within  this  statule, 
168.  b. 

12.  c.  32.  of  alienation  of  part 
of  the  tenancy,  43-  a. 

13.  c.  36.  of  mortmain,  2.  b. 

Mcrtony  Edit,  20.  Rcgi*  H.  3. 

1.  Merton,  c.  1.  of  dower»  32.  b. 

2.  — -  c.  3.  of  redisseisin,  154.  a.  and  b. 

3.  — —  c.  5.  of  usury  against  an  intot, 
246.  b. 

4.   c.  6.  of  wards,  76.  a.  80.  a.  $L  a. 

5.  ■      c  8.  of  limitation,  114.  b.  115.  a. 

Marlbrid^e^  Edit,  52  Rfgis  JL  3. 

1.  Marlhndge,  c- 17.  of  wards,  whftt  shall  be 
said  leritima  ^ta$  within  this  statute,  for 
the  heir  to  have  an  accoufit  against  the 
guardian  in  socage,  89.  a. 

2.  — .  c.  21.  of  replevins,  145.  b. 

3.   c.  tU$.  wbieh  riveih  a  writ  of  en- 
try in  the  ^otl,  236.  b.  239.  a. 

Wcêtm,  1  Edit,  4nno  3  Regi9  E.  1. 

1.  We9tm.  1.  c.  13.  of  rapes,  133.  b- 

2.  ■         c.  21.  of  waste  by  guardians,  53.  b. 

3.  ■  c.  26.  of  extortion,  368.  b. 

4.  Wettm.  1.  c.  36.  •foj/de  pwr  fie  marrier  et 
faire fU  chivalier,  162.  b. 

5.   c.  38.  of  limiution,  114.  b.  115.  a. 

Ghceêier^  Edit.  Anno  6  Reg.  E,  I. 

1.  Gleuceiter,  c.  1.  of  damages,  359.  b.  360.  a. 

3  ■       c.  3.  of  collateral  warranty,  and 

the  exposition  of  the  several  parts  of  this 
statute,  365.     b.  366.  a.  381.  a.  and  b.  383. 

a.  and  b.  383.  a.  and  b. 

3.  c.  5.  of  waste,  53.  b.  54.  b.  200. 

b.  247.  b.  355.  b. 

4.  ___  c.  6.  of  mortdance9ter  g^ven  to 
the  heirs  of  several  degrees  from  the  com- 
mon ancestor,  164.  a. 

5.  ,  c  11.  of  reseeit  of  tenant  for 
years,  &c.  and  its  exposition,  and  to  what 
persons  it  extendeth,  46.  a.  Vide  SUt  21 
H.8.C.  15. 

De  Religioêiê^  Edit,  A^no  7.  Regi*  JS.  J. 

1.  De  Rel,  cap,  1.  of  mortmain,  2,  b. 

Acton  Bumeli,  Edit,  Amw  11  E.  1, 

1.  Acion  Jturnell^  cap,  1.  of  Becogmxance, 
289.  b. 

Wcstm.  2.  Anno  13.  Reg.  E.  1. 

1.  Weiim.  2.  cap.  1.  Be  denie  cmiditiemaiihHt» 
and  what  aiienationi  *re  ïtatrained  by  thU 
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statttte,  and  what  not,  la  b.  19.  a.  24.  «.  323. 
b.  224.  a.  262.  a.  327.  b. 

2.  The  occasion  of  making  tbis  statute,  and 
the  comniendation  of  the  makers  thereof. 
19.  a.  39^.  b. 

3.  Wettm.  2.  cap,  3.  of  ctii  m  vitâ,  and  the  re- 
sceit  of  femes,  280.  a.  352.  b.  353.  a.  355.  a. 
b.  356.  a. 

ceat,  and  the  exposition  of  it.  and  to  what 

persons  and  actions  it  eztendeth,  331.  b. 

354.  b.  355.  a.  and  b. 
5.       ■       cap.  5.  of  quare  impedit  and  darrien 

pretentment^  344.  b. 
^  — —  cap,  9.  of  forejudgerof  raesnes.and 

to  what  persons  this  sutute  extendeth, 

and  to  whatnot,  100.  a.  b. 
7.   oa/».  11.  of  auditors  and  account, 

69.  a.  295.  a. 
%,  cap.  13.  of  appeals,  139.  b.  289.  a. 

9.   eap  18.  of  elegit  and  executions, 

and  how  the  sheriff  ought  to  demean  him. 
self  therein,  289.  b. 

10.   eap.%\.QÎ cettavit,  l44.  a. 

11.   6ap.  23.  of  waste  by  Jointenants 

and  tenants  in  common,  200.  b. 

12.  '  eap.  24  of  a  writ  of  entry  in  cûnai- 
miH  caeû,  54.  b. 

13   ca>  26.  of  double  dam^s  in  a 

redisseisin,  154.  a. 

14  cap.  3&  of  jurors,  158.  a. 

'  cap.  35.  of  ravishment  of  ward, 

136.  b. 

— —  cap.  45.  of  execution  by  scire 
das  aller  the  year,  291.  a. 

De  MercatoribuH^  Edit.  Anno  13.  Reg, 
E  1. 

1.  He  Mercatoribuif  cap.  1.  of  recognizance, 
and  the  exposition  of  the  parts  of  this  sta- 
tute, 290.  a. 

2.  Anno  18  B.  1.  quia  emptores  terraruau  43.  b. 
^  b.  98.  b.  143.  a.  . 

3.  Anno  28  B.  1.  artic.  êuper  chart,  cap,  9.  of 
jurors,  158.  a. 

Stat.  EUtt,  Temfiore  Regie  E.  3. 

1«  Amiù  1 B.  3.  cap.  12.  of  alienations  without 
Ucence,  43.  b. 

2.  Anno  25  E.  3.  cap,  19,  of  protections,  quia 
intkbit,  131.  b. 

3.  Anno  31  E.  3.  cap.  11.  of  administrators, 
133.  b. 

4.  .anno  34  E.  3.  cap.  15.  of  alienations  with- 
out licence,  43.  b. 

5.  Anno  34  E.  3.  cap.  16.of  nonclaim,  262.  a. 
0.  Anno  36  B.  3.  cap.  l3.  of  counU  not  aba- 

tiiJg  for  want  of  form,  304  b.  Vide  Htle 
Pleadings. 

^  Amw  38  E.  3.  co>.  4  of  obUgations  in  the 
third  person  made  void,  and  to  what  bonds 
consurued  to  extend,  and  to  what  not,  289. 
h.  230.  a. 


Stat.  Edk.  Tmp.  Regis  R.  2. 

1.  Arnio  1  R.  2.  cap,  9.  of  feoffm^ts  Ibr  m«in- 
tcnanee,  369.  a. 

2.  Anno  2^2.  cap.  10.  of  assises  m  eonjinio 
comitatûêf  154.  a. 

3.  Anno  9  B.  2.  cap.  Z  of  villeins^  124.  b.  125. 
a. 

4^  Anno  12  B.  2.  eap.  2.  of  pla4tiag  offieers  of 

justice,  134.  a. 
5.  Anno  16  B.  2.  cap.  5.  ofpremunire^  130.  a. 

Stat.  Edit.  Temfi.  Begis  H.  4. 

1.  Anno  1  H.  4  cab.  6  concerning  grants  by 
the  king,  and  what  persons  are  restrained 
by  this  act,  and  what  not,  133.  a. 

2.  Anno  2  H.  4.  cap.7.  of  nonsuits,  139.  b. 

^iax.Edit.  Temp.  Regis  H.  5. 

1.  Anno  2  H.  5.  cap.  3.  of  jurors,  and  how  ex* 
pounded  by  equity,  272.  a.  b. 

Stat  Edit.  Temp.  Regie  H.6. 

1.  Anno  8  H.  6.  cap.  9.  of  forcible  entry,  257- 
b.  ^ 

Stat.  Edit,  Temfi.  Regie  H.  f. 

1.  Anno  4  H.  7.  cap.  17.  of  the  waxdship  of 
the  heir  of  ce»tws  7^       84  b. 

2.  Anno  4  H.  7.  cap.  24  of  fines,  262.  a.  326. 
a.  372.  a.  b. 

3.  Anno  11  H.  7.  cop.  20.  of  discontinuance  of 
womens'  jointures,  and  what  shall  be  said 
an  alienation'of  the  wife  within  the  statute, 
and  what  not,  326.  b.  365.  b.  366.  a.  381.  a. 

4  Anno  19  H:  7.  cap.  15.  of  uses,  91.  a.  117. 
a. 

Stat  Edit,  Temfi.  Regis  H.  8. 

1.  Anno  7  H.  8.  cap.  4  of  avowries  by  reco- 
verore,  104.  b. 

2.  Anno  21  H.  8.  cap.  4.  of  sale  of  lands  by 
executors,  113.  a. 

3.  Anno  21  H.  8.  cap.  15.  of  falsifying  reco- 
veries by  lessees  for  years,  and  of  avowries 
by  recoverors,  46.  a.  104.  b. 

4.  Anno  21  H.  8.  cap,  19.  of  avowries,  and 
the  exposition  of  several  parts  of  the  sta- 
tutes, 268.  b.3l2.  a. 

5.  Anno  23  H.  8.  cap.  9.  of  recognizance  and 
statute  staple,  and  the  exposition  of  the 
parts  of  tliis  statute,  289.  b.  290.  a. 

6.  ^«o26H.  8.  cap.  13.  of  forfeiture  of  lands 
for  treason,  372.  b.  392.  b. 

7.  Anno  27  H.  8.  cap.  la  of  uses,  187.  b. 
237.  a.  272.  a.  287.  a. 

8.  Anno  27  M.  8.  cap.  eod.  of  womens' join- 
tures, and  what  shall  be  said  a  good  join- 
ture within  this  statute,  and  what  not,  36. 
h.pertot.pag.  Vide  tit.  Dower. 

9.  .^iins. 
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9.  jAmWH.  8.  c  15.  of  trill  before  com- 
nÎMioiien  for  pinu^,  robbery,  he  upon  the 

Jo'tftM  32  H.  8  c  1.  «id  34  H.  8.C5.  of 
wills  mnd  wardiUpi,  and  tbc  exposition  of 
the  severml  p*rU  of  these  suintes,  76.  a. 
78.  au^  tt.  pof.  111.  b.  ter  twt.  pag, 

IL  Mnê  32  H.  8.  c.  2.  of  limitations,  uid 
what  actions  and  serrices  shall  be  said 
within  the  statute,  and  what  not,  115.  a. 

12.  Jhum  32  H.  8.  c.  7.  of  tithes,  and  the  re- 
medj  for  them,  159.  a. 

13.  What  shall  be  said  a  pretcnsed  right  or 
title  within  this  statute,  and  what  not,  369. 

14rwhat  persons  may  buy  or  sell  a  prctensed 
right  or  title  within  this  statute,  and  what 
not,  369.  A.  b. 

15.  Of  what  estate  such  pretensed  right  may 
be,iW. 

16.  By  what  way  or  means  such  person  may 
gain  such  pretensed  right  or  title,  and  by 
what  not,  369.  a. 

17.  Jnnù  32  H.  8.  cap.  28.  of  leases  by  te- 
nants  in  tail,  husband  and  wife,  and  spiritual 
corporations,  and  what  things  requisite  to 
the  perfection  of  such  leases,  and  what  not* 
44w  a.  and  b.  333.  a. 

18.  JInno  32  H.  8.  c  eod.  of  discontinuance 
of  the  wife's  esUte  by  the  husband,  and 
the  exposition  of  the  several  clauses  in  this 
branch  of  the  sUtutc,  326.  a.  per  tot,  par. 

19.  Annê  32  H.  8.  c.  31.  of  recoveries  suffer- 
ed by  tenanu  for  life,  362.  a. 

20.  Jlnno  32  H.  8.  c  32.  of  partition  between 
jointcnanu  and  tenants  in  common,  and  Uie 
exposition  of  the  parts  of  this  statute,  169. 
a.  187.  a. 

21.  jfjtfM  32  H.  8.  c.  33.  of  discents  which 
take  away  entries,  and  the  exposition  of  the 
several  parU  of  this  sUtute,  238.  a.  Vide 
tit.  Entry  Congeable. 

22.  Anno  32  H.  8.  c.  34.  of  conditions,  and 
the  exposiUon  of  the  several  parU  of  this 
sUtute,  and  what  person  shall  take  advan- 
tage of  the  condition  within  this  sUtute, 
and  what  not,  215.  a.  b. 

23.  Anno  32  H.  8.  c.  36.  of  fines,  372.  b.  Vide 
Stat.  4  H.  7.  c.  24 

24.  Aww  32  H.  8.  c.37.  of  remedy  for  arrea- 
rages of  rents,  and  the  exposition  of  all  the 
parts  of  this  sUtuie,  162,  a.  and  b.  per  tot. 
pag,  351.  b. 

25.  Anno  32  H.  8.c.  38.  of  marriages,  235.  a. 

26.  .^««0  32  U.  8.  c.  46.  and  33  H.  8.  c.  21. 
concerning  the  erection  of  the  court  of 
of  wards,  77.  a. 

27.  Anno  34  H.  8.  c.  5.  of  wills  and  wards. 
Vide  sut  32  11.  8.  c.  1. 

28.  Anno  34  H.  8.  c.  20.  of  recoveries  against 
tenant  in  tail,  the  reversion  or  remainder 
in  tlie  king,  and  the  exposition  of  the  seve- 
ral paru  of  this  statute,  355.  a.  372.  b.  373. 
a. 

39.  Anno  35  H.  &  c.  2.  of  trial  of  treason 
committed  out  of  the  realm»  261.  b. 


Stat  Temp.  Regi*  JL  6* 

1.  ,Uno  2  E.  6.  c  13.  of  remedies  for  sub- 
traction of  pracdial  tithes,  159.  a. 

2.  Anno  3  E.  6.  c  8.  coacemiDg  the  findiag 
of  offices,  and  the  several  benefiU  arisiag 
by  the  same  statute,  77.  b-  per  tot.  pag. 

3.  Anno  3  &  4  E.  6.  c  4.  of  pleading  a  cm- 
état  or  impejcwmmo  of  the  king^s  letten  pa- 
tents, 225.  b.  Vide  Stat.  13  Etiz.  c  b. 

Sut.  Edit.  Temp.  Regme  E&z. 

1.  Anmo  13  Blia.  Cw  6.  of  pleading  a  ctaiffif 
or  impexiwrno  of  the  king^s  letters  pateiMs, 
225.  b.  Vide  Stat.  3.  and  4.  E.  6.  c4. 

2.  Amoo  13  Eii)^.  c  la  of  leasea  by  exdesisf- 
tical  corporationa,  and  the  expositioa  of 
the  parts  of  this  sutate,  and  why  made,  44 

a.  andb.  Vide  Stat.  32  H.  8.  c  3a 

3.  Aimo  13  Elis.  c.  15.  aipuiist  fraoduleat 
conveyances,  &c-  and  how  it  shall  be  ex- 
tended by  equity,  76.  a.  39a  b. 

4.  Anno  14  Eliz.  c  8.  of  feigned  recoveries 
suffered  by  tenant  for  life,  356.  a.  362.  a. 

5.  Anno  18  Elis.  c.  10.  of  leases  by  spiritnil 
persons,  44^  a.  and  b.  Vide  Stat,  32  H. 
8.  c.  28.  and  13  £liz.c.  10. 

6.  Anno  12  Eliz.  c.  4^  of  fraudulent  conven- 
ances, &c.  and  who  shall  be  said  a  pur- 
chaser witlûn  this  statute,  and  who  not,  3. 

b.  290.  b. 

7.  Anno  27  Eliz.  c.  6.  of  jurors,  273.  b. 

8.  Anno  31  Eliz.  c.  6.  of  simony  and  the  ex- 
position of  it,  120.  a. 

Stat.  Edit.  Temp,  Regis  JacobL 

1.  Anno  I  Jac.  c.  3.  of  estates  made  to  the 
kinf^  by  bishops,  44.  a.  Vide  Stat.  13  Eliz.  c 
10.  and  18  Kliz.c.  10. 

2.  Anno  7  Jac.  c.  5.  of  giving  special  matter 
in  evidence  by  the  king^s  omccrs,  28J.  a. 
Vide  Stat.  23  H.  8.  c.  5. 

Statute — Merchant  and  Staple. 

See  Execution,  No.  7,  8,  14,  15. 
Stat.  Acton  Bumell,  No.  1. 
 De  Mercatoribus,  No.  1- 

Stethe  or  Stede. 
1.  What  it  is,  4.  b. 

Steward. 

1.  The  etymology  and  signification  of  Uie 
word,  (senischal),  61.  a.  b. 

3.  The  oi&ce  and  duty  of  a  steward  of  a  ma- 
nor, 61.  b. 

3.  The  rcUûner  of  a  steward  of  a  court,  good 

without  deed,  ibid, 
4  In  what  courts  the  steward  is  judge»  and 

in  what  not,  58.  a. 
See  Court,  No.  9»  3i 

StQ9^« 
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Stowe, 

1.  Wh»t  it  Î9, 4.  b. 

Sullerge. 

1.  What,  5.  a. 

Summons  fic  Severance. 

1.  Summons,  what,  and  whence  derWed,  158- 
b. 

2.  The  several  kinds  of  summons,  and  by 
what  persons  it  ought  to  be  made,  iàitL 

X  Severance,  what,  and  the  divers  sorts  of  se- 
verance, 139.  b. 

See  JH^iance,  No.  3. 

Surrender. 

1.  The  description  of  a  surrender,  337.  b. 

2.  The  several  kinds  of  surrender,  338.  »« 

3.  Where  and  how  a  future  interest  may  be 
surrendered,  338.  a. 

4.  Where  and  of  what  thin^  a  surrender 
shall  be  good  without  deed,  and^where  and 
of  whatnot,  338.  a. 

5.  Where  the  acceptance  of  a  void  estate  shall 
be  a  surrender,  218.  b. 

&  Where  the  feoffment  of  a  particular  tenant 
to  him  in  the  reversion  or  remainder  shall 
amount  to  a  surrender,  42.  a.  252.  a. 

7.  Where  the  tenant  for  life  and  he  in  the  re- 
version join  in  a  feoffment  by  parol,  this 
shall  be  surrender  of  the  tenant,  and  the 
feofiment  of  bim  in  the  reversion,  30X  b. 

8.  Where  tenant  for  life  makes  a  lease  for  his 
own  life  to  his  lessor,  the  remainder  to  his 
lessor  and  a  stranger  in  fee,  this  shall  be  a 
surrender  for.  one  moiety  and  forfeiture  of 
the  other,  335.  a. 

9.  Where  and  to  -  what  respects  a  partieular 
estate  after  surrender  shall  be  said  to  have 
continuance,  and  where  and  to  what  not, 
338.  a.  b. 

10.  Where  a  surrender  to  one  jointenant 
shall  enure  to  both,  192.  a.  214.  a. 

11.  Where  a  surrender  upon  condition  shall 
be  good,  218.  b. 

12.  Where  a  freehold  and  inheritance  may  be 
conveyed  by  surrender  in  court,  59.  b. 

See  Copyhold,  No.  11,  12, 13, 15,  16,  17, 
18,  20. 
IToite,  No.  34. 


Survivorship, 

^-  See  Jointenants,  No.  4,^5, 11, 12, 16, 23, 24, 
29,35.37,38. 

Suspence. 

The  signification  and  derivation  of  the 
^  word,  313.  a. 

2.  Where  a  seigniory  er  rent-sorvioe  may  bo 


suspended  in  part,  and  m  eue  for  part,  and 
where  not,  148.  b.  149.  b. 

3.  To  what  purposes  a  seigniory  suspended 
in  part  of  the  estate  shall  be  said  to  conti- 
nue, and  to  what  not,  314.  a. 

4.  Where  a  thing  in  suspence  in  the  ancestor 
shall  take  effect  by  discent  in  his  heirs,  313. 

a.  b. 

5.  Where  the  debtor  makes  the  debtee  his  ex- 
ecutor, the  debt  is  in  suspence,  264.  b. 

6.  Where  by  the  intermarriage  of  a  feme  ex- 
ecutrix witli  the  debtor,  the  debt  shall  be 
in  suspence,  ibiiL 

See  Curtetff,  No.  5.  , 
JHtcentf  No.  2. 
Extinguithment^ 
Grantê,  No.  4. 
Knigh^4  Service^  No.  10. 
Warranty^  No.  47,  67, 6a 

TaU. 

1.  The  etymology  and  derivation  of  the  word 
(Uil),  18.  b.  22.  a. 

2.  The  division  of  estates  tail,  19.  b. 

3.  The  description  of  a  tenant  in  general  tuL 

19.  b.  6  — 

4.  The  description  of  a  tenant  in  special  tali, 

20.  b. 

5.  What  things  may  be  entailed,  and  what 
not,  19.  b.  20.  a.  392.  b. 

6.  Where  an  estate  tail  may  be  created  with- 
out the  word  (heirs),  20.  b. 

7.  Where  it  may  be  created  without  the 
word  (body),  20.  b. 

8.  Where  without  the  word  (engendered). 
20.  b. 

9.  What  things  incident  to  an  esUte  tail,  234. 
a. 

10.  Where  by  a  gift  in  tail  a  reversion  is  set- 
tled in  the  donor,'  21.  a.  22.  a.  b. 

11.  Where  the  will  of  the  donor  in  estate* 
tail  shall  be  observed,  and  where  not,  20. 

b.  21.  a.  24.  a.  b. 

12.  Wliere  a  man  shall  inherit  per  formam 
dotUt  who  is  not  issue  of  the  body  of  the 
donee,  20.  b.  26.  b.  220.  a. 

13.  The  tenure  between  such  donor  and  do- 
nee, and  where  the  tenant  shall  hold  as  his 
donor  holds  over,  and  where  not,  23.  a.  b. 

14.  A  gif^  to  a  man  and  a  woman  not  marri- 
ed, oc.  where  one  or  both  are  severally  mar- 
ried, and  to  the  heirs  of  their  bodies,  a  good 
taiU  20.  b.  25.  b. 

15.  Where  a  man  may  convey  an  estate  to 
himself  in  tail,  22.  b. 

16.  A  gift  to  a  woman  and  two  men,  and  the 
heirs  of  their  bodies,  how  it  shall  enuret 
35.  b.  184.  a. 

17.  A  gift  to  two  husbands  and  their  wives, 
and  the  heirs  of  their  bodies,  how  it  shall 
enure,  25.  b. 

18.  A  gift  to  one  and  his  heirs  to  have  to 
him  and  the  heirs  of  his  body,  conveno, 
what  estate,  21.  a. 

19.  A  gifl  to  a  man  and  the  heir  of  his  body, 
et  unip^retU  ipnw  h4n'edi9,  a  good  tail,  33. 
a.  20.  Where 
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«I.  WlMtlw  iMwmakiiilieritable  >«r>r. 
MM  dM  ought  to  comrey  liinMetf  by 
■MlM,  and  the  lemale  by  females»  25.  «.  b. 

377. 

31 .  When  upon  »  ^ft  tlie  husbtfid  tball  take 
inapeeial  tail,  and  the  wife  nothing,  or  but 
for  fife,  H  i  emura^  and  wbcre  construction 
•ball  be  made  according  to  the  inclination 
of  the  irord  (heira),  16,^  per  têt.  pa^. 

72,  A  gift  to  the  htiaband  and  wife,  and  the 
heirs  of  the  body  of  the  surrivor,  what  es* 
tate>  and  when  said  to  vest,  36.  a. 

33.  A  gift  to  a  man  and  his  heirs  of  the  body 
of  such  feme  a  good  tàâk,  and  they  shall  be 
intended  to  be  gotten  by  tbe  donee,  26.  b. 

94w  A  gift  to  a  man  and  the  heirs  of  the  body 
of  his  father  a  good  tail  ;  secut  of  a  gift  to 
him  and  the  heirs  of  his  body,  &€.  36.  b. 
27.  a. 

35.  A  gift  to  a  man  and  his  heirs,  males  or  fe- 
males, a  fee  simple  j  secut  of  a  devise,  27. 

a.  . 
36i  A  gift  to  one  and  the  heirs  males  of  bis 

body,  with  copdition  to  revert  if  he  die 

without  heirs  females  of  his  body,  a  void 

eoodition,  164  a. 
37.  A  gift  to  a  man,  to  have  to  him  and  the 

heirs  males  of  his  body,  and  to  him  and  the 

heirs  females  of  his  body,  how  it  shall  be 

mstmed,  377. 
28.  Where  and  what  leases  by  tenant  in  Uil 

•hall  bind  his  issue  at  this  day,  and  where 

and  what  not,  44.  a.  b. 
39.  Where  a  charge  in  fee  br  tenant  in  tail 

upon  the  land  shall  bind  his  issue,  and 

where  not,  343.  b. 

30.  What  actions  in  the  realty  tenant  m  tail 
flMiy  have,  and  what  not,  33.  b. 

31.  What  act  or  conveyance  was  a  bar  to  an 
«sts(te-tail  at  the  icemmon  law,  and  what  at 
this  day,  373.  a.  b. 

32.  Where  an  estate  tail  may  be  barred  at 
this  day,  notwithstanding  a  reversion  oHre- 
mainder  in  the  king,  and  where  not,  372. 

b.  373.  a.  375.  a. 

33.  A  recovery  in  a  writ  of  right  or  cemamt^ 
no  bar,  373.  a. 

34.  A  release  by  tenant  in  tail  no  bar  to  his 
issue  of  a  warranty  intailed,  attaint  or  writ 
of«rror,  20.  a.  393.  b.  393.  a. 

35.  A  gift  to  a  man  and  his  wife  and  their 
heirs  male,  &c.  how  it  shall  enure,  35.  b. 

36.  Estates  in  tail  within  the  Sut.  de  d^ma  to 
be  limited  by  express  words,  &c.  27.  b. 

See  Jtiommenit  No.  43. 

CondiHfi,  No.  38, 40,  41,  54. 

Devisp,  No.  6,  7- 

J)ii€OfUifmanc€,  No.  4, 8, 9,  H 

18,  19,  21,  23,  23,  24,  25, 
26,^7,  28, 31, 32. 

£ntry,SQ.2^,4^45,  SO. 

Heir. 

LeaeeB^JKo.  4, 17. 
JPrémutértf  No.  4. 
Quid  Juris  Clamat,  No.  4. 
Mecever^  No.  3. 
Xeeovertf  in  Value,  No.  3. 
St4it.  4  H.  YU.  cap.  24,  No.  2. 


&at.  .12  H.  Vni.  cap.  28.  No.  37- 

 32  H.  VllT.  cap.  36.  No.  23. 

 34  H.  Vin.  cap.  20.  No.  28. 

 26  H.  VIU.  cap.  13.  No.  6. 

Warranty,  No.  3,  24,  35,  26,  37,  40, 
42,61,67,  68,70,76. 

Tail  after  Possibility  of  Issue  Extinct. 

1.  The  description  of  a  tenant  in  tail  af- 
ter possibility,  and  why  so  called,  27.  b. 
28.  a. 

2.  Tbe  privileges  which  suck  tenant  hath 
above  thoee  of  a  lessee  for  life,  27.  b.  2& 
b.  316.  a. 

3.  The  qualities  of  his  estate  agreeing  with 
those  of  a  lessee  for  Ufe,  28.  a. 

4.  Where  his  assignee  shall  not  have  those 
privileges,  28.  a.  316.  a. 

5.  By  what  means  such  esUle  may  be  creat- 
ed and  altered,  and  by  wliat  not,  38.  a. 

6.  Wliat  persons  may  be  tenanta  after  possi- 
bility, and  what  not,  28.  b. 

Taint  Tainkuid. 
1.  What  they  are,  5.  b.  86.  a. 

Tallage. 

1.  What  peraoos  are  freed  by  lav  fron  tal- 
Uge,  31.  a.  75.  a. 

Tallaire. 

1.  What,  22.  «. 

Tenant. 

1.  Description  of  the  word,  I.  a.  b. 

Tenant  by  the  Curtesy. 
See  Curteey  e/Bngland. 

Tenant  in  Dower. 
See  JDawer. 

Tenant  for  Life. 

1.  Who  shall  be  said  to  be  tenantfrfor  life, 
41.  b. 

2.  The  incidenU  to  a  tenancy  for  life,  41.  b. 

3.  The  several  kinds  of  tenants  for  life,  41-  b. 

4.  What  shall  be  considered  a  life  estate  and 
what  not,  41.  b.  42.  a. 

See  Watte^^o.  4, 15, 19, 29, 37. 

Tenant  in  Tail. 


See  Tail. 

T<âi  after  peêeibiUty  ffJnue  ExOKCt. 

Teame 
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Teamc  &  Theme. 
I.  What  they  are,  116.  a. 

Tenant  at  Will  &  Suffei-ance. 

1 .  The  description  of  a  tenant  at  will»  55.  a. 

2.  What  shall  be  said  a  determination  or 
countermand  of  the  will  of  the  lessor,  and 
what  not,  55.  b.  57.  b. 

3.  What  shall  be  said  a  determination  in  law 
of  the  will  of  the  lessee,  and  what  not,  and 
why,  55.  b.  57.  a. 

4.  What  profit  such  lessee  shall  have,  which 
comes  by  his  own  manurance  after  the  will 
determined,  and  what  not,  55.  b.  56.  a. 

5.  Where  he  shall  have  the  corn,  and  where 
not,  and  why,  55.  a.  b. 

6.  The  remedy  which  he  hath  to  come  by  the 
com  or  other  g^oods  after  the  wiU  deter- 
mined, 55.  a. 

7.  Where  a  tenant  at  will  shall  be  punished 
for  waste,  and  where  not,  57.  a. 

B.  Cannot  determine  his  will  before  or  after 
the  day  of  payment,  55.  b. 

9.  What  remedy  the  lessor  hath  for  a  rent 
reserved  upon  a  lease  at  will,  57.  b. 

10.  The  difference  between  a  tenant  at  will 
by  the  common  law,  and  by  the  custom, 
63.  b.  63.  a.  93.  b. 

11.  Who  properly  said  to  be  a  tenant  at  suf- 
ferance,  57.  b.  371.  a. 

13.  Where  the  termor  continuing  in  posses- 
sion after  his  estate  ended  shall  be  a  te- 
nant at  sufferance,  or  a  disseisor,  at  the 
election  of  bis  lessor,  57.  b. 

13.  The  difference  between  a  tenant  at  will, 
and  at  sufferance,  ibid. 

14.  Where  a  gtiardian  in  chivalry  holding^ 
over  his  estate  shall  be  an  abator,  271.  a. 

See  Emblementtt  No.  1. 
Jteleateê,  No.  30. 
Stai.  6  Annse,  cap.  18. 

Tenants  in  Common. 

1.  Tenancy  in  common  described,  and  whence 
so  called,  188.  b. 

3.  Where  a  gift  to  two  in  their  politick  capa- 
cities, or  to  one  in  his  politick  and  another 
in  his  natural  capacity,  shall  enure  to  them 
in  common,  189.  b.  190.  a. 

3.  Where  a  man  may  be  tenant  in  common 
with  himself,  and  where  witli  himself  and 
another,  190.  a.  193.  b. 

4.  Where  a  verdict  finds  that  a  man  hath 
duaa  partes  marmerH  in  très  divisai,  tliis 
shall  not  be  intended  in  common  {  secus 
where  it  is  a  diiddendas,  190.  b. 

5.  Wikere  tenants  in  common  may  be  by  pre- 
scription, 195.  a.  b. 

6.  Where  and  in  what  actions  tenants  in  com. 
mon  shall  join,  and  where  and  in  wliat  diey 
ought  to  sever,  195.  b.  196.  a.  b.  197.  a.  b. 
198.  a.  b. 

7.  Where,  in  an  action  by  two  tenants  in  com- 
mon, the  release  of  ono  to  the  defendant 

Vol.  IL 


shall  go  in  benefit  to  his  companion,  197. 
b. 

8.  Where  a  joint  action  between  tenants  in 
common  shall  survive,  and  where  not,  198. 
a. 

9.  Where  tenants  in  common  may  make  par- 
tition,  and  what  partition  between  them 
shall  be  good,  and  what  not,  198.  b. 

10.  Where  tenants  in  common  may  be  of 
chattels,  198.  a.  b.  199.  a. 

11.  Where  and  what  actions  one  tenant  in 
common  may  have  against  his  companion* 
and  where  and  what  not,  199.  b.  300.  a.  and 
b. 

13.  How  many  ways  estates  may  be  derived 
to  tenants  in  common,  188.  b. 

13.  The  difference  between  estates  in  com- 
mon and  join  tenancies,  and  what  is  com- 
mon to  both,  189.  a. 

14.  Of  what  estates  a  tenancy  in  common  may 
be,  191.  a. 

15.  The  executor  of  one  tenant  in  common 
may  be  tenant  in  common  with  the  survi- 
vor, 198.  a.  199.  b. 

16.  Where  the  wardship  of  the  body,  as  well 
as  the  land  of  the  infant,  may  be  in  com- 
mon, 199.  a. 

See  Mcount,  No.  1,  5. 
Grants,  No.  13. 
JointenatUê. 
Partition. 

Quare  Impedit,  No.  11. 
.    Stat,  W.  3.  cap.  33.  No.  11. 

 33  H.  Vlll.  cap.  33.  No.  30. 

—  4  and  5  Anns. 
Wast€y  No.  30. 

Tenant  for  Years. 

1.  What  description  of  persons  may  make 

leases  for  years,  &c.  44.  a. 
3.  Hemedy  in  favour  of  the  lessee,  in  case  ho 

who  has  the  freehold  suffers  himself  to  bo 

impleaded,  &c.  46.  a. 

3.  Certain  cases  to  which  such  remedy  does 
not  extend,  46.  a. 

4.  Tenant  for  years  of  an  house,  &c.  bein^ 
put  out  by  the  lessor,  to  have  free  ingresa 
and  regress  to  rembve  his  goods,  &c.  56.  a* 

5.  What  shall  be  a  reasonable  time  for  such 
purpose,  and  by  whom  to  be  determined* 
56.  b. 


Tender  and  Refusal. 

1.  The  signification  of  the  word  (tender),  311^ 
a. 

3.  Where,  upon  tender  of  money,  &c.  a  refu- 
sal by  the  party  shall  be  a  perpetual  bar 
to  him  for  ihe  same  money,  and  where  not» 
307.  a.  per  tot.  pag.  309.  a.  b. 

3.  Whei-e  a  tender  and  refusal  without  uncora 
prist  shall  be  a  good  plea  in  debt  upon  ail 
obligation,  and  where  not,  207.  a. 

4.  Where  a  tender  of  money  in  bags  without 

shewing 

74 
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■hewing  or  telling  iIiaII  be  aufficient,  208.  i. 

5.  Where  a  tender  wid  refui»!  ihaU  give  a 
third  person  a  title  of  entry  or  forfeiture, 
and  where  not,  909.  a-  , 

6.  Where  no  place  U  expre^ed  in  the  condi- 
tion for  payment  of  money,  or  performance 
of  other  acti,  where  tender  and  perfor- 
mance ought  to  be  made,  310.  a.  b.  311.  a. 
b.  313.  a.  313.  a. 

See  .^rwwry.No.  S. 

CanditUm,  Ho.  10, 16, 18. 
Bfnage,  No.  18. 
Marriage^  No.     8,  9, 10, 13. 
^trf^c^,  No.3,3,5. 

Teneilare  or  Tanetlare. 
1.  The  lignification  of  the  words,  5.  a. 

Tenemeotum. 

1.  What,  and  what  th'mgt  may  pats  by  it,  6. 
a.  19.  b.  3a  a. 

Tenure. 

I.  The  several  acceptations  in  law  of  the 
word  (tenure),  1.  a, 

9.  By  a  grant  ofall  tenements  what  shall  pass, 
6.a.l9.b.l54.a. 

3.  Where  the  tenant  might  alien  parcel  of  his 
tenancy  before  the  statute  of  quia  empt. 
terrarùm^  and  where  not,  43.  a. 

4.  The  division  of  tenures,  95.  a. 

5.  The  tenure  between  the  donor  and  donee 
in  Uil  since  the  sUtute  of  West.  2.  and  how 
construed,  93.  a.  143.  a. 

6.  What  said  to  be  tenure  in  capite,  and 
,  whence  so  called,  108. 

7.  Where  a  tenure  may  be  of  the  king  as  of 
his  person,  and  no  tenure  in  eapiie,  108.  a. 

8.  Tenure  by  cornage,  what,  106.  b. 

9.  Tenure  to  be  ventraniit  regit  donee  uêUêfU' 
erit  pari  99ltaarwn  pretii,  4.  b.  69.  b. 

10.  Tenure  to  be  a  hangman,  86.  a. 

II.  Tenure  of  lands  was  originally  from  the 
king,  65.  a.  98.  a.  ^.    ,     .  ,  ,  , 

12.  Cannot  be  immediately  of  several  lords, 
83.  a.  150.  b.  ... 

13.  Cannot  be  of  one  lord  by  doing  service  to 
another,  83.  s.  150.  b. 

8ee  PeiertMtion. 

Stat.  Msg.  Chart,  cap.  23. 

For  each  Tenure^  tee  Us  proper  title. 

Term. 

1  Its  legsl  signification,  45.  b. 

Terra. 

1.  The  signification  of  the  word,  4.  a.  19.  b. 

Testament. 

1.  The  etymology  of  the  word,  322.  b. 
9 .  Ttêtanmtumf  fuid,  it  quotuplex^  111.  a- 


3.  The  favourable  ezpoeitioii  of  teatamcati!, 

112.  a. 

4.  Where  lands  shall  pass  by  wilU  nmciqnp 
tive,and  where  not.  111.  a. 

5.  Where  a  warranty  may  be  creafted  by  a 
will,  and  where  not,  386.  a. 

6.  At  what  age  an  infant  may  malEe  a  w3l, 
and  at  what  not,  89.  b. 

QteDevioe. 
Extcutore, 

Testimonies. 

1.  What  person  capable  to  be  a  witness,  and 

what  not,  6.  a.  b. 
3.  Where  the  witnesses  shall  be  joined  to  tha 

inquest,  for  the  trial  of  a  deecl.  6.  b. 

3.  In  what  cases  a  woman  adroittcrd  to  be  a 
witness,  and  in  wfakt  not,  6.  b.  25.  au 

4.  Where  the  party  to  the  usurious  contract 
shall  not  be  a  witness  in  an  informatioa 
against  an  usurer,  6.  b. 

See  Chailengt,  No.  30,  21. 
Evidence. 
Juror,  No.  6. 


Tbainus  Regis. 
1.  What,  5.  a. 

Theftbote. 
1.  The  legal  acceptation  of  the  word.  IST.  s. 
Tillage. 

1.  The  commendation  of  agriculture,  and  bow 
respected  in  law,  85.  b. 

2.  How  husbandmen  anciently  were  called, 
5.  b. 

3.  The  inconveniences  which  come  to  the 
commonwealth  by  converting  tillage  into 
pasture,  85.  b. 

Time. 

1.  What  said  to  be  time  of  limitation,  and  the 
several  sorts  of  it  to  several  purposes,  114. 
b.  115.  a. 

2.  The  time  of  limitation  in  actions  anckntly, 
and  at  this  day,  115«  a. 

8.  What  said  to  be  time  of  memory,  113.  b. 
114.  a. 

4.  Where  and  to  what  purposea  the  law  hath 
limited  a  year  and  a  day  tb  be  a  legal  and 

convenient  time,  254.  b. 

5.  HeUiner  of  a  servant  generally,  for  whst 
time  it  shall  be  construed,  43.  b. 

6.  What  time  sufficient  to  gain  a  name  byir- 
puution,  and  what  not,  3.  b. 

See  Condition,  Mo.  17,  19,  36. 
l>oy. 

Stat.  Merton,  cap.  8.  No.  5. 

 West.  1.  cap.  38.  No.  5. 

 33  H.  y  UI.  cap,  %  No.  ih 

 l.Jacl. 

Tithes. 
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Tithes. 

1.  How  they  became  temporal  inheritances, 
and  the  several  remedies  for  them  at  tiiis 
day  in  the  temporal  courts.  159.  a. 
See  Stat.  32  H.  VIU.  cap.  7. -No.  12. 
 2  £.  YI.  cap.  13.  No.  1. 

Tide. 

1.  The  derivation  and  description  of  a  title» 
345.  b. 

2.  The  generality  of  the  word,  and  how  every 
right  18  a  tit)^  bat  not  è  corOra^  345.  b.  347. 
1>. 

3.  Where  by  this  release  of  a  right  a  title  is 
released,  tic  è  conversop  345.  b. 

See  Ritghf, 

Title  by  Prescription. 
See  PretcripHon,  No.  4, 5, 6,  8,  9,  10, 11. 

Titles  of  Nobility. 

1.  How  created,  9.  b. 

2.  Kstates  of  inheritance  created  thereby,  9. 
b.  16.  a.  b. 

3.  Titles  of  nobility  may  be  granted  for  life^ 
and  how,  16.  b. 

See  MeiTf  No.  6. 
J\olnUhf. 

Town. 

1.  What  it  is,  and  thehr  number  in  England 
and  Wales,  115.  b.  116.  a. 

Traverse. 

1.  Where  a  traverse  shall  be  admitted  on  a 

traverse,  and  where  not,  282.  b. 
3.  Traverse  of  the  place,  how  to  be,  iHd. 
See  Itwe. 
Office, 
JHcadin^» 

Stat.  2  £.  YI.  cap,  8.  No.  3. 
Treason. 

1.  Where  the  party  arraigned  for  treason 
stands  mute,  he  shall  have  judgment  by 
attainder  as  if  he  were  conyicted,  391.  a. 

2.  An  intent  to  murder  the  queen  treason, 

133.  b. 

3.  The  punishment  for  treason,  41.  a. 

See  Jlcceuory,  No.  2. 

Attainder,  No.  17,  18, 19,  20. 

Escheat,  No.  5. 

Felony. 

Stat.  26  H.  Vin.  cap.  13.  No.  6. 
 35  U.  VIII.  cap.  2.  No.  29. 

Trespass. 

1.  Trant^r^tno,  guid,  et  unde,  57.  a. 

Z  Trespass,  guan  coman^^mneum  et  htere- 


dem  cepitf  by  whom  it  lies,  and  a|^nst 
whom,  and  against  whom  not,  84.  a. 

3.  Where  it  lieth  by  the  copyholder  against 
his  lord,  and  vice  verea,  60.  b.  61.  a.  62.  b. 

4.  Where  thé  abbot  and  monk  shall  have 
trespass  for  beating  the  monk,  132.  b. 

5.  Where  the  lessor  shall  have  trespass 
against  his  lessee  at  will,  or  his  assignee, 
before  entry,  57.  s. 

6.  No  accessories  in  trespass,  57.  a. 

See  Continual  Claim^  No.  12. 
Releaoeo^'Ho.  21. 
Stat.  6  Anns,  cap.  15. 

■  Trial. 

1.  Trial,  çtttd;  êt  quùtuplâXf  124.  b.  125.  a; 

2.  The  antiquity  of  trial  by  twelve  men,  155. 
b. 

3.  How  the  law  deligfateth  in  the  number  of 
twelve,  155.  a. 

4.  Trials  otherwise  than  by  a  jury  of  13  men, 
74.  a. 

5.  In  trials,  from  what  place  the  jury  ought 
to  come,  and  from  what  not,  125.  a.  b. 

6.  Where  upon  issue  of  heiror  not  heir,  trial 
shall  be  where  the  birth  is  alledged, 
and  not  where  the  land  lieth,  et  è  cenvereog 
125.  b. 

7.  Upon  issue  guod  rex  non  coneeeeii,  Sec.  trial 
shall  be  where  the  land  lieth,  and  not  where 
the  letters  patent  bear  date,  iUd. 

8.  When  thte  matter  eztendeth  Into  a  place 
at  common  law,  and  a  place  within  a  fran- 
chise, where  it  shall  be  tried,  ibid. 

9.  Where  one  defendant  pleads  to  the  writ 
and  the  other  to  the  action,  which  shall  be 
tried  first,  t6tU 

10.  liVhere  the  plea  of  one  defendant  being  to 
part,  and  the  plea  of  the  other  to  the  whole, 
that  which  goeth  to  the  whole  shall  be  tri- 
ed first,  and  where  not,  125.  b. 

11.  Where  a  matter  alledged  out  of  the  realm  * 
may  receive  trial,  and  now,  261.  a.  b. 

13.  Where  the  original  act  was  done  within 
the  realm,  and  part  out  of  the  realm,  upon 
which  issue  is  taken,  bow  this  shall  be  tri- 
ed, and  whence  the  jury  shall  come,  261.  b. 

13.  How  murder  or  treason  done  in  a  foreign 
country  may  be  tried  and  punished  here^ 
74  a.  261.  b. 

14.  Where  one  dies  within  the  realm  upon  a 
wound  given  out  of  the  realm,  how  it  shaU 
be  tried,  74.  b. 

15.  In  what  cases  a  certificate  shall  amount 
to  a  trial,  74.  a. 

16.  How,  and  by  whom,  the  reasonableness  of 
a  thing  shall  be  tried,  56.  b.  59.  b.  63.  a. 

17.  Where  a  nobleman  being  arraigned  shall 
be  tried  by  his  peers,  156.  b.  294.  a. 

18.  Of  things  done  beyond  sea,  how  to  b^ 
261.  a.  b. 

See  Baron^  No.  7. 
Baitardy,  No.  10. 
Challenge^  No.  19. 
Demttrrer,  No.  5,  6. 

See  Plenan^f 


•ce  Dmmr.  Bo.  19. 
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Verdict. 


oT  tbe 


].  TW  iiirmfiMtJon  lad  dcrmlm 
word,  m  ft 

5.  The  trrerftl  kinds  of  Terdku,  326.  b.  227. 
b.22&  A. 

3*  Tbe  form  of  *  flpeneral  irenUct,  226.  b. 
A.  When  ft  bar,  278.  b. 

5»  Where  ft  spcciftl  ▼erdict  nwy  be  found  up- 
on ft  ftUi^it  potnt  in  isMie,  2C6.b. 

6.  A  verdict  nnding  ft  nuUter  incerutnly,  not 
good,  227.  ft. 

T.  Where  ft  verdict  find*  pftrl  of  the  ittue, 
anrl  nothing  for  tbe  resioue,  it  shftU  be  in* 
eufHcient  for  the  whole  ;  tecuM  where  U 
ftmU  more  than  the  iaaue,  227.  a. 

%,  Where  an  estoppel  or  ft  wairanty  may  be 
found  by  rerdict,  227.  a. 

9.  Where  the  jury  mey  Tftfjr  from  their  rer- 
dict,  ftnd  where  not,  227.  b. 

10.  Where  ererdict  fot^nd  against  the  letter 
of  the  issue  shall  be  good,  and  where  not, 
114.  b. 

11.  Where  the  delivery  of  a  letter,  or  other 
writing  of  evidence  to  tbe  jury,  after  tlieir 
departure  from  the  bar,  shall  avoid  the  ver- 
dict, and  where  not,  227.  b. 

12.  Where  the  jury  may  give  a  privy  verdict* 
and  where  not,  227.  b.  228.  a. 

13.  A  jury  sworn  and  charged,  in  case  of  life 
And  member,  caniiot  be  disehargcd  before 
verdict,  iHi. 


VaiAge. 


of  the  hsiri,  IIS  b. 
a  Tbe  Boaibcr  of 

ir«la,  116.  ft. 
4k  Every  v91a|pe  ft  bwigb,  bvl 

M.  115.  h. 
iL  Wbeiewrsie/ 
jury  sbaBcoMe.  115.  b. 
See  GO^  Ko  4. 
CMteM,Xo.4. 
Mmmmr^  Ko.  3,  la 
7riii4Ko.5^6,7,& 


tibe 


ViUani. 


1.  What,  5.  b. 


ViUenage  ud  Villein. 

1.  Tbe  etymolo^  of  the  word,  116u  a. 
3.  The  description  of  a  tenuze  m  villenage, 
116  .  a. 

3.  How  villeins  were  anciently  called,  116.  a. 

4.  How  villenage  first  began,  116.  b. 

5.  Where  a  freeman  may  bold  in  villesage, 

116.  a.  b.  117.  b. 

6.  The  divers  kinds  of  villeins,  117.  b.  130.  a. 
b. 

7.  What  inheritances  or  other  things  of  a 
villein  bis  lord  shall  heve,  and  what  not, 

117.  a.  118.  a. 

8.  Where  a  lessee  at  will  or  for  years,  8cc. 
shall  have  the  perquisite  of  his  viUein  in 
fee,  iUd,  124.  a.  b. 

9.  In  what  right  a  bishop,  &c.  shall  be  said 
seined  of  the  perquisite  of  his  viUein,  117. 
a.  124.  b. 

10.  Wherei  by  the  entiy  of  tbe  lotdupDn  his 


THE  TABLE. 


▼îUeîn  tenant  in  tail,  his  issue  shall  be  bar- 
red for  ever,  117.  a. 

11.  Where  an  alienation,  escheat,  or  discent 
of  the  lands  of  a  villein,  shall  bar  the  title 
of  his  lord  before  entry,  118.  a.  b. 

12.  Where  a  disseisin  to  the  villein  shall  pre- 
judice the  lord  of  his  entry,  and  where  not, 
118.  b. 

13.  What  shall  be  said  a  sufficient  claim  or 
seizure  by  the  lord  to  vest  him  in  the  pro- 
perty of  his  villein's  goods,  and  what  not, 
118.  a.  b.  145.  b.  263.  a. 

14.  Where  ladies  of  entry  or  seisure  shall 
not  prejudice  the  king,  of  the  lands  or 
goods  of  his  villein,  118.  a.  119.  a.  b. 

15.  Where  the  lord  may  justify  his  entry  into 
land,  to  make  claim  to  a  reversion,  or  other 
profit,  of  his  villein,  119.  a.  b. 

16.  What  shall  be  said  a  sufficient  claim  by 
the  lord  to  vest  him  in  the  advowson  of  his 
villein,  and  what  not,  119.  b.  120.  a. 

17.  Villein  regardant  described,  and  whence 
so  called,  120.  b. 

18.  Who  said  to  be  a  villein  in  gross,  120.  b. 

19.  How  a  man  ought  to  prescribe  in  a  vil- 
lein  regardant,  and  how  in  a  villein  m  gross, 
121.  a. 

20.  What  confession  in  a  court  of  record 
shall  make  the  party  a  villein,  and  what 
not,  122.  b. 

21.  Where  the  father  is  a  villein,  and  the  mo- 
ther is  free,  èt  e  contra^  how  their  issues 
shall  be  reputed  in  law,  123.  a. 

22.  A  basUrd  no  villein,  unless  by  his  own 
confession,  128.  a. 

23.  Where  and  what  actions  a  villein  or  nief 
shall  maintain  against  their  lordf  and  where 
and  what  not,  123.  b.  124.  a.  126.  a.  b.  127. 
b. 

24.  In  what  cases  the  villein  shall  be  privi- 
ledged  against  the  seisure  of  his  lord,  al- 
beit he  is  not  infranchised,  136.  a.  b.  137.  b. 

25.  Where  an  action  lieth  by  the  lord  af^st 
the  husband  for  marrying  his  nief,  and 
where  not,  136.  a.  b. 

26.  Where  and  what  charges  of  the  villein 
upon  his  land  are  avoidable  by  the  lord  af- 
ter entry,  and  where  and  what  not,  184.  b. 

27.  Where  and  by  what  means  the  lord  may 
be  disseised  or  dispossessed  of  his  villein, 
and  by  what  not,  306.  b.  307.  a. 

28.  Where  the  disseisee  may  seise  his  vil- 
lein regardant  before  recontinuance  of  the 
manor,  to  which,  &c.  and  where  not,  307. 
a. 

29.  Villenage  two  fold,  116.  a. 

30.  Where  the  issue  of  a  villein  shall  be  vil- 
leins, and  where  not,  118.  a. 

31.  Where,  in  actions  of  trespass,  &c.  a  re- 
lease by  the  lord  shall  be  a  good  bar 
against  the  claim  of  the  villein,  118.  b. 

3%  How  tlie  lord  may  defend  himself,  when 
sued  by  his  villein  in  a  real  or  personal 
action,  127.  b. 

-33.  What  remedy,  the  lord  shall  have,  in  case 
his  villein  be  made  a  knight,  oris  admitted 
into  a  religious  order.  Mid  against  whom, 
136.  a.  b. 


See  Continuai  CUdm^  No.  14. 
Freehold,  No.  9. 
Manumi99ion. 
PretcripHon^  No.  8. 

Virgata  Terrt. 
1.  Whatitis,  5.  a.  69.  a. 


Visitor. 

1.  What  power  he  has,  96.  a. 

2.  Who  he  is,  344.  a.  96.  a. 

Voucher. 

1.  The  etymology  and  signification  of  tlie 
word,  101.  b. 

2.  The  several  sorts  of  vouchers,  102.  a. 

3.  The  several  process  against  the  vouchee, 
and  upon  what  default,  afler  process, 
judgment  shall  be  given  against  the  tenant, 
and  upon  what  not,  101.  b.  393.  a. 

4.  Where,  upon  judgment  given  against  the 
tenant,  he  shall  Iiave  judgment  over, 
against  the  vouchee,  and  where  not,  101. 
b.  393.  a.  , 

5.  Where  the  tenant,  after  he  hath  been  im- 
pleaded, and  iudgment  given,  shall  have 
a  warrantia  chartde^  or  vouch  again,  and 
where  not,  102.  a.  393.  a. 

6.  Where  the  warranty  descends  upon  the 
heir  at  the  common  law,  and  the  land  to  a 
special  heir,  the  tenant  may  vouch  botli, 
370.  a.  b. 

.  7.  Where  the  special  heir  shall  join  with  tlie 
heir  at  the  common  law  to  deraig^  a  war- 
ranty paramount,  and  to  whom  the  recom- 
pence  in  value  shall  enure,  376.  b. 

8.  Where  and  how  a  man  or  his  assignee  may 
vouch  by  reason  of  a  warranty  annexed  to 
a  release  or  confirmation,  where  nothing 
passed,  385.  a.  b. 

9.  Where  a  man  may  vouch  himself  by  rea- 
son of  a  warranty,  390.  a.  384.  b. 

10.  Where  the  wife  being  received  shall 
vouch  her  husband,  et  è  converso  the  bus- 
band  himself  and  his  wife,  albeit  the  war- 
ranty be  in  suspence,  390.  a. 

11.  Where  and  how  an  iniant  tin  ventre  ta 
mere  may  be  vouched,  390.  a. 

12.  Where  the  feofiee  may  vouch  as  of  lands 
discharged  of  a  rent  charge  or  seek  :  eecue 
of  lands  discharged  of  a  rent  service,  388. 
b.  380.  a. 

13.  Where  a  purchaser  shall  vouch  as  heir, 
384.  b. 

14.  For  what  lands,  &c.  the  tenant  may  vouch 
his  lord  to  warranty,  101.  b. 

15.  Single  Voucher,  &c.  102.  a. 

16.  What  lands  of  the  vouchee  shall  be  lia- 
ble to  warranty,  102.  a.  b. 

See  Baetartfy,  No.  28. 
Recovery  tn  value, 
fVarranty. 

Unlawful 
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UnUwfbl  Attemblf. 
1.  What.  257. 

Voyage  RoyaU 

1.  What,  69.  b. 

Usage. 

See  Ctut9m$. 

Uses. 

1.  The  definition  of  an  use,  272.  b. 

2.  The  several  ways  whereby  uses  nkay  be 
raised,  271.  b. 

3.  Where  there  may  be  two  uses  in  of 
the  same  land  at  (he  same  time,  and  wliere 
not,  271.  b.  272.  a. 

4.  What  persons  may  be  seised  to  the  use  of 
others,  and  what  ooly  to  their  own  use,  19. 
b. 

5.  What  shall  be  said  a  sufficient  considera- 
tion of  blood  to  raise  an  use,  and  what  not, 
123.  a.  237.  a. 

6.  Where  uses  shall  ensue  the  nature  of  the 
Und,  23.  a. 

r.  Where  bv  the  same  conveyance  an  old  use 
is  revoked,  a  new  may  be  created,  237.  a. 

a  Where  a  feoffment  is  made  to  the  use  of  a 
last  will,  or  of  such  persons  as  shall  be 
named  in  a  last  will,  in  whom  the  use  shall 
be  said  to  repose  in  the  interim,  112.  b.  113. 
a.  271.  a.  b. 

9.  What  is  a  sufficient  consideration  to  raise 
an  use,  271.  b.  ... 

10.  An  unlimited  use»  when  it  remains  m  the 
feoffee,  272.  a. 

11.  Gives  cctftfy  <pte  n$$  neither ^'at  m  rs  nor 
jut  ad  rem,  272.  b. 

12.  Cettuy  que  we  hath  no  remedy  but  in  a 
court  of  equity,  272.  b. 

See  Intention  of  partie» ^  No.  1. 
Mevocation. 

5#a*.4U.  Vll.  coAl7.No.  1. 

 19  H.  VU.  cup.  15.  No.  4. 

 27  H.  Vlll.  cap.  10.  No.  7- 

UsurpaUon. 

1.  The  several  acceptations  of  the  word,  and 
how  it  diffcreth  from  a  disseisin,  intrusion, 
jtc.  277.  a.  b. 

Sec  Pretentation. 
Quare  Impedit 

Usury. 

I.  The  sUlutes  against  it  not  to  be  evaded  by 
any  arti  cunning,  &C.  4.  a. 

Wager  of  Law. 

1.  Wager  of  law,  what,  and  the  manner  of  it, 
and  whence  so  called,  294  b.  295.  a. 


2.  Where  it  licth  and  m  what  actioiM,  pud 
where  and  in  what  not,  172.  b.  295.  a.  ^ 
tet.  pag. 

3.  Where  the  husband  and  wife  shall  wage 
their  law  for  the  debt  of  the  wife  before  co- 
verture, 172.  b. 

4.  What  persons  may  wage  their  law,  and 
what  not,  172.  b.  295.  a. 

5.  Where  a  man  shall  wage  Ida  law  of  sa- 
other  man*sdeed,  and  where  not,  295.  a. 

Waive. 

t  What  it  is,  122.  b. 

Wales. 

1.  The  etjrmolorjr  of  the  word,  175.  b. 

2.  The  pnncipaiity  of  Walet  holdeo  anciently 
of  the  crown  of  England,  97.  a. 

War. 

1.  What  shall  be  the  time  of  peace^  and  wliat 
the  lime  of  war,  and  how  it  ahall  be  tried, 
249.  a.  b. 

2 .  The  ancient  manner  of  serving  the  king  in 
his  war,  71.  a. 

3.  Natives  more  serviceable  for  the  war  than 
strangers,  69.  a. 

4  Rules  and  observadons  in  art  military,  71. 
a. 

See  Emiry,  No.  41. 

PresenlaXisii,  No.  8. 

Wardship. 

1.  When  the  heir  of  disseisee  shall  be  hi 
ward  before  recontinuance  of  his  estate, 
76.  b.  270.  a. 

2.  Where  the  heir  shall  be  in  ward,  notwith- 
standing his  ancestor  died  not  seised,  nor 
without  the  homage  of  the  lord,  76.  b. 

3.  Where,  by  the  determination  of  tlie  estate 
or  tenure  of  the  heir,  the  wardship  shall 
cease,  76.  a.  b.248.a. 

4.  Where  the  heir  being  remitted,  or  reco- 
vers in  nfirmedm  or  fisa  coK^pee  menH»,  &c. 
shall  be  in  ward,  76.  b. 

5.  Where  tlie  lord  shall  have  a  double  ward- 
ship for  the  same  land,  76.  b. 

6.  Where  the  heir  of  tenant  in  tail  shall  be  in 
ward  notwitlkstandmgadiscontinuance,  and 
to  whom,  76.  b.  77.  a.  78.  a. 

f .  Where  Uie  king,  by  reason  of  wardship, 
shall  have  the  custody  of  lands  holden  of 
other  lords,  and  inheritances,  which  Ue 
not  in  tenure,  and  where  not,  77.  a. 

8.  Where  the  heir  at  this  day  shall  be  in  ward, 
notwithsunding  a  conveyance  over  by  hU 
father  in  his  life,  and  where  not,  7S.  a.  per 
Iff.  pag. 

9.  Where  the  heir  shall  be  in  ward  upon  a 
conveyance  by  his  ancestor,  for  the  sd^ 
vancement  of  bis  wife  or  children,  or  pay* 
ment  of  his  debts,  and  where  not,  78.  a. 
pertQt.poi,  10.WhH« 
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lO.  "Where  a  conveyance  by  the  pnmdfatherto 
the  son  shall  cause  wardship,  and  where 
not,  78.  a. 

11-  Where  the  son  shall  be  in  ward,  albeit 
nothing^  descend,  78.  b. 

12.  Where  the  lord  shall  have  the  wardship 
of  the  land,  notwithstanding  the  marriajçe 
of  the  heir  in  the  life  of  his  ancestor,  74.  b. 
T9.  a. 

13.  Where  a  man  hath  a  double  title  to  ward- 
ahip,  one  as  father  and  the  other  as  guardian 
in  chivalry,  or  socage,  in  which  he  shall  be 
said  to  be  in,  84.  b  88.  b. 

14>.  Where  the  heir  of  a  tenant  in  socage  shall 

be  in  ward,  176.  a. 
Tt5.  Where  wardship  may  be  granted  without 

deed,  and  where  not,  85.  a.  per  tot.  pa^. 

16.  In  what  cases  incident  to  esUtes  held  by 
knif^it's  service,  70t  b. 

17.  Where  the  lord  shall  have  the  wardship 
of  the  land,  84.  a.b. 

18.  What  remedy  the  lord  hath,  in  case  his 
ward  be  admitted  into  any  religious  house> 
136.  b.  137.  a. 

See  Castlegvard, 

ExeaUorê^  Ko.  8,  9. 
Marriage. 
Belief,  No.  5. 

Stat,  4  H.  VII.  cap.  If.  No.  1. 
—  33  H.  Yin.  co^.  1.  No.  10. 

Wardwlt. 
1.  What  it  is,  83.  a. 

Warranty. 

1.  The  description  of  a  warranty,  365.  a* 

2.  The  several  kinds  of  warranties,  364.  b. 
365.  a. 

3.  To  what  things  a  warranty  may  extend  or 
be  annexed,  and  to  what  not»  101»  a.  b.  366. 

.  a.b.  389.  a.  100  b. 

4.  Upon  what  conveyances  a  warranty  may 
•  be  created,  and  upon  what  not,  371.  a*  b. 

386.  a. 

5.  What  words  are  requisite  to  the  creation 
oia  warranty  in  deed,  383.  b.  384.  a. 

6.  Where  the  word  (heirs)  is  requisite  to  the 
creation  of  a  warranty  of  inheritance,  and 
where  not,  47.  a.  378.  a.  383.  b.  384.  b.  385. 
b. 

7.  Where  no  person  is  mentioned  in  the 
clause  of  warranty,  to  whom  it  shall  be  in- 
tended, 383.  b. 

9w  What  words  shall  amount  to  a  warranty  in 
law  of  a  freehold  or  chattel,  and  to  what 
estate  a  warranty  in  law  is  said  to  be  annex- 
ed, and  to  what  not,  384.  a.  b. 

9.  Where  the  word  (dedi)  implied  a  warran- 
ty of  inheritance  at  common  law,  and  where 
only  for  the  hfe  of  the  donor,  384.  a. 

10.  When  it  shall  not  bar  the  king,  19.  b. 

11.  Where  a  warrantv  express  shail  not  take 
away  a  warranty  in  law,  384.  a. 

12.  The  description  of  a  warranty  which  com- 
mences by  disseisin,  and  why  so  called^ 


IS.  Where  a  warranty,  albeit  the  disseisin  be 
mediate  to  another  person,  shall  be  said  to 
.  commence  by  disseisin,  and  shall  not  bar 
the  heir,  366.  b.  367.  a. 

14.  Wiiere  a  warranty  annexed  to  a  feoffment 
many  years  after  the  disseisin  shall  be  said 
to  commence  by  disseisin,  and  where  not, 
367.  a.  369.  b.  371.  a. 

15.  Wi)ere  a  warranty  upon  a  feoffment  to 
barretors  or  extortioners,  whereby  the  te- 
nant waives  the  possession,  shall  be  said 
to  conimence  by  disseisin,  368.  a  .369.  b. 

16.  Where  a  third  person  shall  take  advan- 
tage of  a  warranty  commenced  by  disseisin 
to  another,  267.  a. 

17.  A  warranty  commencing  by  intrusion,  a- 
batement,  &c.  no  bar,  367.  a. 

18.  Where  a  warranty  annexed  to  a  feoffment 
de  facto  shall  bind  the  parties,  and  be  good 
against  all  but  him  that  right  bath,  367.  a. 
b. 

19.  The  description  of  a  lineal  warranty,  and 
why  so  called.  370.  a.  371.  a.  375.  a. 

30.  Where  a  warranty  Tmeally  descending 
sbaU  be  collateral,  370.  b.  371.  a.  374.  b. 
376  a.  379.  b. 

31.  Where  a  warranty  collaterally  descend- 
ing shall  be  lineal,  370.  a.  371.  b. 

33.  Where  the  same  warranty  shall  be  eoUa* 
teral  in  respect  of  some  persons,  and  lineal 
in  respect  of  others,  371.  b.  373.  a.  373.  b. 

33.  Where  a  warranty  shall  be  lineal  to  the 
heir,  albeit  he  conveveth  not  his  discent 
from  him  that  made  the  warranty,  371.  a.  b. 

24.  Where  a  lineal  warranty  shall  be  a  bar  to 
a  fee  simple,  but  not  to  an  estate  tail  with- 
out assets,  374.  a.  b.  393.  b. 

35.  Where  baron  and  feme  tenants  in  special 
tail  discontinue,  the  warranty  of  either 
aball  be  lineal  to  the  issue  and  no  bar,  375. 
a. 

36.  Where  and  why  a  collateral  warranty 
shall  be  a  bar  to  an  estate  tail,  and  the  re- 
version of  the  donor,  373.  a.  374.  b. 

37.  Where  a  warranty  shall  bar  a  future 
right,  365.  a.  378.  a.  388.  b. 

38.  Where  a  warranty  descending  in  one 
right,  shall  bar  the  heir  claiming  in  an- 
other ;  secue  of  an  estoppel,  365.  b. 

39.  Where  a  collateral  warranty  shall  not  bar 
a  right  by  succession,  370.  a.  b. 

30.  No  bar  to  a  title  of  entry,  379.  b.  389.  a. 

31.  Where  a  warranty  descending  upon  an 
infant  or  feme  covert  shall  be  a  bar,  and 
where  not,  380.  a.  b. 

33.  Where  the  warranty  of  tenant  by  the  cur- 
tesy shall  be  a  bar  to  the  issue  at  this  day, 
and  where  not,  and  what  remedy  the  heir 
or  his  issue  hath  against  the  alienee,  379. 
b.  365.  a.  b.  366.  a.  381.  a.  b.  382.  a.  b.  383. 
a.b. 

33.  Where  the  warranty  of  the  husband,  be- 
ing  not  tenant  by  the  curtesy,  shall  be  a  bar 
to  the  issue  of  the  wife,  and  where  not, 
366.  a. 

34.  Where  the  warranty  of  tenant  in  dower, 
.  &c.  was  a  bar  at  the  common  law,  and 

where  nbt,  and  how  reftrained  at  this  day, 
365.  b.  380.  a.  381.  a.  35.  Where 
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"35.  Where  iht  km|^tbdlbe  bmed  oTa  right 
of  po^ubitity  of  reverter  b^*  the  coUiienJ 
wtrrmnty  of  A  nibject»  ind  where  BOtt  19. 

b.  570.  b. 

36.  Where  a  warrantjr  deacending  upon  the 
wile  shall  hmder  her  dUagreenwnt  to  an 
estate  nade  during  the  coTefture,388.  b. 

ST.  Where  a  coUatml  warrantj  deaoendiag 
upon  the  issue  in  tail  before  âie  diacentof 
the  riffht  shall  be  a  bar  to  him,  and  where 
Bot,3&.a.  b. 

38.  Where  a  warranty  shall  bar,  albrit  the 
estate  was  not  put  to  a  right  ai  the  time  of 
the  warranty  made,  and  where  not,  388.  b. 
389.a. 

39.  A  collateral  warranty  is  no  bar  in  a  writ 
of  dower,  or  camsa  wafn'wsmi  prmlma^ 
389.  a. 

40.  Where  tenant  in  tail  to  him  and  his  beirt 
males,  the  remainder  to  him  and  his  heirs 
lemales,  diacootînoea  with  warranty,  auch 
warranty  is  lineal  to  both,  and  shall  bar 
neither,  377.  a. 

41.  Where,  after  a  discontinoanoe,  a  warranty 
descending  upon  two  daughters,  where  one 
only  ia  inheritable  to  the  estate,  ahall  be  a 
bar  to  the  daughter  inheritable  for  the 
whole,  373.  b. 

49.  Where  tenant  in  tail  diea,  baring  twn 
daaghters,and  one  entera  and  makes  a  fo- 
offment  with  warranty,  thn  shall  bar  the 
other  aister  aa  to  her  part,  but  not  aa  to 
the  part  of  the  fooifor,  373.  b.  374.  a. 

43.  Where  a  warranty  shall  descend  only  to 
the  heir  at  the  oommoo  law,  376.  a.  386.  a. 
b.387.a. 

44  Where  two  brothers  being  by  divers  ven- 
ters, the  eldest  releases  with  warranty  to 
the  disseisor  of  the  uncle,  and  dies  without 
issue,  after  the  death  of  the  uncle,  the  en- 
try of  the  younger  ia  congeable,  notwith- 
standing the  warranty,  387.  a. 

45.  Where  the  father  upon  a  mediate  descent 
ahall  not  be  bound  to'  take  advantage  of  a 
warranty  made  by  or  to  the  son,  11.  b.  13. 
a. 

46.  Where  tbe  heir  ahall  be  bound  to  a  war- 
ranty  to  which  hia  anceator  never  was,  and 
where  not,  385.  b.  386.  a. 

47.  Where,  by  warranting  the  lands,  all  rents, 
&C.  auspended  or  diacharced  at  the  time, 
are  also  warranted,  and  where  not,  366.  b. 
388.  b.  389.  a. 

48.  Where,  notwithstanding  landa  especially 
bound' to  warranty,  the  person  also  of  the 
feoflbr  shaU  be  bound,  103.  b. 

49.  Where  the  condition  of  an  obligation  ia 
to  defend  the  lands  of  the  obligee,  by  an 
o««ter  of  a  stranger,  the  condition  is  bro- 
ken  ;  êecu*  of  a  condition  to  warrant  the 
Unds,  &c.3b4.a. 

50.  Where  a  warranty  may  be  defeated  in 

stand  good  for  the  other  part, 
»>w.  b.  393.  a. 

51.  Where  a  warranty  made  by  an  infent  and 
one  i>f  fuU  age  ahaU  be  void  against  the  in- 

^f^%?^.  b.'  ^  ^ 


53.  Where  a  lease  for  lifeia  made  upon  coo- 
dkion  to  have  fee,  with  a  warranty  ni,/»rad 
pr^dktt  by  the  increaaer  of  the  estate,  the 
warranty  ahall  increase;  memtti  a  lease 
for  years  upon  such  condition,  378.  m. 

53.  A  lease  for  yearm,  the  remainder  in  foe 
with  warranty,  in  Jwrmâ  pntSef,  such  war- 
rantv  void  to  both,  378.  b. 

54.  Aleaae  totwo,  thereasaindertohimthae 
first  dies,  with  a  warranty  in  ftrmà  pr^fict^ 
by  the  death  of  one,  hia  heir  shall  have  te 
vrarranty,  378.  b. 

55.  Where  lands  by  pnrrhasp  ahall  be  liable 
to  execution  in  value,  in  case  of  waiiauty 
by  discent,  and  where  not,  102.  a. 

56.  Where  upon  a  warran^  for  life  the  reco- 
very in  value  shaU  be  in  foe,  eadv^ereboi 
for  life,  383.  b.  387.  a. 

57.  MThere  an  aaaignee  shall  take  advanb^ 
of  a  warranty  in  law,  and  where  not,  and 
where  by  way  of  voucher,  and  where  only 
by  rebutter,  384  a.  b. 

58.  Where  a  wananty  in  law  and  aaaets  shaU 
be  a  good  bar  in  a  formedon,  3S4.  b. 

59.  What  peraon  shall  take  advantage  of  a 
warranty  in  deed,  aa  aaaignee,  by  way  of 
voucher,  and  what  not,  384  b.  385.  a-  h. 
390  a. 

60.  Where  an  asrignee  of  part  of  the  laond  or 
estate  shall  vouch  as  assignee,  and  where 
not,  and  by  what  means  he  may  take  ad- 
vantage of  the  wamnty,  385.  a. 

61.  Where  a  gift  in  tail  is  nuule  witfalwamnty 
to  the  donee,  hia  heir  and  aaaigns,  who 
makea  a  feoflhient,  and  diea  without  iasoe, 
the  feofiee  shall  not  vouch  or  rebutt  s  «ecw 
of  such  a  gilt  before  the  statute  of  dMB«,&c. 
385.  a. 

62.  Where  a  warranty  may  be  raised  wpoo  n 
releaae  or  confirmation,  where  nothing' 
paaaea,  and  where  the  party  ahall  tnke  ad- 
vantage of  such  warranty  by  way  of  vooch- 
er, and  where  not,  371.b.  385.  a. b.  387.  a. 

63.  Where  a  warrantyahall  not  amend  or  eat- 
large  an  estate,  385.  b. 

64.  Where  theestate  being  avoided  before  or 
after  the  warranty  desc^ided,  the  wnrraa- 
ty  annexed  ia  defeated  also,  366.  a.  367.  b. 
38&b.389.a.andb. 

65.  Where,  by  a  refeofiment  of  tbe  feoffbr  ;  n 
warranty  to  the  fisofiee,  his  heirs  and  aa- 
aigna,  is  defeated  ;  «eent  of  a  feoffment  to 
the  fisoffbr  and  hia  wife,  380.  b.  390.  a. 

66.  Where  auch  feoffee  infeoffa  one  of  hia  fe- 
offbra,  the  warranty  continues,  390l  a. 

67.  Where  a  lease  for  life  or  gift  in  tafl  to  the 
feoffbr  ahall  be  a  auspenaion  of  the  warran- 
ty, during  the  eatatea,  390.  a. 

68b  Where  a  suspended  warranty  and  assets 
descending  upon  the  issue  in  tail,  together 
with  the  lands  discontinued,  shall  hinder  a 
remitter,  390.  a.  b. 

69.  Where,  by  attainder  of  felony  or  treason, 
a  warranty  shall  be  defeated,  39a  b.  391.h. 

70.  Where  tenant  in  tail  releaaes  to  his  dis- 
seisor with  warranty,  and  after  ia  attamted 
and  pardoned,  the  warranty  shall  be  void 

as 
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A8 1»  litê  ime  hêhn  the  pardon,  h%t  «  bar 
to  hU  issue  born  after,  391.  b.  393.  a. 
Tl.  Where  a  aeigniory  ia  rraMed  vritk  war* 
rant>,  by  the  escheat  of  ttae  tcnaficy,  the 
'Warranty  is  defeated,  392.  b. 

72.  Where  a  collateral  ancestor  releases  with 
warranty,  and  enters  into  religion,  by  hisde- 
raifrnment  aflet  the  wamnty  m  defeatec^ 

392.  b. 

73.  What  words  in  a  release  shall  extinguish 
a  warranty,  and  what  not,  391.  b.  392.  b. 

74.  Where,  after  a  release  of  the  warranty  to 
one  feoffor,  the  feoffee  shall  vouch  the 
other  for  a  moiety  ;  the  same  where  one 
jointenant  releaM,  bis  companion  may 
▼ouch,  393.  a. 

75.  Where  there  shall  be  twe  recoveries  in 
▼alae  upon  one  warranty,  and  where  not, 

393.  a. 

76.  Where  a  warranty  lineal  and  aasets  de- 
scending upon  the  issue  in  tail  shall  be  no 
bar  to  his  issue  after  alienation  of  the  as- 
sets ;  tecw  »if  the  issue  had  been  barred  in 
a  formedon,  by  reason  of  such  warranty 
and  asseU,  393.  b. 

77.  Warranty  to  descend  td  the  he&r  a*  con»- 
mon  law,  and  not  to  any  special  heir,  12.  a. 

T8.  Where  a  warranty  annexed  to  a  release 
shall  bar  the  heir,  and  the  reason,  of  it, 
265.  a. 

79.  In  what  cases  warranty  in  làw  nay  bé 
created  without  deed,  384.  b. 

80.  The  beir  camiot  be  bound  by  an  express 
wamntjr,  only  when  the  ancestor  is  bound, 
386.  a. 

81.  A  warranty  may  be  litaited  fbr  term  of 
life,  and  may  descend  to  the  heir  of  the 
pastor,  during  the  life  of  another,  38/.  a. 

83.  In  case  guardian  in  chivali^,  8ec.  make  a 
feofRsent  with  warranty,  the  hèiris  not 

bound,  aer.  b. 

83.  In  ease  the  fttther  make  a  feofffaient  of 
the  joint  property  of  the  father  and  the 
•on,  wkh  warranty,  whether  the  son  be 
bound  or  not|  367.  d. 

84.  A  warranty  winch  commences  by  dissei- 
n»  sbaH  net  bind  the  heir,  367.  b.  368.  a. 

See  Msett,  No.  2. 

IH9e(mHnuanee,  No.  12, 19, 14,  15, 261 

Pro^Mion,  No.  3. 
Jlebtaêêr. 
RêctvÊiyin  Tàbte, 
jReleatei. 

SHn  Fatia»,  No.  S,  4. 
iSlrar.  Glocett.  cap.  3.  No.  2. 
V9Ucher, 


te 


iVarreccum  or  Warreçtum  Ttrnt, 
1.  The  signification  of  them,  5.  b. 


Warren. 


Bee  Ffrett, 
Vol,  H, 


1.  The  etyraaiogy  of  the  word,  59l  b. 

2.  The  divers  kinds  of  waste,  53;  a»  b. 

3.  The  sereraè  writs  of  waste,  54w  a.  W 

4.  Against  what  persona  an  action  <â 
lieth,  and  against  what  not,  53-  a.  U  54  «. 

5.  WhaishaU  be  said  waste  in  bousesj  53.  a. 
b. 

6.  Where  destruction  of  firuift  trees  shaJI  be 
waste,  and  whore  not,  53.  a.  U 

r.  What  shall  be  said  waste  in  a  paa^,  dora 
bouse,  &e.  54.  a. 

8.  What  riuOL  be  said  waste  in  trees,  and  in 
what  trees  waste  may  be  done,  53.  a.  b.  JC 
b.  ' 

9.  Where  digging  of  gravel,  mine,  tic.  shall 
be  waste,  and  where  not,  53.  b.  54  b. 

10.  The  suffsrtsg  land  to  be  suBOunded, 
waste,  53.  b. 

11.  Conversisn  of  araUe  land  into  wood*  et  è 
contra^  waste,  ibid, 

1%  What  shall  be  said  waste  in  fences^siidL 
13.  What  waste  èi  hmmktilnt9^  53.  b. 
14  How  waste,  destroctmn,  and  exile,  dîfèr, 
13^  a.  b. 

15.  By  what  persons  an  action  of  waste  lieth, 
53.b.54.n. 

16l  Where  tlte  heir  shall  hare  an  action  for 
waste  done  in  the  life  of  his  ancestor,  and 
where  net,  53.  b.  198.  a. 

17.  What  shall  be  said  a  good  plea  in  an  ac- 
tion of  wâste,  and  what  not,  S3,  a.  b.  54  h. 
385.  a. 

18.  Where,  by  the  alteration  of  the  reversisn, 
waste  committed  before  shall  be  dispu^ 
nishabfe,S3.b. 

19.  Against  whst  persons  a  prohibition  lay  at 
the  common  law,  and  against  what  not,  ibid. 
316.  s.  53.  b.  54  a. 

90.  Where  waste  lies  against  tenant  by  the 
curtesy,  st  in  dswer  slUr  assignment,  and 
where  not,  54.  a.  316.  a. 

21.  Where  an  action  lieth  against  the  assignee 
for  waste  done  before  the  aaaignment,  and 
where  not,  54  a. 

22.  Where  the  tenant  shall  be  punished  for 
waste  dote  hj  a  stranger,  and  where  not, 
ibid. 

23.  Where  the  wife  shall  be  punished  for 
waste  done  in  the  life  of  her  husband,  et  è 
convertOf  54  a. 

24.  Where  an  occupant  skall  be  pnnished  fot 
waste,  ibid. 

25.  Where  a  mean  remainder  or  reversion 
shall  be  an  impediment  to  bring  an  action 
of  waste,  and  where  not,  54  a.  273.  a.  299 
b.  33a  b. 

26.  Where  waste  lieth  against  a  guardian  in 
d^ivalry,  and  the  penalty  in  such  action, 

27.  Destruction,  to  what  value  shall  be  sud 
waste,  54.  a. 

28.  For  waste  êpanim,  all  the  land  shall  be 
recovered, 

29.  Wliere  tenant  for  Kfe  shaU  join  in  an  ac- 
tion of  waste,  43.  ».  53.  b. 

30.  Wh'^  ' 
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rfUrte  aninrt  bU  eompMuon,  and  wheie 
eiwue,  (withottt  iiDpewhrnei*  of  wm»}, 
3.^ï«  ««»e  by  the  leme,«d  where 

<U  «I1CK  in  M  wtion  of  wMte  b;r  ten»nt»  m 
;ÎS!rua,îhe  derth  of  one  without  -ue 
£jl  kbaU  the  writ,  385.  «.  .„  „ 

3«rWh««  »  P»^".  'rtcw.  fcc.  ehdl  h»Te  » 
«jtion  of  wMte,  341.  •-  . 

life,  iin  action  of  wâitè  Ueth  .gmitt  the  let. 

39"ta^te;  the  pl.ee  «.ted  the  princip.1, 

and  not  d*m*|fei.98  »  355.b. 
40.  Where,  in  an  action  of  warte  by  two, 

release  of  one  .hall  bar  the  other.and  where 

4L  wffin  ^  action  of  wa.te  •ummon. 

tnd  severance  Ueth,  and  v*»?»*  «<>Viiw 
43  Where  an  action  of  warte  lieth.  albeit  ^ 
lessor  had  nothing  in  the  reverwon  at  the 
time  of  the  waste  committed,  350^ 
43.  Where  rtent«terrt«rfisn  shall  be  a  goott 
plea  by  the  lessee  in  an  actum  of  waste, 
tnd  where  not,  356.  a* 
See  Jwdni,  No.  6. 
Parssn,  No.  4. 
Quid  ei  Deforceat,  No.  3. 
il*te«e*.  No.  25. 
Slot.  W.  2.  co^  23,  No.  11. 
WriUg  No.  13. 

Way. 

1  The  several  WndiofK^ays,  56  a. 
2.  What  remedy  for  •  di-^uA-jce  in  a  pè^^ 
Uc  or  priTSte  way,  and  what  not.  56.  a. 

JVera  and  Were. 
1.  The  meaning  of  the  words,  127.  a.  387.  b. 

WiCe 

1.  What  it  is,  4.  b. 

Wills. 

1,  Whether  tcMOit  by  knight's  icmce  cw 


barthehcàrofWi  mheritaaceliylMi  will 
and  testament,  76.  a.  b. 
3.  Usds  in  tail  net  dBVttablc,lll.a. 


JfUot  Wita. 
1.  The  ngûftcitioa  of  the  words»  137-  a. 

Witness. 

Words. 

JVorscot. 
1.  What  it  is,  7t.  a. 

Worth. 
1.  Whstitis,  5.b. 


Writs. 

1.  Brief, «MKir.  73.b. 

2.  The  description  of  a  wnt,  73.  D. 

3.  The  several  sorts  of  writs,  73.  b. 

4.  Where  writs  may  be  roainUined  gma  ftwr, 
before  any  mole^Ution,  100.  a. 

5.  Where  the  writ  shaU  be  general  and  t&e 
count  special,  54.  b.  r»K-.«— . 

6.  Upon  what  plea  to  the  disabdicy  of  the  i» 
soTthe  writ  shall  abate,  and  upoa  what 
not,  133.  b.  13*.  a.  135  b 

r.  Where  an  action  well  begun  detemmMM 
in  part  by  the  act  of  law. ^'^'^^ 
whole  shall  abate,  and  where  not.  285.  a. 
Ô.  Where  the  profession  of  the  tenant  or  de- 
fendant  in  religion,  A«wfcit<e  ^lo,  shaU 
not  abate  the  writ,  248.  b.  ^.«^^ 
9  Where  the  deprivation  of  the  detenoa» 
shall  abate  the  writ  5  seciitof  arc«g«atioo, 

10.  Where  aeveral  wriu  of  cuttoins  and  s»- 
Tices  lie  for  the  deforcement  of  one  and 
the  same  service,  154.  a. 

11.  Writ  de  tarnrtni 
whence  so  called,  and  where  it  Ueth,  325. 

12!**Thewrit  ex^mitveteld,  whttcitlictlii 

IS^i/dww  repartrndd,  where  it  lieth,  56.  h 

14^  error.  &c.  of  atuint,  &c.  follow  the  »- 
ture  of  the  original  writ,  139.  a. 

15.  Of  error  on  a  statute*  how  ^  be,  *i.  d. 

16.  Several  kinda  of  writs  limiud,  115.  a. 

17.  What  things  may  be  demanded  m  a  ww 
of  tiovel  diêteiun.  159.  a.  ^  u  Ae 

W.  Where  an  assise  de  wunTanee^ 
proper  fcmedy.iWA  19.  Where 
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19.  Where  an  MiiBe  of  danien  pre§entment, 

ibid. 

8eewfc/Mfw,No.  3,4»10. 
Anterciamentf  No.  4. 
Jmudty,  No.  3>  4^  5»  6, 13. 
Diueiùn^  No.  3, 5,  6^  & 
Quare  Impcdit 

And  êoch  writ  wukr  ii9  proper  tUle. 


Year  &  a  Day.  , 

1.  How  they  are  to  be  computed*  255.  a. 
%  In  what  cases  this  time  is  prescribed  by 
Uw,  354  b. 
See  Day. 


Dedit  Deuê  fdê  quoquejinem. 
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